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JOUN Hk. MENDENHALL VS. CLARK N. HALL. 


1 Bill of Complaint. 


To the hon. the judge of the 5th cireuit court of the United States 
in and for the western district of Louisiana: 


John H. Mendenhall, a resident of the town of Delaware and a 
citizen of the State of Ohio, brings this his bill of complaint against 
Clark N. Hall and Charles F. Hall, citizens and residents of the 
State of Louisiana, parish of East Carroll, and your orator com- 
plains and says: 

Ist. That he did, on the 24th day of December, 1875, sell, trans- 
fer, and deliver to Clark N. Hall his entire interest, being an undi- 
vided one-fourth of a plantation situated in the parish of East Car- 
roll, State of Louisiana, and more particularly described in a certified 
copy of the act of sale hereto annexed and made a part of this bill. 

2nd. The price and consideration of said sale was the sum of five 
thousand one hundred and twenty-three ($5,125.00) dollars, and in 
liquidation of which the said Clark N. Hall executed his three prom- 
is-ory notes—one for the suin of two thousand ($2,000) dollars, pay- 
able on the Ist day of January, 1877, one for the further sum of two 

thousand dollars, payable on the Ist day of Jan., 1878, and 
2 — for the sum of eleven hundred and twenty-three dollars, 

payable on the Ist day of January, 1879, all of said rotes 
bearing date December 24th, 1875, and drawing interest at the rate 
of eight per cent. per annum from the date thereof and payable to 
the order of your orator; all of which fully appears by the notes 
made a part of this bill and marked “A,” “B,” and “C.” 

srd. Your orator further shows that at the time of said sale and 
transfer the said Clark N. Hall, in order to secure the payment of 
said notes at the respective maturity of each, together with the ac- 
crued interest thereon, specially mortgaged and hypothecated the 
said property to your orator or any future owner or holder of said 
notes; that said notes were paraphed by the notary “ne varietur” to 
identify them with said act of mortgage, which is also made a part 
of this bill. 

4th. Your orator shows that on the 10th day of February, 1876, 
the “Concord” plantation, the one-fourth of which your orator had 
sold to said Clark N. Hall, as above set forth, was partitioned by 
and between said C. N. Hall and the other co-owners thereof, which 
fully appears by reference to the act of partition filed herewith and 
marked. 

oth. That the legal effect of said partition is to transfer to 

3 the portion of said plantation acquired by said C. N. Hall 

the aforesaid mortgage and vendor's privilege to secure the 
payment of the purchase price. 

6th. Your orator shows that he is the owner and holder of said 
notes; that he has received thirteen hundred and forty & ,5,; dol- 
lars as a payment on said notes, and no more, which said amount 
is credited pro rata on said notes and which paid the interest thereon 
up to Ist of January, 1879. 
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7th. That the whole amount of the said notes, to wit, $5,123.00, 
together with the accrued interest thereon from the Ist day of Jan., 
1879, is due and unpaid. 
8th. Now, your orator complains and says that the said Clark N. 
Hall had delay and indulgence from your orator from time to time 
and from year to year; that he visited your orator at his home, in 
Delaware, Ohio, about the first of the year 1882 and then and there 
promised your orator that he would, on his return home, make a 
payment on said notes of fifteen hundred dollars. 
9th. That after his return the said C. N. Hall and his brother, 
Charles IF. Hall, entered into a fraudulent scheme and device to de- 
fraud your orator and confederated together for that purpose. 
10th. That instead of sending to your orator the fifteen 
4 hundred dollars, as agreed on, he and his brother Charles 
wrote to your orator that it was impossible for them to do so 
and cultivate the plantation, but that if he would extend to said 
Clark N. Hall time until the fall of the year 1882 that they would 
pay him on his debt twenty-five hundred dollars, which said letters 
are made a part of this bill. 
lith. Your orator avers that said letters were fraudulent devices 
to obtain further time, and had the effect of extending the time asked 
for; that he had the utmost confidence in their honesty and integ- 
rity and yielded to their entreaties for further time. 
12th. Your orator complains and says that although the said 
Clark N. Hall agreed not to encumber said property to the prejudice 
of your orator or said act of mortgage in his favor, yet he fraudu- 
lently failed to pay the taxes thereon for the years 1877 and 1878. 
13th. He, said Clark N. Hall, told your orator he had paid all the 
taxes due on said property. 
14th. He avers that the said Charles F. Hall knew that said taxes 
were not paid; that they knew that under the statutes of the State 
of Louisiana, act No. 38 of 1882, that the sheriff aud ex officio tax-col- 
lector of the parish of East Carroll, the parish in which said 
5 property is situated, was bound to sell said property for taxes 
within four months from the promulgation of said act, unless 
said taxes were paid. 
15th. That said C. N. & C. F. Hall knew at the time that said 
taxes were not paid and that said pronerty would be sold for taxes, 
and that they fraudulently failed to pay same in order that a sale of 
the property by said sheriff for said taxes would be made. 
16th. That it was agreed between them that, in order to defeat 
the rights of your orator on said property, Charles IF. Hall would 
become the purchaser at said tax sale and take title in his own 
name, hoping and intending thereby to procure the release of said 
property from your orator’s mortgage and privilege, and that his re- 
course thereon would be lost. 
17th. That said sheriff and tax-collector did advertise and sell 
said property and the said Charles I. Hall became the purchaser 
thereof, as will appear by the tax-collector’s deed hereto annexed 
and made a part of this bill. 
18th. That although Charles F. Hall pretends to have bought 
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said property and claims to be the owner thereof, yet Clark N. Hall 
is still living thereon and cultivating the plantation as before, which 
is itself an evidence of fraud and simulation. 
19th. Your orator avers that said sale is null and void and 
5 conveys no title to the purchaser for the following reasons, 
to wit: 

Ist. That for the fraudulent. confederation and collusion of the 
said Clark N. Hall and said Charles IF. Hall, and of their collusive 
and fraudulent devices thereafter, and of the false statements of said 
C. N. Hall to your orator that the taxes had been paid, and of their 
fraudulent and false acts and statements hereinbefore set forth by 
which your orator had been deceived and thrown off his guard, it 
would be wrong, unjust, and inequitable to permit them to take and 
hold ithe advantage of their own wrong. 

2nd. That the sale of the property by the tax-collector is null and 
void and conveys no title to the purchaser for the reason: Ist. The 
property has never been legally assessed, there being no proper de- 
scription thereof, the statutes of the State of Louisiana requiring 
that the property must be described with such particularity as to 
leave no doubt of its identity. 2nd. The advertisement gave no 
sufficient description of the property to be sold. 3rd. That it was 
offered for sale on the Ist day of Jan., 1883, a dies non in the State of 
Louisiana. 4th. That it could not legally be reoffered for sale until 

it had been legally offered in the first instance; the terms 
7 and conditions of said first and secend offering are different 

under section 4 of act No. 98 of 1882, the law under which 
said property was sold. 

20th. Your orator further shows that said Charles F. Hall cannot 
claim any benefit from the tax sale aforesaid for the reason that he 
himself is personally bound for the payment of the purchase price 
of the property, having been, as your orator is informed and believes, 
interested in the purchase and having personally bound himself to 
your orator to pay the sum of twenty-five hundred dollars if he 
would grant an extension to Clark N. Hall until the Ist of Jan., 
1883. 

In consideration whereof and forasmuch as your orator can have 
adequate relief in this hon. court, where matters of this nature are 
properly cognizable and returnable— 

Your orator prays that the sale by the tax-collector of the parish 
of ast Carroll of the property deseribed in the act of partition hereto 
annexed be annulled and set aside and decreed to be of no effect; 
that your petitioner's mortgage and vendors’ privilege thereon to 
secure the balance due on said notes, together with all the accruing 

interest and the cost of this proceeding, be recognized and 
8 rendered executory, and that said land be seized and sold by 
due process of law to pay and satisfy the same. 

And may it please your honors to grant unto your orator a writ 
of subpcena of the United States of America, issuing out of and under 
the seal of this hon. court, direeted to Clark N. Hall and Charles F. 
Hall, of the parish of Kast Carroll, commanding them, on a day cer- 
tain to be therein named and under a certain penalty, to be and 
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appear in this hon. court, then and there to answer to all and sin- 
galar the premises, but not under oath, which is hereby expressly 
waived, and to stand to, perform, and abide such further orders, di- 
rection, and decree as may be made against them or either of them. 

He prays for full, general, and equitable relief. 

As your orator is in duty bound, he will ever pray, ete. 

BOATNER & BOATNER, 
Solicitors. 

Endorsed: No. 45. J. H. Mendenhall vs. Clark N. Halletal. Bill 
in equity. Filed Sept. 4th, °83. Wm. Ray, d’y el’k. Boatner & 
Boatner, solicitors. 


9 Subpwna in Chancery. 
UNITED STATES OF AMERICA: 
Circuit Court, Fifth Circuit and Western District of Louisiana. 


The President of the United States to Clark N. Hall, Esqr., and 
Charles F. Hall, Esqr., Greeting : 


You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for 
the western district of Louisiana, in the fifth circuit, in equity, on 
the first Monday of October, A. D. 1883, in the city of Monroe, to 
answer toa bill of complaint exhibited against vou in the said court 
by J. H. Mendenhall, a resident of the town of Delaware and a citi- 
zen of the State of Ohio, and to do further and receive what the 
court shall consider in that behalf, and this you are not to omit 
under penalty of two hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of Mon- 
roe, on this 4th day of September, A. D. 1888, and of the 108th year 
of the Independence of the United States. 

[ SEAL. ] WM. RAY, D’y CPk. 


10 The defendants are notified that they are to enter appear- 

ance in this suit in the clerk’s office, at Monroe, La., on or be- 
fore the day at which the writ is return: able; otherwise the bill may 
be taken pro confesso. 


WM. RAY, D’y CUE. 


Endorsed: No. 45. J. H. Mendenhall vs. Clark N. Hall e¢ al, 
Subpeena in chancery. 


Marshal’s Return. 


Ree’d this subpcena, with copy thereof, for Clark N. Hall and 
Charles F. Hall on Sept. Sth, 1883, and on 7th September, 1883, 
served the copy for Clark N. Hall by handing the same to G. H. 
Cunningham, a person over the age of 14 years, residing in the 
house with said Clark N. Hall, the latter being absent from home, 
said house & residence of Clark N. Hall — situated in East Car- 
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roll p’h, Louisiana. Served the copy hereof on Charles F. Hall per- 
sonally at his domicile, in the parish of East Carroll, on the 7th 


September, 1883. 
W. R. LEWIS, 
Dy U.S. M. 


Filed Oct. 1, ’83. 
| J. W. WHEATON, C2. 


1] Appearance of Def’ts. 
Order Book. Monday, Oct. Ist, 1883. 


Joun H. MenpDENHALL 
7 US. In Equity. No. 46. 
CLARK N. Hatt & Cuartes FI. HALL. 


The defendants, Clark N. Hall and Charles F. Hall, by their so- 
licitor, John T. Ludeling, enter their appearance in the above-en- 
titled case. 


Demurrer and Plea of Charles F. Hall. 


U. S. Circuit Court in and for the Western District of Louisiana, at 
Monroe. 


J. H. MeNDENHALL vs. CLARK N. Harti & Cuas. F. HALL. 


The demurrer and plea of Chas. F. Hall, one of the defendants 
named above, to the bill of complaint of the above-named plain- 
tiff. | 

Demurvrer. 


I, the defendant, Chas. F. Hall, by protestation, not confessing or 
acknowledging all or any of the matters and things in the said bill 
contained to be true in such manner and form as the same are 
therein set forth and alleged, doth demur and for cause of demurrer 
showeth that it appears by the said bill that the same is exhibited 
against defendant and another person therein named as defendant 

thereto for distinct matters and causes in several, whereof, as 
12 appears by the said bill, this defendant is not in any manner 

interested or concerned, and that the said bill is altogether 
multifarious. 

Wherefore and for divers other good causes of demurrer appearing 
in said bill I pray the judgement of this honorable court whether 
I shall be compelled to make any answer to the said bill. 


Plea. 


And I, the defendant, Chas. F. Hall, not waiving my said de- 
murrer, but wholly relying thereon as to so much of said bill as 
seeks to have my title to the land described in the bill set aside and 
decreed null, do plead thereto, and for plea say that by article 210 
of the constitution of the State of Louisiana tax titles are declared 
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to be prima facie valid, and that they cannot be set aside without a 
previous tender to the purchaser of the price paid and ten per cent. 
per ann. interest thereon shall have been made, which has not been 
done, nor is it alleged in the bill that it has been done. | 

All which last-mentioned matters and things I do plead in bar to 
so much of the bill as is hereinbefore pleaded to, and I humbly pray 
judgement of this court whether I ought to make any further an- 

swer to so much of the bill as is hereinbefore pleaded to. 
13 JNO. T. LUDELING, 
Solicitor for Chas. F. fall. 


I hereby certify that, in my opinion, the plea is well founded in 
law. 
JNO. T. LUDELING, Of Counsel. 


Endorsement: No. 45. U.S. C. court, western district of La. J. 
H. Mendenhall vs. Clark N. & Chas. F. Wall. Demurrer and plea 
of Chas. I’. Hall. Filed Nov. 5th, 1883. Wm. Ray, d’y clerk. 


Plea of C. N. Hall to Jurisdiction. 


U. S. Circuit Court in and for the Western Dist. of Louisiana, at 
Monroe, La. 


J. H. MeNpDENHALL vs. ClrarnkK N. Harti & Cuas. F. HAL. 


The plea of Clark N. Hall, one of the defendants, to the bill of 
complaint of J. H. Mendenhall, plaintiff. 


This defendant, by protestation, not confessing or acknowledging 

the matters and things in and by said bill set forth and alleged to 

be true in such manner and form as the same are thereby 

14 and therein set forth and alleged, for plea to so much and 

such part of the bill as prays for judgment against him for 

the amount of the written obligations sued upon saith that a court 

of chancery or equity is without jurisdiction ratione materia to try 

the issues thus presented on said obligations, which can only be 
tried by a court of law and by a jury. 

All of which matters and things this defendant doth aver to be true, 
and he pleads to the jurisdiction of this court in bar to the plain- 
tiff’s bill,and he prays the judgment of this court whether he should 
be compelled to make other or further answer to so much of said 
bill as is hereinbefore pleaded to, and he prays to be hence dis- 
missed with his costs and charges in that behalf most wrongfully 
sustained. 

JNO. T. LUDELING, 
Solicitor for Defendant. 


I do hereby certify that, in my opinion, the plea is well founded 
in point of law. | 
JNO. T. LUDELING, Counsellor. 
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7} Endorsement: No. 45. U.S. circuit court, western dist. of Louis- 
iana. J. H. Mendenhall vs. Clark N. & C. F. Hall. Demur- 
15 rer and plea of Chas. F. Hall. Filed Noy. 5th, 1855. Wm. 
Ray, d’y clerk. 


U. S. Cireuit Court in and for the Western District of Louisiana, at 
Monroe. 


J. H. MenpeNHALL vs. CLARK N. Hatyi & Cuas. F. HA. 


The plea and demurrer of Chas. I. Hall, one of the defendants named 
above, to the bill of complaint of the above-named plaintiff. 


I, the defendant, Chas. I’. Hall, by protestation, not confessing or 
acknowledging all or any of the matters & things in the said bill 
contained to be true in such manner & form as the same are therein 
set forth & alleged, doth demur, &, for cause of demurrer, showeth 
that it appears by said bill that the same is exhibited against de- 
fendant & another therein named as defendant tiereto for distinet 
matters & causes, in several whereof, as appears by the said bill, this 
defendant is not in any manner interested or concerned, & that the 
said bill is alltogether multifarious. 

Wherefore & for divers other good causes of demurrer appearing 
in said bill I pray the judgment of this honorable court whether I 
shall be compelled to make answer — the said bill. 


Plea. 


And I, the defendant, Chas. F. Hall, not waiving my said de- 
murrers, but wholly relying thereon as to so much of the said bill 
as seeks to have my title to the land described in the bill set 
16 aside & be declared —, do plead thereto, and for plea say that 
by article 210 of the constitution of the State of Louisiana tax 
titles are declared to be prima facie valid, & that they cannot be set 
aside without a previous tender to the purchaser of the price paid 
and ten per cent. per annum interest thereon shall have been made, 
which has not been done, nor is it alleged in the bill that it has been 
done; all of which last-mentioned matters & things I do plead in 
bar to so much of the bill as is hereinbefore pleaded to, & I humbly 
pray judgment of this court whether I ought to make any further 
answer to so much of the bill as is hereinbefore pleaded to. 
' JNO. T. LUDELING, 
i Solicitor for Chas. F. Hall. 


I do hereby certify that, in my opinion, the plea is well founded 
in law. 


JNO. T. LUDELING, 
Of Counsel. 


Endorsement: No.45. U.S.C.court. J. H. Mendenhall vs. Clark 
N. & Chas. F. Hall. Plea of C. N. Hall to the jurisdiction of the 
court. Filed Nov. 5th, 1883. Wm. Ray, d’y clerk. 
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U.S. Circuit Court in and for the Western District of Louisiana, at 
Monroe. 


17 J. H. MENDENHALL 


vs. 
CLrarK N. Hauyi & Cuas. F. HAtt. 


The plea of Clark N. Hall, one of the defendants, to the bill of com- 
plaint of J. H. Mendenhall, plaintiff. 


This defendants, by protestation, not confessing or acknowledging ’ 
the matters and things in and by said bill set forth and alleged to 
be true in such manner & form as the same are thereby & therein - ih 

| a 


set forth & alleged, for plea to so much & such part of the bill as ) 
prays for judgment against him for the amount of the written obli- in 
gation sued upon saith that a court of chancery or equity is without . 

jurisdiction ratione materia to try the issues thus presented on said Vt 
obligations, which can only be tried by a court of law & by a jury; b 
all of which matters & things this defendant doth aver to be true, ‘i 
& he pleads to the jurisdiction of this court in bar to the plaintiff’s ‘i 
bill, & he prays the judgment of this court whether he should be | 
compelled to make other or further answer to so much of said bill 
as is hereinbefore pleaded to, and he prays to be hence dis- 
missed with his costs & charge in that behalf most wrongfully sus- 


tained. 
JNO. T. LUDELING, 
Solicitor for Def’t. 


18 I do hereby certify that, in my opinion, the plea is well 
founded in point of law. 
JNO. T. LUDELING, Counselor. 


Extract from Order Book. 
Monpay, Dec. 3rd, 1883. 


J. H. MENDENHALL 
ae No. 45. In Equity. 
CrarK N. Hauri & Cnas. F. HAL. 


Plaintiff, by his counsel, appeared, and had the plea filed herein 
by the defendants, Clark N. Hall & Chas. I*. Mall, set down for argu- 
ment. 


Extract from the Minutes. 


Monpay, Oct. 13th, 1884. 


Court met pursuant to adjournment. 
Present: His honor Alex. Boarman, district judge, presiding. 


J. H. MenpENHALL 


vs. No. 45. 
CrarK N. Hann & Cnas. F. Hate. j 


3y consent of counsel, the demurrer & pleas filed in this case was 
[were] assigned for argument on to-morrow, October 14, 1884. 
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iH. 


Extract from the Minutes. 


Turspay, October 14, 1884. 


Court met pursuant to adjournment. 
Present: His honor Alex. Boarman, district judge, presiding. 


J. H. MENDENHALL 
vs. No. 45. In Equity. 
Crark N. Harr & Cuas. F. Hatt. 


19 The demurrer filed in this case came on for argument. 


Note of Evidence. 


Counsel for defendant, Chas. F. Hall, offered and filed in evi- 
dence— 

First. Act of sale from sheriff, S. M. Powell, to Chas. F. Hall, of 
date 17th January, A. D. 1883 (document as follows): 


Endorsement: M. S. Powell, sheriff & ex officio tax-collector, to 
Chas. F. Hall. Deed. Filed forrecord January 18th,1885. Certified 
copy. Sheriff’s deed. Offered in evidence on the part of C. F. Hall. 
Filed Oct. 14th, 1884. J.B. Beattie, d’y clerk. Filed Sept. 4th, 1885. 
Wm. Ray, d’y clerk. Recorder’s fee, $2.50. 


Deed. 


STATE OF LOUISIANA, 
Parish of East Carroll. | 


Be it known that this day, before me, Saunders D. Oliver, a notary 
public in and for said parish and State, duly commissioned and qual- 
ified, and in the presence of the witnesses hereinafter named and un- 
dersigned, personally appeared M. Shelly Powell, the sheriff and ex 

officio tax-collector in and for the aforesaid parish & State, 
20 duly commissioned and qualified, who declared unto me, no- 

tary, that by virtue of the authority in him vested by the 
laws of the State of Louisiana and in pursuance of act No. 98 of the 
General Assembly of this State to enforce the miscellaneous ordi- 
nances of the constitution of 1879 for the relief of delinquent tax- 
payers, and providing for the seizure & sale, advertisement & 
transfer, of their property, approved on the Sth day of July, A. D. 
1882, he did prepare a complete descriptive list of all real property 
situated: in the parish of East Carroll, State of Louisiana, forfeited 
or sold to the State for delinquent taxes, and upon which any taxes 
were due to the State of Louisiana or to the parish of East Carroll 
prior to the first day of January, A. D. 1880, as shown by the tax 
rolls and records in the recorder’s office of this said parish, which 
list showed the names of the persons to whom said property was as- 
sessed, the several years for which the taxes were due, and a descrip- 
tion of the property so forfeited or sold, which said property he ad- 
vertised on the fourth day of November, 1852, in the “ East Carroll 
2—1o55 
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Democrat,” a newspaper published weekly in said parish & State, 
for sale, in the-order set forth in said advertisement, to be sold at 
public auction at the door of the court-house in which the 
civil district court of said parish is held, beginning on the third 
Saturday of December, 1882, within the hours prescribed by law for 
judicial sales, for an amount sufficient to pay all the taxes, 
21 interest, expenses, & costs due thereon on the first day of Jan- 
uary, A. D. 1880, and the costs of sale under said act; and 
on said day of sale, between the hours prescribed by law, at the place 
aforesaid, thirty clear days’ advertisement having expired as re- 
quired by law for judicial sales, having complied with all the 
requirements & formalities of law specified in said act, he offered 
said property for sale at public action, in audible voice, in the order 
set forth in said advertisement, and continued said sales from day 
to day until all of said property had been offered, and, failing to 
sell all of the same, he continued from day to day without readver- 
tisement & again offered for sale, at the place aforesaid, between the 
hours prescribed by law, all such property upon which no bids equal 
to the amount required had been made, to be sold on said second 
offering for an amount not less than the principal, interest, costs, & 
expenses aforesaid ; whereupon, on the 17th day of January, A. D. 
1883, Charles F. Hall, a resident of this parish & State, became the 
purchaser of the following- described property, to wit: Two hun- 
dred and seventy acres of land, composing a portion of “ Concord 
Plantation,” situated in this said parish and State, according to act 
of partition, recorded in the recorder’s office of this parish, in Nota- 
rial Book * P,” folios 290 & 291, recorded on the 11th day of Feb- 
ruary, 1876, the same having been seized for taxes due by Clark N. 
Hall, according to the tableaux and assessment-rolls of the 
22 years 1877 & 1878, for the price & sum of two hundred and 
eleven ;*;/5 dollars, as follows: 


nd 8 $28 63 
es Ny Ga ne PONE BG beni cncicctncmineecinnmimndin 28 63 
I rrninnneciinnt tieimnnionnmnmmmaibamaialites 10 00 
ES Eee Te aCe Re eae Mee eI Om 26 90 
INIT 1 scsi sestacinitnientintetaenninienniemipanaainndtinenemminiaibiatit 5 00 
Tax-collector, for seizure, deed, & commission_--.------ a 7 97 
Notary, for passing this deed........................-- 3 00 
Recorder, for recording the same --.--------------.---- 2 00 

Sart siesta alia 112 138 
BE I ccenceinenscennniinn insti snenidictneinhnanenasnieniinitiantinas 30 80 


Parish taxes: for 1878 
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which the said sheriff and ez officio tax-collector declared & hereby 
acknowledges that he has received in cash; wherefore he, the said 
appearer, further declared that, in consideration of the premises and 
by virtue of the authority in him vested by the laws of the State of 
Louisiana, he does hereby sell and adjudicate unto the said pur- 
chaser all right, title, interest, and claim which the said Clark N. 
Hall has or had in and to the said described property ; to have and 
to hold the same unto the said purchaser, his heirs and assigns, for 
his and their own proper use, benefit, & behoof forever. 
I, the said notary, do hereby certify that all taxes due on 
23 said property have been fully paid up to date, as per tax re- 
ceipts exhibited to me at the passing of this act. 

Thus done and passed in the town of Providence, parish of East 
Carroll, State of Louisiana, in the presence of George W. Foster & 
James N. 'T urner, witnesses of lawful age residing in said parish, 
who hereto sign their names, together with the said sheriff and ex 
officio tax-collector and the said purchaser and me, the said notary, 
on this the 17th day of January, A. D. 1888. 

M. 8S. POWELL, 
Sh’'if & ex Officio Tax- Collector. 
CHAS. F. HALL. 
S. D. OLIVER, 
Notary Public. 


Attest: GEO. W. FOSTER. 


it: JAS. N. TURNER. 

i—_ 

iy foags or LovIsIANA, } 

t | Parish of East Carroll. j 
it i 
1 I hereby certify the within and foregoing to be a true and correct 
rr! copy of the original act on file and of record in my office. 


Given under my official signature & seal of office on this 16th 
day of August, A. D. 1883. 
[RECORDER'S SEAL. | GEO. J. HOOK, 
D’y Recorder. 


24 Evidence closed, and after argument the court took time to 
consider. 


Extract from the Minutes. 
May 12rn, 1885. 
Present: His honor Alec. Boarman, district judge, presiding. 


J. H. MenpbeENHALL 
No. 45. In Equity. 


Us, 


Crank N. Hartt & CuHas. F. ne | 


The demurrer filed herein on behalf of Chas. F. Hall is sustained. 
In this case, after argument by both parties, the law and evidence 
being in favor of the defendant, Chas. F. Hall, it is ordered and de- 
creed that his demurrer be allowed; and it is further ordered and 
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decreed that his plea in this case be allowed, and that this bill, in so far 
as it relates to or affects Chas. IF’. Hall, be dismissed without preju- 
dice, and reserving to the plaintiff the right to file a new bill as to 
him. 
Read and signed in open court this 12th day of May, 1850. 
U. S. Judge. 


Filed May 12th, 1885. 
J. B. BEATTIE, D’y CUE. 
Extract from the Minutes. 


Satunpay, May 16, 1885. 
Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge. 


J. H. MENDENHALL 


US. No. 45. In Equity. 
CrarkK N. HAtt. 
25 The demurrer filed herein on the part of Clark N. Hall is 


overruled. 


Endorsement: (Answer of Hall.) U.S. cireuit court. Menden- 
hall vs. C. N Hall. In equity. No. 45. Filed July 20th, 1885. 


Circuit Court U. States, 5th Circuit, Western District of Louisiana. 
In Chancery. 


J. H. MENDENHALTL, Plaintiff, 


vs. > No. 45. 
CLARK N. Hatt, Defendant. 


The answer of Clark N. Hall, the above-named defendant, to the 
bill of complaint of the above plaintiff. 


The defendant, now & at all times hereafter saving to himself all 
& all manner of: benefit or advantage of exception or otherwise that 
can or may be had or taken to the many errors, uncertainties, or 
imperfections in said bill contained, for answer thereto or to so 
much thereof as this defendant is advised it is material or necessary 
for him to make answer to, answering, saith that he did execute the 
note sued on, but he avers that he is no longer the owner of the 
land described in plaintiff’s bill of complaint, nor has he the pos- 

session thereof, nor had he at the date of the institution of 
26 this suit, but he avers that said land was sued by the State of 

Louisiana, through her tax-collector, for taxes before the in- 
stitution of this suit. 

He avers that he is the lawful owner and bona fide possessor of 
the follow- judgments & note against the said J. H. Mendenhall, 
plaintiff, to wit: 

A judgment for three hundred dollars, rendered on the 12th of 
May, 1876, & four ;'\°5 dollars costs taxed, and a judgment for two 
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hundred and forty dollars, with interest from 4th April, 1876, & 
four ,4%5 dollars costs taxed, rendered on the 12th of May, 1876, 
which two judgments were rendered by O. C. Carrgill, J. P., in Del- 
aware county, State of Ohio, in the suits of Ilorace Vance & Joseph 
Gregg, partners duing business under the name of Elkhart Wood 
Pulp Company, vs. John H. Mendenhall, Norman D. Perry, Andrew 
J. Clark, & Jacob L. Kline, partners doing business under the 
firm name of Delaware Paper Company, Nos. 100 & 111, duly 
certified transcripts of said suits being made parts of this answer as 
Exhibits “1” & “ 2.” 

He avers he is the legal holder & owner of a note executed by 
said Delaware Paper Co., through their secretary, J. L. Klein, and 
one of the partners constituting the commercial partnership doing 
business under the firm name of Delaware Paper Co., said note being 
for the sum of seventeen hundred & thirty-three ;°,)) dollars, with 

eight per cent. per annum interest from Ist June, 1876, pay- 
27 able to the order of Jacob A. Sharer & by him endorsed to 

James Andrews, who endorsed it in blank to defendant in due 
course of trade & for a valuable consideration, which note is an- 
nexed and made a part of this answer as Exhibit 3. 

Defendant says that said Delaware Paper Company was a com- 
mercial partnership doing business in said county and State, & that 
John H. Mendenhall & others above named were the members of 
said partnership, & that he is bound in solido for said note and 
judgments above mentioned, which said Mendenhall acknowledged 
to be due and correct in 1882. 

Defendant alleges that under the law said judgments bear interest 
at the rate of five per cent. per ann. from their date, & that by law 
compensation took place as soon as he, defendant, acquired said note & 
judgments, which - did on or about the 10th of May, 1879. He 
pleads said notes in compensation of the notes sued upon. 

He further avers that the payment made by him asalleged in the 
bill of complaint should be credited on the first note due according 
to law. 

And this defendant denies all & all manner of unlawful combi- 
nation & confederacy wherewith he is by the said bill charged, with- 
out this, that there is any other matter, cause, or thing in the said 

complainant’s said bill of complaint contained material or 
28 necessary for this defendant to make answer unto and not 

herein and hereby well and sufliciently answered, confessed, 
traversed, and avoided or denied is true, to the best of his vo, knowl- 
edge and belief of this defendant; all of which matters and things 
this defendant is ready to.& willing to aver, maintain, and prove as 
this honorable court shall direct, and humbly prays to be hence dis- 
missed, with his reasonable costs & charges in this behalf most 
wrongfully sustained. 

JNO. T. LUDELING, 
Alt’y, Counsellor. 


Kndorsement: U.S. C. C., west. dist. La. J. H. Mendenhall vs. 
Clark N. Hall. Filed July 21st. Lemuel Gustine, d’y clerk. 


a pe 
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Replication. 
U.S. Circuit Court for the 5th Circuit, Western Dist. of La. 


J. H. MENDENHALL 


vs. In Chancery. 
CLARK N. HAL. 


The plaintiff in the above cause, for replication to the answer 
herein made and filed on part of defendant, Clark N. Hall, pleads a 
general denial to the allegations of the said answer, except in so far 
as they admit the execution of the obligation set forth and described 
in complainant’s bill. 

For further answer and replication complainant denies that 
29 he is — any manner bound for the payment of the obliga- 
tions set up and declared on in defendant’s answer. 

For further answer thereto he specially denies that defendant is 
owner of the said claims and notes. 

For further answer he avers and specially — that the said de- 
fendant, Clark N. Hall, is estopped from claiming or pleading the 
extinction of the debts he is due complainant, as set forth in com- 
plainant’s bill herein, for the reason that on the 5th day of March, i 
1882, he wrote and subscribed and mailed to complainant the letter 
annexed to and made part of his bill of complaint herein, in which 
he recognizes and acknowledges his indebtedness to plaintiff and 
begged for indulgence, which was granted on the strength of the 
promises and for reasons set forth in the said letter. 

For all of which he prays that defendant’s answer may be de- 
creed insufficient, & that complainant have judgment, as prayed in 
his original bill, and for all equitable and general relief in the 


premises. 
C. J. & J. S. BOATNER, Solicitors. 
Endorsement: (Supplemental replication.) J. H. Mendenhall vs. 
C. N. Hall & Chas. T. Hall. Filed September 7th, 1885. J. B. 1" 
Beattie, d’y cl’k. My: 
30 United States Circuit Court, 5th Circuit and Western District 


of Louisiana. 


J. H. MenpenuALL ) . i 
v8. #, 
ChARK N. & Cuas. T. Bans. : F 


The replication of J. H. Mendenhall, supplementary and amend- 
ing that filed on July 21st, 1885. 


Saving and reserving unto himself now and at all times hereafter 
all & all manner of benefits and advantage of exception which may 
be had or taken to the manifold insufliciencies of the said answer, for 
further replication thereunto says that they [he] will maintain, aver, ; 
and prove their [his] said bill of complaint to be true, certain, and } 
sufficient in law to be answered unto, and that said answer of de- 
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fendant is uncertain and untrue, without this, that any other matter 
or thing whatsoever in said answer contained material or effectual 
in law to be replied unto, confessed or avoided, traversed or denied, 
is true. All such matters and things this repliant is and will be 
ready to aver, prove, and maintain as this hon. court shall direct; 
and repliant avers that the note of the Delaware Paper Company 
for the sum of seventeen hundred and thirty-three & ;°4 — was ex- 
ecuted & obtained by fraud and is absolutely without considera- 
tion ; that it was never negotiated or placed on the market until 
after the maturity thereof; that it is not a just debt against the 
Delaware Paper Company, which failed in business and its 
31 affairs placed in the hands of a syndic, nor has it ever been 
presented to the syndicof said company for —— 

Repliant avers that said defendant, if he holds said note, paid no 
consideration therefor, & if he did he acquired some time after the 
maturity thereof, & he took it subject to the equities between the 
original parties thereto, and that repliant isin no manner bound 
for said note and defendant has no right to compensate the debt 
sued for with said note. 

Repliant further avers that the credits on the notes sued on were 
legally & honestly made and were placed on the notes at the in- 
stance, in the presence of, and at the request of the defendant, which 
will be shown on trial hereof; and your repliant humbly prays as 
in and by their said bill they have al/ready prayed. 

C. J. & J. S. BOATNER, 
Solicitors for Complainants. 


Endorsement: (Application for commission to take testimony, in- 
terrogatories, and affidavit and order.) U.S. cireuit court, 5th cir- 
cuit, western district of La. J. Il. Mendenhall vs. Clark N. Hall 
& Chas. F. Hall. Filed Sept. 9th. J. B. Beattie, d’y clerk. 


32 United States Circuit Court, 5th Circuit & Western District 
of Louisiana. 


J. H. MexnpeENHALL ) 
vs. >In Equity. No. 45. 
Crark N. Hart & Cuas. F. HAL. 


To the hon. the judges of said court: 


J. H. Mendenhall, complainant herein, respectfully shows that to 
your hon. court that he desires to take his own depositions by com- 
mission ; that his testimony is important and material in his be- 
half, and that the testimony of Jacob A. Shearer, a resident of Dela- 
ware, Delaware county, Ohio, is also important and material in his 
behalf; that there is no U. S. commissioner at Delaware, Ohio; 
wherefore complainant prays that a commission issue for that pur- 
pose, and that Walter b. Allright, a notary public, be appointed 
special commissioner to exeeute same & take their answers to the 
following interrogatories, respectively : 
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Int. to Jacob A. Shearer. 


Ist. What is your name and where do you reside? 

2nd. What business were you engaged on Ist June, 1885 ? 

3rd. Were you or not a member or interested asa partner in the 
Delaware Paper Co. at that time? 

4th. Who were the other members of the Delaware Paper Com- 

pany at that time? 
30 5th. Did the Delaware Paper Co. or the book-keeper or 
secretary thereof execute any promissory note or obligation 
on the Ist day of June, 1875? 

6th. If you say yes, please state to whom said note was given, for 
what rate of interest, & when did interest begin to run thereon. 

7th. Who executed the note and who authorized the execution 
thereof? ' 

Sth. If you say Mr. Klein did so, please state what his full name 
is and what position he occupied & whether or not he had authority 
to issue or execute a note for as large an amount as the one inquired 
of without the consent or authorization of the members of the 
firm. 

9th. Did or not Mr. Klein, as secretary of “The Delaware Paper 
Co.,” execute & issue to you the promissory note of the Delaware 
Paper Co. of date June Ist, 1875, for the sum of seventeen hundred 
& thirty-three & ,°,\; dollars, payable twelve months after date, 
bearing 8% per annum interest from maturity ? 

10th. If, in answer to the 9th interrogatory, you say that such a 
note was issued to you, please state whether there was more than 
one of the same date & amount executed and delivered ta you. 

llth. What was the consideration of the note above inquired 
about ? 

12th. How long did you hold the note in your possession ? 

34 13th. Did you or not have the note inquired about in in- 

terrogatory 9th in your possession after the maturity thereof ? 

14th. Did you ever dispose of or give possession of the note to 
any other person ; if so, to whom ? 

15th. If you say you enclosed & delivered the note to James 
Andrews, please state when you did so. Was it after the maturity of 
the note, & if you endorsed it to James Andrews did you do so 
without recourse? If so, why did you so endorse it? 

16th. Did James Andrews pay you any consideration for the 
note; if so, how much ? 

17th. Who is A. J. Clark? Was he a member of the “ Delaware 
Paper Co.?” Please state what relation or connection he bore to 
you. : 

18th. Have you a letter in your possession from James Andrews 
to A. J. Clark, of date January 7th, 1878? If yea, please state how 
you know the letter was written by James Andrews, have you ever 
seen him write & sign his name, and did he write and sign the 
letter. 

19th. If you say you have such a letter annex it to your answers 
and identify it by some mark. 
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20th. Do you know what note James Andrews referred — in said 
letter ? 
Oo 2ist. Was it or not the $1,733.61 note that was executed by 
Klein in your favor of date June Ist, 1875, that he referred to 

in said letter? 

22nd. Please state the financial condition of the Delaware Paper 
Co. on or about the Ist day of June, 1875. 
- 23rd. At whose instance was the $1,733.61 note above referred to 
issued ? 

24th. Was or not the said company at that date insolvent or in 
failing circumstances? If yea, —. 

25th. Was or not A. J. Clark at the time said note was executed 
& issued aware of the financial embarrassment of the concern ? 

26th. How long thereafter before the company failed ? 

27th. Was there a syndic or assignee or other person appointed 
by the courts to take charge of the affairs of the company ? 

28th. Has this note of which inquiry. has been made ever been 
presented to the syndic or assignee for payment, or has the holder 
ever participated in the distribution of funds to the creditors by the 
insolvent company? If not, why not? 


36 Interrogatories to J. H. Mendenhall. 


Ist. Are you plaintiff in this suit? Where do you reside? 

2nd. Please examine the notes annexed to the commission, marked 
“A,” “B,” & “C,” & state who placed the credits thereon. 

3rd. If you say you credited the notes with the amounts with 
which they are credited please state whether or not the payments 
were actually made and by whom. 

4th. Were you authorized to make the credits by any one? If so, 
by whom ? 

Sth. Please state whether or not Clark N. Hall knew that the 
notes had been credited with the different amounts & whether or 
not he consented thereto. 

6th. Was the Delaware Paper Co. a commercial firm, joint-stock 
company, or a corporation ? 

7th. What kind of business was it engaged in? 

8th. Were you a member of the Delaw: are Paper Company, either 
as a partner or stockholder or otherwise ? 

9th. Do you know anything about the execution of a certain note 

by J. L. Klein, acting as secretary of the Delaware Paper Co., 
o7 in favor of Jacob A. Shearer for the sum of $1,735.61, of date 
June Ist, 1875, & due twelve months after date? 

10th. If you say such a note was executed at that time please 
state what debt the note represented: the consideration of the note. 

llth. Did the Delaware Paper Co. owe Jacob A. Shearer the 
amount for which the note of $1,733.61 was given ? 

12th. Who is J. L. Kline? If you say he was the secretary of 
the Delaware Paper Co. please state whether or not he had : authority 
to execute promissory notes in the name of the company or sign 
the company’s name to promissory notes. 


d—158 


an cone > ate 


18 JOHN H. MENDENHALL VS. CLARK N. HALL. 


13th. Did the Delaware Paper Co. fail in business; if yea, when? 

14th. Was A. J. Clark a member of the Delaware Paper Co. ? 

15th. What relation or connection, if any, was he to Jacob A. 
Shearer ? 

16th. What was the financial condition of the Delaware Paper 
Company on the Ist of June, 1875? 

17th. If in answer tothe 16th interrogatory you say the company 


was in embarrassed & failing circumstances, please state, if 


i?) 


38 you know, whether or not A. J. Clark, J. L. Klein, & J. A. 
Klein, & J. A. Shearer, one or all of them, were aware of the 

fact. 

18th. If you say that the company failed, please state whether or 
not the affuirs were placed in the hands of an assignee, syndic, or 
receiver. If yea, were there ever any payments made by said as- 
signee, receiver, or syndic on the debts of the concern? 

19th. If you say that such payments have been made, please 
state whether any payment has ever been made on the $1,733.61 
note executed in favor of J. A. Shearer, above referred to. If not, 
please state why. 

20th. Has any payment or pro rata distribution of the funds ever 
been insisted on by the holder of said note? 

21st. State any other fact within your knowledge touching the 
want of consideration of the note above enquired about. 
C.J. & J. 8S. BOATNER, 

Solicitors. 


Jno. S. Boatner, being duly sworn, says he is a member of the law 
firm of C. J. & J. 8S. Boatner, solicitors of complainant in this suit; 
that he verily believes that the testimony of Jacob A. Shearer and 

J. H. Mendenhall and the documents called for is material 
oo and necessary in this prosecution of this cause; that said 

Shearer is a resident of Delaware, Ohio, more than one hun- 
dred miles from the place where this hon. court is held; that J. H. 
Mendenhall is also a resident of Delaware, Ohio, and now absent 
froin your said district. 


JNO. S. BOATNER. 


Sworn to & subscribed before me on this 9th September, 1885. 
[ SEAL. ] J. B. BEATTIE, D’y Ck. 


Order. 


Let the foregoing petition and affidavit — considered and the 
law authorizing it, let a commission issue as prayed for, and let 
Walter b. Albright, notary public of Delaware, Delaware Co., Ohio, 
be appointed special commissioner to execute the same, and let the 
return day be fixed for October 15th, 1885. 


J. B. BEATTIE, D’y Clerk. [seat] 


Endorsement: Notice of filing of interrogatories to attorneys for 
defendants. No. 45. U.S. circuit court. J. H. Mendenhall vs. 
Clark N. and Chas. IF. Hall. 


JOUN Il. MENDENHALL Vs. CLARK N. HALL. 19 


Marshall’s Return. 


Received in office on September 10th, 1885, and on same day of 
same month and year made service of citation and interrogatories 
by handing same to J. 'T. Ludeling, one of the attorneys for defend- 


ants. 
W. H. HANNA, D’y Marshall. 


40 Filed Sept. 10th, 1885. 
J. B. BEATTIE, D’y Clerk. 


Western District of Louisiana, U.S. Cireuit Court. 


J. H. MENDENHALL ) 
vs. » No. 45. 
CLARK N. & Cuas. F. HALt. { 


To Mess. Ludeling & Stillman, att’ys for def’ts, Monroe, La.: 

Take notice that complainant hath this day filed interrogatories 
to J. H. Mendeniiall and Jacob A. Shearer, of Delaware, Delaware 
Co., Ohio—a certified copy of said interrogatories accompanies this 
notice—and that you may, if you think proper, put such cross-inter- 
rogatories as are jrequisite and fit, and file the sume in this court 
within three days from the service hereof. 

Clerk’s office, Monroe, La., Sept. 9th, 1885. 

[SEAL. | J. B. BEATTIE, D’y Clerk. 


Cross-Interrogatories. 
U.S. Circuit Court, 5th Circuit, Western District of Louisiana. 


J. H. MENDENHALL 1 
vs, a No. 45. 
CLARK N. HAL, Xe. f 


The defendant reserves all legal objections to the testimony 
41 of Jacob Shearer & J. H. Mendenhall sought to be taken by 
commission in the above-entitled cause on behalf of plaintiff, 

& he propounds the following cross-interrogatories to them : 


To Jacob A. Shearer: 


Ist. Who were the members of the Delaware Paper Company? 
Was not J. H. Mendenhall a member of said company? 

2nd. What was the business or object or purpose of said com- 
pany? Did it not buy materials to be manufactured into paper 
for sale ? 

ord. Was not J. L. Kline secretary of said company ? 

4th. Did he not have authority to sign notes for the company 
with the knowledge and assent of the company ? 

Sth. Did he not sign a note in your favor for $1.733,%},, dated 
June Ist, 1875, against said company ? 

6th. Did you not endorse said note to James Andrews? When 
was this? 
7th. Is James Andrews dead? When did he die? 


LUDELING & STILLMAN, Ait’ys. 


JOHN HW. MENDENHALL VS. CLARK N. HALL. 


42 Endorsements: Commission. No. 45. U.S. circuit court. 

J. H. Mendenhall vs. Clark N. Hall & Chas. F. Hall. 
Received in office, opened, & filed September 26th, 1885. J. B. 
Beattie, d’y clerk. 


Circuit Court of the United States of America, Fifth Circuit and 
Western District of Louisiana, Holding Sessions in the City of 
Monroe, La. 


To Mr. Werter B. Albright, notary public, Delaware, Delaware Co., 
Ohio. 


Know ye that, reposing special trust and confidence in your 
integrity and ability, we hereby authorize and require you that 
you cal] and cause to come before you J. H. Mendenhall and Jacob 
A. Shearer, of Delaware, Delaware Co., Ohio, and them duly exam- 
ine on the annexed interrogatories and cross-interrogatories, on 
oath, touching and concerning certain matters and things in a case 
now pending in the said court, wherein J. H. Mendenhall is plain- 
tiff and Clark N. and Charles IF. Hall are defendants; and the same 
examinations, so taken and reduced to writing, you certify under 
your hand and seal and send enclosed to this court, on or before 

October 15, 1885, to be read in evidence on the trial of said 
43 cause, and send also this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States, at the city of Monroe, 
Louisiana, this 14th day of September, in the year of our Lord 1885, 
and of the Independence of the United States of America the 110th. 


J. B. BEATTIE, D’y Clerk. 
Answers to Interroqatories. 


Deposition- of sundry witnesses taken before me, Werter B. Al- 
bright, a notary public within and for the county of Delaware and 
State of Ohio, especially commissioned to the taking hereof, pursuant 
to the annexed commission, at my office, in said county, on the 23rd 
day of September, A. D. 1885, and on such suc-eeding days as here- 
inafter appears, to be read as evidence on behalf of the plaintiff in 
an action pending in the United States circuit court, 5th circuit and 
western district of the State of Louisiana, wherein John H. Menden- 
hall is plaintiff and Clark N. Hall and Charles F. Hall are de- 
fendants. 


The said depositions were taken on certain interrogatories with 
me filed, hereto attached, and herewith returned, as more fully here- 
inafter is made to appear. 


Jacosp A. SHEARER, being by me first duly cautioned and 
44 sworn, as hereinafter is more fully certified, deposes and says 
as follows: 


ist answer to Ist interrogatory: My name is Jacob A. Shearer ; 
residence, Stratford, near Delaware, Delaware county, Ohio. 
2nd. I was a hired. hand in the Delaware Paper Mills. 


[ 
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ord. | was not. 
4th. J. H. Mendenhall, W. D. Perry, J. L. Kline, A. J. Clark com- 
posed the Delaware Paper Co. 
5th. I can’t tell exactly the dates, but they wrote out for me, some 
time in 1875, in June, a note. 
6th. Note was given to myself—seventeen hundred and thirty some 
dollars and some cents; I cannot tell exactly the amount; was due 
one year from date, eight per cent.; I think interest began to run 
after due. 
7th. J. L. Kline executed the note; A.J. Clark authorized the 
execution. 
Sth. I don’t — his middle name, but ’twas [think] Jacob L. Kline 
was secretary of Delaware Paper Company. I couldn’t answer as to 
his authority to execute such a note. 
45 9th. Yes, sir; there was not. 
11th. There was no consideration ; twas simply give to me 
to hold. | 
12th. I held the note from June, 1875, until some time in 1878. 
13th. O, yes. 
14th. Only to Mr. Andrews—James Andrews. 
15th. In 1878—in January ; it was after its maturity. I endorsed 
it to James Andrews “ without recourse” because he offered me half 
what he would make out of the note, because he was to collect the 
note and I was to run no risk. 
16th. No, sir. : 
17th. A. J. Clark is my father-in-law; he was a member of the 
Delaware Paper Company. 
18th. Yes, sir; I have such a letter. 1 know it was from James 
Andrews because it was signed by him. Ile was in the South at 
the time. 
19th. This is the letter; you have marked it Exhibit “A ;’ 
in two parts and both are marked. 
20th. Yes, sir. 
2Ist. It was. 
22nd. They were embarrassed at that time. 
46 23rd. At A. J. Clark’s. 
24th. They were in failing circumstances, and I do not 
think they were solvent. 
25th. I do not know whether he was or not. 
26th. I think they failed in May, 1876. 
27th. Yes, sir; an assignee., 
28th. The note was never — because the company owed me nothing 
on the note. 


? 


it is 


The above were all the answers to the direct interrogatories, and 
thereupon I submitted to the witness the cross-interrogatories with 
me filed and herewith returned as follows : 


Cross-Interrogatories. 


Ist answer to Ist cross-interrogatory. J. H. Mendenhall, W. D 
Perry, J. L. Kline, A. J. Clarke; yes, sir. 
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2nd. They manufactured paper ; yes, sir; bought materials to be 
manufactured into paper for sale. 

ord. Yes, sir. 

4th. I couldn’t tell whether he had authority to sign notes for the 
company. I do not know whether he was in the habit of signing 
notes for the company or not. I never saw but the one. 

5th. Yes, sir. 

6th. Yes, sir; I endorsed the note to James Andrews, in January, 
1878. 

7th. James Andrews is dead. I think he died about five years 


ago. 
° (Signed) JACOB A. SHEARER. 
47 JouN H. MENDENHALL, being by me first duly cautioned 


and sworn, as hereinafter is more certified, deposes and says 
as follows: 


lst answer to Ist interrogatory. Iam plaintiff in this action; I 
reside — Delaware, Delaware county, Ohio. 

2nd. I wrote them. 

ord. The payments were actually made and made by Clark N. 
Hall. 

4th. I was the owner of the notes. 

5th. Yes; he knew it, and consented and dictated the endorsement 
in my presence, and directed on which notes the credits should be 
placed. 

6th. It was not incorporated, merely a firm. 

7th. In the manufacture of paper. 

8th. I was a partner. 

9th. I learned that such a note was issued some time after it had 
been issued. . 

10th. It represented no debt. 

llth; No, sir; it did not. 

12th. J. L. Kline was a member of the firm and had charge of the 
books; he was the book-keeper ; he did sign checks and some notes ; 
I cannot say it was by special authority, ‘but by custom, as having 
charge of the books and being a member of the firm. 

13th. Yes: ; they failed in the spring of 1876. 

14th. He was. 
48 15th. Father-in-law. 
16th. They were very much embarrassed and in failing 

circumstances. 

17th. A. J. Clark and J. L. Kline knew it. 

18th. The company failed and an assignee was appointed ; there 
were payments made on the debts ; about eight or nine thousand 
dollars was paid out by the assignee. 

19th. No payment was made on the $1,733.61-dollar note; the 
note was not brought forward, and if it had been it would have 
been contested. 

20th. No, sir; the note has never been presented. 

21st. There was no consideration whatever received for the note. 


(Signed) JOHN H. MENDENHALL. 
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THE STATE OF OHIO, " 
Delaware County, §° 


I, Werter B. Albright, notary public in and for the said county 
and State, duly commissioned and qualified, and especially commis- 
sioned for the taking of these depositions, as appears of record in the 
United States circuit court, 5th circuit & western district of the 
State of Louisiana, do hereby certify that the above-named Jacob 
A. Sharer and John H. Mendenhall were by me first severally 
sworn to testify the truth, the whole truth, and nothing but the 
truth, and that the said depositions were by them subscribed in my 

presence, as above set forth; that they — reduced to writing 
49 by myself in the presence of the witnesses, were by me read 

and explained to the witnesses before signing, and were taken 
at the time and place above set forth ; that I am not counsel or at- 
torney or relative of either party to this action, or otherwise inter- 
ested in the event of this suit. 

And further that said witnesses reside more than one hundred 
miles from the the place of trial of the above-entitled action. 

In testimony whereof I have hereunto set my hand and seal 
notarial this 25rd day of September, A. D. 1885. 

[SEAL. | WERTER B. ALBRIGHT, 
Commissioner and Notary Public in and for 
the County of Delaware and State of Ohio. 


Cost Bill. 


Writing & certifying 1,200 — @ 20c. per 100.-..---.-.---. $2 40 
i ri 20 
CEE GER IED onnsersnbintinniniintiemesenaaiinseel 40 
IND cneniussiitenesnabininnndiasiailisinsiiniaine mannan ane OS 

TONE sccctincmbichtntintimanenneiie $3 08 


Ree’d of plaintiff the above in full. Witness J. A. Shaver was 
paid his fee by plaintiff. 
W. LB. ALBRIGHT, WN. P. 


STATE OF OHIO, 


Delaware County, § **° 


I, Charles M. Jaynes, clerk of the court of common pleas, being a 

court of record within and for the county and State aforesaid, do 

hereby certify that Werter B. Albright, Esq., was at the date 

50 of taking the annexed depositions a notary public within and 

for said county, duly authorized to take the same ; that I know 

his handwriting and verily believe that his signature to said certifi- 

cate is genuine, and that the annexed instrument is executed and 
acknowledged according to the laws of the State of Ohio. 

In testimony whereof | hereunto set my hand and affixed the seal 
of said court, at Delaware, O., this 24th day of September, A. D. 
1885. 

CHARLES M. JAYNES, Clerk, 


[SEAL. ] By G. H. WALDO, D’y Clerk. 
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Exurpit A. Referred to in the Foregoing Testimony of Jacob A. 
Shaver 
wa . 


Regular Memphis & New Orleans Packet on Board the Passenger 
: Steamer John A. Scudder. 


J. F. Hicks, master; C. H. Dix, clerk. 


JAN’Y 711, 1878. 
A. J. Clark, Esq. 

Dear Sir: I will accept the proposition made father regarding 
the Dela. Paper Co. note held by Jacob, viz., give him one-half that 
ean be made. I think we can make something worth while out of 

Mendenhall, as hestill has an interest in !and here. In order 
ol to reach him it will be necessary to commence suit here, & 

that I will do on his arrival; he is daily expected. As the 
suit must be in my name, Jacob must sign it over to me; it may be 
done “ without recourse ;”’ in that way Jacob, of course, is in no way 
responsible. 

Yours truly, JAS. ANDREWS. 


Notes Iteferred to in Foregoing Deposition of J. H. Mendenhall. 
Note marked “ A.” 


$2,000.00. CARROLL Parisn, La., Dec. 24th, 1875. 


On the first day of January, A. D. 1877, I promise to pay to John 
H. Mendenhall or order two thousand ($2,000.00) dollars, with eight 
per cent. per annum interest from date, payable annually. 

Payable at the Louisiana National Bank, in New Orleans, La. 


(Signed) : CLARK N. HALL. 


[Written across the face in red ink:] Ne varietur, Carroll parish, 
La., Dee’b’r 24th, 1875. 5S. Duncan Gleen, not. pub. 


(Endorsed :) Jno. H. Mendenhall. 

(Endorsed :) Ree’d on the within note Noy. 18th, 1878, four hun- 
dred and eighty dollars, being the interest up to Jan’y 1st, 1879. 
Paid on the within note Nov. 18th one hundred and eleven dollars 
($111), as paid Jan’y Ist, 1879. 

(Endorsed :) Filed Sept. 4th, 1883. Wm. Ray, d’y clerk. 


52 Note marked “ B.” 


$2,000.00. CARROLL Parisu, Dec'r 24th, 1875. 


On the first day of Jan’y, A. D. 1878, 1 promise to pay to John IH, 
Mendenhall or order two thousand ($2,000.00) dollars, with eight per 
cent. per annum interest from date, payable annually, ‘g 

Payable at the Louisiana National Bank, in New Orleans, La. 
(Signed) CLARK N. HALL. 


} 
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[Written across the face in red ink:] Ne varietur, Carroll parish, 
La., Dee’b’r 24,1875. S. Duncan Gleen, not. pub. 

(Endorsed :) Ree’d on within note Nov. 18th, 1878, four hundred 
and eighty dollars, being the interest in full up to January Ist, 
1879. 

(Endorsed :) J. H. Mendenhall. 

(Endorsed :) Filed Sept. 4th, 1883. Wm. Ray, d’y clerk. 


Note marked “ C,” 


$1,125.00. Carro.ty Parisn, Dee’r 24, 1875. 


On the first day of January, A. D. 1879, I promise to pay John H. 
Mendenhall eleven hundred and twenty-three (31,123.00) dollars, 
with eight per cent. per annum interest from date, payable annu- 
ally. 

Payable at the Louisiana National Bank, in New Orleans, La. 

(Signed) CLARK N. HALL. 


[Written across the face in red ink:] Ne varietur, Carroll parish, 
La., Dee’b’r 24th, 1875. S$. Duncan Glenn, not. pub. 


(Endorsed :) Ree’d Nov. 11th, 1878, two hundred and sixty-nine 
and ,°7; dollars, being interest in full up to Jan’y Ist, 1879. 


53 (Endorsed :) Filed Sept. 4th, 1885. Wm. Ray, d’y clerk. 


Extract from the Minutes. 
SATURDAY, October 24, 1885. 
Court met pursuant to adjournment. 
Present: Ilis hon. Alex. Boarman, district judge, presiding. 


J. H. MeNpDENH ALL’ 
US. No. 45. In Equity. 
CrarkK N. Hatt. 


This cause, on motion of counsel for complainants, was assigned 
for hearing on Thursday, October 20th, 1885. 


Extract from the Minutes. 
TrrurspDay, Oct. 29th, 1885. 


Court met pursuant to adjournment. 
Present: His hon. Aleck Boarman, district judge, presiding. 


J. H. Menpenuacyi 
vs. No. 45. In Equity. 
CLraARK N. Hatt. 


As per assignment, this cause came on to be heard, and same con- 
tinued until to-morrow, Friday, October 50th, 1885. 
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Extract from the Minutes. 
Fripay, October 30th, 1880. 


Court met pursuant to adjournment. 
Present: His hon. Alex. Boarman, district judge, presiding. 


54 J. H. MENDENH ALL 
vs. No. 45. In Equity. 
CLARK N. HAL. 


3y consent of counsel this cause was reassigned for hearing on 
Wednesday, Noy. 18th, 1885. 


Extract from the Minutes. 


SATURDAY, November 21st, 1885. 
Court met pursuant to adjournment. 
Present: Ilis hon. Aleck Boarman, dist. judge, presiding. 


J. H. MENDENIIALL ) 
US. >No. 45. In Equity. 
CLARK N. HALL. 


By consent of counsel this cause was assigned for hearing at Ope- 
lousas, at the January, 1556, term of the U.S. circuit court. 


Extract from the Minutes. 
Monpbay, January 11th, 1886. 


Court met pursuant to adjournment. 
Present: [is honor Aleck Boarman, dist. judge, presiding. 


J. IH. MENDENHALL ) 
v8. >No. 45. In Equity. 
CLARK N. HAL. if 


This cause came on, as per assignment, to be heard. 

Counsel for complainant offered in evidence— ) 

Ist. Act of sale and mortgage from John IH. Mendenhall to Clark 
N. Hall, filed and marked Exhibit “ A.” 

2nd. Certified copy of act of partition between Wm. C. 
55 White, James C. Andrews, and Clark N. Hall, filed and 
marked Exhibit “ B.” 

ord. Testimony of John H. Mendenhall, taken under commis- 
sion by W. B. Albright, special commissioner, on 23rd Sept., 1885 
and exhibits thereto attached. Filed and marked Exhibit “C.” 

Ath. Acknowledgment of Jacob A. Shaver, dated 31st January 
1880. Filed and marked Exhibit “ D.” nis 

Sth. Letters of Clark N. & Chas. I*. Hall, dated, respectively, March 
5th, 1882. Filed and marked Exhibit “ E.” 

Complainant’s testimony closed. 

Counsel for defendant offered in evidence the following exhibits: 
Ist. Certified transcript of judgments in suits of Elkhart Wood 


JOUN UH. MENDENHALL Vs, CLARK N. TALL. 27 


Pulp Company vs. Delaware Paper Company. Filed and marked 
Exhibits “A” & * DB.” 

2nd. Note of Delaware Paper Company for $1,753.61, of date June 
Ist, 1875. Filed and marked Exhibit “C,’ 

Testimony closed, and, after argument by counsel, the cause was 
submitted and same taken under advisement. 


Exhibits Offered in Evidence on Trial of the Cause. 


” 


Exuipirt “A.” Offered in evidence by complainant. 


( Deed.) 


STATE OF LOUISIANA, | 
Parish of Carvoll. { 


Be it known and remembered that this day, before me, S. 

56 Dunean Glenn, a notary public in and for said parish and 
State, duly commissioned and sworn, and in the presence of 

the witnesses hereinafter named and undersigned, personally came 
and appeared John H. Mendenhall and his wife, Margaret R. Rey- 
nolds, residents of the city of Delaware, in the State of Olio, who 


declared unto me, notary, that they have this day b: argained, sold, 


and delivered, and by these presents do hereby bargain, sell, and 
deliver, unto Clark N. Hall, a resident of said parish and State here 
present, purchasing and accepting for himself, his heirs and assigns, 
and acknowledgment due delivery thereof, their whole interest (the 
same being one-fourth) in and to the following-deseribed property, 
situated, yi ing, and being in this parish and State, to wit: Lot No. 
thirty-eight (38), containing about one hundred and sixty (160) 
acres, being the same described in and conveyed by the deed from 
Wm. J. Graham to Hiram b. Tibbetts, bearing date Feb’y 4th, A. D. 
1847; lot No. (39) thirty-nine, containing one hundred and sixty 
(160) acres, more or less, being the same described in and conv eyed 
by the deed of John D. Imboden & wife to said Iliram Bb. Tibbetts, 
bearing date of Jan’y Srd, A. D. 1850; lot number forty (40) and a 
small tract of land adjoining the same and lying immediately in 
the rear thereof, containing in all about two hundred (200) acres, 
being the same described in and conv eyed by the deed from W il- 
lian Benjamin & wife to said Hiram B. Tibbetts, bearing date 
April 26th, A. D. 1545; all in township number (20) twenty 
of range number thirteen (13) east; aiso so much of the south 
or southeast end of lots number two (2) and three (3), in section 
number sixty-seven (67), in said township and range, as shall con- 
tain the quantity of fifty (50) acres as described and conveyed by 
deed from Warren b. Benton to Iliram B. Tibbetts, bearing date 
the 21st June, A. D. 1885, the whole tract hereby conveyed contain- 
ing five hundred and seventy-seven j4), (577.41) acres; also the 
up-er half of lots forty-one (41), forty-two (42), & forty-three (45), & 
back lot number five (5) of section numbered sixty-seven (67), in 
township number twenty (20), range number thirteen (18) east. 
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The said upper half of said tract of land containing three hun- 
dred and eighteen ;j'5 (318.11) acres, being the — described in — by 
deed of donation from Jeremiah Watson & wife to Laura Sophia 
Boone & her husband, Clayton Boone, bearing date March 14th, A. 
D. 1838. 

Also the quantity of one hundred and six & ;'3, acres of land ad- 
joining the tract above described & lying in the lower side thereof, 
being one-third of the remaining half of the whole tract of six hun- 
dred and thirty-six & ;°°; (136.22) acres as described in and con- 
veyed by the deed of sale from Jeremiah Watson & wife to said 
Clayton Boone, bearing date March 14th, A. D. 1838, & contained 
in the same instrument with the aforesaid deed of donation; also 
the east half of the northeast quarter of section number fifteen (15), 
in township number twenty (20), range number twelve (12) east, 

containing eighty (SO) acres, as per receiver’s certificate, dated 
58 March 2nd, A. D. 1840, except a piece of land (30) thirty feet 

by forty (40) feet, which contains the family cemetery of 
Hiram 6. Tibbetts, with right of access to same at all times, the 
foregoing-described land being the same sold John H. Mendenhall 
and William C. White by Hiram B. Tibbetts and Laura S. Tibbetts 
by deed of sale, dated January 30th, A. D. 1866. 

The consideration of this sale is the price of & sum of five thou- 
sand one hundred and twenty-three (5,123), for the payment of 
which the said Clark N. Hall has this day made and executed his 
three several promissory notes of even date with this act, the first 
note being for the sum of two thousand ($2,000) dollars and due 
January the first, A. D. 1877; the second note being for a like sum 
and due January the first, A. D. 1878; the third and last note being 
for the sum of eleven hundred & twenty-three ($1,123) dollars & 
due January the first, A. D. 1879; all of said notes bearing eight 
per centum per annum interest annually from date until paid, & 
payable to John H. Mendenhall or order, which said notes I, the 
said notary, have paraphed with the words “ne varietur,” and dated 
and signed my name officially across their respective faces in order 
to more fully identify them with this act. 

Now, in order to secure the full and punctual payment of said 
notes at maturity or any part thereof, with the interest as aforesaid, 
the said Clark N. Hall further declared that he does hereby mort- 

gage and specially hypothecate unto and in favor of the 
59 of the vendor herein or any future holder or holders of said 

notes all the foregoing-described property, binding and obli- 
gating himself not to sell, mortgage, or in anywise encumber said 
property to the prejudice of this act of mortgage. 

The mortgage certificate required by the civil code of this State 
is dispensed with by the parties hereto, and me, notary, held 
harmless for passing this act without the production of the same. 

Thus done and passed, in the parish and State aforesaid, in the 
presence of Daniel S. Vinson and Otto C. Wassman, lawful witnesses, 
who sign hereto with said parties and me, notary, on this the 24th 
day of December, A. D. 1875. 
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The word annually, interlined on fourth page, was done before 
signing. 
JOHN H. MENDENHALL, 
MARGARET B. MENDENHALL, 
Authorized by me, JOHN UH. MENDENHTLALL. 
CLARK N. HALL. 
Attest: | 
D. 8. VINSON. 
UO. C. WASSMAN. 
S. DUNCAN GLENN, 
. Notary Public. 


A true copy of the original on file and of record in my office. 
[SEAL. | GEO. J. HOOK, 
Dy Recorder, Parish of East Carroll, La. 


Endorsed : John H. Mendenhall to Clark N. Hall. Deed 
GO with mortgage. Filed tor record De’b’r 24th, 1875. Certified 
copy. <A. lRecorder’s fee, $2.50. Filed Jan’y 11th, 1886. J. 

Lb. Beattie, dy clerk. 


Exuipir “ B.” Offered in evidence by complainant. 


Certified Copy of Act of Partition. 


This indenture, made this 10th day of Feb’y, 1876, by and _ be- 
tween William C. White, a resident of the State of Ohio, James 
Andrews, & Clark N. Hall, both residents of the parish of Carroll 
& State of Louisiana. 


Whereas the said Wm. C. White, James Andrews, and Clark N. 
Hall are now the owners of the Concord plantation, situated, lying, 
and being in the parish of Carroll, fronting on the Mississippi 
river, bounded on the west by the tract of land known as the Ben- 
jamin Place, on the east by Point Lookout, and the north by the 
lands of Col. Benton’s estate: Now, it — covenanted, granted, & 
agreed by and between the parties hereto that in making a partition 
of said Concord Place —- shall be made in the manner following: 

Said William White shall thenceforth have, hold, possess, and 
enjoy in separalty by himself, his heirs and assigns, for his share 
and proportion of said premises, commencing at point “ D” base of 
the lower levee, on line between Benjamin and Concord; thence 

north one and a quarter west 129.50 chains to stone corner 
61 marked “A” on map; thence east 11.75 to point “ B” at stake; 

thence north 14.20 to back line; thence box elder north 7 
east 33 links, marked “ X,” commencing at point “ B,” thence south 
11? east 13.50; thence south 11 east 14.54; thence south 6? east 
30.40 to base of levee set stake; thence south 6} west 26.65 to point 
of commencement, thus running a division line in such a manner 
so as to cut off from the west side. 187.77 acres of cleared land for 


William C. White. 


” 
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It is further agreed in this act of partition the said White shall 
become the owner of the following-deseribed property, to wit: Lots 
No-. 2, 3, & 4 of fractional section No. 67 & the E. } of fractional 
section No. 69 in tow nship No. 20 of range No. 13 east, containing 
four hundred and fourteen 4%; acres (414.64): 

It being understood that the interest of said White consists of 
one hundred and three ,°,'5 acres of the above-described lots; and 
reference is here made to deed of record from Hiram b. Tibbetts to 
Mendenhall and White, of record in Notarial Book O, folios 441 & 
442, in the recorder’s office of this parish. 

It is further agreed that the following land shall be the property 
of Clark N. Hall: Commencing at the point marked “ Bb,” thence E. 
13.09 to point “C"—set stake; thence south 7} KE. 24.50; thence 
south 10 east 25.75; thence south 57? W. 15.19—set stake in ditch ; 
thence south 19! E. 58. o9, set stake 53 links from base of levee; 

thence 8. 68 W. 18.94 to Mrs. White’s corner at base of levee 

62 re N. 6? west 00.40; thence N. 11 W. 14.54; thence N. 

- W. 13.00; thence N. 1) W. 59.65 to point “ B,” making 
160 acres “t cleared land: also about 35 acresoff the east end of a 
tract known as the 50-acre tract deeded by Benton to Tibbitts; also 
a tract of land in the s’west corner of lot 1, containing o0.08 acres, 
making the interest of Clark N. Hall 220.58 acres, more or less, in- 
side of the levee, and a tract of land (woodland) lying outside of 
the levee in lots 38 & 39, leaving the east side of said “ Concord 
Place” 522.07 acres, which is agreed and understood shall be the 
property of James Andrews. 

This act of partition in its description of lands is made in aceord- 
ance “y the map now on file in the recorder’s oftice of Carroll 
parish, La.,as surveyed by IF. Ff. Montgomery, C. E., on the 10th 
day of Feb’y, 1876. 

It is further agreed and covenanted between the parties hereto 
that the gin- -house, storehouse, windmill, stables, & fences shall 
remain as common property in proportion to their respective inter- 
ests; the quarters having been divided between the parties, it is un- 
derstood that each can move his share when so disposed. 

In witness whereof we have hereunto set our hands on the day 
and date first above written in the presence of Otto C. Wassman & 
Frank 8. Garner, competent witnesses residing in this parish. 

WILLIAM C. WHITE. 
JAMES ANDREWS. 
CLARK N. HALL. 


Attest: OTTO C. WASSMAN. 
FRANK 8S. GARNER. 


Iw STATE OF LOUISIANA, \ 
Parish of East Carroll. J 


L hereby certify that the within and foregoing is a correct copy of 
the original act of partition on file and of record in this office in 
Notarial Book “ P,” folios 290 & 291. 


a 
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Given under my hand and oflicial seal on this 25rd day of August, 


1883. = 
GEO. J. HOOK, | 
[SEAL. | D'y Recorder. 


Endorsed : White, Andrews, & Hall to Concord plantation. Act 
partition. Certified copy of act of partition. “B.” Recorder's 
fee, $2.50. Filed Jan’y llth, 1886. J. b. Beattie, d’y clerk. 


Exurpir C. Offered in evidence by complainant. 


(Nore.—This exhibit comprises interrogatories & cross-interroga- 

tories propounded to Jacob A. Sharer and John H. Mendenhall and 

the answers thereto, together with exhibits thereto attached, 

64 all of which are before copied into this record. See pages 
43 to 50, inclusive.) 


Exuipit D. Offered in evidence by complainant. 


Acknowledgment of J. A. Sherer. 


Know all men by these presents that I, Jacob A. Sherer, of Dela- 
ware county, Ohio, do hereby constitute and appoint John H. Men- 
denhall my attorney, for me and in my name, to demand and receive 
of James Andrews or any other person holding or having in his 
possession the following-described promissory note, to wit: “ Signed 
by ‘The Delaware Paper Co.,’ dated June Ist, 1875, due twelve 
months after date, with 8% interest after due, and being for the sum 
of seventeen hundred thirty-three ;°,|; dollars ($1,753.61), payable to 
Jacob A. Sherer or order (or bearer),” and | hereby authorize him to 
take such legal measures to get possession thereof as may become 
necessary. 

(Interlined:) Said note having been endorsed by me to said 
Andrews for collection & for no other purpose, & after. 

Whatever my said attorney shall lawfully do in the premises I do 
hereby confirm the same as if 1 were personally present and did the 
same. 

In witness whereof I have hereunto set my hand and seal this 
vlst day of Jan’y, A. D. 1880. 

JACOB A. SUERER. [sear] 


Signed and sealed and acknowledged in presence of— 
J. J. GLOVER... 
J. KR. SIMPSON. 


G5 THe STate or Onto, | 
Delaware County, f°" 


Before me, John J. Glover, a notary public in and for said county, 
personally appeared the within-namedJacob A. Sherer and acknowl- 
edged the signing and sealing of the within power of attorney to 
be his voluntary act and deed this 51st day of January, A. D. 1880. 

[SEAL. ] JOUN J. GLOVER, 
Notary Public in and for Delaware County, Ohio. 


JOIN 


Il. MENDENHALL 


Vs. CLARK N. ITALL. 


Exuipir E. Offered in evidence by complainant. 
( Letter.) 


(1) ConcorD Prantation, LA., March Sth, 1882. 
Jno. H. Mendenhall, Esq., Delaware, Ohio. 


My Dear Sir: Yoursof Feb’y 27th came to hand last eve; found 
us all well, but the highest water known since “ 756.” 

Nearly all the levees have broke from Helena to Vicksburg on 
both sides except the Bass & Goodrichi’s. 

The Elton levee, three miles above Lake Providence, broke last 
Monday and would — overflowed town, but they all turned out and 
stopped it; but still there is danger yet. 

We have topped the Bass levee for nearly a mile at Blue Ridge & 

Judge Montgomery’s. 
66 With the high water & 40 days rain there is hardly a plan- 
tation that you can plow at all. 

The plowing is fully 3 weeks behind last year. 

Now for business : 

When I came to your city I came in good faith, and upon my re- 
turn met with the misfortune of one party going back on his (page 
2) word to loan me $1,000 dollars; so then I tried to borrow it else- 
where & failed. 

Then Charley & I tried together and talked the matter over, 
and finally agreed to let you have the $1,500 dollars we had and pay 
$1,000 more in the fall, as I wrote Mr. Will. A. Hall, and you ex- 
cepted ; that proposition was made by me in good faith. 

Then, in order to make the $1,000 dollar payment next fall, I had 
to go to work and work the plantation to best advantage. So I 
went — Lawver J. M. Kennedy and rented 300 acres — land of 
estate of Jas. Andrews and ten mules, 2 wagons, and plows, &c., agree- 
ing to pay next fall $1,000 dollars & call the $400 dollars due me 
on salary of last year paid. I turned around and rented 200 acres 
to the negroes at $6.00 and the mules at $25.00, and agreed to gin 
their cotton at $2.50 for every tied bale of cotton regardless of 
weight. 

Now, in order for these hands working the 200 acres (except Lewis 
Gregory), they had to have supplies, I had to stand good for them 
or they could not get them,so I went to Capt. W. B. Keene and 

offered him the business. We talked and fooled. around for 


67 5 days and finally they (8rd page) took the business as 
follows: 


He agreed to supply the hands, holding me as security, & only 
giving them supplies on my written order and allowing me 10% 
on the amounts of their ace’s,and for whatever I needed to run my 
own squad he was to let me have at cost & carriage, with 15% 
added. I made a bargain for $4,000 dollars, which will take to run 
the place at the price of grain & provisions, & the only reason I did 
not remit the $1,500 doliars was on account of the high water. 
Charley was not willing to send it until we saw whether the Bass 
levee would break or not. 


| 
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On the 4th of February Mr. W. B. Keene started for New Orleans 
to make his arrangements for advance to cultivate 2,500 acres land. 
He returned on the 25th Feb’y unable to get advance for only 1,500 
acres. He sent for me the following day after his return, & noti- 
fied me it would be impossible for him to carry my business. 

There I was with 20 head mules & all the hands without 
meat, bread, & grain for the mules. I immediately went to J.Stien 
& Co. for help. He had just returned from the city, € —the high 
water & high prices & (page 4th) rain & bad condition of land and 
affairs in general would not take the business. I went to three 
merchants in Lake Providence, and they were unable to make ar- 
rangements for themselves and what they had already prom- 

ised. 
68 I wrote to these firms in New Orleans; their ans. was they 
were not taking any new business. There I was. Lots of 
work al/ready done, and could go no further. 

I went then to see Charley. As soon ashe saw me he said, Well, 
I suppose you have come after the $1,500 to send to Mr. Menden- 
hall. He says, Here it is. 

I then stated the matter of affairs to him. We talked the matter 
over,and did not see any way to do but quit and give up in dispair. 
Finally we saddled our horses and rode 27 miles to Mr. Stein’s 
store and asked him again for help. He declined unless we could 
give security. ‘That was impossible. So the only show we had was 
to offer him what money we had & make that run us until the water 
went down, & he agreed to take the business upon those terms. (5th 
page.) So we deposited the money we had and am going ahead, 
and I can assure you it has given me a heap more pain than it 
has you; and one more thing I can assure you: Iam going to attend 
strictly to business to business, and am going to get as little as possi- 
ble and work to best advantage, and I know this fall will be able to 
make you a payment that will satisfy you. My aim is to pay you 
the $2,500 this fall without a doubt; with what I have left out of 
the place & what Charley will be able to.raise then we can do it 

like a flash,and to do it now will be a stop to all things. 
69 S. W. Davis, one of our firm neighbors, was unable to make 
arrangements in New Orleans, and everybody supposed he 
was solid. 

[ don’t. ask you to believe one word I write; I will refer you to 
Mr. Benjamin W. B. Keene & Mr. Burney. 

So, under the circumstances, I am not going to be able to pay one 
dollar now, & if it don’t suit you I cannot, for the life of me, help 
it. If you had rather resort to law, all right. If not, wait until 
fall with patience and I am sure everything will be made all O K. 

(6th page.) The river has fallen 6 inches in last four days and 
is still falling, & work is going on all the same & will continue to. 

Everybody predicts a good crop year. 

Has Mrs. M. received my package of photos? I mailed them & 
wrote her a letter some months ago. 


O—15S 
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Hoping you will have compassion upon a poor soul, I will close, 
by subscribing myself, 
Very respectfully, yours, CLARK N. HALL. 


P.S.—I want you to bear in mind that if W. B. Keene had not 


failed to comply with his contract 1 would surely have remitted the 
money. You may believe this or not, nevertheless it is the candid 
truth. 
CLARK N. HALL. » 
70 Filed Jan’y 11th, 1886. | 
J. B. BEATTIE, D’y Clerk. 
(Letter.) 


GLENMARY PLANTATION, LA., March 5th, 1882. 
J. H. Mendenhall, Esq., Delaware, Ohio. 


Dear Sir: I take the liberty to pen you a few lines in regard to 
Concord and the business pertaining thereto. 

Some time ago Clark took the trouble and expense upon himself 
to go up and see you to try and effect a settlement. 

At that time you could just as well as not have had $2,500.00 in 
cash; but it appears you would not take that. Well, since then things 
have changed here, su that it is agoing to be impossible for us to 
do anything until, say, Jan’y Ist, 1883, for the following reasons, viz: z 
— W. b. Keene, a merchant doing business close to Concord, had 
arranged to supply Clark this year, but about two weeks ago failed 
in a manner; anyway his commission merchants in N. O. say they 
(2nd page) they will not advance him supplies for more than enough 
to run his own place; therefore it will necessar-y compell us to take 

cur money to run the place. I presume Clark has written 
71 you about this ere now, and also that he had rented Andrews’ 
portion of the place. 

You can certainly see that it would be of no use to pay you the 
amount agreed to and then have no way or means of running the 
place, for we could make no other payments, as the place would lay 
idle & would therefore bring in no revenue. 

The way everthing is now fixed the place will bring it in rent. I 
am here working for $1,000.00 a year and all my expenses paid, and 
by January Ist, 18-35, we can & will pay you $2,500.00. [have been 
here for two years and have saved nearly all my salary—and for 
(3rd page) what? ‘To try and help C lark pay you for the place. I 
am anxious to settle this mnatter up,and you have been very kind in 
waiting as long as you have, & you have my word and honor that 
you shall be paid this fall the $2,500.00 if the levee does not break 
at or near Concord. 

You can satisfy yourself by writing to Mr. Benjamin Keene or any 
one that knows anything about our affairs here, whether I have 
written how things are here or not. 

And I feel safe in here saying that you will look at this matter 
just as I have, and think we have done just the best — could have 
been done under the existing circumstances. 


TS Rad 
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72 Please let me hear from you on this subject and I shall 
take pleasure in keeping you posted about things here, and 
you can depend on my doing all I can to help pay up (4th page). 
Please remember me kindly to Mrs. M., and with best wishes and 
trusting to hear from you ere long, 


I remain yours resp., CHAS. F. HALL. 
P. O. address, Pitchers Point, La. 


Filed Jan’y 11th, 1886. 
J. B. BEATTIE, 
Dy Clerk. 


Exuipit A. Offered in evidence by defendants. 


Ilornace M. Vance and Josern O. Greaa, Part- ) 
ners Doing Business under the Firm Name 
oft “ Elkhart Wood Pulp Co.,” Plaintiff-, 

. V8. No. 100. Doe. 3, 

Jouxn H. Menpennatt, Norman D. Perry, { p. 222. 

Andrew J. Clark, and Jacob L. Kline, Part- 

ners Doing Business under the Firm Name of 

Delaware Paper Company, Defendants. : 


April 24th, 1876, the said plaintiffs, by their attorneys, Reid 

73 & Powell, filed herein their bill of particulars, which is a note 

dated Feh’y Ist, 1876, due April 4th, 1876, and signed by de- 
fendants, for 2408. 

Amount claimed, $240.00, and interest thereon from April 4th, 
1876. 

Same day summons issued for defendants to appear and answer 
April 28th, 1876, at nine o’clock a. m., and delivered to D. Sharadin, 
constable. 

April 28th, 1878.—Summons returned, indorsed as follows: 


Received this writ April 24th, 1876, and served the same on John 
II. Mendenhall and Andrew J. Clark by leaving copies. 
Constable fees: Services 50; copies, $1.00; mileage, .55.—-$2.05. 


D. SHARADIN, Constable. 


April 28th, 1878.—At the request of the defendants, the plaintiffs 
not appearing, this cause is adjourned to May 12th, 1876, at nine 
o'clock a. m. 

May 12th, 1876.—The defendants came not at the hour named in 
the adjournment nor for one hour thereafter, whereupon I proceeded 
to an examination of the proofs on file, and, being fully satisfied 
therewith, it is on said day considered and adjudged by me that said 
plaintiffs, Horace M. Vance and Joseph O. Gregg, partners doing 
business under the firm name of Elkhart Wood Pulp Company, re- 
cover of said defendants, John H. Mendenhall and Andrew J. Clark, 
partners doing business under the firm name of Delaware Paper 
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Company, on said note said sum of $240, two hundred 
74 and forty dollars, and interest on the same from April 4th, 
1876, and costs taxed as follows : 


Justice, to iss. sum’s, $1.00; filing 2 papers, 10c.; continu- 
ance, 20c.; entering judgment, 40c.; satisfaction, 20c. ; 
I iicainicnidie teiieeisideasldt died eeoanneiunminpenieataiannn iliac $2 65 
Constable fees, to serving summons _-----.-------.----- 2 05 


EE sol cnrhsenniniaadindinsinmaiipmaincemmeminianiaeninies $4 70 
O. C. CARRGILL, J. P. 


THE STATE OF OHIO, = 
Delaware County, Delaware Township, | ~ 


I do hereby certify that the above is a full and true copy from my 
docket of the proceedings had by and before me at my office in said 
township in the above action. 

I do further certify that there has been nothing paid on said judg- 
ment and no appeal or stay was taken. 

August 23rd, A. D. 1878. | 

O. C. CARRGILL, 
Justice of the Peace. 


J. P., to transcript (p’d by T. E. Powell) ................. $1 00 
EL ALAS ea ATE ERR Me Re 2 6D 
EE Eo nae ee Maen Tk mC aa ee 2 05 

$5 70 


DELAWARE, Ono, August 27th, 1878. 


lor value received, we hereby assign, sell, transfer, and set over 
the above judgment, and all our rights, interest, claim, and demand 
therein, to James Andrews, his heirs & assigns. 
ELKHART WOOD PULP COMPANY, 
79 By REID & POWELL, 


Their Attorneys and Agents in Facet. 


UnirepD Srates or AmerIcA, Onto, 
OFFICE OF THE SECRETARY OF STATE. 

I, Milton Barnes, secretary of the State of Ohio, do hereby certify 
that O. C. Carrgill, whose attestation is attached to foregoing instru- 
ment, was at the date of such attestation a justice of the peace 
within and for the county of Delaware ; that he is the proper officer 
to take such attestation, and that his official acts are entitled to full 
faith and credit. 

In testimony whereof I have hereunto subseribed my name and 
affixed the great seal of the State of Ohio, at Columbus, the 3rd day 
of December, A. D. 1878. 

[ SEAL. ] MILTON BARNES, 
Secretary of State. 


<7 
; 
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LAKE Provipence, La., May 9, 1879. 
lor value received, I hereby assign, sell, and transfer and set over 
the above judgment and all my right, interest, claim, and demand 
therein to Clark N. Hall, his heirs and assigns. 


JAMES ANDREWS. 


Endorsed: Elkhardt Wood Pulp Company, plaintiffs, vs. Dela- 
ware Paper Company, defendants. ‘Transcript. Filed Jan’y 
76 lith, 1886. J. L. Beattie, d’y clerk. 


Exuipit “ B.” Offered in evidence by defendant. 


Horace M. Vance and Josern O. Grecaa, Part-) 
ners Doing Business under the Firm Name of 
Elkhart Wood Pulp Company, Plaintiffs. 

US. | No. lll. Doe. 3, 

Joun H. Menpenunatt, Norman D. Perry, { page 244. 
Andrew J. Clark, and Jacob L. Kline, Part- 
ners Doing Business under the Firm Name of 
Delaware Paper Company, Defendants. 


May 8th, 1876.—-The said plaintiffs, by their attorneys, Reid and 
Powell, filed herein their bill of particulars, which is an acceptance 
for $300.00, dated March Ist, 1876, at 60 days. 

Amount claimed, $300.00. 

Same day summons issued for defendants to appear and answer 
May 12th, 1876, at ten o’clock a. m., and delivered to J. G. Oldham, 
constable. 

May 10th, 1876.—Summons returned, indorsed as follows: 


Received this writ May Sth, 1876, and served the same on the 
same day of May, 1876, by giving a certified copy of this to defendant 
Mendenhall: May Yth left acopy at the residence of defendant 
77 Clark, other defendants not being found in my jurisdiction. 
Constable fee : Services, 50 ; copies, $1.00; mileage, 20e._$1 70. 

J. G. OLDHAM, Constable. 


May 12th, 1876.—The defendants came not at the hour named in 
the summons nor for one hour thereafter, whereupon I proceeded 
to an examination of the proofs on file; and, being fully satisfied 
therewith, it is,on said day, considered and adjudged by me that said 
plaintiffs, Horace M. Vance and Joseph O. Gregg, partners doing 
business under the firm name of “Elkhart Wood Pulp Company,” 
recover of said defendants, John HH. Mendenhall and Andrew J. 
Clark, partners doing business under the firm name of Delaware 
Paper Company, on said bill of exchange said sum of three hundred 
dollars, $300.00, and costs taxed herein as follows: 


Justice, to iss. summons, $1.00; filing 2 papers, 10¢.; enter- 


ing Judgment, 40¢.; satisfaction, 20c.; record, 75e. -..---- $2 45 
Constable, to serving summons... .... .... -.............-- 1 70 


O. C. CARRGILL, J. P. 
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Tue STATE OF OHIO, 2 
Delaware County, Delaware Township, § 


I do hereby certify that the above is a full and true copy from my 
docket of the proceedings had by and before me at my office, 
78 in said township, in the above action. . 
I do further certify that there has been nothing paid on 
said judgment and no appeal or stay was taken. 
O. C. CARRGILL, 
Justice of the Peace. 


August 25rd, A. D. 1878. 


Justice, to transcript (paid by T. E. Powell)_-.----.------- $1 00 
CIE TEE. 2000 tite tmnt equenmenanaiio 2 45 
I BR nticncnnccn cnn cnemmnnmmenemetmins 1 70 

$5 15 


DELAWARE, Onto, August 27th, 1878. 


For value received, we hereby assign, set over, and transfer all our 
right, interest, claim, and demand in and to the above judgment to 
James Andrews, his heirs and assigns. 

ELKHART WOOD PULP COMPANY, 
By REID & POWELL, 
Their Attorneys and Agents in Fact. 


UniItTeED StTates oF AMERICA, OHIO, 
OFFICE OF THE SECRETARY OF STATE. 


I, Milton Barnes, secretary of state of the State of Ohio, duly 
hereby certify that O. C. Carrgill, whose attestation is attached to 
the foregoing instrument, was at the date of such attestation a jus- 
tice of the peace within and for the county of Delaware; that he is 

the proper officer to take such attestation, and that his offi- 
79 cial acts are entitled to full faith and credit. 

In testimony whereof I have hereunto subscribed my name 
and affixed the great seal of the State of Ohio, at Columbus, the 3rd 
day of December, A. D. 1878. 

[SEAL. ] MILTON BARNES, 
Secretary of State. 


LAKE ProvipENce, La., May 9th, 1879. 


For value received, I hereby assign, set over, and transfer all my 
right, interest, claim, and demand in and to the above judgment to 
Clark N. Hall, his heirs and assigns. 


JAS. ANDREWS. 


Endorsed: Elkhart Wood Pulp Company, plaintiffs, vs. Delaware 
Paper Company, defendants. Transcript. Viled Jan’y 11th, 1886. 
J. B. Beattie, d’y cl’k. 
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80 Exuipit “©.” Offered in evidence by defendants. 
Note. 
Doll’s, 1,735.61. DeLAWwAReE, O., June 1st, 1875. 

-—- Twelve months after date we promise to pay totheorder "Z 
= of Jacob A. Sharer seventeen hundred & thirty-three ,Q = 
= dollars at 8% interest per annum after maturity, value re- a 
ceived. | — 
. DELAWARE PAPER COMPANY, sat 


J. L. KLEIN, See. 
No. —. Due } June, 1876. 


Endorsed: Pay James Andrews without recourse on me. Jacob 
A. Sherer. 

Endorsed: Jas. Andrews. Filed Jan’y 11th, 1886. J. B. Beattie, 
d’y cl’k. 


Extract from the Minutes. 


WEDNESDAY, April 14th, 1886. 


Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge, presiding. 


J. H. MenpeENuALL 
vs. No. 45. In Equity. 
Crark N. HAL. 


Judgment for Complainant on Deeree. 
Decree. 


J. 1. MenpDENHALL ) 
Vs. 


Crark N. Har ef al. J 


This cause coming on for hearing and the court considering 
81 the law and the evidence and the argument of counsel here- 
in— 

It is ordered, adjudged, and decreed— 

That J. H. Mendenhall have and recover of the defendant, Clark 
N. Hall, the sum of five thousand one hundred and twenty-three 
($5,123.00) dollars, with 8% per annum interest thereon from the 
24th day of December, 1875, until paid, and the costs hereof, the 
above amount to be subject to a credit of thirteen hundred and 
forty, ($1,340.52 dollars to date 1st Jan’y, 1879, and subject 
to a further cred’ of five hundred and forty-four >; —, with 
8% interest per ’ sn. from April 4th, 1876, to date, and take effect 
from 9th May, ¢ 579. 

It is further ordered, adjudged, and decreed that complainants’ 
demand for recognition of the mortgage and vendor's previlige 
claimed in his bill of complaint be rejected as in case of non-suit 
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without prejudice to his right to assert the same in a subsequent 
action, which is expressly reserved by this decree in his favor. 
Done and signed in open court this 14th day of April, 1886. 
(Signed ) ALECK BOARMAN, Judge. 


Endorsed: Recorded in Judgment B. “A,” folio 33. Filed April 
14th, 1886. J. L. Beattie, d’y clerk. 


§2 Extract from the Minutes. 


Fripay, April 50th, 1886. 
Court met pursuant to adjournment. Present: Ilis honor Aleck 
soarman, district judge, presiding. 


J. H. MENDENHALL ) 
vs. >No. 45. In Equity. 
CLARK N. HALL. 


On motion of solicitors for complainants, it is ordered that an ap- 
peal be allowed in this cause, the same made returnable into United 
States Supreme Court on or before the 2nd Monday of October, A. D. 
1886, conditioned upon complainant entering into bond in the sum 
of three hundred ($300.00) dollars, conditioned according to law. 


Bond of Appeal. Filed September 9th, 1886. 


United States Circuit Court, 5th Cireuit and Western District of 
Louisiana. 


J. H. MeENDENHALL 
vs. No. 45. In Equity. 
C. N. & Cras. F. HAL. 


Know all men by these presents that we, J. If. Mendenhall, as 
principal, and J. I’. Box, as surety, are held and firmly bound unto 
the defendants herein, their heirs and assigns, in the sum of three 
hundred dollars; for the payment whereof, well and truly to be 
made, we bind ourselves, our heirs and assigns, by these presents in 

solido. 
83 The conditions of this bond are such that whereas in the 
above-styled suit a final judgment and decree was rendered 
by the hon. court in the above-styled suit against the above-bounden 
J. H. Mendenhall, from which he applied for and obtained at the 
same terin of court at which said decree was rendered an appeal to 
the Supreme Court of the United States: Now, therefore, if said J. 
H. Mendenhall shall prosecute his said appeal with effect and he 
pays all costs, then this bond to be null and void; otherwise to re- 
main in full force and virtue. 
J. H. MENDENHALL, 
Per J. S. BOATNER, Alt’y. 
J. PF. BOX. 


Sept. 27th, 1886. 


Approved. 
ALECK BOARMAN, Judge. 
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(Endorsed :) Filed Sept. 9th, 1886. J. B. Beattie, d’y clerk. 


S4. ‘Tue Unirep States oF AMERICA: 
Circuit Court of the United States, Western District of Louisiana. 


The President of the United States to Clark N. Hall, Esq., of East 
Carroll parish, State of Louisiana, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to an order 
of appeal filed in the clerk’s office of the cireuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
John H. Mendenhali, of Delaware, Delaware Co., Ohio, is complain- 
ant and Clark N. Hall, of East Carroll parish, La., is defendant, to 
show cause, if any there be, wiry the judgment rendered against the 
said John H. Mendenhall, as in said order of appeal mentioned, 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 7th day of September, in 
the%year of our Lord one thousand eight hundred and eighty-six. 

ALECK BOARMAN, Judge. 


Marshal’s Return. 


85 { Endorsed :] United States circuit court, western district of 
Louisiana. No. 45. John H. Mendenhall vs. Clark N. Hall. 
Citation. 


On this the 5th day of October, A. D. 1886, personally aps 
peared A. C. Gibson, U. S. marshal for the western district of 
Louisiana, before me, the subscriber, J. B. Beattie, deputy clerk of the 
United States circuit court, 5th circuit and western district of Louis- 
iana, and makes oath that he delivered a true copy of the within 
citation to Judge John T. Ludeling, of the law firm of Ludeling & Still- 
man, att’ys of record in the case of John H. Mendenhall vs. Clark N. 
Hall, No.-45 on the docket of the U. S. cireuit court, 5th cireuit, 
western district of Louisiana, by handing the same to him in person, 
in the city of Monroe, La., on this the 5th day of October, A. D. 1886, 
and that at the time of such service he was the United States marshal 
for the western district of Louisiana. 

A. C. GIBSON, 
U. S. Marshal. 


Sworn to and subscribed before me this, the Sth day of October, 


A. D. 1886. 
[Seal U.S. Circuit Court for the Western Dist. of La. ] 


J. B. BEATTIE, D’y Cl’E. 
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S6 In Supreme Court of the United States. 


J. H. MENDENH ALL 
vs. No. 45. 
CraRK N. Hatt et al. 


Appeal from the circuit court of the 5th circuit, western district of 
Louisiana. 


The plantiff and appellant respectfully moves this hon’l. court to 
reverse the judgments rendered in this cause by the circuit court for 
the following reasons: 

Ist. The ruling of the said circuit court in sustaining the demurrer 
& plea of multifariousness plead by Charles F. Hall, one of the de- 
fendants, was error in this, that said Charles I’. Hall was a neces- 
sary party to the bill to foreclose a mortgage upon property of which 
he pretended to be owner & was in possession. 

2ond. The court erred in refusing to recognize complainant’s 
mortgage as against Clark N. Hall. 

Wherefore complainant and appellant prays that the judgment 
herein be reversed and case remanded to be proceeded with accord- 
ing to law. 

C.J. & J. 8. BOATNER, 
Solicitors for Complainants and Appellants. 


[Endorsed :] J. H. Mendenhall vs. Clark N. Hall e al. Assign- 
ment of error & motion to reverse. 


87 UNITED STATES OF AMERICA: 
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Brief for Appellant. 


> 
Case STaTEb. 


John H. Mendenhall, the appellant, a citizen of Ohio, and 
residing in the town of Delaware, Ohio, December 24, 1875, 
sold and conveyed to the appellee, Clark N. Hall, his, the 
appellant’s, undivided one-fourth interest in the Concord 
Plantation, in Carroll Parish, Louisiana, for $5,123. The 
appellee, Clark N. Hall, to provide for the payment of the 
purchase money, gave toappellant his three promissory notes 
to the appellant’s order, two of them for $2,000, each pay- 
able on the Ist days of January, 1877 and 1878, the third 
for $1,123, payable January 1, 1879, each bearing eight per 
cent. interest per annum until paid, interest payable annually, 
and secured their payment by a mortgage and special hypoth- 
ecation to the appellant of the land sold the appellee, which 
mortgage and hypothecation, in which the appellee binds 
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the actings and doings of Clark N. Hall and his brother, 
Charles F. Hall, acting for him in the transaction were a 
fraud and deception practised by them on the appellant; that 
the tax, sale is, under the Louisiana laws, null and void, and 
that Charles F. Hall, cannot claim any benefit from the tax 
sale as he had become bound to the appellant for part of 
the purchase money. 


After the special prayer above mentioned there is the 


prayer for general relief, and the bill expressly waives an- 
swer under oath by the defendants. 

The defendant, Charles F. Hall (pp. 5 and 6), filed a 
demurrer for multifariousness and a plea setting up as a 
defence the tax deed to him from the sheriff (for copy of 
which see pp. 9,10 and 11 of the record); that it was 
prime fucee valid under the Louisiana laws, and could not be 
set aside without a previous tender to the purchaser of the 
price paid ana ten per cent. per annum thereon being made. 
Neither demurrer nor plea of Charles F. Hall was sworn to, 
(as required by rule No. 31 in courts of equity), but being 
set for a hearing were allowed (pp. 11 and 12 of record), 
and on May 12, ISS5, the bill, in so far as it related to or 
affected the defendant, Charles F. Hall, was dismissed with- 
out prejudice, &e. 

From this decree rendered May 12, 1885, there was no 
appeal taken, though in the assignment of errors (p. 42) 
and motion in this Court for reversal, this Court is asked to 
reverse it. But there is no citation to the defendant Charles 
F. Hall. 

The appellee (Record, p. 6) filed a plea to the jurisdiction, 
which was not sworn to as required by Rule 31. 

[It nowhere appears from the record that this plea was 
ever passed on by the court. But on page 12 of the record 
it appears that a demurrer filed by the defendant, Clark N. 
Hall, was overruled ; as there is in the record no demurrer 


of the defendant, Clark N. Hall, this must be a clerical 
error and must refer to the plea of Clark N. Hall. 
The answer of the appellee, which is not sworn to, the 


oath being waived, does not deny the sale and conveyance 
of the undivided one-fourth, the consideration therefor, the 
notes given, the mortgage, the partition between appellee, 
James Andrews, and the other co-owner, that appellant is the 
owner and holder of the notes, but claims that a payment 
made by appellee thereon of $1,340.52 should have been 
applied on the note first due; that the whole $5,123 with 
interest from January 1, 1879, is due except in so far as ap- 
pellee claims that the payment of the 31,540.52 by appellee 
should have been applied on the note first due instead of to 
the interest on all three notes—does not deny the delay and 
indulgence granted appellee by appellant, or that early in 
1882 appellee specifically promised appellant soon to make 
a part payment on the notes, and that instead of making 
that payment as agreed on, the appellee and his brother, 
Charles F. Hall, March 5, 1882, wrote letters to the appel- 
lant stating that it was impossible to make it, but that if 
appellant would extend the time for that payment till the 
fall of 1882 a payment of 82,500 on the debt would be 
made. The answer does not specially deny the specific 
charges in the bill, that those letters of the appellee, Clark 
N. Hall, and his brother, Charles F. Hall, each dated March 
5, 1882; were fraudulent devices on their part to gain time 
wid further indulgence on the debt. The pact de non a/ien- 
ando is not denied, nor the charge that appellee fraudu- 
lently failed to pay the taxes for 1877 and L878, nor that 
appellee told appellant that he, the appellee, had paid all 
the taxes due on the land, whilst both appellee and Charles 
F. Hall well knew those taxes were not paid and that the 
land would be sold for their non-payment, and that the 
sheriff did sell the land for those very taxes. The specitie 
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charge that the appellee and his brother, Charles F. Hall, 
intending to defeat and destroy appellant’s rights in the 
matter and release the mortgage, agreed that Charles F. 
Hall should, at the tax sale, bid in the land and take a tax- 
deed to it in his, Charles F. Hall’s, name, is not specifically, 
but only generally, denied in a general traverse of “ all and 
all manner of unlawful combination and confederacy where- 
with he is by the said bill charged.” Nor is the specific 
charge of the bill that, though Charles F. Hall pretends to 
have bought the place and claims to be the owner, that the 


appellee still lives on it and cultvates it as before, z. e., be-. 


fore the tax sale, appellee merely states that he is no longer 
the owner of the land, nor has he its possession, and that 
the land had been sold for taxes. The answer further al- 
leges that appellee is the lawful owner and bona fide pos- 
sessor of two judgments rendered by a justice of the peace 
of Delaware county, Ohio, in favor of the Eikhart Wood 
Pulp Company v. Appellant, Andrew J. Clark and others, as 
partners under the firm name of Delaware Paper Company, 
one for $300 and $4.15 costs, the other for $240 and 84.70 
costs (for copies of which see Record, pp. 35, 36, 37, and 
38), both of which judgments were assigned by the plain- 
‘tiffs before the justice to James Andrews, one of the ap- 
pellee’s co-owners in the plantation, and by James Andrews 
assigned May 9, 1879, to the appellee ; also, further, that the 
appellee is the legal holder and owner of a note for $1,- 
733.61 of the Delaware Paper Company, signed by its see- 
retary, J. L. Klein, due June 4, 1876, payable to Jacob A. 
Sharer’s order, endorsed by Sharer to the same James An- 
drews “ without recourse,” and by James Andrews endorsed 
in blank, which note appellee took from Andrews “in due 
course of trade.” Answer avers appellant is bound for the 
payment of the judgments and note, and that appellant ac- 
knowledged them to be due and correct in 1882. 
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The appellant replies generally, and denies specially that 
he is at all bound for the payment of the obligations set up 
and declared on in appellee’s answer, denies that appellee 
owns the judgments and note, and avers that appellee is 
estopped from claiming or pleading the extinction of the 
debt due appellant, as March 5, 1882, appellee wrote him a 
letter (for copy of which see Record, pp. 32, 33 and 34) rec- 
ognizing and acknowledging his debt to appellant, and 
begged for indulgence, which appellant granted him. 

A “supplementary and amended replication ” is filed by 
appellant alleging that the note, which appellee sets up in 
his answer and alleges that the appellant is bound to pay, 
was executed and obtained by fraud and without considera- 
tion, never negotiated until after its maturity ; that it was 
not a just debt against the Delaware Paper Company, which 
is insolvent, and that it never has been presented to the 
syndic or assignee of the company for payment, that appel- 
lee paid no consideration for it, and that he has no right to 
compensate or set-off the debt due appellant with that note. 
And appellant further replied that the credits on the notes 
were placed on them at the instance, in the presence, and at 
the request, of the appellee. 

There is no rejoinder or traverse to the replication or 
“ supplementary ” replication. 

The depositions of Jacob A. Sharer, the payee of the 
note for $1,733.61 of the Delaware Paper Company which 
James Andrews endorsed to appellee, and of the appellant 
were taken (pp. 16, 17, 18, 19, 20, 21, 22, of Record), the 
ause was set for hearing, and heard on (p. 26) January 11, 
1886. .On April 14, 1886, the court below decreed (see pp. 
39 and 40 of the Record) that appellant have and recover of 
the appellee $5,123, with eight per cent. per annum interest 
thereon from the 24th day of December, 1875, until paid, 
and the costs of the suit, that amount to be subject to a 
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credit of $1,340.52 to date, Ist January, 1879, and subject 
to a further credit of 3544.15, with eight per cent. interest 
per annum from April 4, 1876, to date, and take effect from 
May 9, 1879; and further decreed that appellant’s demand 
for recognition of the mortgage and vendor’s privilege be 
rejected as in case of a non-suit, without prejudice to his 
right to assert the same in a subsequent action, which is ex- 
pressly reserved by this decree in his favor. From this de- 
cree the plaintiff below, John HH. Mendenhall, appeals, 
assigns as error that the court below erred in refusing to 
recognize appellant’s mortgage as against the appellee, 
Clark N. Hall, and prays that the decree of the court below 
be reversed (see Record, p. 42). 

The facts as they appear from the record are that 
Mendenhall, on December 24, 1875, sold Clark N. Hall his 
land, and took a mortage thereon to secure the payment of 
the notes given for the purchase money, which mortgage 
contained the pact de non alienando. The notes, two for 
$2,000 each, and one for $1,123, each besring eight per 
cent. annual interest, fell due on the Ist day of January, 
1877, 1878, and 1879, respectively. 

Though the appellee, Clark N. Hall, had in the pact 
de non ulienando in the mortgage bound himself not in any- 
wise to encumber the property to the prejudice of the 
mortgage, he permitted the taxes for 1877 and 1878 to 
remain unpaid, and after they were due never told the ap- 
pellant, Mendenhall, as he was in duty bound to do, that 
they were unpaid and an encumbrance to the mortgage, 
but concealed that encumbrance from the mortgagee and 
vendor. 

Both the appellee and his brother, Charles F. Hall, who 
lived in the neighborhood, must have known of the non- 
payment of those taxes and that the lands would be sold on 
account of such failure to pay them. 
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Up to November 18, 1878, Clark N. Hall had made no 
payment on the notes, no part of the principal or interest. 
On that day he paid Mendenhall, the appellant, $1,340.52, 
the exact amount of the interest due on the three notes up 
to January 1, 1879, and requested and instructed Menden- 
hall to apply that payment to the interest on the notes to 
that date, which. Mendenhall did in Clark N. Hall’s pres- 
ence. (See page 22 of Record, Mendenhall’s answer to 
interrogatories 2, 3, 4, and 5; and credits of ‘the notes, pp. 
24 and 25 of the Record.) 

On May 9, 1879, the appellee gets from his co-owner in 
“the gin-house, store-house, windmill, &e.,’ on the Concord 
plantation, Jarres Andrews (see partition deed, p. 30 of 
Record), assignments of the two judgments alleged to have 
been rendered against the Delaware Paper Company, an in- 
solvent firm of which Mendenhall had been a member, by an 
Ohio justice of the peace (see pp. 25, 36, 37, 38). And it is 
fairly presumable that as the note for $1,753.61 of the same 
company, Which the appellee says in his answer he was “ the 
lawful owner and bona fide possessor of,” as well as of these 
judgments (see answer, pp. 12 and 13), was obtained from 
James Andrews, the assignor to the appellee of these judg- 
ments, at the same time the judgments were assigned, and 
were a part of the same “trade” with Andrews the ap- 
pellee mentions in his answer (p. 13). All three of which 
compensations ” or set-offs are new matter in appellee's an- 
swer and are specifically denied in appellant’s replication 
and amended replication (pp. 14 and 15). 

About the first of the year, the appellant alleges, Men- 
denhall still indulging Clark N. Hall, the latter went to Men- 
denhall’s home in Ohio, and there and then promised Men- 
denhall that he, Clark N. Hall, would on his return to Louisi- 
aua make Mendenhall a payment of 31,500 on the notes 
(see p. 2, the 8th paragraph of bill), and this statement of 
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the appellant is corroborated somewhat by the letter of ap- | 
pellee to his brother, Charles F. Hall, dated March 5, 1852 
(pp. 32, 34). 5 
No such payment was made as promised, and on March 5, ! 
1882, the appellee writes a letter from the plantation to the ¥ 
appellant (p. 32 of the Record), making various excuses for i 
not making the promised payment of $1,500, promising 
Mendenhall to pay him $2,500 on the debt in the fall of 
1882, and assuring him that he, Clark N. Hall, could and 
would keep that promise and make that payment “ without 
a doubt,”.and saying, “So, under the circumstances, I am 
not going to be able to pay one dollar now, and if it don’t 
suit you, I cannot for the life of me help it. If you had 
rather resort to the law, all right. If not, wait until the fall 
with patience and I am sure everything will be made 0. A.” 
(p. 33). And concludes by a sort of prayer to his indulgent 
creditor for general relief as follows : 


“ Hoping you will have compassion on a poor soul,” &e. 
On the same day, March 5, 1582 (pp. 34 and 25), the 
appellee’s brother, Charles F. Hall, in appellee’s behalf, 
pleading for time, writes a letter to Mendenhall from a 


neighboring plantation, to quote his words, “in regard to : 
Concord and the business pertaining thereto,” saying that 


some time ago Clark N. Hall had been to see appellant to 
effect a settlement of the business, and that at that time ' 
Mendenhall could have gotten $2,500, but that he would } 
not take it, and saying in effect that now things have so 
changed that no payment on the notes could be made before | 
January 1, 1853. 
In this letter Charles F. Hall says, * I presume Clark if 
has written to you about this ere now,” &c. He promises 
that Mendenhall shall have by January 1, 1883, a payment 
of $2,500 on the notes. He writes, to quote his words, that 
he, Charles F. Hall, will “try and help Clark pay you for 
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the place. Iam anxious to settle this matter up, and you 
have been very kind in waiting as long as you have, and 
you have my word and honor that you shall be paid this 
fall the 82,500 if the levee does not break at or near Con- 
cord.” Whether the levee broke or not does not appear. 
Charles F. Hall coneludes this letter by telling Mendenhall, 
“T shall take pleasure in keeping you posted about things 
here,” &¢. But he fails to post him as to the taxes for 
1877 and 1878 being unpaid. 

No payment was made as promised by the appellee or his 
brother for him in the fall of 1882, but on the 4th day of 
November, 1882, the land mortgaged was advertised by the 
sheriff, the ex-officio tax collector of Carroll Parish, for the 
delinquent taxes of 1877 and 1878, which the appellee and 
his brother knew when they wrote those letters of March 
3, 1885, were overdue, and for the non-payment of which 
they knew the land would be sold in January, 1883. And 
on January 17, 1883, the sheriff sold for the delinquent taxes 
of 1877 and 1878 the property of Clark N. Hall, the 
appellee, on which there was a mortgage to secure the pur- 
chase money, with a pact de non alienando, and Charles F. 
Hall bid in the property and took a tax deed therefor 
from the sheriff. The consideration of the sheriff's deed to 
Charles F. Hall is $211.47, the taxes due and interest 
thereon being $169.24, the balance cost of sale. The 
purchase money due under the mortgage at date of sale was 
$5,123, with interest thereon to January 1, 1879. 


Error AssiGNEb. 
The Court erred in refusing to recognize and enforce the 


appellant’s mortgage in full and as paramount to and hav- 
ing precedence over any claim that could be asserted under 
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the deed of the sheriff of January 17, 1883, in which 
Charles F. Hall is named as the grantee or vendee. 


@ 
ARGUMENT. 


First. Tie facts show that Charles F. Hall, in the efforts 
of his brother, the appellee, Clark N. Hail, to save the 
plantation from being sold in 1882 under appellant’s 
mortgage and the appellee’s right to it forfeited, acted for 
and in behalf of Clark N. Hall, and was Clark N. Hall’s 
agent, and that he so dealt with appellant. 

Second. That so acting for and in behalf of Clark N. 
Hall, Charles F. Hall and the appellee made to Mendenhall, 
the appellant, statements and promises prior to the tax sale 
with a view to induce the appellant not to foreclose his 
mortgage before the fall of 1882, or before the beginning 
of the year 1883, and that the appellant, relying on these 
statements and promises deliberately made to him, Menden- 
hall, and induced thereby, did, to his detriment, delay and 
defer taking proceedings to enforce and_ foreclose his 
mortgage till after January 1, 1883, 

Third. That in making those statements and promises, 
Clark N. Hall and Charles F. Hall, the latter acting for 
and in behalf of his brother, the appellee, were guilty of 
and practised gross deception on the appellant, designedly 
for the destruction of appellant’s rights. 

Fourth. A mortgage creditor may proceed directly 
against the property subject to his mortgage, even though 
the property may have been sold for taxes and the tax title 
be in the name of a third person, when it appears from the 
evidence that such title is a frandulent simulation and 
that the original mortgage debtor, who had colluded with 
the purchaser at the tax sale, is still the real owner of the 


property. 


Fifth. The evidence and attendant circumstances show 
that the actings and doings of the appellee and his brother, 
Charles F. Hall, who acted for and in behalf of the ap- 
pellee in the matter, were fraudulent devices to deceive and 
cheat the appellant, and that they colluded to defraud him 
out of his money, and that the title under the tax deed to 
Charles F. Hall, the appellee’s agent, is, as the bill alleges, 
a simulation and an attempted wrong which a court of 
equity will interpose to prevent. 

Sixth. The judgments of the justice of the peace in Ohio 
against a firm of which the appellant was a member, and 
which appellee claims to be the legal and dona fide owner 
of, are not proper set-offs to the appellant’s claim under the 
notes and mortgage. 

On the first Point.—After the appellee had on November 
18, 1878, paid appellant the exact amount of interest due 
for the three years on the three notes and had it credited on 
them in his presence and at his request (pp. 22, 24, and 25, 
answers to 2d, 3d, 4th, and Sth interrogatories in Menden- 
hall’s deposition), but which payment, in his answer (p. 13), 
appellee alleges should properly have been credited to the 
first note; after he had on May 9, 1879, through his ¢o- 
owner James Anderson, gotten hold of those Ohio magis- 
trate’s judgments for $544.15, and that fraudulent note for 
$1,733.61 (pp. 35, 36, 37, 38, and 39; letter of Andrews, 
p. 24; and Sharer’s answers to 11th, 15th, and 28th inter- 
rogatories, p. 21), which he supposed he could set-off 
against the debt he owed the appellant, he still found he 
could not, even if these amounts were deducted from the 
mortgage debt due Mendenhall, pay the difference to his 
creditor. 

His liberal creditor, thongh no interest had been paid for 
three years, in 1882 had taken no measures to foreclose. 
Then it was, on March 5, 1882 (pp. 32, 33, and 34), that 
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the appellee wrote from Concord plantation, to the appel- 
lant, setting forth, in detail, his difficulties in getting money 
aud means to cultivate the plantation, making excuses for not 
sending appellant the money he had promised at the beginning 
of the year 1882, and assuring that it was then impossible 
to pay appellant a single dollar, but that if appellant would 
wait till the fall of 1882 he would pay him $2,500. All 
through his letter appellee refers to his brother, Charles F, 
Hall, as being consulted by, assisting, and acting for him. 
The two brothers were as one in trying to save the planta. 
tion for the appellee. But appellee writes, “ Charley was 
not willing to send it” (7. 2, the $1,500 whieh Charles F. 
Hall agreed, so appellee wrote, to loan him) “ until we saw 
whether the Bass levee would break or not.” Thereupon 
the same day, March 5, 1882, Charles F. Hall writes from 
a neighboring plantation, beyond question with his brother’s 
cognizance, aud at his instance, to Mendenhall “in regard 
to Concord and the business pertaining thereto,” and in his 
brother Clark’s behalf to save the plantation from being 
sold under the mortgage. He corroborates the statements 
made by his brother Clark in his letter of the same date, 
makes almost identically the same excuses that Clark in his 
letter made, almost identically the same promise of a pay- 
ment of 82,500, except that instead of “ in the fall,” Charles 
says in one place, “ by January 1, 1883,” and afterwards in 
another place, “ this fall.” 

[t is impossible that this letter of Charles F. Hall to Men- 
denhall could have been written otherwise than at the re- 
quest of his brother, Clark N. Hall, with the object and 
view of saving the plantation from sale under the mortgage, 
and, sticking to the appellee “ like a brither,” he evidently 
was determined to do anything to get Clark rid of that 
mortgage, and was Clark’s most zealous and active adviser 
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and agent “in the business pertaining to” the Concord 
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plantation, on which he wrote the appellant in his brother’s 
behalf. It is apparent that Charles F. Hall was thus, in the 
spring of 1882, acting in trying to save the plantation for 
his brother, Clark N. Hall. 

The next act in which Charles F. Hall figures is the tax- 
sale of the property. Clark N. Hall and Charles F. Hall 
must have known that the taxes were due and the property 
would be sold for taxes. 

Finding it impossible to pay the mortgage debt, and the 
property being advertised November 4, 1882 (p. 9), as they 
knew it would have to be for the unpaid delinquent taxes, 
Charles F. Hall again comes to the front and bids it in, taking 
the title in his own name. We submit that on the record, the 
evidence, and the circumstances attending the whole busi- 
ness, it is apparent that in so doing Charles F. Ilall acted 
for and in behalf of his brother, Clark N. Hall, the appel- 
lee, as he had acted in March, 1882, in securing from the 
appellant the extension till 1883. 

His act under the sheriff's sale was, we submit, clearly a 
part and parcel of his endeavor, under Clark I[all’s instrue- 
tions throughout, to save the place from being sold under 
the mortgage. 

That Charles F. Hall bought the place in at the tax-sale 
for his brother, the appellee, as his agent and with the ap- 
pellee’s connivance and collusion, we submit, is apparent 
from the evidence and attendant circumstances. 

The vendee and mortgagor, the appellee, Clark N. Hall, 
certainly could not acquire a title adverse to his vendor, the 
mortgagee Mendenhall, by a purchase of the land at a tax- 
sale; nor could Charles F. Hall, acting for and in behalf of 
the vendee and mortgagor, become a purchaser for him at 
such sale. 

On the second Point.—-In the mortgage, with the pact de 
non alienando, signed by the appellee (pp. 28 and 29), the 
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appellee expressly promises and obligates himself that he 
will not “in any wise encumber said property to the preju- 
dice of this act of mortgage.” The appellant had a right 
to rely on these statements, promises, and stipulations of 
the mortgagor, to believe the statements to be true, and to 
rely on his promises and covenants. He did so rely on them 
the record shows, and indulged him, and the appellee, in- 
stead of concealing from Mendenhall the fact that the taxes 
were delinquent, should have informed him. 

The appellee’s statements were untrue, and he violated the 
pact de non aliencade by permitting the taxes on the prop- 
erty for LS77 and 1IS78 to go unpaid and to become an en- 
cumbrance on the property to the prejudice of the mortgage. 

The brother, Charles F. Hall, was just abont as truthful 
as Clark Hall—Arcedes ambo / In the letter of March 5, 
L882, written to secure for Clark an extension, and in which 
he makes promises for his brother, the appellee, as to pay- 
ments, &e., and pledges his word and honor that he will see 
them carried out, Charles F. Hall tells Mendenhall (p. 35) 
that he “shall take pleasure in keeping ” him “ pasted about 
things here,” /. ¢., affairs at Concord, about which he is writ- 
ing for and in behalf of Clark N. Hall. 

Instead of keeping Mendenhali posted as he promised, he 
failed, when on Nov. 4, 1882, the land was advertised for 
delinquent taxes, to notify the unsuspecting, confiding, and 
generous creditor, who was relying on his statements and 
promises, and indulging his brother at his, Charles’, request, 
that his rights were in danger. Instead of posting Mendeén- 
hall, living off in a distant State, in regard to it, he concealed 
it from him, and on January 17, 1883, pretended to buy the 
property at the tax sale and took the tax'title in his own 
name. By these statements the appellant was induced to 
extend the time fur the payment by the appellee and to defer 


the foreclosure, to his, the appellant’s, detriment. Surely a 


l = EE ws Stew es @ - OI ei oe . — —_ —_— — 
, 


_ 


oe 
l SS ss QD -OINT an cecmie e -%- <dllatain dena ns 
, 


as 


17 


court of equity will not permit such a transaction as this, 
but “ will enforce strict truth in the dealings of one man 
with another, so that if one makes a deliberate promise to 
another with a view to induce that other to do a particular 
thing or act, which, relying on such promise, he accordingly 
does, the promissor shall be compelled to make good his 
word.” (M. R. in Loxley +. Heath, 27 Beavan, 532.) 


“ Where persons who have a duty to perform represent 
to those interested in the performance of that duty that it 
has been performed, they make themselves responsible for 
all the consequences of non- performance.” (Blair v. Brom- 
ley, 5 Hare, 542; 2 Ph., 354.) 


Here it was the appellee’s bounden duty not to suffer an 
encumbrance to the prejudice of the mortgage. He obli- 
gated himself to pay the taxes; and if they were unpaid, 
he should in equity and good conscience have notified the 
vendor and mortgagee, Mendenhall, of the fact, for under the 
terms of the sale Mendenhall relied on and was entitled to 
rely on the vendee to do so. But Clark N. Hall failed to 
notify his vendor, who lived in a distant State, and who, he 
knew, trusted to his promises and statements. Charles F. 
Hall, when he writes in behalf of his brother, on Mareh 5, 
1882, asking Mendenhall to extend the time and defer the 
foreclosure, promises to keep Mendenhall posted about mat- 
ters at the plantation. Relying on these promises, Menden- 
hall granted the extension asked and deferred the foreclosure. 
Here there was the concealment of a material fact from the 
mortgagee—the delinquent taxes—which fact both the 
writers of those letters of March 5, 1882, must have known, 
but kept from Mendenhall by them when they were begging 
for the extension, which Mendenhall gave them, and hat 
concealment in itself was a fraud. Qaw 
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Those letters of the appellee and Charles F. Hall of March 
5, 1882, in which the former writes Mendenhall that if he 
will wait till fall the appellee is “sure everything will be 
made O. K.” (p. 33), and Charles Hall assures the appellant 
(p. 35) that he will keep him “ posted about things here,” 
2. é., at the plantation, lulled Mendenhall into security and 
induced him to abstain from making inquiry and seeking in- 
formation. In a similar case, almost identical with the pres- 
ent, Austin v. Citizens’ Bank (30 La. An., p. 691), the 
Supreme Court of Louisiana say: “ The debt,” 7. ¢., the 
taxes, “being exigeant and of so high a rank, she should 
have acquainted her creditor and mortgagee with its im- 
minence instead of observing the suspicious reticence that 
characterized her conduct.” | 

Where a party has induced another to act on the faith of 
several representations made to him, any one of which has 
been made fradulently, he cannot set up the transaction by 
showing that every other representation was truly and hon- 
estly made (Reynell v. Sprye, 1 De G., M. & G., marg, p. 
698). , 
— On the third Point, in not telling Mendenhall the taxes for 
1877 and 1878 had not been paid, in the stipulation with him 
that no encumbrance prejudicial to the mortgage would be 
allowed by the appellee, in the promise by the appellee’s 
brother and agent, Charles F. Hall, that he would keep 
Mendenhall posted about the property, and in the purchase 
at the tax sale by the appellee’s brother, plainly acting for 
him and in collusion with him to defraud the appellant of 
his rights, we submit that the appellee and Charles F. Hall 
were guilty of and practised the grossest deception on Men- 
denhall. To quote the language of the Supreme Court of 
Louisiana in giving judgment in the like case of Austin v. 
Citizens’ Bank (supra): “The fraud and cozenage of the 
transaction is manifest at every stage of it.” Certainly the 
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appellee cannot complain that the appellant too implicitly 
relied on the truth of what the appellee and his brother, 
acting for him, had stated (Dobell v. Stevens, 3 B. & C., 
625). 

On the fourth and fifth points, the case of Austin v. Citi- 
zens’ Bank (supra), very similar to the present, we submit 
sustains these points fully. In that case the plaintiff's mother 
had, like Clark N. Hall, bought a plantation of the Citizens’ 
Bank «and gave a mortgage like the one in the present case. 

The plaintiff's mother, the mortgagor, implored time and 
leniency of the bank, even after the tax sale of which she 
knew, just as the appellee and his brother Charles for him 
begged time and leniency of the appellant here after they 
knew of the delinquent taxes and the consequent lien on the 
property therefor. She asked for further delay without ac- 
quainting her creditor of the pretended alienation by a tax 
sale, for the purpose of deluding the bank, her son, the 
plaintiff, having already bought the plantation and taken a 
conveyance in his own name from a third party, who bid it 
in at the tax sale and took title to himself. In the present 
case, after the tax lien and encumbrance to the prejudice of 
the mortgage had accrued and arisen, the appellee and his 
brother, who knew that the taxes were not paid, were 
begging time and leniency from Mendenhall, who granted it. 
The Court say in Austin v. Citizens’ Bank, supra, (page 691) 
that “ No government will permit its machinery, constructed 
to enforce the payment of public dues to the fise, to be used 
to manipulate a fraud, and, if the purchaser is a party to 
the fraud, he must share its punishment. It might be very 
different if he were wholly disconnected and unacquainted 
with the frand.” The Court go on to say that “ the purchase 
by Moss,” the middleman, “ was nothing more nor less than 
a purchase by Mrs. Austin, the debtor .and mortgagor, 
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bank, the mortgagee, saying: “ The creditor’s rights as 
mortgagee and vendor cannot be imperilled by the mortga- 
gor’s collusive combination with others to interpose an ap- 
parent, but fraudulent, obstacle in his way to enforce those 
rights.” : 

This Court in Watson v. Bondurant (21 Wall., 129) say 
that the pact de non alienando relieves the plaintiff from 
the necessity of making the third person, who purchases, a 
party to the action, and in Avegno v. Schmidt (113 U.S., 
293), and in Shields v. Schiff (124 U. S., 351), sustain the 
doctrine laid down by the Supreme Court of Louisiana in 
the case of Austin » Citizens’ Bank, above cited. 

On the sixth Point.—Those judgments of the Ohio jus- 
tice of the peace (pp. 35, 36, 37, and 38), which appellee 
claims in his answer to be “ the lawful owner and bona fide 
possessor of,” (p. 12), and all liability for which appellant, 
by his replication (p. 14), denies, are neither proved nor 
authenticated so as to have any effect in Louisiana. (See 
Taylor v. Barron, 10 Foster, 78 ; Snyder v. Wise, 10 Barr, 
157; Robinson v. Prescott, 4 N. H., 450.) 

Even had these judgments been proved, a court of equity 
could not have allowed them as set-offs in the hands of ap- 
pellee against the appellant’s mortgage debt. Equity will 
not allow a set-off of a joint debt against a separate debt. 
(Story’s Equity, Sec. 1437; Dade v. Irwin, 2 How., 383.) 

There is no evidence in the record to prove the statement 
in defendant’s answer that in 1882 appellant acknowledged 
those judgments to be true and correct. 

It is respectfully submitted that it is shown by the record 
that the appellant’s mortgage should be recognized and en- 
forced without regard to the tax title of Charles F. Hall, 
which is manifestly a fraudulent simulation, and that the 
decree of the circuit judge should be reversed, and cause 
remanded with directions to enter a decree recognizing and 
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enforcing appellant’s mortgage on the land without regard 
to the fraudulent and simulated tax title in the name of 
Charles F. Hall, as vendee and grantee, and with costs. 


JOHN JOHNS, 


D. A. McKNIGHT, 
Counsel for Appellant. 


Unirep STATES OF AMERICA, 88: 


The President of the United States to Charles F. Hall, or, if deceased, 
to his representatives, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the fourth Monday of March next, pursuant to an order filed in the 
clerk’s oftice of the Supreme Court of the United States, entered in a 
cause wherein John H. Mendenhall is appellant and Clark N. Hall 
is appellee, a copy of which is hereunto annexed, to show cause, if 
any there be, why the decree rendered against the said appellant 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Melville W. Faller, Chief Justice of the 
Supreme Court of the United States, this 18th day of January, in 
_the year of our Lord one thousand eight hundred and ninety. 

MELVILLE W. FULLER, 
Chief Justice. 


On this 13th day of February, in the year of our Lord one 
thousand eight hundred and ninety, personally appeared J. S. 
Ray before me, the subscriber, H. Moise, deputy U. S. clerk for 
the western dist. of Louisiana, and makes oath that he delivered a 
true copy of*the within citation to Mrs. S. D. Hall, widow of Charles 
KF. Hall & legal representative & administratrix of his estate, at her 
residence, in East Carroll parish, State of Louisiana, on the 31st day 
of Jan., 1890, and a true copy to Jno. T. Ludeling, her attorney, on 
the 6th Feb., 1890. 

J. S. RAY, 


Dep’y U. S. Marshal. 


Sworn to and subscribed the 13th day day of Feb’y before me, the 
undersigned authority, 2, 13, A. D. 1890. 
[Seal U.S. District Court for the Western Dist. of La. ] 


H. MOISE, 
Dy CVk U.S. Court. 


Supreme Court of the United States. October Term, 1889. 
Joun H. MenpdeNHALL, Appellant, 
No. 158. 


V8, 
CLARK N. HALL. 


[t is ordered by the court that a citation to Charles F. Hall, or, if 
deceased, to his representatives, returnable on March 24, 1890, may 
be taken out and served. 

It is further ordered that if said citation is not applied for within 
thirty days the case will be dismissed. 

January 13, 1890. 


[Endorsed :] Supreme Court U.S. 1889, October term. No. 158. 
Jno. H. Mendenhall, app’t, vs. Clark N. Hall. Citation and proof of 
service on Mrs. 8. D. Hall, widow of Chas. F. Hall & legal repre- 
sentative & administratrix of his estate. 

[Stamped :] Office Supreme Court U. S. Filed Feb. 17, 1890. 
James H. McKenney, clerk. 
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JOHN T. LUDELING, Counsellor. 
MONROE, LA., 
Telegraph-Balletin Job Print. 


JOHN H. MENDENHALL 
CLARK 
Brier ror CHas. F. HALL. 
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Supreme € out of the tluited States, 
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JOHN H. MENDENHALL, Appe vant, 
Vs. 


CLARK N. HALL. 


ABSTRACT, OR STATEMENT OF THE CASE. 


The complainant alleged, in his bill, that Clark N. Hall pur- 
chased his undivided interest in a certain tract of land,in Decem- 
ber, 1878, for $5,123.00, payable in three installments, annually, 
with 8 per cent interest from date, and secured by a special 
morfgage, which mortgage contained the pact de non aliennando. 
He alieged that he is still the owner and holder of the notes, 
secured by sa:d mortgage, which he saya are due and unpaid, 
except the interest up to January, 187%. 

Complainant alleged that the said property, sold by him to 
Clark N. Hall, had been sold by the sheriff and tax collector for 
taxes of 1877 and 1878, sue by Clark N. Hall. He alleges that 
this **sale is null and void and conveys no title to the purchaser 
for the following reasons, to-wit’’: Then follows the alleged 
causes of nullity. See bill at page 3 of printed record. 

Complainant prayed ‘that the sale by the tax-collector’’ * * * 
**be annulled and set aside and decreed to be of no effect; that 
your petitioner’s mortgage and vendor’s privilege thereon he 
recognized and rendered executory and that the land be seized and 
sold by due process of law to pay and satisfy the same.’’ 

_Chas. F. Hall, one of the defendants, filed a demurrer ang also 
a plea to the suit against him. See Record p. 5. 

Clark N. Hall filed a plea to the jurisdiction of the court of 
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equity on the ground that judgment against him is asked for on 
written obligations, and that the issues as to him, presented in 
this case, can only be tried by a court of law and by a jury. 

The demurrer, and also the plea, filed by Chas. F. Hall, were 
sustained by the court; and the bill, as to Chas. F. Hall, was 
dismissed, reserving to complainant the right to bring a new suit. 

See judgment and decree rendered and signed on the 12th of 
May, 1885. Record pp. 11 and 12. No appeal was taken from 
this decree. ‘The plea filed by Clark N. Hall was everruled. And 
Clark N. Hall filed his answer, in which he avers that he ‘is no 
longer the owner of the land described in plaintiff's bill of com- 
plaint, nor has he the possession thereof, nor had be at the date 
of the institution of this suit; but he avers that said land was 
sold by the State of Louisiana through her tax-collector, for 
taxes, before the institution of this suit.” R.p. 12. And he 
denies all unlawful combination and conspiracy charged against 
him iu the bill. R. p. 13. 

On the 14th of April, 1886, judgment was rendered against 
Clark N. Hall in favor of complainants, rejecting his demand-for 
recognition of the mortgage and privilege as in case of non-suit. 
R. p. 39. This judgment was signed on April 14th, 1886. 

On the 30th of April, 1886, on motion in open court, it was 
ordered that an appeal be allowed in this case. R. p. 40. 

On the 27th of September, 1886, a bond was executed and 
fiiel. ‘The bond recites that, ‘‘whereas in the above suit a finul 
judgment and decree was rendered by the Hon. Court in the 
above styled suit against the above bounden J. H. Mendenhall, 
from which he applied for and obtained at the same term of the 
Court, at which said decree was rendered, an appeal to the 
Supreme Court of the United States; now therefore, etc.’’ R. 
p. 40. 

Subsequently, on the Sth of October, 1886, Clark N. Hall 
alone was served with citation of appeal. R. p. 41. 

Chas. IK. Hall died, afterwards. 

On page 42 of Record is te be found a motion to reverse the 
judgments rendered in this case for the following reasons: 
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‘‘Ist. The ruling sustaining the Gemurre: and plea of Chas. F. 
Hall was wrong, because he was a necessary party to foreclose a 
mortgage upon property of which he preteniied to be owner and 
was in possession ; 

‘2nd. The court erred in refusing to re:ognize complainant's 
mortgage.” MR. p. 42. 

II. 


A BRIEF OF THE 4RGUMENT. 


It will be scen by reference to page 2 and 3 of the Record that 
complainant alleged in his bill that *‘Clork N. Hall is still living 
therecn (the property) and cultivating the plantation as befere, 
which is in itself an evidence of fraud and simulation.’’ Yet in 
the motien for renewal just referred to above, appelant contra- 
dicts this statement and states that Chas. f. Hall was in posses- 
sion, and therefore was a necessary party. It is dened that a 
third possessor is a necessary party in a suit against the maker of 
mortgage notes, to obtain judgment against him. 

Article 63. of the Code of Practice provivies: 

‘*The hypothecary action, like all real actions, follows the pro- 
perty to which it is attached in whatever hand it may be found, 
but it is subject to different rules, according as the property may 
be in the pessession of the debtor, of his heirs, or of third 
persons.’’ 

Art. 63: ‘*Whea the hypothecated property is in the hand of 
the debtor,’ (as is allezed in the bill) ‘tand when the creditor, 
besides his hypotbecary right, lias against lis debter a title im- 
porting a confession of judgment, he shall be entitled to bave the 
hypothecated property seized immediately and sold for the pay- 
ment of his debt, including the capital, the interest and the costs, 
pursuant to the rules provided hereafter for executory pro- 
ceedings.” 

Art. 68, Code of Practice, declares: ‘If the hypethecatel 
property be neither in the hands of the debtor nor of his heirs, 
but in that of a third person, the creditor has his action against 
that person, in order to compel him either to give up the property 
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or pay the amount fer which it stands hypothecated. This is the 
hypothecary actien properly speaking.”’ 

‘‘The executory process in matters of privilege and mortgage, 
may be pursued, not only against the debtor, or his beirs, but 
also against the third possessor of the thing subject to it accord- 
ing to the forms prescrited in the third paragraph, section second 
third chapter of the first part of this code.”’ 

Therefore, Chas. F. Hall was not a necessary party to the suit 
against Clark N. Hall to fix the amount of the indebtedness of 
Clark N. Hall. Neither was Clark N. Hall a necessary party to an 
hypothecary action against Chas. IF. Hall. 

Hence it was that the Circuit Court sustained the demurrer o7 
Chas. F. Hall. He was not a party to the mortgage netes, nor 
was he personally sued to be made liable fer their payment. 

On page 9 of the record will be found sheriff’s deed to Chas. 
F. Hall for the land soid at tax sale. 1t is perfect in form and 
en its face valid. Article 210 of the Constitution declares that 
‘tall deeds of sale made, or that may be made, by the collector 
of taxes, shall he received by the courts in evidence as prima: 
facie valid sales.’’ 

The same article of the Constitution declares, that ‘‘no sale of 
property for taxes shall be annulled for any informality in the 
proceedings until the price paid, with ten per cent interest, be 
tendered to the purchaser.”’ 

In accordance with the provisions of the Civil Cede, the Su- 
preme Court of Louisiana, in a long line of decisions has held 
that it was a prerequisite te the institution of a suit to rescind a 
sale, that the purchaser should be paid the price given by him, or 
he sheuld be tendered the price. Art. 1912 of the Civil Code 
declares: The effect of being put in default is not only that 
in contracts to give the thing, which is the object of the stipula- 
tion, is at the risk of the person in default; but in the cases here- 
inafter provided for, it is a prerequisite to the recovery of dam- 
ages and of profits and fruits, or to the rescission of the contract.’’ 

In Jobn C. Barelli vs. Emile Gauche, the Supreme Court said: 
‘*This plea in bar of the action must be sustained. No tender of 
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the amount paid by defendant is shown to have been made, and 
this, we think, was essential to enable the plaintiff to prosecute 
this suit.”’ 6 N. S., 684; 8N.S., 162, 175, 210; 3 La., 541; 12 
An., 251; 21 An., 425 and authorities there cited. Revised Civil 
Code 1912.’’ On application for rehearing the Court said: 
‘Upon further consiceration we are not inclined to change the 
judgmeut heretofore rendered by us in this case.’’ Germly vs. 
Palms, 15 An., 2135. 

A review of the decissions on this point was made in the case of 
-Lolo Blanton vs. Ludeling et al, in 30 An., p. 1232. A peremp- 
tory exception was filed to this suit, as in this case, that no offer 
or tender had been made to defendant of the amount paid by him 
at the tax sales at which it is alleged, in the petition, he acquired 
titles, and which sums were applied to the payments of taxes and 
costs dune. The Court said: ‘*We prefer to piace our decission 
upen the exception alone, which is no lenger an open question.’’ 

In Miller vs. Montague and Husband, 352 An. La., p. 1290, the 
Suprewe Court said: ‘*Proceeding to consider what judgment 
should have been rendered, we admit the ceneral principle, that 
a party seeking to annul a tax title, prima facie valid, must first 
tender to the purchaser reimbursement of the sums paid by him 
in discharge of his bid, and which enurel to the benefit of the 
gttacking party, and this principle would, perhaps, extend to 
preper taxes on the property pail by the purchaser while in 
possession.’’ Blanton vs. Ludeling et al, 50 An., 1232, and Bar- 
row vs. Lapine, 30 An., 510. In the last mentioned case it is 
further said: *‘And if this want of ten ler is pleaded in limine, 
and the amount is apparent or made to appear, plaintif’ should 
not be allowed to sue until it is tendeied.”’ 

In this case, the complainant has never offered to return the 
price paid by Chas. F. Hall, nog has he alleged that he had done 
so, or was willing todo so. He had the right, under the law, to 
redeem the land, within a year after the sale. See recitals in the 
tax-collector’s deed. R.p. 9. This suit was filed within the 
year succeeding the sale. 

In obedience to the laws of Louisiana and in accordance with 
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its jurisprudence, the Circuit Court maintained the plea of Chas. 


F. Hall, and dismissed the suit as to him. 

This judgment was rendered and sigaed on the 12th of May, 
1885. 

Neo allowance for an appeal from this judgment has been made. 
None has been asked for. 

A motion for an appeal was filed on the 30th of April, 1886, at 
the term of the court when the judgment against Clark N. Hall 
was rendered. 

The bond for an appeal given shows it was for an appeal from 
a judgment rendered at the April term 1886, and not from the 
judgment in favor of Chas. F. Hall, rendered nearly a year 
anterior. 

In appellant’s brief, p. 4, it ic admitted that ‘From this deeree, 
rendered 12th May, 1885, there was no appeal tacen, though in 
the assignment of errurs and motion in this Court for reversal, 
this Court is asked to reverse it. But there is no citation te the 
defendant Chas. F. Hall.’’ If no citation is issued, the Recoid 
wust shew that the appeal was allowed in open court during the 
same term at which the decree was rendered. Vosant vs. Gas- 
light Cu., 99 U. S., p. 215. 

An allowance of an appeal, either expressly or by implication, 
is essential. ‘The Supreme Court has no power to receive an 
appeal in any otber mode than that provided by law. Vilobolas 
vs. U. S., 6 How. 81; U. S. vs. Curvy, 6 How. 106. 

The Supreme Court has po jurisdiction unless the case is 
brought up in conformity with the regulations which Congress 
has prescribed. Castro vs. U.S., 6 Wali. 46. 

If, by any possibility, the order of the Supreme Court direct- 
ing the representative of Chas F. Hall to be cited can be regarded 
as an allowance of an appeal from the judgment in favor ef 
Chas. F. Hall, then the appeal is barred by limitation. 

‘**No judgment, or decree, or order of a circuit or district 
court, in any civil action at law or in equity, shall be reviewed 
on a writ of error er appeal unless the writ of error is brought, 
or the appeal is taken within two years after the entry of such 
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judgment, decree or order.” Sec. 1008 of Statute Revised, June 
1, 1872. Ch. 255, § 2, 17 Statutes 196. Lrooks vs. Norris, 11 
How. 204; San Pedro, 2 Wheat 132. 

lt is respectfully submitted that the record, as well as the ad- 
mission made in appellant’s brief already referred to, show that 
there bas been no appeal taken as to Chas. F. Hall, and that the 
judgment in his favor has become res judicata by the expiration 
of the time within which an appeal might have been taken, and 
that this Court is without jurisdiction over the case as to Chas. 


-F. Hall. 


But, if this be not correct, then it is submitted that the evi- 
dence in this record shows that at a public sale for taxes Chas. 
F. Hall bought the lands mortgaged and paid the taxes then due 
and the cests and penalties, and that he has been in the actual 
possession of said lands and paid the taxes thereon since January, 
1883, the date of the sale. The title is prima facie valid. Cen- 
stitution, Art. 210. 

There is uo evidence to ‘mpugne the validity of that title. There 
is no evidcnce offered to prove fraud and conspiracy, except the 
letters from Clark N. Hall and Chas. F. Hall to Mendenhall. The 
complainant himself was a witness, but he did net testify to 
a single fact to establish fraud or conspiracy against either 
defendant. 

The letters of Chas. F. Hall to Mendenhall is an excuse for 
Clark N. Hall's failure to pay the sum Clark N. Hall bas prom- 
ised, and » promise that Clark N. Hall and himself will pay 
$2500, next full, if the levee does not break at or near Concord, 
that is, if they make crops enough to enable them to do so. Be- 
cause that was the only source from which Clark N, Hall could 
get the means te pay. See the letter at page 34 of record. 

Clark N. Hall!’s letter explains fully his situation to Meuden- 
hall. He says, ‘So I am not going te be able to pay a dollar 
now, and if it don’t suit vou | cannot for the life of me help it. 
If you had rather resort to the law, all right, if not, wait until 
fail with patience and I aw sure everything will be made all O. 
K.”’ R. p. 33. 
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Surely there is nothing in tbese letters to indicate a purpose to 
conceal anything. or to defraud any person. What young man 
struggling to get out of debt, ever planted crops without the bope 
and expectation of making large crops and realizing large profits? 
How few planters ever realize their expectations?’ Is it a fraud 
to make promises on their expectations, after explaining fully the 
situation, truly? 

It is said, in complainant’s brief, that these representations 
were made to lull complainant into security to make him less 
watchful of his rights. ‘This is mere suspicion—not proof. 

The promises were to pay iv the full. If Mendenhall was thus 
induced to wait until fall, no injury resulted from that delay. 
The property was not advertised for sale till the 4th day of 
November, 1882. So that complainant hed ample time to sue 
after the failure to pay the sum promised, even if complainant 
bad bound himself **to wait until fall’? by accepting the proposi- 
tions of defendant—-which, however, he did not do—and he could 
have stopped the sale by paying the taxes before 1lith January, 
1885. There was no concealment in the proceedings. 

It is said also that Chas. F. Hall acted in the matter as Clark 
N. Hall's agent, &c. There is no allegution of the kind in the 
bill, and absolutely no evidence of the fact. 

The complainant’s brief says that Clark N. Hal! ‘violated the 
pact de non aliennundo by permitting the taxes on the property 
for 1887 and 1858 to go unpaid and to become an encumbrance 
on the property to the prejudice of the mortgage.’’ RK. p. 16. 

This, it is respectfully submitted, is a mistake. The clause de 
non aliennando inserted in a mortgage in Louisiana does not 
impose :any obligation on the mortgagor, either to do or not to 
do anything—it confers simply a right to the belder.of the mort- 
gage to pursue the property, whether in the po-session of the 
mortgagor or of a stranger, without resorting to the hypothecary 
action, provided for by Art. 68 C. P.—provided the property hus 
not been sold under a mortgage or privilege superior in rank to 
sai? mortgage. 


When such a sale has been made, as was the fact in this case, 


> to 
pan 
ope 
its? 
aud 
the 


ae 'f —— 


at the tax sale, then the mortgage with the pact de non aliennando 
is extinguished or destroyed. 

There is no evidence that the offers of Clark N. or of Chas. F. 
Hall were accepted by Mendenhball-—there is no evidence whatever 
to that effect, although Mendenhall testified in the case. 

It is alleged in the brief that Chas. F. Hall must have known 
that the taxes were due on the place, and that be concealed the 
fact from Mendenhall. There is no proof that he knew the taxes 
were due, until the bid for the propeity st the sale, on 17th 


January, 1883, nor is there any proof that Clark N. Hall did not 


inform Mendenhall of the fact. There is no evidence that Clark 
N. Hall ever told Mendenhall that the taxes were paid. Com- 
plainant had one year in which to redeem the land from the pur 
chaser. 

This suit was filed on the 4th of September, 188°—the sale was 
made on the 17th of January, 1883. Plaintiff therefore had ample 
time within which to redeem, and he is guilty of lachesin not 
doing so. | 

He also had the notice which every citizen had that the taxes 
were unpaid, by the filing of the delinquent lists in the recorder’s 
office, and by the public advertisements made of the sale. See 
recitals in the tax title, R. p. 9. | 

Respectfully submitted, 
JNO. T. LUDELING, 
Counsellor. 
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Supreme Court of the Unites States, 


OCTOBER TERM, 1889. 
No. 758. 


JOHN M. MENDENHALL, AppeELtanrt, 
: US. 


CLARK N. HALL. 


ae od 


The undersigned counsel for Mrs. Susie Hall, 
widow and administratrix of Charles F. Hall, ap- 
pearing solely for the purpose of pleading to the 
jurisdiction of this Court as to the case against Charles 
F. Hall, represents that there has been no appeal 
asked for from the judgment in favor of Charles F. 
Hall, dismissing plaintiffs bill as to him. There 
has been no order granted for an appeal from that 
judgment; no bond of appeal in favor of the defend- 
ant Charles F. Hall has been executed ; and no cita- 
tion of appeal has been issued to Charles F. Hall, or 
served on Charies F. Hall, or his representative. 

There is no appeal pending against Charles F. 
Hall or his estate, and counsel therefore respectfully 
declines to make Mrs. Susie Hall, the administratrix, 
a party to the appeal. 

The Record shows that Charies F. Hall filed a 
‘demurrer and plea to the bill. The plea sets forth 
that the Constitution of Louisiana, article 210, de- 


pin 
clares tax titles Arima facze valid, and required, as 
a condition precedent to any suit to set aside such 
sales, a tender of the price paid with ten per cent. 
per annum interest thereon to the purchaser. This 
was not done nor alleged'to be done.. R., p. 7. 

On the.12th of May, 1885, the demurrer and plea 
filed by Chas. F. Hall was argued and the following 
order and decree was made: 

J. H. Mendenhall 
, VS. No. 45.—In, equity. 
Clark N. Hall and Chas. F. Hall. 

The demurrer filed herein on behalf of Chas. F. 
Hall is sustained. In this case, after argument by 
both ;parties, the law and the evidence being in favor 
of the defendant Chas. F. Hall, it is ordered, ad- 
judged and decreed that his demurrer be allowed ; 
and it is further ordered and decreed that his plea in 
this case be allowed, and that this bill, in so far as it 
relates to or affects Chas. Hall, be dismissed with- 
out prejudice and reserving to the plaintiff the right 
to file a new bill as to him. 

Read and signed in open court this 72/h day of 
May,’ 1885. 

Alex’ Boarman, 
: | | U. S. Judge. 
Filed May r2th, 1885. | Cer 

Record, pp. 11—33. | 

Nothing further was done in the circuit court in 
this case. so far as’ Charles F, Hail is concerned. 
Pierce vs. Cox, 9 Wallace, 786. Plaintiff: appears 
to have acquiesced in the judgment. 


--2 = 


1S On the zgth of April, 1886, more than a year 

h : after, the judgment was rendered against Clark JV. 

be | Hail, on promissory notes, without a jury. R. p. 39. a 

is On the 30th April, 1886, on motion in open court, hag 
an order for an appeal from ¢hat judgment was | 

ao. 8 granted. R., p. 40; 99 U.S., 213. Vansant vs. | 


vs 


Gaslight Co. Hee 
On the 9th day of Seplember, 1886, long after the | 4 
adjournment of the court at which the order was | F 
made, a bond was executed in favor of ‘*the defend- : 
ants herein” etc., without naming any one. Record, 
. p. 40. ; 
, On the 74h day of September, 1886, a citation of A 
appeal was issued, addressed to Clark N. Hall 
| alone—which was served on the 5th of October, 
| 1886. R., p. 41. 
: The bond evidently was given with reference to a 
the party mentioned in the citation dated two days of 4 
before the execution of the bond. 
It is manifest that no appeal has been taken from | 
the judgment in favor of Clark F. Hall, dismissing | 
plaintiff's bill, and that said judgment is res judicata, . 
and that no judgment can be rendered by this Court 
affecting the property or rights of the representatives | 
of Charles F. Hall deceased. 


Respectfully submitted, : “s 
: JOHN T. LUDELING, 
Counsel for Mrs. S. Hall; Administratrix. 
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ISABELLA LEE, &C., V8. RICHARD W. SIMPSON. 


in possession of Richard W. Simpson, a citizen of South Carolina, 
and your petitioner is desirous of bringing a suit or suits in equity 
to assert her rights in the premises. , 
[11. That your petitioner resides -with her father, Gideon Lee, at 
Carmel, in the State of New York, and that the said Gideon Lee 
was duly appointed her general guardian, and has no interest an- 
tugonistic to your petitioner in the said property. 
4 IV. That the said Gideon Lee is a proper person to be ap- 
pointed her next friend to bring the said suit or suits in 
equity. 
Wherefore she prays that her father, Gideon Lee, be appointed 
her next friend to bring the said suit or suits In equity. 


ISABELLA LEE. 


STatTeE OF New York, | 

County of j 
Personally appeared before me Isabella Lee, the petitioner above 
named, and after being duly sworn says that the foregoing petition 
is true to her own knowledge, except as to those matters therein 
stated on information and belief, and those she believes to be true. 


ISABELLA LEE. 


Sworn to before ine this 21st day of Noy’r, 1888. 
[n witness whereof I have hereunto set my hand and affixed my 
Official seal the day and year last aforesaid. 
[SEAL. | : — GEO. i. CORKRY,. 
(ummissioner for the State of South Carolina. 
Oflice, 60 Wall street; N. Y. 
Mndorsed: Filed 26 Nov’r, 1888. 


5 On the same day, to wit, the 26th of November, L888, the 
following order was passed : 


Unirep Srares or AMERICA, 
Mstrict of South Carolina, Fourth Cireuit: 


In the Circuit Court. 
kz parte IsABeELLA LEE. 


On hearing the sworn petition of Isabella Lee for the appoint- 
ment of Gideon Lee, her father and general guardian, as her next 
friend to bring suit or suits In equity against Richard W. Simpson 
in relation to her Interest 1) the plantation in) Oconee county, South 
Carolina, known as Fort Hill, and in relation tu her interest in the 
property or connected with tae property devised and bequeathed 
by the will of Mrs. Floride Calhoun, now, on motion of J. P Carey 
and the affidavit of J. P. Carey accompanying the same, it is or- 
dered that the prayer of the petitioner be granted and that the said 
Gideon Lee be appointed such next friend. 

7 CHARLES IL. SIMONTON, U.S. Judge. 
26th Nov., SSS. 
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} 6 And on the same day, to wit, the 26th day of November, 
¥ 


1SSS, came into the court Isabella Lee, by her next friend, 
Gideon Lee, and through her solicitors, James P. Carey and Bach- 
man and Youmans, filed a bill for injunction, account, to declare 
| trusts, and relief, which bill is in the words and tenor following: 
ys F 
4 7 Bill. 


Tue UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit: 


In the Cireuit Court. In Equity. 


ISABELLA LEE, a Citizen of the State of New York, an Infant, 
, Her Next Friend, Gideon Lee, a Citizen of the State of Neo 
York, Complainant, 


y | 
| 
| 
against f 
Ricuarp W. Simpson, a Citizen of the State of South Carolina, | 

Defendant. J 
To the honorable the judges of the circuit court of the United States 

for the district of South Carolina: 

Isabella Lee, a citizen of the State of New York, infant, by her 
euardian and next friend, Gideon Lee, a citizen of the State of New 
York, brings this her billof complaint against Richard W. Simpson, 
a citizen of the State of South Carolina. 

And thereupon your oratrix complains and says— 

That on and before the thirteenth day of May, in the year of our 
Lord one thousand eight hundred and _ fifty-four, Floride Calhoun 
was seized and possessed of all that plantation or tract of land situate, 
lying, and being in that part of Pickens district, which is now 

Oconee county, in the State of South Carolina, on the east 
S side of Seneca river, known as the Fort Hill place, contain- 

ing eleven hundred and ten acres, more or less, adjoining 
lands of Andrew Lewis, James Crawford, and others and having 
such form and marks as a plat made by M.S. McRay, deputy sur- 
vevor, on March 7th, A. D. 1855, represents. 

And your oratrix further showeth unto your honors that on the 
said thirteenth day of May, in the year of our Lord one thousand 
eight hundred and fifty-four, the said Floride Calhoun and her 
) daughter, Cornelia M. Calhoun, sold and conveyed the said planta- 
tion or tract of land, together with certain negro slaves and other 
; 


4 


personality, to Andrew P. Cathoun for the sum of forty-nine thou- 
sund dollars (the said Cornelia M. Calhoun having no interest what- 
ever in the real estate so sold and conveyed), all of which will more 
fully appear by reference to the said deed of conveyance, with copy 
of said plat annexed, recorded in the office of the register of mesne 
% conveyance, In Book G, page 452, Pickens district. 
| i And your oratrix further showeth unto your honors that on the 
same day the said Andrew P. Calhoun duly exeeuted his certain 
bond, under seal, to the said Floride Calhoun and Cornelia M. Cal- 
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houn, conditioned for the payment of forty thousand two hundred 
dollars to Floride Calhoun and the remaining eight thousand two 
hundred dollars to Cornelia M Calhoun, and to secure the payment 
of the said bond representing the purchase-money, and as a part of 
the same transaction at the same time duly executed and delivered 
to the said Fleride Calhoun and Cornelia M. Calhoun his certain 
conveyance, by way of mortgage, and thereby granted, bargained, 
sold, and released the said plantation or tract of land, known as the 
Fort Hill place, upon the condition that if the said Andrew P. Cal- 
houn should well and truly pay or cause to be paid the said sums 
of money in the said bond mentioned to be paid aecording to the 
true intent and meaning thereof the said conveyance should be null 
and void, otherwise to remain in full foree and virtue; which said 
mortgage was duly recorded in the oflice of the register of mesne 
conveyance for Pickens district, In Book G, page 450. 
And your oratrix further showeth unto your honors that 
) thereafter, on the 27th day of June, A. D. 1863, the said Floride 
Calhoun duly made, published, and declared her last will 
and testament, in writing, Wherein and whereby, among other things, 
she devised and bequeathed as follows: 

“Second. Tomy daughter Anna Mariah, wife of Thomas G Clem- 
son, of Maryland, | give, devise, and bequeath during her life, and 
for her sole and separate use, the following property: My house and 
lot in Pendleton, and the land attached and belonging thereto, pur- 
chased by me from William Adger, together with the furniture and 
everything in the house and upon the premises, reserving, however, 
the silver and such other articles as | may hereinafter specitically 
give to others; also all my jewelry and the silver cross and prayer 
book presented to me by the church at Newport, Rhode Island. At 
Anna’s death | devise and bequeath all the above-mentioned prop- 
erty to her daughter, Floride Elizabeth Clemson, and at the death 
of Floride, if she dies without issue, | devise and bequeath it to my 
sons, Jolin and William?’s, children, then living, equally among them ; 
or, If they be dead, to their issue then living. 

“T am possessed still of a large residue of property, consisting 
prineipally of a debt due me by my son Andrew, for the purchase 
of Tort Hill, amounting to about forty thousand two hundred dol- 
lars, secured to me by bond and mortgage. | have also an unre- 
served interest ina gold mine in Dalonega, Georgia, belonging to 
the estate of my late husband, and also an interest in the estate of 
my deceased son Patrick and deceased daughter Cornelia, besides 
other property. Whatever real or personal property I may possess 
at my death, and not hereinbefore specifically or otherwise disposed 
of, I direct my executors to sell whenever they shall deem it advis- 
able. IL direct my executors to collect, as fast as possible, the above- 
mentioned residue of my estate, and after paying off my debts and 
the legacy to Calhoun Clemson the remainder | wish divided into 
four parts, which | dispose of as follows: 

20. “One part, being the fourth of the above residue, T give and 
bequeath to my daugiter Anna during her life and for her sole and 
separate use, and at her death | will and bequeath it to her 
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10 daughter Floride, and at Floride’s death, if she die without 
issue, | will and bequeath it to the children of my deceased 
sons, John and William, then living equally among them or to their 
issue if they be dead, issue to represent the parents. ‘The better to 
effect my intentions in regard to the property in this and in the 
second clause given to Anna I appoint Edward Noble, of Abbeville, 
trustee for it and vest in him the legal title. Should Anna at any 
time wish to sell the house and lands in Pendleton or all or any 
portion of the property given to her for life, the trustee, provided it 
meets with his approval, is authorized to dispose of it according to 
the wishes of my daughter upon having her written request for so 
doing. The proceeds of such sale the trustee shall hold subject to 
the trusts and limitations declared in reference to the original prop- 
erty. The trustee is authorized and required to invest the proceeds 
and also the fourth part of the residue herein given to her in such 
property or in such way as she may in writing direct, provided it 
meets with his approval. The trustee is authorized and required 
from time to time to change such investments as often as he may be 
directed so todo by my said daughter in writing, provided it meets 
with his approval, holding always the substituted property or rein- 
vestments subject to the trusts and limitations aforesaid. If from 
death or any cause there is no trustee or if Anna at any time shall 
desire to change her trustee she shall have the power so to do and 
to appoint another by any instrument in writing under seal exe- 
cuted by her in the presence of two subscribing witnesses; and as 
often as she may desire to change her trustee.she shall have the 
power so to do by observing the form and solemnity above deseribed.” 
“21. One-fourth part of said residue of my said estate I give and 
bequeath to my granddaughter, Floride Elizabeth Clemson; but if 
Floride should die without living issue I give and bequeath it at her 
death to the children of my sons, John and William, or the issue of 
them if they be dead, the issue to take by representation. 

22. The remaining two-fourths [I dispose of as follows: To Kate 
P. Calhoun, my daughter-in-law, I give and bequeath the one-half 

of the one-fourth of said residue of my estate to be enjeyed by 
ll her during widowhood. At her death or marriage, which- 

ever first happens, I give and bequeath the same to such of 
her children, being my grandchildren, as may then be alive. But 
should either of my said grandchildren die under twenty-one years 
of age leaving no child or children the share of such deceasing 
grandchild shall go to the survivors or survivor of them or their 
issue, the issue representing the parent. If Kate should die before 
me what | have given her in the will is not to revert to my estate, 
but is to go to her children, my grandchildren, living at my death, 
subject to the conditions and limitations above expressed. 

23. The remaining fourth and half of a fourth of the above said 
residence of my estate I give and bequeath to my grandsons, John 
CG. Calhoun and Benjamin A. P. Calhoun, sons of my deceased son 
John, and William Lowndes Calhoun, child of my deceased son 
William, equally among them, and should either of them die under 
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twenty-one years of age leaving no issue the share of such deceasing 
child shall go to the survivor or survivors.” 

Your oratrix further showeth unto vour honors that on the 22nd 
day of January, A. D. 1866, the said Floride Calhoun duly made, 
published, and declared a codicil to her said last will and testament, 
wherein. among other things, she revoked the devise of the real prop- 
erty in Pendleton made to Anna Clemson in the second paragraph 
of said last will and testament, and devised the same to other per- 
sons, and devised as follows: 

2. “ By the nineteenth clause of the will I directed the said bond 
debt on my deceased son Andrew secured by mortgage’on Fort Hill, 
together with all other property possessed by me and not before dis- 
posed of, to be collected by my executors, and the proceeds to be di- 
vided into four parts. One part I gave to Anna, one part to her 
daughter Floride, and the iwo other ‘parts to Kate and her children, 
as will appear by clauses 20, 21, 22, and 23 of the will. I desire 
now to change the disposition of the said bond and mortgage debt, 
and do now give and bequeath it in the following manner: Three- 
fourths of my interest in said bond and mortgage debt, amounting 

-toabout forty thousand dollars, two hundred dollars I hereby 
12 give and bequeath to my daughter , Anna M. Clemson, to be 

enjoyed by her under clause twenty of the will, and accord- 
ing to the provisions of that clause to vesi in the saine trustee and 
to be subject to all the powers, trusts, conditions, and limitations of 
that clause precisely as the bequests therein made were subject to 
them, with this exception and alteration, that my daughter Anna 
is hereby authorized and empowered by her last will and testament, 
duly executed by her, to dispose of this bequest of three-fourths of 
said bond and movies debt as she pleases. If she does not thus 
dispose of it at her death, [ give “a bequeath it, the said three- 
fourths, to her heaieies Floride, and should the said Floride die 
without leaving issue I give and bequeath it at her death to her 
brother, Calhoun Clemson ; but, nevertheless, Floride shall likewise 
have power to dispose of it at her death as she pleases by a last, will 
and testament duly executed by her. 

By clause 2nd of the will I give the furniture and every article 
of the property in my house in Pendleton and upon the prenaiises, 
with certain reservations, and also my jewelry and some other small 
articles to my said daughter Anna. I now confirm to her the be- 
quests of aforesaid furniture and all other personal property em- 
braced in said 2nd clause, which it is my will that she shall enjoy 
for life as her sole and separate estate, and at her death I give and 
bequeath all this personal property to her daughter Floride abso- 
lutely. To Anna I also give and bequeath the oil portrait of my 
mother, which by clause 5 of the will was given to my daughter-in- 
law Kate. 

3. The remaining one-fourth part of my interest in said bond and 
mortgage debt against the estate of my deceased son Andrew I zive 
and bequeath to Kloride Elizabeth Clemson, my eranddaughter 
but if she dies without leaving issue I give and bequeath it to her 
brother, Calhoun Clemson. She, nevertheless, is hereby authorized 
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and empowered to dispose of said fourth part as she pleases by her 
last will and testament duly executed. 

4. Should my granddaughter Floride’s death oceur before mine, 
what I have given her in the will and codicil shall not fall into 

the residue of my estate. but I give and bequeath it to her 
13 mother, my daughter Anna, who shall take it, subject to all 

the trusts, powers, conditions, and limitations Imposed upon 
the direct bequest to her; and should my daughter Anna’s death 
occur before mine, what I have given her in the second clause of 
the will and codicil shall not fall into the residue of my estate, but 
I give and bequeath the same to her daughter Floride, who shall 
tuke and enjoy it, as her mother would have done if living, subject 
to the same trusts, powers, conditions, and limitations; and should 

-both Anna and Floride die before me, what has been given them in 
tlie several clauses of the will and codicil shall not fall into the said 
residue, but I give and bequeath the whole to my grandson, John 
Calhoun Clemson. 

5. Should I at any time collect the aforesaid bond and mortgage 
debt or any part of it, or should Fort Hill be purchased with it, or 
the money be invested in any other property, or be retained in hand, 
the property then purchased, the property thus obtained by invest- 
ment, and the money thus retained shall be considered and held to 
be in place of and the same as the aforesaid bond and mortgage and 
shall pass under this codicil as if the same were still in the form of 
said bond and mortgage—that is to say, shall pass to my daughter 
Anna and granddaughter Floride, as aforesaid bond and mortgage 
debt is directed to be divided between them.” 

And your oratrix further showeth unto your honors that on the 
12th day of March, A. D. 1866, the said Floride Calhoun and one 
Thomas C. Clemson (to whom letters of administration had been 
granted on the — day of February, A. D. 1866, on the personal 
estate of the said Cornelia M. Calhoun, who had departed this life 
intestate and unmarried on the — day of ——, A. D. 1856), as ad- 
ministrator of the personal estate of the said Cornelia M. Calhoun, 
exhibited their bill in the court of equity for the district of Pickens, 
State of South Carolina, against the said Andrew P. Calhoun and 
others for the foreclosure of the said mortgage of the said plantation 
or tract of land known as the Fort Hill place, executed to secure 
payment of the bond aforesaid, and for the sale of said plantation 
for that purpose; and at the July term, A. D. 1866, of the said court 

a decree was made whereby it was adjudged that the said 
14 mortgage be foreclosed and the said mortgage realty sued, 

Which deeree on appeal was affirmed by the supreme court of 
the State of South Carolina and the cause remanded to the circuit 
court for further proceedings in accordance therewith, all of which 
more fully appears in reference to the said proceeditgs of record. 

And your oratrix further showeth unto your honors that during 
the pendeney of said suit, to wit, on the 25th day of July, A. D. 1866, 
the said Floride Calhoun departed this life, leaving in full force her 
said last will and testament as modified by the codicil aforesaid ; 
and therealter, on the 7th day of August, A. D. 1566, the said last 
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will and testament and codicil thereto were duly admitted to pro- 
bate before Robert Junkin, Esquire, ordinary of Anderson district, 
in said State; and Edward Noble, one of the persons mentioned as 
executors therein, duly qualified, as executor ‘of said will and 
testament and codicil thereto on the same day and took upon, him- 
self the burthen of the execution thereof and aceepted and assumed 
the trusts thereby imposed upon him. 

And your oratrix further showeth unto your honors that there- 
after, to wit, on the — day of , A. D. 18—, the said Floride 
Elizabeth Clemson intermarried with Gideon Lee, of the State of 
New York; and your oratrix, Isabella Lee, is the only child of the 
said marriage; and thereafter, to wit, on the 27th day of August, 
A. D. 1871, the said Floride Elizabeth Lee, formerly Clemson, de- 
parted this life intestate, leaving surviving her as her sole heirs-at- 
law and distributees her husband, Gideon Lee, and her daughter, 
Isabella Lee, your oratrix. 

And your oratrix is informed and believes and so charges that 
the property so devised for the use of her mother under the said 
last will and testament and codicil of said Floride Calhoun, deceased, 
passed to your oratrix under the provisions thereof. 

And your oratrix further showeth unto your honors that after the 
death of the said Floride Calhoun the said cause in equity was con- 
tinued by Edward Noble, executor as aforesaid, and Thomas G. 
Clemson, administrator as aforesaid, and on the l4th day of July, 

A. D. 1871, an order was made by the circuit court for the 
15 sale of said plantation on sales-day, in January, A. D. 1872, 

on which last-mentioned day a sale under said order was 
made of said plantation to Thomas G. Clemson, as trustee for his 
wife, the said Anna M. Clemson, under the last will and testament 
and codicil of the said Floride Calhoun, the said Thomas G. Clem- 
son having been substituted as said trustee in the lieu and stead of 
the said Kdward Noble, and on the seeond day of Mareh, A. D. 1872, 
an order was made by the circuit court confirming said sale and 
directing title to the plantation to be made to Thomas G. Clemson, 
trustee as aforesaid, and on the 9th day of June, A. D. 1875, still 
another order was made again, directing said title to be made to said 
Thomas G. Clemson, trustee as aforesaid, and on June 10, 1875, title 
was accordingly made of said plantation to Thomas G. Clemson, 
trustee as aforesaid, 1n consideration of the premises, which were a 
recital of the proceedings in the case, and the nominal consideration 
usually inserted in deeds of three dollars, no money having been 
paid and vio cash having been paid into court or the hands of its 
officers except the costs, which said title deed was duly recorded in 
the oflice of register of mesne conveyance for Oconee county, State 
of South Carolina, May llth, A. D. 1876, and the said plantation 
thus taken in part payment of the said debt was held continuously 
up to the time of his death by the said Thomas G. Clemson, as 
trustee, under the trusts aforesaid, of the last will and testament and 
codicil thereto of the said Floride Calhoun. 

And your oratrix further showeth unto your honors that there- 
after your oratrix being then entitled to hold one-fourth of the said 
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plantation in fee simple absolute under the last will and testament 
and codicil thereto of the said Floride Calhoun, and the said Anna 
M. Clemson being entitled to hold a life estate in three-fourths of 
said plantation for her sole and separate use, with remainder to your 
oratrix upon the death of the said Anna M. Clemson, in case the 
said Anna M. Clemson did not exercise the power of appointment 
by her last will and testament as provided by the last will and testa- 
ment and codicil thereto of the said Floride Calhoun, Gideon Lee, 

acting for your oratrix, an infant of very tender years, and 
16 Thomas B. Clemson, as trustee, under the last will and testa- 

ment and codicil thereto of Floride Calhoun, on the — day 
of , A. D. iS—, made an informal partition of the said planta- 
tion, and thereifter your oratrix has beer in possession of about 
three hundred acres of the said plantation, and the remaining part 
of the said plantation, consisting of about eight hundred and _ four- 
teen acres, has been in possession of the said Thomas G. Clemson, a 
citizen of the State of South Carolina, up to the time of his death, 
and since his death it has been in the possession of Richard W. 
Simpson, a citizen of the State of South Carolina, claiming under 
the said Thomas G. Clemson, trustee, under last will and testament 
of the said Floride Calhoun. 

Your oratrix further showeth unto your honors that the said 
Anna M. Clemson departed this life on the 27th day of September, 
A. D. 1875, without having exercised the power of appointment con- 
ferred upon her by the last will and testament and codicil thereto 
of the said Floride Calhoun, and that thereupon your oratrix be- 
came entitled to said three-fourths of the said plantation then in 
possession of the said Thomas G. Clemson, as trastee aforesaid, in 
fee siinple absolute, and from the said time your oratrix Is entitled 
to the rents, issues, income, and profits of the said part of said plan- 
tation. 

And your oratrix farther showeth unto your honors that the said 
Thomas G. Clemson remained in possession of the said part of the 
said plantation, subject to the trusts of the said last will and testa- 
ment and codicil thereto of the said Floride Calhoun, from the time 
of the death of the said Anna M. Clemson until the 6th day of 
April, A. D. 1888, on which day he departed this life, leaving your 
oratrix his sole heir-at-law, during the whole of which time he col- 
lected the income, rents, issues, and profits of the said plantation, 
which, as your oratrix is informed and believes, were reasonably of the 
value of two thousand five hundred dollars per annum, amounting 
in the aggregate to over thirty-one thousand dollars, without inelud- 
ing interest. 

Your oratrix further showeth unto vour honors that since the 

death of the said Thomas G. Clemson the defendant, Rich- 
17 ard W. Simpson, has in some manner, claiming under the 

said Thomas G. Clemson, acquired possession of the said part 
of the said plantation, containing eight hundred and fourteen acres, 
formerly held by the said Thomas G. Clemson, as trustee as afore- 
sald, and of the accumulated income, rents, issues, and profits 
thereof, without having been appointed in any manner trustee under 
2—1415 
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the last will and testament and the codicil thereto of the said Floride 
Calhoun, and is now in the possession of the same and has received 
the income, rents, issues, and profits of the said part of said planta- 
tion since the death of the said Thomas G. Clemson. 

And your oratrix further showeth unto your honors that the said 
Thomas G. Clemson never accounted in his lifetime for the accu- 
mulated income, rents, issues, and profits of the said part of the said 
plantation arising since the death of the said Anna M. Clemson or for 
any part thereof, nor hasthe said Richard W. Simpson, since the death 
of ‘the said Thomas G. Clemson, accounted therefor, nor has he ac- 
counted to your oratrix for the income, rents, issues, and profits of the 
same while he has been in possession thereof, nor has he delivered up 
possession of the said part of thesaid plantation, although often re- 
quested so to do and as in justice and equity he ought to have done ; 
and the said Richard W. Simpson also neglects and refuses to ac- 
knowledge that the said Thomas G. Clemson, under whom he claims, 
held the said part of the said plantation and the income, rents, 1s- 
sues, and profits thereof as trustee under the last will and testament 
and codicil thereto of the said Floride Calhoun. 

And your oratrix is informed and believes and so charges that the 
said Richard W. Simpson intends and is about to make and execute 
a deed or deeds of the said eight hundred and fourteen acres of the 
said plantation and the accumulated income, rents, issues, and profits 
thereof to uses and purposes which will whoily defeat her rights in 
the premises, as hereinbefore asserted; all which actings and do- 
ings of the said defendant are contrary to equity and good conscience 
and tend to the manifest Wrong, injury, and oppression of your ora- 
trix in the premises. 

In tender consideration whereof and forasmuch as your or- 
18 atrix is remediless in the premises and can have full, complete, 
and adequate relief enly in a court of equity, where matters 
of this sort are properly cognizable and relievable, to the end, 
therefore, that the said Richard W. Simpson may, if he can, show 
why your oratrix should not have the relief hereby prayed and 
may, according to the best and utmost of his knowledge, remem- 
brance, information, and belief, fall, true, dircet, and perfect answer 
make to the statements aud allegations, each and every of them, con- 
tained in this bill of complaint as if he were specially and particu- 
larly interrogated thereto (answer on oath being waived); especially 
that he, the said Richard W. Simpson, the defendant, may answer 
the following, as required by the note hereunder written : 

First. Whether the title to the eight hundred and fourteen acres 
of land, part of the plantation known as the Fort [Hill place, is not 
correctly set forth in this bill of complaint; and, if incorrectly set 
forth, answer fully, perspicuously, and at large in what particulars 
it is incorrectly set forth. 

Second. Whether Thomas G. Clemson went into the possession of 
the said eight hundred and fourteen acres of land as trustee under 
the trusts contained in the last will and testament and codicil 
thereto of Floride Calhoun. If not, how and in what manner did 
he go into possession thereof? 
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Third. Whether the said Anna M. Clemson died without execnut- 
ing the power of appointment by her last will and testament (if she 
made any last will and testament) conferred on her by the last will 
and testament and codicil thereto of Floride Calhoun, and, if it is 
claimed that she executed said power, show particularly how and 
in what means she did so. 

Fourth. Whether the said eight hundred and fourteen acres of 
land are not of the value of twenty-five thousand dollars; and, if 
not of that value, of what value. 

Fifth. Whether the incomes, rents, issues, and profits of the said 
eight hundred and fourteen acres since the death of Anna M. Clem- 
son were not received and retained by Thomas G. Clemson. 

Sixth. Whether the said eight hundred and fourteen acres are not 

now and have not been since the death of Thomas G. Clem- 
19 son in the possession of Richard W. Simpson, and whether 

he has not collected the income, reuts, issues, and profits 
thereof. | | 

Seventh. Whether he, the said Richard W. Simpson, doves not 
intend to convey and whether he will not, unless arrested by judi- 
cial process, convey the said plantation and the income, rents, issues, 
and profits thereof to uses and purposes which will defeat the rights 
of your oratrix herein ? 

Kighth. Whether he does not contemplate, in certain contingen- 
cies possible to arise, conveying such property as Thomas G. Clem- 
son died in possession of, and which has since the death of said 
Thomas G. Clemson come into the possession of him, the said Rich- 
ard W. Simpson, to such uses and purposes as would prevent the 
demands of your oratrix hereinbefore asserted being satisfied out of 
such property ? 

And that the defendant, Richard W. Simpson, may come vo a fair 
and just account of the income, rents, issues, and profits of the said 
eight hundred and fourteen acres of land which came into his pos- 
session by, through, or under the former trustee, Thomas G. Clem- 
son, as aforesaid, and which have been collected by him since he 
‘ame Into the possession of the said trust property; that the trusts 
whereon the said Thomas G. Clemson held the said property known 
as the Fort Hill place be declared and that the cloud upon the title 
of your oratrix to the said property be removed by the judgment 
and decree of this court, and that your oratrix be adjudged to hold 
the said plantation known as the Fort Hill place as the same was 
originally described in fee simple absolute; that the said Richard 
W. Simpson may account for the personal property in which Anna 
W. Clemson had a life estate and in which your oratrix has an 
estate in remainder or otherwise which came into his possession, 
and that the said Richard W. Simpson may be enjoined and _ re- 
strained from making any deed or deeds of the said plantation or 
any part thereof or any of the property which said Clemson died 
possessed of to any uses or trusts which will in any manner tend to 
cloud the title of your oratrix or in any manner defeat her rights 
in the premises as hereinbefore asserted; and that your oratrix may 
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have such other and further relief in the premises as the 
20 nature of her case shall require and to your honors shall 
seem meet and ugrecadbie Lo eg Uulls and good CONSCIENCE. 
May it pleuse your honors to vrant unto your oratrix not only 
your most gracious writ or writs of injunction of the United States 
of America issuing out of and under the seal of this honorable 
court, to be directed to the said Richard W. SIN pPsOn, to restrain 
him from making and executing any deed or deeds of the planta- a 
tion known as fort Till or aby part thereof, to any Uses Of DUPpPoOses 
which will cloud the title of your oratrix or in any manner tend to 
defeat her rights In the prelulses, or from assigning or transferring 
any of the accumulated income, rents, issues, and profits of said 
plantation but also your most eracious writ of subpana of the 
United States of America, lo be directed to the said Richard W. 
Simpson, thereby commanding him, at a certain day and undera 
certain pain therein to be specilied, personally to be and appear 
before your honors in this honorable Court, and then and there Lo 
answer all and singular the premises and to stand to, perform, and 
abide such order and decree therein as to your honors shall seem 
meet; and your oratrix shall ever pray, We. | 
The defendant is required to answer the interrogatories numbered, 
respectively, first, second, third, fourth, fifth, sixth, seventh, and 
elghth. 
J. F. CARL. ‘- 
Complainant's Nolicitor. 
BUCTLANAN & YOUMANS, 
Of Counsel. 
endorsed: Filed 26th Nov’r, [SSS. 
21 On the 2oth day of November, A. D. ISSS, came into court 
the complainant, by her attorney, and filed the following 
afidavit of James DP. Carey: 
Affidavil. 


Tue UnNitep SrTates OF AMERICA, 
Distris / (il Soulli Carolina. bourth Cipenal > 


ln the Crreuit Court. 
he parle ISABELLA LEE, 
Petition fol appointment of Gideon Lee “as her next friend. = 


Personally appeared before me J. PB. ¢ arey, who on oath savs that 
Isabella Lee is a citizen of the State of New York: that Gideon Lee 
isa eltizen of the State of New York. and that Riehard W. Simpson 
is a citizen of the State of South Carolina. 


JAMES P. CAREY. ' 


sworn to before me November Poth, ISSS. 
J. E. HAGOOD, 


L. & te. ee 2 6 


IKendorsed : Iiled 2b Novr, LSSS. 
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22 And on the same day, to wit, the 26th day of November, 
A. D. 1888, the following subpana ad respondendum was issued: 


UNITED STATES OF AMERICA, 
Fourth Circuit, District of South Carolina: 


The President of the United States of America to Richard W.Simp- 
son, a citizen of the State of South Carolina: 


You are hereby strictly commanded and firmly enjoined, that all 
manner of excuses being laid aside, you be and appear before the judges 
of the cireuit court of the United States for the district of South Caro- 
lina, at Charleston, on the first rule day, twenty days after the serv- 
ice thereof, then and there true and perfect answer to make, upon 
your corporal oath on the Holy Evangelists, to all such matters as 
shall be objected against you in the bill of complaint of Isabella 
Lee, an infant, a citizen of the State of New York, who sues, by her 
) next friend, Gideon Lee, a citizen of New York. 

And also that you do, on the rule day next immediately 
after the day appointed and expressed, file or caused to be 
filed in the registry of said court your plea, answer, or de- 

murrer to the said bill of complaint. 
Hereof fail not under the pain of one hundred pounds. 
Given under the seal of the said court. 

“ Witness the Honorable Melville W. Fuller, Chief Justice of. the 
United States of America, at Charleston, in South Carolina district 
aforesaid, the 26th day of November, in the year of our Lord one 
thousand eight hundred and eighty-eight, and in the one hundred 
and thirteenth year of the Sovereignty and Independence of the 
United States of America. 


9 
25 


J. F. CARE. 
Complainant’s Solicitor. 
BACHMAN & YOUMANS, 
Of Counsel. 


Memorainduin. 


The defendants will take notice that they are required to enter 
their appearance in this suit in the clerk’s office of the circuit court 
of the United States for the district of South Carolina on or before 

the first Monday of January, 1880; otherwise the bill will be taken 
pro confesso against them. 
J. E. HAGOOD, 
CC. C. U.S. at. of & C. 


J. P. CAREY, 
Lo mplt's Solr. 
BACHMAN & YOUMANS, 
Of Counsel. 


24 On the 8th day of December, A. D. 1888, the following 
notice of appearance was filed: 


atin, ills, 


14 ISABELLA LEE, &¢., VS. RICHARD W. SIMPSON, 


Appearance. 
Unirep Srates or America, District of South Carolina: 
In the Circuit Court, Fourth Cireuit. 


IsaABpeLLA Ler,by Her Next Friend, Gipeon LEK, ) 
us, 7 
Ricuarp W. Simpson. j 
We appear for the defendant in this ease as of this day. 
Dee’r Sth, 1888. 
WELLS & ORR, 
By JNO. C. HASKELL. 


Kndorsed: Filed 8 day of December, 1888. 


25 And on the 15th of Deeember, 1888, came into court the 
. ° . 7 , ? 
defendant, and, by his solicitors, Weils and Orr and Smythe 
& Lee, filed the following answer: 


Answer. 


Tue Untrrep Srates or AMERICA, 
District of South Carolina, Fourth Circuit: 


In the Circuit Court. 


IsABELLA Ler, a Citizen of the State of New York, an Infant, by ) 
Ifer Next Friend, Gideon Lee, a Citizen of the State of New 
York, Complainant, | 


against 
Ricnarp W. Simpson, a Citizen of the State of South Carolina. | 


Answer of the defendant. 


The answer of Richard W. Simpson to the bill of complaint of the 
complainant aforesaid. 


This defendant, saving and reserving to himself all and all manner 
of exception to the error, uncertainties, and Imperfections in the 
complainant’s said bill contained, for answer thereto or to so much 
and such parts thereof as he is advised that it is material and neces- 

sary for him to make answer—answering, seys: 

[. That the facts as alleged in said bill, if they be true as so stated, 
do not make out such a case as calls for the interposition of a court 
of equity, Inasmuch as they do not show that the complainant has 

not a plain and adequate remedy at law; that the complain- 
26 ant’s cause of action as stated in said bill, if anv she have, is 

not against the defendant in any judiciary capacity, but is 
simp ly an action of eyectment or to trv title to real estate ‘and for 
damages for which her remedy at law is complete; that the com- 
plainant nowhere alleges that she has brought her action at law to 
establish her tithe to and reeover her possession of the property in 
question, and that this proceeding is ancillary thereto; that there is 
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nothing in said bill to establish any liability on the part of this de- 
fendant to account for the acts of Thomas G. Clemson, alleged to be 
trustee, and this defendant therefore submits that the complainant 
cannot and is not entitled to maintain said bill, and he craves that 
he may have the same benefit of these exceptions as if he had spe- 
cially demurred on these grounds to the said bill of complaint be- 
cause thereof, 

II. Further answering, this defendant says that Floride Callioun 
and her daughter, Cornelia Calhoun, being seized and possessed as 
tenants in common of the plantation commonly known as Fort Hill, 
on the east side of Seneea river and which 1s now Oconee county, in 
the State of South Carolina, and containing eleven hundred and ten 
acres, more or less, on or about the 15th day of May, 1554, conveyed 
the same, with certain negro slaves and other personalty, to Andrew 
P. Calhoun for the sum of forty-nine thousand dollars, and that to 
secure the purchase-money thereof the said Andrew P. Calhoun did 
execute his bond, secured by a mortgage of the said property, con- 
ditioned for the payment to the said Floride Calhoun for the sum 
of forty thousand two hundred dollars and to the said Cornelia Cal- 
houn for the sum of eight thousand two hundred dollars. 

II]. That thereafter, to wit,on the — day of , A. D. 1856, the 
said Cornelia Calhoun died intestate and unmarried, and that there- 
after, to wit, on the — day of February, A. D. 15856, letters of ad- 
ministration were duly granted to one ‘Thomas G. Clemson. 

IV. That thereafter, to wit. on the 12th day of March, 1856, 

27 the suid Floride Calhoun and the said Thomas G. Clemson, 

as administrator of the estate of the said Cornelia Calhoun, 

deceased, instituted proceedings for foreclosure against the said An- 

drew P. Calhoun on the bond and mortgage aforesaid in the court 
of equity for the district of Pickens and State of South Carolina. 

V. That thereafter, to wit,on the 25th day of July, A. D. 1866, 
and during the pendeney of said action for foreclosure, the said 
lloride Calhoun departed this life leaving in full force her last will 
and testament and codicil thereto, a copy of which is hereto attached 
as Exhibit A,as a part and parcel of this answer, and reference 
thereto craved; that the said will and codicil were duly admitted to 
probate, and that Edward Noble. one of the executors therein named, 
duly qualified thereon and took upon himself the administration 
thereof. 

VI. That the twentieth clause of the said will of the said Floride 
Calhoun is as follows: 

One part, being the fourth of the above residue, I give and bequeath 
to my daughter Anna during her life and for her sole and separate 
use, and at her death I will and bequeath it to her daughter 
Kioride, and at Floride’s death, if she dies without issue, I will and 
bequeath it to the clildren of my deceased sons, John and William, 
then living, equally among them or to their issue, if they be dead ; 
issue to represent the parent. 

The better to effect my intentions in regard to the property in this 
and the second clause given to Anna, I appoint Edward Noble, of 
Abbeville, trustee for it, and vest in him tie legal title. Should 


16 ISABELLA LEE, &¢€., VS. RICHARD W. SIMPSON. 


Anna at any time wish to sell the house and lands in Pendleton, 
or all or any portjon of the property given to her for life, the trustee, 
provided it meets with his approval, is authorized to dispose of 1t 
according to the wishes ol 1a daugiiter, Upor having her written 
request fol SO dong. Lhe proceeds of such sale the trustee shail 
hold subject to the trusts and limitations declared in reference 

to thre original property. The trustee 1s authorized and re- 
25 quired to Invest the proceeds and also the fourth part of the 

residue herein given to her in such property or in such way 
as she may in writing direct, provided’ it meets with his approval. 
The trustee is authorized and required from time to time to change 
such investments as olten as he ay be directed so to do by ny 
said daughter in writing, provided it meets with his approval, held- 
ing always the substituted property or reinvestments subject to the 
trusts and limitations aforesaid. If from death or any other cause 
there Is io trustee or if. Anna at aiy time should desire to change 
her trustee she shall have the power so to do and to appoint another 
by instruction in writing under seal executed by her in the presence 
of two stibscribing Withesses; and as often as she may desire to 
change her trustee she shall have the power so to do by observing the 
form and sulemiuily above deseribed., 

Vil. That in and Dy the said codicil the said Floride Calhoun 
devised three-fourths of her interest in the said bond and mortgage 
amounting to about forty thousand two hundred dollars on the fol- 
lowing trusts: “ To my daughter, Anna M. Clemson, to be enjoyed 
by her under clause twenty of the will and according to the pro- 
Visions of that clause to vest In the same trustee and to be sub- 
ject to all the powers, trusts, conditions, and limitations of that 
clause precise! \ us the beg Wests therein tmmade were subject LO them, 
with this CXCepPLloll bid lteration, thieat my daughter Anna Is 
hereby authorized and einpowered by her last will and testament 
duly executed by her to dispose of this bequest of three-fourths of 
sald bond and mortyayve debt as she pleases. lt she does hot thus 
dispose of it at her death I give and bequeath it, the said 
three-fourths, to) her daughter Floride; and should the said 
daughter, floride, die without leaving Issue | give and bequeath it, 
at her death, LO her brother, Calhoun (‘lemson: but, nevertheless, 
lloride shall likewise have power to dispose of it at her death as 
she pleases DV il will ana Leslabnient duly executed by her.’ lor 
the further provisions of said codicil see will which is hereto at- 

tached. 
PQ) Vill. Phat thereafter, to wit, on the 13th day of Decem- 
ber, IS71, the said Thomas G. Clemson was substituted as 
trustee of Anna M. Clemson, under the trusts of the will of Floride 
Calhoun, in the place aud stead of Edward Noble, by an instrument 
in writing, duly executed in accordance with the requirements of 
said will, and the said Thomas G. Clemson duly aecepted the said 
trust. | 
IX. That thereafter the said Edward Noble, as executor of the 
sald lloride Calhoun, Wiis substituted (il the record ot the proceed - 


ings for foreclosure agaiust the said Andrew VL. Caihoun, and the 
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cause, after having been taken by appeal to the supreme court of 
the State of South Carolina, resulted in a decree of foreclosure, under 
which the said Fort Hill property was sold and purelased by the 
said Thomas G. Clemson on the Ist day of January, A. D. IS72, and 
subsequently, to wit, on the 10th day of June, IS75,a title was made 
for the same in pursuance of a decree of the court to said Thomas 
G. Clemson, as trustee of Anna M. Clemson, under the willof Flovride 
Calhoun, deceased. , 

X. And this defendant denies the allegation of the said bill of 
complaint that the only consideration for the said convevahce Was 
a nominal consideration of three dollars. 

On the contrary, he alleges that the consideration thereof was the 
mortgage debt so due by the said Andrew P. Calhoun; and he al- 
leges further that the said Thomas G. Clemson did, at that time, out 
of his own private funds and as a part of the same transaction, dis- 
charge legacies and demands due and constituting a charge upon 
the said property amounting to six thousand nine hundred and 
sixty-four ;,'\; dollars, which have never been repaid to him, but 
which constitutes to-day advances made by the said Clemson, out of 
his individual funds, for the purchase and redemption of the said 
property. ‘ 

XI. That thereafter, to wit, on the 5th day of November, 1875, a 
partition in kind was made of the said Fort [hill plantation between 

the said Anna M. Clemson, Thomas (. Clemson, as her 
30) trustee, on the one part, and the complainant and Gideon 

Lee, as her guardian, on the other part, by which one-fourth 
part thereof, amounting to two hundred and eig LV -¢ light acres, was 
«llotted and set off to the complainant, and the remainder, amount- 
ing to about eight hundred and fourteen acres. was allotted and set 
off to the said Anna M. Clemson and Thomas Gr. Clemson; that the 
said complainant thereupon entered into possession of the said piece 
or parcel uf said property so allotted to her, and las ever since re- 
mained in possession thereoft. 

XI. That thereafter, to wit, on the 12th day of September, 1875, 
the said Anna M. Clemson, otherwise known as Anna CU. Clemson, 
departed this life, leaving in fall foree and unrevoked her last will 
and testament, bearing date the 20th day of September, A. D. 1871, 
Wherein she devised and disposed of all her property, including her 
interest in the Fort Hill property, so held in trust under the provis- 
lons of the will of the said Floride Calhoun to her husband, the 
said ‘Thomas G. Clemson, absolutely and in fee simple; that the said 
last will and testament was duly executed by the said Anna M, 
Clemson and was duly admitted to probate in the court of probate 
for the county of Oconee and State of South Carolina, and he an- 
nexes to this his answer, and as prear't anid parce! thereot, a COpy of 
the willof said Anna M. Clemson as Exhibit B and craves reference 
thereto, is part of this auuswer, as often as hay be necessary. 

ALLL. And this defendant denies that the said Anna M. Clemson 
died without having exercised the power of disposition conferred 
upon her in and by the last will and testament of the said Floride 
Calhoun. On the contrary, tiis defendant alleges that by her last 
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son. as he is sued in this action, intends or is about to exeente any 
deeds of the said elalt hundred ana f 
plantation or the accumulated income, rents, issues, and profits 
thereof to any use or purpose whatsoever. 

ATX. And this defendant further denies that the said complain- 
ant, even if the facts alleged in the said bill of complaint are true, 
lus any legal title to the property Wn question, because he SAYS ab 
the death of the suid Floride Calhoun the property then constituting 


} 


the corpus of the said trust estate was personal property, to wit, a 
bond and mortgage of A. P. Calhoun; that in “seats by the _ and 
codicil of said Floride Calhoun it was provided that if the said Anna 
M. Clemson did not Giapase of her interest therein such interest, to 
wit, three-fourths of the said bond and mortgage, should go to her 
granddaughter Floride; and should the said Floride die without 
thie nat her death to her brother, John Callioun Clemson; that 
the said Floride Clemson, afterwards Floride Lee, departed this Ii 
on the 27th day of August, 1871, and prior to the death of the said 
Anna M. Clemson, in consequence whereof the said property did 
not vest In the complainant, but became part of the residuary estate 
of the said Floride Calhoun, and that therefore the complainant, not 
having the legal title to the said property, Cannot ih any event 
maintain this action against this defendant. 
XX. Further answering, this defendant says that since the death 


rteen acres of the said 


o- 


ISssule, 


of the said Mee M. Clemson, to wit, since the 22d day of 
a Septem! er, D. 1875, the said Thomas (+. Clemson has been 

in mre sp and continuous possession of the said Fort 
fill property, claiming to hold the same as his individual property 
i fee simple; that this fact and this claim has been well known to 
the complainant and to her guardian, Gideon L but that they 
have a lesced therein, and that no objection thereto or adverse 


Claim: to the said property has been set up by the complainant or 
anyone in her behalf until the commencement of this action on the 
26th day i November, A. D. 1888, a period of over thirteen vears ; 
and this defendant submits that by this laches the complainant 
deprived a If of the right now to Invoke thi | a) a court 
CGuIty, 

NXT. And this defendant, further answering, submits to the court 
that the allegations of the complainant’s bill go ‘to show tha 
she claims the legal title to a pleee of real estate deseribed in the 


ewe a ts ich she is not in possession, and that the defendant 
refuses to recognize such title or the right of the complainant to the 
possession of such property, setting up title In another; that this 
constitutes a cause of action cognizable only in a court of law, In 


, . 7 , oh. 5 al 
which the remedy of the complainant Is complete, and over which 
tl) g COUNT has ne marisdietion., 


esis And this defendant furt] ler submits that nowhere it) the 


get, hs ; tT. | . : 1] ’ ‘% _ ’ , ’ ' ® r} ¢ 1} 
auld Dill is there eontained ;: INV allegation In ans inner setting up 
> bs ‘se > * * e . . ? ot ‘ ‘ .* : . '% > } ; 

or constituting any fiduciary relation whatsoever between the com- 


pPlainant alia the defendant. Richard \\ Sinisa : ’ ~ OWT OF 


setting up a right or equitv whatsoever in the satd complaint to 


call this defe a to any account, nor any liability on im to ac- 
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count to her in anv Way, shape, or manner. On the contrary, the 
allegations of the said bill tend only to set out that this defendant 
Is a trespasser in possession of certain property, to which the com- 
plaint illeges that she has tithe and whieh belongs to her; that itis 
nowhere alleged that this defendant is insolvent, and that, as a 
matter of fact, he is abundantly solvent, and that therefore 
*y . } . ?, . . 
ot the allegations of the complainant’s bill go to make out 


— 


simply ahi aetion al law avalhst this defendant, for which her 
remedy at law is adequate and suflicient. 

XNITE. And this defendant, further answering, submits that the 
complainant is not entitled to the relief asked in her said bill, hor 
to any decree against this defendant, in his individual capacity, in 
Which alone he is sued in this proceeding; that he is in possession 
of suid land solely as executor, and that ho decree can be rendered 
In this action which can allect his possession as executor or in any 
way bind hin as such. 

NALTV. And this defendan, tspecifically answering the interroga- 
tories propounded to him ana ani xed to the said bill of complaint, 
ania for answer to then, saith: 

To the first Interrogatory: That the title of the complainant Is not 
correctly set forth in the said bill: that the said Anna M. Clemson 
fully exercise] the power conferred upon her by the will of the said 
lloride Calhoun, and disposed of the said property in favor of the 
sald Thomas G. Clemson, thereby vesting the legal title in him ; and 
lie allege s that the title to the said properly Is correctly set forth in 
this answer. 

To the second interrogatory: That the said Thomas G. Clemson 
went Into possession of the said eight hundred and fourteen acres 
of land as trustee of Anna M. Clemson, under the trusts of the will 
of lloride Calhoun, but that at thesame time, and as part and parcel 
of the same transaction, he paid outoft lis rndividual funds the sum 
of SIX thousand nine hundred ana sixty-four 4°) dollars, necessary 
to clear sald property from incumbranees liposed upon and resting 
upon it under the willof said Floride Calhoun. 

To the third iiterrogatory: Phat the said Anna M. Clemson did 
fully execute the power of disposition conferred upon her by the will 


of the said Floride Calhoun in the manner fully hereinbefore set 
forth. 
35 ‘Lo the fourth Interrogatory : That the appraised value of 


the said Fort Hill plantation of eight hundred and feurteen 
ACCS is fifteen thousand dollars. 

To the filth interrogatory: That the said Thomas G. Clemson 
never, So far as the defendant Is informed. ever recel ve d any net In- 
come, rents, Issues, and proltits of the said eight hundred and four- 
teen acres. 

To the sixth interrogatory: That the said Thomas G. Clemson 
has been in the quiet and undisturbed possession of the said Fort 
Hill plantation of cight hundred and fourteen acres, claiming the 
Sate as lis Individual property, ever since the sa d 2d dav ol Sep- 
tember, 1875, and that since the death of the said Thomas Gi. Clem- 
Son that POSSESSION las been coutinued in lis executor, and that 


~{ 
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such executor has collected the sum of sixty-six dollars as the entire 
income, rents, issues, and profits of the said property since his com- 
ing into possession thereof. 

To theseventh interrogatory: That he, the said Richard W.Simp- 
son, does not intend to convey and will not, unless arrested by ju- 
dicial process, convey the said plantation and Income, rents, Issues, 
and profits thereof to uses and purposes which will defeat the rights 
of the complainant therein. | 

To the eighth interrogatory: That he, the said Richard W. Simp- 
son, does not contemplate, in any coutingency possible to arise, con- 
veying such property, as Thomas G. Clemson died In possession of, 
in any manner whatsoever. 

XXV. And this defendant submits to this honorable court that 
all and every the matters in the said complainant’s bill mentioned 
and complained of are matters which may be tried and determined 
at law, and with respect to which the said complainant is not en- 
titled to any relief from a court of equity, and this defendant hopes 
that he shall have the same benefit of this defence as if he had de- 

murred to the said complainant’s bill. 
v0 And this defendant further denies each and every allega- 
tion in said bill not hereinbefore specifically admitted or de- 
nied. 

And this defendant denies all and all manner of unlawful com- 
bination wherewith he is by the said bill charged, wyhout this, that 
there is any other matter, cause, or thing in the said complainant's 
bill of complaint contained material or necessary for this defendant 
to make answer unto and not herein and hereby well and sufli- 
ciently answered, confessed, traversed, and avoided or denied is 
true to the knowledge or belief of this defendant. 

All matters and things this defendaint is ready and willing to aver, 
maintain, and prove as this honorable court shall direct, and hum- 
bly prays to be hence dismissed with his reasonabie costs and 
charges in this behalf most wrongfully sustained. 

WELLS & ORR, 
SMYTHE & LEER, 
Defi ndant’s Solicitors. 
Unirep States OF AMERICA, | 
District of South Carolina. | 


In the Cireuit Court, Fourth Cireuit. 


Personally : appeared Richard W. Simpson, defendant above 
named, and, being duly sworn, deposes and says that the foregoing 
answer is true of his own knowledge, except as to those matters 
therein stated on information and belief, and as to such matters he 
believes them to be true. | 

RICHARD W. SIMPSON. 


Sworn to before me this 15th day of December, 1SSS. 
LE NRYMeIVER, 
Ass. Justice-of the Supreme Court of South Carolina. 


a 
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Od (Exuipir A.) 
Copy of the Will and Codicil of the Late Mrs. Floride Calhoun. 


in the name of God, Amen. 

[, Floride Calhoun, of Pendleton, S. C., relict of the late John C. 
Calhoun, in good health and of sound mind, do execute, this my 
last will and testament, hereby revoking all others heretofore made. 


l. 
I direct my executors to pay my debts. 


») 


To my daughter Anna Maria, wife of Thos. G. Clemson, of Mary- 
land, I give, devise, and bequeath during her life, and for her sole 
and separate use, the following property: My house and lot in 
Pendleton and the land attached and belonging thereto, purchased 
by me from Mrs. William Adger, together with the furniture and 
everything in the house and upon the premises, reserving, however, 
the silver and such other articles as | may hereafter specifically give 
to others; also all my Jewelry and the silver cups and prayer book 
presented to me by the church at Newport, RL. At Anna’s death 
I devise and bequeath all the above-mentioned property to her ay 
daughier, Floride Clemson, and at the death of Floride, if she dies 
without issue, | devise and bequeath it to my. sons, John’s and Wil- 
liam’s, children then living equally among them, or, if they be dead, 
to their issue then living. 


‘> 
), 


‘To my granddaughter, Floride Elizabeth Clemson, I give and be- 

queath all my silver not heretofore given to others; also my tortoise- 

shell work-box, a gift from my late friend and cousin, Edward 

oS Doisseau ; also the work-box given to me by her mother, in- 

cluding the contents of both boxes. [ also give and_ be- 
queath to her my negro boy, Andy, now about nine years old. 


L. 


To my grandson, John Calhoun Clemson, I give and bequeath 
my man Jackson and the sum of one thousand dollars; also the ~ 
book containing the funeral cremonies of his grandfather, presented 
to me by Mr. Rh. Pinckney, of Charleston. 

», 

To Kate VP. Calhoun, my daughter-in-law, I give and bequeath 
for and during her life the following articles, viz: The oak bed- 
stead given me by my son Williamin; one mattress, one feather bed, 
bolster, and two pillows; one black walnut bureau, with glass fix- 
tures; a small mahogany rocking chair, four faney chairs; a centre 
table, with marble top; a small camp chair; the photographs of 


on 
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my sons John and William ; the oil-painting portraits of my mother 
and husband; the faney painting representing Byron’s Dream and 
the two china flower pots given me by her mother. At Wate’s death 
I give and bequeath the above articles to her childre th, my grand 
children, who survive her. 


b>. 
To John C. Calhoun, my grandson, child of deceased son John, | 
give and bequeath the large Bible given to me by his tather. 


— 


To Benj. A. P. Calhoun, my grandson, child of my deceased son 
John, 1 give and bequeath his grandfather Calhoun’s Work on Govy- 
ernment, marked on the outside in print In my name. 
ov S. 

To William Lowndes Cathoun, my grandson, child of my deceased 
son William, | give and bequeath the book called the “ Nile Boat,” 
given to me by his father, and all my shells which were given to me 
by his father. 

v. 
To my son, Andrew P. Calhoun, [ bequeath lis father’s portrait, 
a painted in Europe, and now hanging at Fort Till. 

10. 


To Margaret CaJhoun, my son Andrew’s daughter, I give and be- 
queath my two silver goblets with handle and inseription, both 
given by her father—one to me and the other to my deceased 
daughter, Cornelia. 

11. 

To Duff Green Calhoun, my grandson, | give and bequeath 

Wordsworth’s Poems, which has my name in it. 
12. 

To Jolin C. Calhoun, my son Andrew’s child, | giveand bequeath 
“Scott’s Poetical Works,” give : by my deceased daugliter 

SICOLL: oelica orks, given to me by my deceased dauuglhitel 
Cornelia. 

To Andrew P. Calhoun, my grandson, I give and bequeath the 
“Carolina Tribute to Calhoun,” presented to me by the author. 

14. 

To James Edward Calhoun, my grandson, I give and bequeath 
the “ Women of the Bible”. 
40 15. 

To Patrick Calhoun, my grandson, I give and bequeath the book 
called the “ Men of the Bible.” 
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16. 


To Mary Lueretia Calhoun, my granddaughter, I give and be- 

queath my silver napkin rings, one dozen. 
17. 

To Floride Ryon, my namesake, daughter of James H. Ryon, of 
Winnsboro, I give and bequeath my toilet box, containing two small 
rlass perfume bottles; also “ Nature’s Gems,” a book presented to 
g 
ine by her grandmother. , 


1S. 


To Emma Floride Cunningham, my namesake, daughter of 
Kloride C. Cunningham, of Charleston, I give and bequeath my gold 
watch and chain and the trinkets, key, pen, and medallion. 


1"). 


[ am possessed still of a large residue of property, consisting prin- 
cipally of a debt due me by my son Andrew for the purehase of 
Fort Hill, amounting to about $40,200, secured to me by bond and 
mortgage. [have also an unsecured interest in a gold mine In 
Dahlonega, Ga., belonging to the estate of my late husband, and 
also an interest in the estate of my second son, Patrick, and second 
daughter, Cornelia, besides other property. Whatever real or per- 
sonal property [ may possess at my death and not hereinbefore 
specifically or otherwise disposed of, | direet my executors to sell 
whenever they shall deem it advisable. I direct my executors to 
collect, as fast as possible, the above-mentioned residue of my 
estate, and after paying off my debts and the legacy to Calhoun 
Clemson the remainder | wish divided into four parts, which I dis- 
pose of as follows : | 


41 20). 


One part, being the fourth of the above residue, I give and be- 
queath to my daughter Anna during her life and for her sole and 
separate use; and at her death I willand bequeath it to her daughter 
Floride, and at Floride’s death, if she dies without issue, I will and 
bequeath it to the children of my deceased sons John and William 
then living equally among them or to their issue if they be dead ; 
issue to represent the parent. 

The better to effect my intentions in regard to the property in 
this and the second clause given to Anna I appoint Edward Noble, 
of Abbeville, trustee for it and vest in him the legal title. Should 
Anna at any time wish to sell the house and lands in Pendleton or 
all or any portion of the property given to her for life, the trustee, 
provided it meets with his approval, is authorized to dispose of it 
according to the wishes of my daughter upon having her written 
request for so doing. The proceeds of such sale the trustee shall 
hold subject to the trustsand limitation declared in reference to the 
original property. ‘The trustee isauthorized and required to invest 
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the proceeds, and also the fourth part of the residue herein given 
to her, in such property or in such way as she may in writing direct, 
provided it meets with his approval. The trustee is authorized and 
required from time to time to change such investments as often as 
he may be directed so to do by my said daughter in writing, pro- 
vided it meets with his approval, holding always the substituted 
property or reinvestments subject to the trusts and limitations afore- 
said. If from death or any other cause there is no trustee or if 
Anna at any time should desire to change her trustee, she shall have 
the power so to doand to appoint another by instruction in writing, 
under seal, executed by her in the presence of two subscribing wit- 
nesses; and as often as she may desire to change her trustee she 
shall have the power so to do by observing the form and solemnity 
above described. 


42 21. 


One-fourth part of said residue of my said estate I give and bequeath 
to my granddaughter, Floride E. Clemson, but if Floride should 
die without leaving issue I give and bequeath it at her death to the 
children of my sons John and William, or the issue of them if they 
be dead, the issue to take by representation. 


22. 


The remaining two-fourths I dispose of as follows: To Kate P. 
Calhoun, my daughter-in-law, I give and bequeath the one-half of 
the one-fourth of said residue of my estate, to be enjoyed by her 
during her widowhood. At her death or marriage, whichever first 
happens, I give and bequeath the same to such of her children— 
being my grandchildren—as they may be alive; but should either 
of my said grandchildren die under twenty-one years of age, leav- 
ing no child or children, the share of such deceasing grandchild 
shall go to the survivors or survivor of them or their issue, the 
issue representing the parent. If Kate should die before me what 
I have given her in this will is not to revert to my estate, but is to go 
to her children—my grandchildren—living at my death, subject to 
the conditions and limitations above expressed. 


23. 


The remaining fourth and half of a fourth of the aforesaid resi- 
due of my estate I give and bequeath to my grandsons, John C. 
Calhoun and Benjamin A. P. Calhoun, sons of my deceased sons, 
John and William Lowndes Calhoun, child of my second son Wil- 
liam, equally among them. And should either of them die under 
twenty-one years of age, leaving no issue, the share of such deceased 
child shall go to the survivor or survivors. 
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24. 
In no event do [ wish to die intestate as to any portion of my es- 


tate. If I have failed in the foregoing clauses to dispose of 
45 the whole of my estate I will and direct the residuum, what- 
ever it my consist of, to be converted by my executors by sale 
Into money and equally divided between the children of my 
daughter Anna and the children of my deceased sons John and 
William, each child of the three parents taking an equal share. 
25. 

I nominate and appoint as executors to this my last will and tes- 
tament my friends and relatives, Edward Noble, of Abbeville, and 
Thos. J. Pickens, Sr., of Pendleton. 

In testimony whereof I hereunto aflix my signature this the 27th 
day of June, A. D. 1565. 

(Signed) PLORIDE CALHOUN. 


Signed, published, and declared by the testatrix as and for her 
last will and testament in our presence, who, at her request and in 
her presence, subscribed our names as witnesses thereto. 


(Signed) Rev. A. H. CORNISH. 
(Signed) WM. HENRY TRESCOTT. 
(Signed) EUGENIA PARKER. 


Codicil to Mrs. Floride Calhoun’s Will. 


The termination of the late war having deranged all property 
matters and in a great measure destroved the wealth of the country, 
and as such has been its effect upon the extent and value of my 
estate it is necessary that my will hereto attached be altered to con- 
form to the altered eondition of the country, therefore it is that I 
add this codicil reshaping and changing the disposition heretofore 
made of my estate. 


[ give and devise to my daughter-in-law, Kate P. Calhoun, and 
to her children, John C. Calhoun, Benjamin A. P. Calhoun, and 
William Lowndes Calhoun, my house and lot in Pendleton, with 

the land, about 75 acres, attached and belonging thereto, which, 
44 by the 2nd clause of the will, was given to my daughter, 

Anna M. Clemson. ‘The furniture and al! other deseription 
of property embraced in said second clause is not included in this 
gilt to Kate and her children. Kate’s share in the house, lot, and 
lands attached shall be one-third part, the share to the children, 
the remaining two-thirds, to be equally divided between them ; 
Kate’s share to be enjoyed by her according to the terms, conditions, 
and limitations set forth and declared in clause 22 of the will and 
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in all respects to be subject to the provisions of that clause, not only 
in regard to her enjoyment of it during her widowhood, but also in 
regard to the remainder over to the children. The said children’s 
share they are to have and enjoy under the provision of the 23d 
clause of the will and in accordance with the terms, conditions, and 
limitations of that clause. As it may be impracticable for Kate and 
the children to occupy the house and premises as a residence, should 
that be the ease, power and authority is hereby given to my execu- 
tors or executor, 1f but one qualifies and acts, to sell the house and 
premises either at public or private sale and at such time as to them 
or him may be deemed most beneficial to the parties in interest. 
The proceeds of sale will be divided among them according to their 
respective interests. That part coming to Kate my executors or ex- 
ecutor are directed to invest for her benefit and to pay her the an- 
nual interest and holding the principal for the children; but should 
a sule not be deemed the best policy, my executors or executor are 
authorized to lease or rent the property in the most advantageous 
manner and to pay the income thus derived annually to the parties 
according to their respective rights. The property given JXate and 
her children in this clause of the codicil is in lieu and place of the 
shares given them in the residue of my estate mentioned in clause 
19 of the will, so far as the bond and mortgage debt against the es- 
tate of my deceased son Andrew constitutes a part of that residue. 


2. 

By the 19th clause of the will I direct the said bond debt on my 
deceased son Andrew, secured by mortgage on Ft. Hill, to- 
15 gether with all other property possessed by me and not be- 
fore disposed of, to be collected by my executors and the pro- 
ceeds to be divided into four parts. One part I give to Anna, one 
part to her daughter Floride, and the two other parts to Kate and 
her children, as will appear by clauses 20, 21, 22, and 23 of the will, 
I desire now to change this disposition of said bond and mortgage 

debt, and do now give and bequeath it in the following manner : 
Three-fourths of my interest im said bond and mortgage debt, 
amounting to about 840,200, [ hereby give and bequeath to my 
daughter, Antia M. Clemson, to be enjoyed by her under clause 20 of 
the will, and according to the provisions of that clause to vest In 
the same trustee and to be subject to all the powers, trusts, cond1- 
tions,and limitations of that clause precisely as the bequests therein 
made were subject to them, with this exception and alteration, that 
my daughter Anna is hereby authorized and empowered, by a last 
will and testament duly executed by her, to dispose of this bequest of 
three-fourths of said bond and mortgage debt us she pleases. If she 
does not thus dispose of itat her death I giveand bequeath it, the said 
three-fourths, to her daughter lloride, and should the said Floride die 
without leaving issue I give and bequeath it at her death to her 
brother, Calhoun Clemson ; but, nevertheless, floride shall likewise 
have power to dispose of it at her death as she pleases by a last will 
and testament duly executed by her. By clause 2d of the will 1 
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gave the furniture and every article of property in my house in 
Pendleton and upon the premises, with certain reservations, and 
also my jewelry and some other small articles to my said daughter 
Anna. I now confirm to her the bequest of aforesaid furniture and 
all other personal property embraced in said 2d clause, which it 1s 
my will that she shall enjoy for life as her sole and separate estate, 
and at her death I give and bequeath all this personal property to 
her daughter Floride absolutely. To Anna [also giveand bequeath 
the oil portrait. of my mother, which by clause Sth of my will i 
gave to my daughter-in-law Kate. 


3. 


The remaining one-fourth part of my interest in said -bond and 

mortgage debt against the estate of my deceased son Andrew 

AG I give and bequeath to Floride E. Clemson, my granddaugh- 

ter, but if she dies without leaving issue [ give and bequeath 

it to her brother, John Calhoun Clemson. She, nevertheless, is 

hereby authorized and empowered to dispose of said fourth part as 

she pleases by her last will and testament duly executed. I also 

give my said granddaughter Floride the twelve silver napkin rings 

given by clause 15 of the will to Mary Lucretia Calhoun, who has 
since died. 


4. 


Should my granddaughter Floride’s death occur before mine 
what I have given her in the will and codicil shall not fall into tha 
residuum of my estate, but I give and bequeath it to her mother, 
my daughter, Anna, who shall take it subject to all the trusts, 
powers, and limitations imposed upon the direct bequest to her ; 
and should my daughter Anna’s death occur before mine what I 
have given her in the several clauses of the will and codicil shall 
not fall into the residuum of my estate, but I give and bequeath the 
same to her daughter Floride, who shal! take and enjoy it as her 
mother would have done if living, subject to the same trusts, powers, 
and limitations and conditions; and should both Anna and Floride 
die before me what has been given to them in the several clauses of 
the will and codicil shall not fall into the said residuum, but I give 
and bequeath the whole to my grandson, John Calhoun Clemson. 
Should I at any time collect the aforesaid bond and mortgage debt, 
or any part of it, or should Fort Hill be purchased with it, or the 
money be invested in any other property, or be retained in hand, 
the property thus purchased, the property thus obtained by invest- 
ment, and the money thus retained shall be considered and held to 
be in the place of and the sameas the aforesaid bond and mortgage, 
and shall pass under this codicil as if the same were still in the 
form of said bond and mortgago—that is to say, shall pass to my 
daughter Anna and granddaughter Floride, as aforesaid bond and 
mortgage debt is directed to be divided between them. 


ISABELLA LEE, &¢., VS. RICHARD W. SIMPSON. 29 


47 6. 


In addition to the legacy of $1,000 by clause 4th of the will given 
to my grandson, John Calhoun Clemson, it is my will that $1,000 
more be added, and I direct that the $2,000 thus given him shall be 
paid out of the proceeds of the aforesaid bond and mortgage debt 
before the bequest to his mother and sister of this debt shall take 
effect, or this legaey shall be chargeable upon whatever property I 
shall purchase or upon whatever investment I shall make with the 
proceeds of said bond and mortgage debt. 


~~ 
. 


The residue of my estate will consist mainly of my interest in my 
deceased husband’s estate. I have also an interest in the estates of 
my deceased daughter} Cornelia and my son Patrick. The entire 
residue of my estate I direct my executors to collect in and for that 
purpose they are authorized to sell any personal or real estate, at 
private or public sale, and when collected in they will pay and dis- 
tribute it as follows: First. My debts will be paid out of this residue 
from first collections made. Second. ‘Two-thirds of the entire residue 
after payment of debts I give and bequeath to my grandsons, John 
C. Calhoun and Benjamin A. P. Calhoun and Wm. Lowndes Cal- 
houn, children of my deceased sons, John and William, to be equally 
divided among them and to be subject to all provisions, conditions, 
and limitations of clause 25 of the will. ‘Third. The remaining 
third of said residue I give and bequeath to my daughter Anne, in 
the same manner as the three-fourths of the bond and mortgage 
debt is given to her, to be subject to the same powers, trusts, limita- 
tions, and conditions, and to vest in the same trustee. 


8. 


Should it happen that my aforesaid grandsons, John C., Benjamin 
A. P., and Wm. Lowndes Calhoun, shall all die under twenty-one 
years of age, without issue living of any of them at the death of 

the longest liver, in that event it is my will thatall the prop- 
48 erty and estate herein given to them directly or in remainder 

shall go to my daughter Anna and her children: First, to 
Anna for life, under clause 20th of the will and clause 2d of the 
codicil, subject to all provisions of both clauses; secondly,at Anna’s 
death, if she does not dispose of the same by will, to her daughter 
Floride, under clause 3d of this codicil, subject to all provisions of 
that clause. Ilowever, should it be thought lecessary lo expend 
more than the income or interest of the several legacies to these 
boys in giving them an edueation, it is my will and desire that the 
principal of these legacies may be trenched upon for that purpose, 
and the remainder over under this clause, in the event of the death 
of all, shall be only of so much of said legacies as remains after 
such educational expenditures. 
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9. 


My will is to remain in full force, except so far as it has been al- 


tered by this codicil and so far as it may not be contradictory toand 
repugnant to the codicil. 
[n testimony whereof I hereunto aflix my signature this 22d day 
of January, A. D. 1866. 
FLORIDE CALHOUN. 


Signed, published, and declared by the testatrix as and for her 
last will and testament in our presence, who, at her request and in 
her presence and in the presence of each other, subscribe our names 
as witnesses thereto. 

Rev. A. H. CORNISH. 
JAMES HUNTER. 
S. Bb. PICKENS. 


(Exuimbir B.) 


Certified Copy of the Last Will and Testament of Anna C. Clemson, 
Deceased. 


STATE OF SOUTH CAROLINA: 


In the name of God, Amen. 
Whereas I am entitled to legacies under the last will of my de- 
ceased mother, Floride Calhoun, and to a distributive share 
49 in the several estates of my deceased sister, Cornelia Cal- 
houn, and my brother, Patrick Calhoun, and notwithstanding 

my coverture have full testamentary power to dispose of the same: 

Now I, Anna Calhoun Clemson, the wife of Thomas G. Clemson, 
of the town of Pendleton, in the county of Anderson and State afore- 
said, being of sound and disposing mind, memory, and understand- 
ing, do make this my last will and testament in manner following : 

I will, devise, and bequeath the entire property and estate to which 
[am now in anywise entitled and which [ may hereafter acquire, 
of whatever the same may consist, to my beloved husband, Thomas 
G. Clemson, absolutely and in fee simple; but should my husband, 
Thomas G. Clemson, depart this life leaving me his survivor, or 
should he survive me and then die intestate, in either event I will, 
devise, and bequeath my entire property and estate, as well as that 
which [ may hereafter acquire, of whatever the same may consist, 
to my granddaughter, Isabella Lee, the ehild of Gideon Lee, of the 
State of New York, absolutely and in fee simple. I hereby nomi- 
nate and constitute Thomas G. Clemson executor of this my will. 

In testimony whereof [have hereunto fixed my signature and 
put my seal this twenty-ninth day of September, in the year of our 
Lord one thousand eight hundred and seyenty-one, and in the 
ninety-sixth of the Sovereignty and independence of the United 
States of America. 


ANNA ©. CLEMSON. [r. 5] 
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Signed, sealed, and published as and for her last will and_ testa’ 
ment by Anna Calhoun Clemson, in presence of us, who, in her 
presence, subscribe our names as witnesses to the due execution 
thereof. 

AMELIA NIECIESKA PINKIND. 
KE. Bb. CALHOUN., 
T. G. PICKENS, Jr. 
I desire my dear husband, T. G. Clemson, to leave at his death, 
should he survive me, $500 to Maria Elizabeth Ven- 
50 ning, in token of our appreciation of her devotion and _fidel- 
ity ; or should I survive him, I hereby desire the said sum 
should be paid her — my estate. 
ANNA C. CLEMSON. 
STATE OF SoutH CAROLINA, | 
County of Ovonee. ( 

I certify the above to be a true and correct copy of the last will 
and testament of Anna C. Clemson, deceased, on file and reeord in 
this office. 

Witness my hand and seal this 4th day of September, 15585. 

RICHARD LEWIS, 
Judge of Probate, Oconee County. 
lee for certified copy, $1.50. 
Certificate of Counsel. 

We, the undersigned, counsel for the defendants in this action, do 
hereby certify that the demurrer to the jurisdiction filed to the com- 
plainant’s bill is, in our opinion, well founded in point of law. 

WELLS & ORR, 
SMYTHE & LEE, 
Defendant's Solicitors. 
Endorsed: Filed 15th Dee., 1888. 


51 On the 17th day of December, A. D. 1SSS, came into court 
the complainant, by her attorneys, Messrs. J. P. Carey and 
Bachman & Youmans, and filed the following notice of motion for 
Injunction : 
Notice. 
Unirep Sratres or AMERICA, | 
District of South Carolina, Fourth Circuit. | 
In the Cireuit Court. In Equity. 


ISABELLA Ler, a Citizen of the State of New York, an Infant, by | 
Her Next Friend, Gideon Lee, a Citizen of the State of New 


York, Complainant, | 
against ( 

Ricuarp W. Stimpson, a Citizen of the State of South Carolina, 
Defendant. 


To Messrs. Wells & Orr, defendant’s solicitors : 
Please take notice that on December 13, A. D. 1S8S, at 10 o’clock 
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a.m.,in the United States court-house, at Columbia, S. C., 
52 the undersigned will move, before the circuit court of the 
United States or one or more of the judges thereof, if more 
than one be present, to.grant to the pli aintil a writ of Injunction Lo 
restrain the defendant from making and executing during the pend- 
ency of this suit any deed or deeds of the plantation known as the 
Fort Hill place, situate in Oconee county, in the State of South Car- 
olina, or any part thereof, and from assigning or transferring during 
the pendency of this suit any of the accumulated incomes, rents, 
issues, or profits of said plastation to the State of South Carolina or 
any person or persons whom-ever, or to any uses or purposes which 
will cloud the title of the complainant thereto or in any manner 
tend to defeat her rights thereto. 
In support of this motion the undersigned will rely on the sworn 
bill of complaint herein filed in this court November 26, 1888; on 
the affidavit of Le Roy I. Youmans accompanying this notice ; 
OO on the communication of the defendant to the senate and 
house of representatives of the State of South Carolina, dated 
December 4, 1888, wherein he styles himself executor of the last will 
and testament of Thomas (x. Clemson, and the papers therewith 
transmitted ; on the bills introduced into the senate and house of 
representatives, respectively, of the State of South Carolina to carry 
into effect the request in said communication contained and the ae- 
tion of those honorable bodies thereon, and the journals of said 
bodies during the current session. 
Dee’r 10, 1888. 
J. P. CAREY, Com. Sol. 
BACHMAN & YOUMANS 
Of Counsel. 
Endorsed: Filed 17 Dee’r, 1888. J. E. Hagood, C. C. C. U.S., 
dist. S. ©. 
54 On the 17th day of December, A. D. 1888, came into court 
the complainant, by her attorneys, Messrs. J. P. Carey and 
Bachman & Youmans, and filed the following ailidavit of Le Roy F. 
Youmans on motion for injunction : 


Affidavit. 
Unrirep STaTes oF AMERICA, 
District of South Carolina, Fourth Cireuit: 
In the Cireuit Court. In Equity. 


ISABELLA LEE, a Citizen of the State of New Y ork, an Infant, by ) 
Her Next Friend, Gideon Lee, a Citizen of -the State of New ! 
York, ¢ ‘omplainant, | 

against 

Ricnarnp W. Simpson, a Citizen of the State of South Carolina, | 

Defendant. 

Stare or Sour CAROLINA, } 

Richland County. 
Personally appeared before me Le Roy I. Youmans, who, being 
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duly sworn, makes oath and says that since the filing of the bill of 
complaint herein in this court on November 26, 1888, and the 
5D service of subpoena herein on him the defendant, Richard 
W. Simpson, has by acts most plainly manifested his inten- 
tion, as charged in said bill of complaint, to make and execute a 
deed or deeds of eight hundred and fourteen acres of the Fort Hill 
place, situate in Oconee county, State of South Carolina, and the ae- 
cumulated income, rents, issues, and profits thereof to uses and pur- 
poses which will wholly defeat the rights of complainant as asserted 
in.said bill of complaint, and that on December 4, 1858, the said 
defendant, in pursuance of such intention, did send a communica- 
tion to the senate and house of representatives, now met and sitting 
in General Assembly, wherein he styles himself executor of the last 
will and testament of Thomas G. Clemson, with which he trans- 
mitted to said bodies what he therein states to bé a certified copy of 
said last will and testament, and in which communication he re- 
quests said bodies to accept what he styles the property in 
56 said last will and testament donated for and on behalf of the 
State of South Carolina. 

And this deponent further swears that the said property in said 
communication mentioned includes the eight hundred and fourteen 
acres of land aforesaid, the accumulated income, rents, issues, and 
profits thereof, and a very great portion, if not all, of the estate, real 
and personal, whereof the said Thomas G. Clemson died in posses- 
sion. Thisdeponent further swears that said communication of said 
defendant has been received and is being acted upon by the said 
bodies, and bills have been introduced in each thereof to carry into 
effect the request in said communication contained, to wit, that said 
bodies shall aecept said property for and on behalf of the State of 
South Carolina, and that the said defendant and divers others asso- 
ciated with him in this regard are using the most strenuous efforts 
to have defendant’s said request complied with, and with the utmost 
confidence in their prospect of success, and that there is im- 
minent, pressing, and immediate danger of the same being 
now complied with, and that in the event of the same being 
complied with the said defendant will immediately execute a deed 
of said property to the said State and put the said State in Imme- 
diate possession thereof, and that in the event of this being done, 
the judicial power of this court not extending to any suit in law or 
equity against the State of South Carolina by a citizen of another 
State, the complainant will be utterly remediless by this or any other 
court, mischief irreparable wili thereby have been done, the subject 
of this litigation will have been irrevocably taken and removed from 
the control of this court, and the defendant, notwithstanding the 
pendency of this suit, will have successfully eluded the equity and 
successfully escaped from the jurisdiction of this court and the prop- 
erty aforesaid no longer be amenable to its decree. 


Le ROY F. YOUMANS. 
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Sworn to before me 10th Dee’r, 1888. 
58 [(u.s.] E.R. YOUMANS, 
Not. Pub. S. C. 


Endorsed: Filed 17 Dee’r, 1888. 


59 And on the same day, to wit, the 17th day of December, 
A. D. 1889, the following affidavit of Richard W. Simpson 
was filed: 


Unitep STates OF AMERICA, | 
District of South Carolina. ' 


In the Cireuit Court. In Equity. 


IsapeLLa Ler, by Her Guardian, mee | 
vs. 
Ricnarp W. Simpson. { 


Richard W. Simpson, being duly sworn, deposeth and saith: 

I. ‘That he is the defendant in this action. 

II. That he has read the affidavit of Leroy IF. Youmans upon 
which is based a motion for injunction herein; that in this action 
this deponent is sued in his individual capacity and not.as executor 
or representative of the estate of Thomas G. Clemson, although the 
complainant and her counsel both well knew long before the filing 
of the said bill that he was such executor; that the only relief asked 

is a decree against him as an individual, and none other ean 
60 be rendered; that the only acts which can be brought to the 

attention of this court or which this court.can consider are 
the individual acts of this deponent; that the actions of one acting 
as an executor are In a representative capacity and are not for the 
individual but for the estate of the testator; that the complainant 
has not brought the executor of T. G. Clemson into the court; that 
such executor is not before the court, and that the actions of such 
executor can in nowise be brought before the court, he being a 
stranger to this proceeding; and he therefore subinits that the said 
affidavit is not pertinent to the issues involved in this ease. 

Ill. And this deponent further says that it is true that in the 
discharge of his duties as executor of the will of T. G. Clemson, de- 
ceased, and acting solely as such executor and in accordance with 
the express provisions of the said will (with which both the ‘com- 
plainant and her counsel were fully conversant long before this 

action was commenced), he did transmit a copy of the said will 
61 to the Legislature of the State of South Carolina, with a copy 

of the inventory and appraisement of the estate of the said 
T.G. Clemson, but he denies that he has used or is using any efforts, 
strenuous or otherwise, to influence the action of that body; that 
having, as he was bound to do as executor, transmitted this will to 
the Legislature he has remained passive and has taken no other 
action whatsoever. 

IV. This deponent further denies that if the State of South Caro- 
lina should accept the bequest made by the said will that he, the 
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defendant in this action, will make or execute any deed whatsoever; 
that he denies that he sued individually, — the defendant herein has, 
as such individual, either purpose or power to convey any of such 
property, and he respectfully submits that no order of injunction 
made against him is necessary because of such want of either pur- 
pose or power. 
Rn. W. SIMPSON. 
Sworn to before me this 14th December, 1SSS. 
[ SEAL. ] J. A. SAWYER, 
Not. Pub. S.C. 


Endorsed: Filed 17th December, 1888. J. Ek. Hagood,-C. C. C, 
U.S., dist. S. C. 


62 And on the sameé day, to wit, the 17th day of December, 
1888, the following affidavit of R. W. Simpson was filed : 
A jjidavit. 


Tue Unirep Srates or AMERICA, | 
District of South Carolina. 


In the Cireuit Court. In Equity. 
IsABELLA LEE ) 


vs. a 
R. W. Simpson. J 


Before me personally appeared Richard W. Simpson, who, being 
duly sworn, says that he is the defendant in this action; that the 
demurrer to the jurisdiction of the court filed in this eause and 
contained in his answer herein is interposed in good faith and is 
not intended for delay. 

R. W. SIMPSON 

Sworn to before me this 15th day of December, 1889. 

P. H. Ek. SLOAN, 


[SEAL] N. P.. & C 
Endorsed: Filed 17th December, 1888. 
63 And on the same day, to wit, the 17th day of December, 


ISS, this cause came up for a hearing upon the notice of 
and motion for an injunction, solicitors for both complainant and 
defendant having been heard. 

And thereafter, to wit, on the 18th day of December, 1889, the 
following deeretal order was filed : 


The Unirep Srates or AMERICA, 
District of South Carolina, Fourth Cirevit. | 


In Hquity. 
IsABELLA Lee, an Infant, by Prochein Ami, ) 
x. 
Ricwarp W. Simpson. ( 


“This is a motion for a preliminary injunction. It comes up on 
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bill, answer, affidavits with exhibits. From these it appears that 
Mrs. Floride Calhoun, the grandmother of the mother of the com- 
plainant, left in force a last will and testament; that in clauses of 
this will she gave to Edward Noble, as trustee, a fund then 
64 invested in the bond of her son, Andrew P. Calhoun, secured 
bv a mortgage of Fort Hill plantation, in Oconee county, and 
certain slaves. The purpose of the trust was that the fund be held 
for the sole and separate use of Mrs. Anna M. Clemson for her natu- 
ral life, with a power of appotntua nt thereof by a last will and tes- 
tament, as she pleases, and in default of such appointment to her 
daughter, of whom the complainant is the only child; that proceed- 
ings were taken in the lifetime of Mrs Calhoun to foreclose this 
mortgage. These proceedings were not consummated until after 
her death. At the sale for foreclosure tlhe plantation, Fort Hill, was 
purchased by Thomas G. Clemson, who had in the meantime been 
substituted as trustee in lieu of Noble, and a conveyance thereof 
was made to him as such trustee under the last will and testament 
of Mrs. Floride Calhoun. Complainant alleges that the purchase- 
money was paid by a receipt for Mrs. Clemson’s share in the 
bond. Defendant avers that this share was supplemented 
65 by monies of Mr. Clemson to the extent of some 86,000. Mrs. 
Clemson died in 1875, some years after this conveyance, 
leaving, it is said, a last will and testament. Complainant charges 
that she did not execute the power of appointment, by reason whereof 
the property devolves on her. Thomas G. Clemson, so being in 
possession as trustee of his wife, remained in possession of Fort [Hill 
after her death continuously until his own death, in 1888. In his 
answer the defendant avers that Clemson left a last will and testa- 
ment with a codicil, wherein he was named as executor and whereby 
the Fort Hill property was devised to him upon certain trusts. In 
the exhibit is his letter to the General Assembly and copy of this 
document, wherein it appears that he was the devisee in fee of this 
Fort Hill plantation, and that the trust was to execute a conveyance 
thereof to the State of South Carolina upon the aeceptance of the 
oift thereof on certain conditions by the said State. On the 4th De- 
cember, 1855, the defendant sent into the General Assembly 
- 66 of South Carolina, then in session, his said letter, aecom- 
panied by a copy of the said will, and in it asked the accept- 
ance of this property thus given on behalf of the State. This bill 
was filed on November 26th, 1585, and subpoena was served on 
defendant on 2Sth November, ISSS. 

“The motion is for a preliminary injunction based on this letter 
of the defendant and the action of the General Assombiy thereupon . 
One house has passed the bill accepting the gift, and the bill is now 
on the calendar of the other house awaiting early consideration, 
The General Assembly proposes to adjourn at a not distant day. 

“As we have seen, the defendant has answered, but in his answer 
he makes defences, properly made by demurrer, and craves the 
same benefit thereof as if he had formally demurred. We must, 
therefore, consider them with the other grounds of defence in the 
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answer and not pass on the bill alone. The demurrer is to 
67 the jurisdiction that the complainant has a plain, adequate, 
and complete remedy at law. Whilst it is true that in de- 
ciding upon motions for preliminary injunctions the courts must 
provide for the preservation of the property or rights in statu quo 
without expressing and indeed without having the means of form- 
ing an opinion as to such rights, (Iligh on Injunctions, see. 5, 
Great Western R. R. Co. vs. Birmingham and Oxford Junction Co., 
22 Eng. Chan. Rep., 602), vet when the jurisdiction of the court Is 
challenged that question must be met and decided. The position 
taken by the defendant is this: Complainant alleges that she is the 
owner in fee of this plantation, Fort [hill, under the will of Mrs. 
Calhoun. The defendant claims the fee under the will of Clemson. 
It is simply a question of title, cognizable by a court of law. In 
such an action a judgment can be had for the rents and profits. 
There is no oceasion and no room for the peculiar jurisdiction of 
equity. 
“The will of Mrs. Calhoun impressed with a trust the fund 
68 afterward invested in Fort Hill. Ofthis trust Clemson became 
the trustee and so remained certainly up to the death of his wife. 
After her death he continued in possession. Did his relation to 
the property change at the death of his wife? The complainant 
charges that he held the. property in trust for his wife for life with 
a power of appointment in her at her pleasure by will and in de- 
fault thereof to the limitations of Mrs. Callioun’s will, and that there 
was default in the exercise of the power; that thus the legal estate 
remained in him subject to these limitations. There is nothing be- 
fore the court going to show that Clemson ever disavowed this trust 
or that he gave any notice of his holding in his own or in any ad- 
verse right. If there was it could not avail as against complainant, 
then and now an infant, nor is there any place here for an executed 
use devolving the legal title on the complainant. The prop- 
69 erty—Fort Hill—was purchased by Clemson at the master’s 
sale. In paying the purehase-money, as defendant claims, a 
part of it only was paid by the money provided under Mrs. Cal- 
houn’s will. The remainder was supplemented by himself out of 
his own funds. The conveyance to him was as trustee for Mrs. 
Clemson under the last will and testament and codicil of Mrs. Cal- 
houn. This was confirmed by the court. The legal title was thus 
fixed in him and could not pass out of him but by his deed or will. 
Ile made no such deed in his lifetime. By his will he devised the 
property to the defendant, a volunteer, and so charged with all the 
equities with which lis testator held it. The legal title being thus 
in Clemson, no suit at law could have been maintained agatnst him 
for possession during his life, nor can such a suit be maintained at 
law against the defendant, his devisee of the legal estate. Whiat- 
ever may be the final conclusion of the court on this point, the 
above reasons are suflicient to prevent the dismissal of this 
70 bill or the refusal of this motion on the ground of a want of 
jurisdiction. 


= aghs 


RICHARD W. SIMPSON, 


ISABELLA LEE, &C., VS. 


“Do the circumstances of the case warrant a preliminary Injunc- 
tion ? 

“The defendant, as we have seen, was served with subpoena in 
this cause on 28th November, 1888. The bill gave him notice of 
the claim of complainant and her prayer for an injunction against 
him. On the 4th of December, 1888, he addressed his letter to 
the General Assembly of the State of South Carolina. This, with 
the document accompanying it, informed the General Assembly that 
le was the devisee in fee for the Fort Hill plantation, and that he 
had the right to convey it to the State of South Carolina upon com- 
pliance by the State with certain conditions therein stated. ‘There- 
upon he requested the General Assembly to accept the property thus 
‘donated forand in behalf of the State” Upon receipt of this letter 
both houses, as has been stated, took action and that promptly. 

Bills were introduced into both houses accepting the gift. In 
71 each bill in each house is this seetion as section 1. 
“SpecoTton 1. That the State of South Carolina hereby ex- 
pressly declares that it accepts the devise and bequest of Thomas G. 
Clemson, subject to the terms and conditions set forth in his last 
will and testament, and that the treasurer of the State be, and is 
hereby, authorized and empowered to receive and securely hold the 
said property, both real and personal, and to execute all necessary 
papers and receipts therefor so soon as the said executor shall convey 
and transfer the said devise and bequest to the said State as afore- 
said, 

“This bill has passed one house. It is under consideration with 
every prospect of its passage in the other. It may very soon, In a 
day or two, become a law. If it does become a law the property will 
be taken from without the jurisdiction of this court. No process 

can make the State of South Carolina a party to this suit. 
72 It can ave no jurisdiction over the State in a civil action, 

except with her consent. So far as plaintiff’s right to recover 
this plantation is concerned, if she has such a right, it will be irre- 
trievably lost if the legal title be conveyed to the State. It is idle 
to say that the State will recognise and acecde to the decision of this 
court if it establish any rights in complainant. Courts of justice 
enforce their decrees by mandates whose sanction is the court. No 
decree or mandate can be entered or issued, opedience to which de- 
pends upon the will or courtesy of the partly against whom it may 
be made. 

“Without deciding so as to commit the court any question of 
right or property made in the papers submitted and solely with the 
purpose of preserying the status quo, this motion will be granted. 
There is a principle which governs nearly all judges on applications 
for preliminary injunctions, and governing me. When the danger 

or injury threatened is of a character which cannot be easily 
7o remedied if the injunetion be refused and there is no doubt 
that the act charged is contemplated, the temporary injune- 
tion should be granted unless the case made by the bill is satisfae- 
torily refuted by the defendant. United States vs. Duluth, 1 Dillon, 
469 (Mr. Justice Miller). 
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“The complainant has brought her action against the defendant, 
not as executor, but in his personal character. Ile is devisee of the 
Fort [hill plantation, as well as executor. As such devisee he takes 
the legal estate charged with the equities, but not with the defaults 
of his testator. If there be any account for the rents and profits 
received by Clemson in lis lifetime for such default R. W. Simpson, 
executor, gua executor, is lable, not R. W. Simpson, devisee. Ile 
tukes the property, if he takes it with notice of the trust, respon- 
sible only for his own enjoyment of the rents and profits. lor the 

sume reason, the defendant not being a party as executor, 
74 these proceedings cannot affect him so far as personalty in 

his hands to be administered as executor is concerned. The 
injunction, therefore, must be confined to Fort Hill plantation. 

“This cause came to be heard on motion for a preliminary in- 
junction upon the bill, answer, affidavits, and exhibits. After hear- 
ing the same and argument thercon and upon due consideration 
thereof— 

“It is ordered, adjudged, and decreed that a writ of injunction do 
issue to the defendant, Richard W. Simpson, enjoining and restrain- 
ing him from executing and delivering any deed or deeds of con- 
veyance of or parting with the possession of the Fort Hill plantation 
as deseribed in the pleadings of this case to any person or persons, 
or to or for any uses, intents, and purposes whatsoever, especially 
to the State of South Carolina, or to any person or persons whom- 
soever in behalf of the said State; this order and writ to remain 

in force until the further order of this court.” 
70 CHARLES Hl. SIMONTON, 
US. Judge. 
Sth Dee’r, 1888. 


Endorsed: Filed 18th Dee’r, 1888. 


76 And on the same day, to wit, the 18th day of December, 
1888, the following writ of injunction was issued in pursu- 
anee to the order of court: 


Writ of Injunction. 


Tur Uxtrep Srates OF AMERICA: 


The President of the United States of America to Richard W. 

Simpson : 

Whereas it has been represented to us in our circuit court of the 
United States for the fourth circuit and district of South Carolina 
that Isabella Lee, a citizen of the State of New York, an infant, by 
her next friend, Gideon Lee, a citizen of the State of New York, 
claims to be entitled to an interest as erstui que trust in a vlanta- 
tion or tract of land situate, lying, and being in that part of 
Pickens district, which is now Oconee county, in the State of 
South Carolina, on the east side of Seneca river, known as 
the Fort Hili place, containing eight hundred and _ fourteen 
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acres, more or less, being part of a larger tract adjoining 
wi lands of Andrew Lewis, James Crawford, and others, and 

having such form and marks as a plat made by M.S. McCay, 
deputy surveyor, on March 2nd, A’ D. 1855, represents, and that one 
Thomas G. Clemson was the trustee thereof under the last will and 
testament of Mrs. Floride Calhoun, deceased, and codicil thereto; 
and since the death of the said Thomas G. Clemson the said plan- 
tation has passed into the possession of you, the said Richard W. 
Simpson, with notice of said trust, and thai you, the said Richard 
W. Simpson, intend and are about to make and execute a deed or 
deeds of the said plantation to uses and purposes which will wholly 
defeat the rights of the said Isabella Lee in the premises, if any she 
has, before the saine can be passed upon in our said court: 

Now, therefore, we do strictly command and enjoin you, the said 
Richard W. Simpson, under the pains and penalties which may fall 

upon you in case of disobedience, that you forthwith and 
78 until the further order of this court refrain from executing 

and delivering any deed or deeds of conveyance of or parting 
with the possession of the Fort Hill plantation, as deseribed in the 
pleadings of the said cause, to any person or persons or to any uses, 
intents, and purposes whatsoever, especially to the State of South 
Carolina, or to any person or persons whomsoever in behalf of the 
said State. 

Witness the ITonorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, at Charleston, in the State of 
South Carolina, circuit and district aforesaid, this eighteenth day of 
December, in the year of our Lord one thousand eight hundred and 
eighty-eight. 

[SEAL. | J. bk. HAGOOD, 
C10. C. US., Dist. of S.C. 


Marshal's Return. 
Soutnu Caronina, Pickens Co. : 
Personally appeared before me J, B. King. U.S. deputy marshal, 
and makes oath that he did serve a copy of the within writ 
is, of injunction and opinion and order on the defendant, Rich- 
ard W. Simpson, at Pendleton, 5. C., on the 24th day of 
December, 1888, at ¥ o'clock a. m., and travelled twenty-two miles 
to serve the same. 
JOUN B. KING, 
Deputy U.S. Marshal. 


Before me this 26th Dee., 1888. 


JOHN L. THORNLEY, 
U.S. Comm’r. 
Endorsed: Filed 18th December, 1888. 
80 And on the 5th day of January, 1859, came into court the 


complainant and, by her counsel, filed the following replica- 


tion: 
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Teplication. 


Tur Unrrep States oF AMERICA, | 
District of South Carolina, Fourth Corewit. § 


In the Circuit Court. In Equity. 


IsaAbeLia Ler, a Citizen of the State of New York, an Infant, by ) 
Her Next Friend, Gideon Lee, a Citizen of the State of New | 
York, Plaintiff, 

against 
Ricnarp W. Simpson, a Citizen of the State of South Carolina, 
Defendant. 


The replication of Isabella Lee, an infant, a citizen of the State of 
New York, by Gideon Lee, her next friend, a citizen of the State 
of New York, complainant. to the answer of Richard W. Simp- 
son, a citizen of the State of South Carolina, defendant. 

This repliant, saving and reserving unto herself all and all 

§1 manner of advantage of exception to the manifold insufti- 

ciencies of the said answer, for replication thereunto saith 

that she will aver and prove her said bill to be true, certain, and 
suflicient in the !aw to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insufficient to be re- 
plied unto by this repliant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in the law to be replied unto, confessed and avoided, traversed or 
denied, is true; all which matters and things this repliant is and 
will be ready to aver and prove as this honorable court shall direct, 
and humbly prays as in and by her said bill she hath already 
prayed. 

J. P. CAREY, Compl’nt’s Sol’r. 

BACHMAN & YOUMANS, 

Of Counsel. 
Endorsed: Filed Jan’y 5th, 1889. 


§2 On the 7th day of January, 1889, came into court the de- 
fendant, by his attorneys, and filed the following notice of 
motion : 


Notice. 
Unirep States — AMERICA, l 
District of South Carolina, Fourth Circuit. | 
IsABELLA Ler, a Citizen of the State of New York, an Infant, by ) 
Iter Next Friend, Gideon Lee, a Citizen of the State of New | 
Le { 
- U8. 
tICHARD W. Simpson, a Citizen of the State of South Carolina. J 
To Messrs. J. P. Carey, Bachman & Youmans, complainant’s solic- 
itors : 
Please take notice that on rules day next, being Monday, the 7th 
6—1415 
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day of January, 1889, at ten o’clock a. m., or as soon thereafter as 
counsel can be heard, the undersigned will move before his honor 
C. H. Simonton, sitting as circuit judge, at the United States 
83 court-house, in the city of Charleston, for an order referring 
it to a master to take the testimony in this cause and allotting 
the time for the taking of such testimony between the complainant 
and the defendant. 
Jan’y Ist, 1859. 
WELLS & ORR, 
SMYTHE & LEE, 
Defendant's Solicitors. 


Endorsed: Filed 7th Jan’y, 1889. 


S4 On the same day, to wit, January 7th, 1889, after hearing 
counsel, the foilowing order of reference was passed : 


Order. 


Unirep STaTes OF AMERICA, 
District of South Carolina, Fourth Circuit ; 


IsaneLLA Lee, a Citizen of the State of New York, an Infant, by) 
Her Next Friend, Gideon Lee, a Citizen of the State of New 
York, 

Us. 
Ricnarp W. Simpson, a Citizen of the State of South Carolina. ) 


This cause being at issue,now, on motion of defendani’s solicitors, 
after due notice to complainant’s solicitors, ordered that it be re- 
ferred to J. E. Hagood, Esqr., as special master, he being, in the 
judgment of the court, the fittest person for that purpose, to take 

the testimony in this case and report the same to this court. 
85 The complainant shall have forty-five days from the date of 

this order to take testimony in support of her bill, the de- 
fendant thirty-five days thereafter to take testimony in his behalf, 
anid the complainant ten days after receiving notice of the conclu- 
sion of the defendant’s testimony to take testimony in reply. 

Ordered further that all witnesses in the cause shall be examined 
orally before the said special master, if so demanded by either party ; 
that either party be also allowed to take testimony orally elsewhere 
than in the State of South Carolina, according to the provisions of 
the sixty-seventh rule of this court under section eight hundred and 
sixty-three of the Revised Statutes of the United States, during the 
periods hereinbefore respectively allotted to them, upon due notice 
under the said section of their intention so to do, such notice to be 
not less than ten days, exclusive of the day of notice. 

7th Jan’y, 1889. 

CHARLES If. SIMONTON, 
U.S. Judge. 


Endorsed: Filed 7th Jan’y, 1889. 
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86 On the 15th day of Mareh, 1889, came into court the de- 
fendant, by his attorneys, and filed the following notice of 
motion for security for costs: 


Notice. 


Unirep States or America, | 
District of South Carolina.  f 


In the Cireuit Court. 


IsABELLA LEE 


V8. 
R. W. Simpson. 


-To Messrs J. P. Carey, L. F. Youmans, John Wingate, complain- 
ant’s solicitors: 

Please take notice that on Thursday next, the 14th inst., at 11 
o'clock a. m., or as soon thereafter as counsel can be heard, we will 
move before his honor Charles H. Simonton, at the United States. 
court-house,; in the city of Charleston, for an order requiring the 

complainant herein to enter security for costs in this action. 
87 Very respectfully, WELLES & ORR, 
SMYTHE & LEE, 


Defendant's Solicitors, 


Kndorsed: Filed 15 Mareh, 1889. 


SS On the same day, to wit, March 15th, 1889, the following 
order requiring security for costs was passed : 
Order. 


Tue Unrrep Srares or AMERICA, } 
District of South Carolina. 


In the Cireuit Court. 


ISABELLA LEE ) 


Us, 
R. W. Simpson. i 


After due notice to complainant’s solicitors and on motion of de- 
fendant’s solicitors— 

Ordered that the complainant herein do enter into bond for costs 
in the usual form, with sufficient security, to be approved by the 
clerk, in the sum of five hundred dollars, such security for costs to 
be entered on or before the first day of April next. 

loth Mareh, 1889. 

CHARLES H. SIMONTON, 
U. N. Judge. 


Mndorsed: Filed 15th March, 1889. 


Sv And thereafter, to wit,on the 30th day of April, A. D. 1889, 
the following security for costs was filed : 
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Unitrep Srates or AMERICA, | 
District of South Carolina, Fourth Cireuit. § 


In the Cireuit Court. In Equity. 


IsaBeLLA Ler, by Her Next Friend, Gipron Ler, 
against 
tICHARD W. SIMPSON. 


I acknowledge myself liable for the costs of this case, and consent 
that if the plaintiff fail to recover the defendant may have execu- 
tion against me for the sum of five hundred dollars. 

Given under my hand and seal this 30th day of March, 1889. 

GIDEON LEE, [L. 8. ] | 
Newt Friend. 
JNO. C. CARY. [L.s.] 


In presence of— 
J. P. CAREY. 


Endorsed: Filed 50th April, 1889. 


RRR 


States circuit court for the district of South Carolina, on the 
18th day of May, A. D. 1889, this cause came on to be heard before 
the Hon. Melville W. Fuller, Chief Justice; Hon. Hugh L. Bond, 
circuit judge, and the Ilon. Charles H. Simonton, district judge, 
holding said term of court according to the law in such case made 
and provided. 

The court, having heard argument, took the case under advise- 
ment. 


90 And thereafter, to wit, at the April term of the said United | 
> 


And on the 2lst day of May, 1889, the following decretal order 
was passed by the court: 


Unirep Srares or AMERICA, 
District of South Carolina, Fourth Cireuit: 


In the Cireuit Court. 


IsapeLLA Lee, by Her Guardian, Gipron Ler, 
ayainst 
Ricnarp W. Simpson. 


9] This cause came on to be heard upon bill and answer and 
the report of the special master reporting the testimony taken 
in the cause. After due consideration of the same and of the areu- 
ment of counsel— “s 
And it appearing to the satisfaction of the court that the last will 
and testament of Mrs. Anna C. Clemson was a due execution of the 
power of appointment vested In her by the will and codicil of 
her mother, Mrs. Floride Calhoun, it is— :~ 


ISABELLA LEE, &¢., VS. RICHARD W. SIMPSON. 45 


Ordered, adjudged, and decreed that the order of injunction here- 
tofure granted in this cause be dissolved and the bill of the com- 
plainant be dismissed, with costs, to be paid by the complainant. 

Enter. 

May 21, 1889. 

M. W. FULLER, 
Ch. Justice. 


Endorsed : Filed 21st May, 1889. 
92 On 10th of July, 1889, the following decree was filed: 
Circuit Court of the United States for the District of South Carolina. 


IsABELLA Lee, by Her Next Friend, Gipgeon LEE, ) 


‘ 


is. 
Ricnarp W. Simpson. f 
Heard May 18th, 1889, before Fuller, Chief Justice; Bond, circuit 
judge, and Simonton, district judge. 


On May 15th, A. D. 1854, Mrs. Floride Calhoun was seized and 
possessed of the plantation or tract of land situate, lying, and being 
in that part of Pickens district, which is now Oconee county, in the 
State of South Carolina, on the east side of Seneea river, known as 
the Fort Hill place, containing eleven lhundred and ten acres, more 

or less, and on that dav the said Floride Calhoun and her 
93 daughter, Cornelia M. Calhoun, sold and conveyed this plan- 

tation or tract of land, together with certain negro slaves and 
other personalty, to Andrew P. Calhoun for the sum of forty-nine 
thousand dollars, Cornelia M. Calhoun having no interest whatever 
in the real estate so sold and conveyed. Andrew P. Calhonn duly 
executed his certain bond under seal to Floride and Cornelia, con- 
ditioned for the payment of forty thousand two hundred dollars to 
Floride Calhoun and the remaining eight thousand two hundred 


‘dollars to Cornelia M. Calhoun, and, to secure the payment of the 


bond representing the purchase-money and asa part of the same 
transaction, at the same time duly executed and delivered to Flor- 
ide and Cornelia his certain conveyance by way of mortgage and 
thereby granted, bargained, sold, and released the plantation or tract 
of land upon the condition that if he should well and truly pay or 

“suse to be paid the sums of money in the said bond men- 
94 tioned to be paid, according to the true intent and meaning 

thereof, the conveyance should be null and void; otherwise 
to remain in full foree and virtue. 

On the 27th day of June, A. D. 1865, Floride Calhoun duly made 
her last will and testament in writing, wherein and whereby, among 
other things, she devised and bequeathed as follows: 

Second. To my daughter Anna Maria, wife of Thomas G. Clemson, 
of Maryland, I give, devise, and bequeath during her life, and for her 
sole and separate use, the following property : My house and lot in 
Pendleton and the land ajtached and belonging thereto, purchased 
by me from Mrs. William Adger, together with the furniture and 


PO a a ae stelle Tt ah SB oh a a eal 


AG | ISABELLA LEE, &¢., VS. RICHARD W. SIMPSON. 


everything in the house and upon the premises, reserving, however, 
the silverand such other articles as I may hereinafter specifically give 
to others; also all my jewelry and the silver cup and prayer book 

presented to me by the church at Newport, Rhode Island. 
95 At Anna’s death I devise and bequeath all the above-men- 

tioned property to her daughter, Floride Clemson, and at the 
death of Floride, if she dies without issue, I devise and bequeath it 
to my sons, John’s and William’s, children then living equally 
among them, or, if they be dead, to their issue then living. 

19. IT am possessed still of a large residue of property, consisting 
principally of a debt due me by my son Andrew for the purchase of 
Fort Hill, amounting to about forty thousand two hundred dollars, 
secured to me by bond and mortgage. I have also an unsecured 
interest in a gold mine in Dahlonega, Georgia, belonging to the 
estate of my late husband, and also an interest in the estate of my 
second son, Patrick, and second daughter, Cornelia, besides other 
property. Whatever real or personal property | may possess at my 
death and not hereinbefore specifically or otherwise disposed of, T 
direct my executors to sell whenever they shall deem it advisable. 

I direet ny executors to collect, as fas: as possible, the above- 
OG mentioned residue of my estate, and after paying off my 

debts and the legaey to Calhoun Ciemson the remainder I 
wish divided into four parts, which I dispose of as follows : 

20. One part, being the fourth of the above residue, I give and be- 
queath to my daughter Anna during her life and for her sole and 
separate use; and at her death [willand bequeath it to her daughter 
l‘loride, and at Floride’s death, if she die without issue, I will and 
bequeath it to the children of my deceased sons John and William 
then living equally among them or to their issue if they be dead; 
issue to represent the parent. The better to effect my intentions in 
regard to the property in this and the second. clause given to Anna 
I appoint E dward Noble, of Abbeville, trustee for it and vest in him 

the legal title. Should Anna at any time wish to sell the house 
97 and Jands in Pendleton or all or any portion of the property 

given to her for life, the trustee, provided it meets with his ap- 
proval, is authorized to dispose of it according to the wishes of my 
daughterupon having her written request forso doing. The proceeds 
of such sale the trustee shall hold subject tothe trusts and limitations 
declared in reference to the original property. The trustee is au- 
thorized and required to invest the proceeds, and also the fourth 
part of the residue herein given to her, in such property or in such 
way as she may in writing direct, provided it meets with his ap- 
proval. The trustee is authorized and required from time to time 
to change such investments as often as he may be directed so to do 
by my st aid daughter in writing, provided it meets with his approval, 
holding always the substituted property or reinvestments subject to 
the trusts and limitations aforesaid. If from death or any cause 
there is no trustee, or if Anna at any time shall desire to change her 

trustee, she shall have the power so to do and to ap ypoint 
OS another by any instrument In writing, under em RINE 
by her in the presence of two subscribing witnesses, and ; 
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often as she may desire to change her trustee she shall have the 
power so to do by observing the form and solemnity above de- 
scribed. 

21. One-fourth part of said residue of my said estate I give and 
bequeath to my granddaughter, Floride Clemson, but if Floride 
should die without leaving issue I give and bequeath it at her 
death to the children of my sons John and William, or the issue of 
them if they be dead, the issue to take by representation. 

2.2. The remaining two-fourths I dispose of as follows: To Kate 
P. Calhoun, my daughter-in-law, I give and bequeath the one-half 
of the one-fourth of said residue of my estate, to be enjoyed by her 
during widowhood. At her death or marriage, whichever first hap- 
pens, | give and bequeath the same to such of her children—being 
my grandchildren—as may then be alive; but should either of my 

said grandchildren die under twenty-one years of age, leav- 
99 ing no child or children, the share of such deeeasing grand- 

child shall go— thesurvivors or survivor ofthem or their issue, 
the issue representing the parent. If Kate should die before me 
what I have given her in the will is not to revert to my estate, but 
is to go to her children—my grandchildren—living ‘at my death, 
subject to the conditions and limitations above expressed. 

23. The remaining fourth and half of a fourth of the above said 
residue of my estate I give and bequeath to my grandsons, John C., 
Caihoun and Benjamin A. P. Calhoun, sons of my deceased sons, 
John and William Lowndes Calhoun, child of my second son Wil- 
liam, equally among them; and should either of them die under 
twenty-one years of age, leaving no issue, the share of such de- 
ceased child shall go to the survivor or survivors. 

On the 22nd day of January, A. D. 1866, Floride Calhoun duly 
made, published, and declared a codicil to her last will and testa- 

ment, wherein, among other things, she revoked the devise of 
100. the real property in Pendleton made to Anna Clemson in the 

second paragraph of her last will and testament, and devised 
the same to other persons, and provided as follows: 

2. By the nineteenth clause of the wilk I direet the said bond 
debt on my deceased son Andrew, secured by mortgage on Fort 
Hill, together with all other property possessed by me and not before 
disposed of, to be collected by my executors and the proceeds to be 
divided into four parts. One part I gave to Anna, one part to her 
daughter Iloride, and the two other parts to Kate and her children, 
as will appear by clauses 20, 21, 22, and 25 of the will. I desire 
now to change the disposition of the said bond and mortgage debt, 
and do now give and bequeath it in the following manner: Three- 
fourths of my interest in said bond and mortgage debt, amounting 
to about forty thousand two hundred dollars, 1 hereby give and 
bequeath to my daughter, Anna M.Clemson, to be enjoyed by her 

under clause twenty of the will, and according to the provis- 
101 ions of that clause to vest in the same trustee and to be subject 
to all the powers, trusts, conditions,and limitations of that 
clause precisely as the bequests therein made were subject to them, 
with this exception and alteration, that my daughter Anna is hereby 
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authorized and empowered, by her last will and testament duly exe- 
cuted by her, to dispose of this bequest of three-fourths of said bond 
and mortgage debt as she pleases. If she does not thus dispose of it 
at her death I give and bequeath it, the said three-fourths, to her 
daughter Floride, and should the said Floride die without leaving 
issue I give and bequeath it at her death to her brother, Calhoun 
Clemson ; but, nevertheless, Floride shall likewise lave power to 
dispose of it at her death as she pleases by a last will and testament 
duly executed by her. 

By clause 2nd of the will ] gave the furniture and every article of 
the property in my house in Pendleton and upon the premises, with 

certain reservations, and also my jewelry and some other 
102. ~—s small articles to my said daughter Anna. I now confirm to 

her the bequest of aforesaid furniture and all other personal 
property embraced in said 2nd clause, which it is my will that she 
shall enjoy for life as her sole and separate estate, and at her death 
I give and bequeath all this personal property to her daughter 
Floride absolutely. To Anna I also give and bequeath the oil por- 
trait of my mother, which by clause Sth of my will I gave to my 
daughter-in-law Kate. 

3. The remaining one-fourth part of my interest in said bond and 
mortgage debt against the estate of my deceased son Andrew 
I give and bequeath to Floride E. Clemson, my granddaugh- 
ter, but if she dies without leaving issue I give and bequeath 
it to her brother, John Calhoun Clemson. She, nevertheless, is 
hereby authorized and empowered to dispose of said fourth part as 
she pleases by her last will and testament duly executed. 

4. Should my granddaughter Floride’s death occur before 

1038 = mine what I have given her in the will and codicil shall not 
fall into the residue of my estate, but Igive and bequeath it to 

her mother, my daughter, Anna, who shall take it subject to all the 
trusts, powers,and limitations imposed upon the direct bequest to her; 
and should my daughter Anna’s death occur before mine what I 
have given her in the several clauses of the will and codicil shall 
not fall into the residue of my estate, but I give and bequeath the 
same to her daughter Floride, who shall take and enjoy it as her 
mother would have done if living, subject to the same trusts, powers, 
limitations, and conditions; and should both Anna and Floride 
die before me what has been given them in the several clauses of 
the will and codicil shall not fall into the said residue, but I give 
and bequeath the whole to my grandson, John Calhoun Clemson. 

5. Should I at any time collect the aforesaid bond and mortgage 
debt, or any part of it, or should Fort Hill be purchased with it, or the 

money be invested in any other property, or be retained in 
104 hand, the property thus purchased, the property thus obtained 

by investment, and the money thus retained shall be consid- 
ered and held to be in the place of and the same as the aforesaid 
bond and mortgage, and shall pass under this codicil as if the same 
were still in the form of said bond and mortgage—that is to say, 
shall pass to my daughter Anna and granddaughter Floride, as 


ISABELLA LEE, &¢., VS. RICHARD W. SIMPSON. 49 


aforesaid bond and mortgage debt is directed to be divided between 
them. 

On the 12th day of March, A. D. 1866, Floride Calhoun and 
Thomas G. Clemson, to whom letters of administration had been 
granted in February, A. D. 1866, on the personal estate of Corne- 
lia M. Calhoun, who had departed this life intestate and un- 
married in that year, as administrator of the personal estate of said 
Cornelia, exhibited their bill in the court of equity for the district 
of Pickens, State of South Carolina, against Andrew P. Calhoun and 
others, for the foreclosure of the mortgage of the plantation or tract 

of land known as the Fort Hill place, executed to secure pay- 
105 ment of the bond aforesaid and for the sale of the plantation 

for that purpose, and at the July term, A. D. 1866, of the 
court a decree was made whereby it was adjudged that the mort- 
gage be foreclosed and the mortgage realty sold; which decree on 
appeal was allirmed by the supreme court of the State of South Car- 
vlina, and the cause remanded to the circuit court for further pro- 
ceedings in accordance therewith. 

During the pendency of that suit, to wit,on the 25th day of July, 
A. D. 1866, Floride Calhoun departed this life, leaving in full force 
her last will and testament as modified by the codicil aforesaid ; 
and thereafter, on the 7th day of August, A. D. 1866, the said last 
will and testament and codicil thereto were duly admitted to pro- 
bate, and Edward Noble, one of the persons mentioned as executors 
therein, duly qualified as such on the same day. 

In August, 1869, Floride I. Clemson intermarried with Gideon 

Lee, of the State of New York, and complainant, Isabella Lee, 
106 isthe only child of the marriage, and on the 27th day of 

August, A. D. 1871, the said Floride KE. Lee, formerly Clem- 
son, died intestate, leaving surviving her, as her sole heirs-at-law 
and distributees, her husband, Gideon Lee, and her daughiter, Isa- 
bella Lee. 

On the 29th day of September, A. D. 1871, Anna C. Clemson made 
her Jast will and testament as follows: 


“In the name of God, Amen. 

“ Whereas I am entitled to legacies under the last will of my de- 
ceased mother, Floride Calhoun, and to a distributive share 
in the several estates of my deceased sister, Cornelia Calhoun, 
and my brother, Patrick Calhoun, and notwithstanding my coverture 
have full testamentary power to dispose of the same: 

“Now I, Anna Calhoun Clemson, the wife of Thomas G. Clemson, 
of the town of Pendleton, in the county of Anderson and State afore- 
said, being of sound and disposing mind, memory, and understand- 
ing, do make this my last will and testament in manner following: 

“T will, devise,and bequeath the entire property and estate to 

107) ~—s which Iam now in anywise entitled and which I may hereafter 
acquire, of whatever the same may consist, to my beloved hus- 

band, Thomas G.Clemson, absolutely and in fee simple; butshould my 
husband, Thomas G. Clemson, depart this life leaving me his survivor, 
or should he survive me and then die intestate, in either event I will, 
7—1418 
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devise, and bequeath my entire property and estate, as well as that 
which I may hereafter acquire, of whatever the same may consist, 
to my granddaughter, Isabella Lee, the child of Gideon Lee, of the 
State of New York, absolutely and in fee simple. I hereby nomi- 
nate and constitute Thomas G. Clemson executor of this my will. 

On the 13th day of December, A. D. 1871, the said Thomas G. 
Clemson was substituted as trustee of Anna M. Clemson under the 
will of Floride Calhoun in the place and stead of Edward Noble by 
the following instrument in writing: 

“Whereas by the will of the late Mrs. Floride Calhoun, of Pendle- 

ton, dated June 27th, i863, and by the codicil thereto at- 
108 tached, dated 22nd January, 1866, the undesigned, Anna M. 

Clemson, her daughter, is entitled to considerable legacies, 
the legal title of which is by the will vested in Edward Noble, Esqr., 
of Abbeville county, in said State, as trustee. 

“By the 20th clause of the will, confirmed by the 2nd clause of 
the codicil, the testratrix provides for a change of trustee in the 
following manner, viz: “If, from death or any cause, there is no 
trustee, or if Anna at any time shall desire to change her trustee, 
she shall have the power so to doand to appoint another by any in- 
strument in writing, under seal, executed by her in the presence of 
two subscribing witnesses, and as often as she may desire to change 
her trustee she shall have the power so to do by obserying the form 
and solemnity above deseribed. 

“And whereas the said will and codicil are in the office of the 
probate judge of the said county of Anderson, having been duly 

probated on the 7th of August, 1566, and letters testamentary 
109. granted to said Edward Noble, as executor, on same date: 
“Now, be it known that, in accordance with the power 
in me vested by the above-recited passage of my mother’s will, I, 
Anna M. Clemson, of the said county of Anderson, do hereby nom- 
inate and appoint my husband, Thomas G. Clemson, of Pendleton, 
Anderson county, as trustee, under the will, for the property therein 
bequeathed to me and also for the property bequeathed me in the 
codicil, in the place and stead of the said Edward Noble, who desires 
to be relieved from the trust.” 

Executed in the presence of two subscribing witnesses and the 
acceptance of the trusteeship by Mr. Clemson appended. 

The proceedings for foreclosure against said Andrew P. Calhoun 
duly went to decree, Noble, executor, having been substituted as one 
of the complainants, under which the Fort Hill property was sold 
and purchased by Thomas G. Clemson, January Ist, 1872, and on 

June 10th, 1875, title was made for the same in pursuance of 
110 ~— order of court to said Thomas G. Clemson, as trustee of Anna 

M. Clemson, under the wiil of Floride Calhoun. ‘The consid- 
eration for said purchase and conveyance appears to have been the 
mortgage debt of Andrew P. Calhoun, and Mr. Clemson, it is alleged, 
also discharged legacies and demands to the amount of $6,964.93 in 
the purchase and redemption of said property. | 

On the 5th day of November, 1875, a partition in kind was made 
of the said Fort Hill plantation between the said Anna M. Clemson 
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and Thomas G. Clemson, as her trustee, on the one part, and the 
complainant and Gideon Lee, as her guardian, on the other part, 
by which one-fourth part thereof, amounting to two hundred and 
eighty-eight acres, was allotted and set off to complainant, and the 
remainder, amounting to about eight hundred and fourteen acres, 
was allotted and set off to said Anna M. and Thomas G. Clemson, 
and complainant thereupon entered into possession of said 
111 ~~ parcel so allotted to her, and has ever since remained in pos- 
session thereof. 

On the 12th day of September, 1875, Anna M., otherwise known 
as Anna C. Clemson, died, leaving in full force and unrevoked her 
said last will and testament, bearing date September 20th, 1871, 
which was duly admitted to probate, and from September, 1875, to 
the time of his death said Thomas G. Clemson remained in quiet, 
open, and continuous possession of said property, claiming to hold 
the same as his individual property in fee simple. 

On April 6th, 1888, Thomas G. Clemson departed this life, leaving 
in full foree and unrevoked his last will and testament, bearing date 
the 6th day of November, A. D. 1886, together with a codicil thereto, 
bearing date the 26th day of Mareh, 1887, which will and codicil 
were duly admitted to probate on the 20th day of April, 1858. In 
and by the said codicil the defendant Simpson was named and con- 
stituted the sole executor of the said last will and testament, and 

the Fort Hill property was devised to him on certain trusts, 
112 fully set out therein, in virtue whereof said defendant entered 

into and now remains in possession of the said Fort Hill 
plantation. | 

The bill was filed 26th November, 1888, asserting Utle in com- 
plainant to the property In question and asking a decree to that effect 
and that defendant held the legal title in trust for her for injune-’ 
tion and aecounting. 

For complainant: Messrs. J. P. Carey and Bachman & Youmans. 


lor defendant: Messrs. Wells & Orr and Smythe & Lee. 


Futter, C.J.: In respect to jurisdiction we are satisfied with 
the conclusions reached by the district judge when this cause came 
up on demurrer, and do not consider it necessary to add anything 
to the views then expressed. Lee vs. Simpson, 57 Fed. Rep., 12. 

The main question for determination is, then, whether the prop- 
erty passed by the will of Mrs. Clemson as in due execution of the 

power under the will and codicil of Mrs. Floride Calhoun. 
115s By that will and codicil three-fourths of the testatrix’ inter- 

est in the bond and mortgage of A. P. Calhoun was be- 
queathed to Mrs. Clemson for her sole and separate use during her 
life, the legal title being vested in a trustee, to be disposed of and 
the proceeds invested as she might direct, but to be held upon like 
trust, with power in her to change her trustee as she might desire, and 
she was also authorized and empowered to dispose of said bequest 
by will as she pleased, whatever form it had assumed, as by pur- 
chase of the Fort Hill property or otherwise. 
The rule established by the weight of English authority prior to 
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the statutes of 7 Will, !V, and 1 Viet., ch. 26, § 27, was that a will 
could not be held to be the execution of a power unless it referred 
to the power or deseribed the property subject to it, or would be in- 
operative if not acliliy pon such propertly, but the general rule in) 
this COULLLTY is more Libe ral, and the itention of the Lestator, as the 
donee ol the power to execute tit, however manifested— 
l14 Whether directly or Indirectly, positively or by just Implica- 
tion—is held to prevail even though the will does not refer to 
thie power Tor designate the property, and the donee has other 
Property thprodt Which the will may operate, so that “the question 
Is i every case a question of the intention of the donee of the 
power, taking tito consideration not only the terms of the will, but 
the circulstatices surrounding limi at the time of its execution— 
such us the source ot the power, tlie ferns of the instrument creat- 
biige Ut, anil the extent of tis present Or pRrist interest in the property 
subject to at” Gray, C. J. Sewall es. Wilmer, 152 Mass., 154; 
Walker vs. Conn. Mo bL lis, (’o., 100 i, S.. TP And il general de- 
vise or bequest may be construed as including real or personal 
estate of which the testator has a voneral power of appointment, 
uliless a COHTPAPY Tnten tion appears by or can be dedueed from the 
will. bunk i's leeeleston, OP [ii.. 7" i}. White U's. Llicks, oped N. , 
353; blageve es. Miles, | Storv, 427; Andrews vs. Bloomfield, 32 
Miss., 10S | 
Llo In Blake vs. Hawkins, 9S U. S., 315, 326, Mr. Justice 
Strong, speaking tor the Court, said: “On the other hand, if 
the will contained to expressed intent to exert the power, vet, if it 
Htray be reasonably uy ithered from thre iIts j nd direetions made that 
their purpose and object were to execute it, the will must be regarded 
as all eCNCC! a3 After all, an uppotntmrent under a power Is an 
Ihoent lo appoint carried out, and, if made by will, the Intent and 
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ing a new trustee, the instrument reciting that by the will and cod- 
icil of her mother, Mrs. Floride Calhoun, she “is entitled to consider- 
able legacies, the legal title of which is, by the will, vested in Edward 
Noble, Esqr., of Abbeville county, in said State, as trustee,” and pro- 

ceeding to appoint Thomas G. Clemson “ as trustee under the 
117. ~—will for the property therein bequeathed to me, and also for 

u.. property bequeathed me in the codicil,” in the place of 
said Noble. 

Clearly, the “ legacies” to which Mrs. Clemson by the instrument 
of appointment stated she was “entitled” and of which she ap- 
pointed her husband trustee were the same legacies to which by 
the will she declared herself entitled, and which she thereby de- 
vised and bequeathed to him. 

Having the right to the enjoyment during life of the property so 
held in trust and the absolute power of disposing of it at her death, 
she treated it as being as much hers as the alleged distributive 
share, and even if she possessed only a power over and not an in- 
terest in the property it would be altogether too narrow and _ tech- 
nical a construction under the circumstances to so limit the lan- 
guage “I will devise and bequeath the entire property and estate 
to which I am now in anywise entitled and which I may hereafter 

acquire, of whatever the same may consist,” as to exclude 
118 _ the exercise of the power. It is true that the mention of the 

distributive share allows it to be said that the instrument. 
might have some effect by means of tliat interest, but this would 
not be all the effect the words import, and if the intention to pass 
all can. be discovered it would seem that such intention ought to 
prevail. 2 Chance on Powers, 72, § 1597. 

The intent to dispose of all the estate here is apparent upon the 
face of the will, and as the will plain!y refers to the property cov- 
ered by the power its words cannot be satisfied unless the instru- 
ment operates as an execution of the’ power. 

Mrs. Clemson also asserted “ full testamentary power to dispose of 
the same,” “notwithstanding my (her) coverture,” and it is ably 
argued by counsel that this assertion was made by way of empha- 
sizing the fact that shortly before married women in South Carolina 
had been enabled to dispose of their property by will, and that, 
therefore, the assertion tends to sustain the contention that she re- 

garded herself as dealing solely with property absolutely 
119) owned by her in her own right, but as such statement would 

in that view have been wholly uneulled for and this particu- 
lar property could only be disposed ot TAY Mrs. Clemson by will, 
While she could alienate her own property in any way she cliose, 
the more reasonable inference seems to us to be that she referred to 
the power of disposition given by her mother’s testament rather 
than to her legal capacity. 

In short, we think that, in addition to the reference to the prop- 
erty which was the subject of the power, there is reference to the 
power itself, and upon the whole case we can entertain no doubt 
that it was the intention of Mrs. Clemson to dispose of the property 


— %.: , 
. Nits a 
. > * 
ahs pi ‘ 
: » il tits : ” " =e oe 
5 * - odie & es OS ee er ee 


.- pets 3 7 
On na a a ARLES 2D, 


~ 
| 54 ISABELLA LEE, &¢., VS. RICHARD W. SIMPSON. 


in question by her last will and testament, and that this intention 
was carried out in due execution of the power. 

The result, therefore, is that the bill must be dismissed, and it is 
so ordered. 

Bond and Simonton, JJ., econeur. 


Endorsed: Filed 10th July, 1889. J. E. Hagood, C. C. C. U.S., 
dist. S.C. 


120 On the 11th day of September, A. D. 1889, the following 
allowance and petition for appeal to Supreme Court was filed: 


Allowance of Appeal. 


Tue Unrrep Srares or AMEnRIcA, | 
District of South Carolina. J 


In the Cireuit Court, Fourth Circuit. In Equity. 


IsaABeELLA Ler, by Her Next Friend, Giprkon Ler, Complainant, | 
Us. 


Ricuoarp W. Simpson, Defendant. ) 


To the honorable the chief justice and the associate justices of the 

Supreme Court of the United States: 

Your petitioner, the complainant in the above-entitled cause, Isa- 
bella Lee, by her next friend, Gideon Lee, would respectfully repre- 
sent and show that in the above-entitled cause pending in the United 

States circuit court In and for the district of South Carolina 
121 there were entered, on the twenty-first day of May, A. D. 1889, 
a decree, and on the tenth day of July, A. D. 1889, a final 
decree, greatly to the prejudice and injury of your petitioner, which 
suid decrees are erroneous and inequitable in many particulars. 
Wherefore, in order that your petitioner may obtain relief in the 
premises and have opportunity to show the errors complained of, 
your petitioner prays that she may be allowed an appeal in said 
cause to this honorable court, and that the proper order touching 
the security required of her may be made, and that the injunction 
heretofore granted and dissolved herein be continued during the 
pendency of said appeal. 
J. P. CAREY, Compl nt’s Solr. 
BACHMAN & YOUMANS, 
Of Counsel. 


And thereupon the appeal is allowed, bond to be given in the 

sum of two hundred dollars, with security, to be approved by 

122 =the judge of United States court for the district of South 

Carolina, and the injunction as prayed is continued during 

the pendency of the appeal, provided the appellant submits the 
cause under the 20th rule of the supreme court. 


HUGIL L. BOND, Ct Judge. 


Endorsed: Filed 11th September, 1889. 
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125 And on the 50th day of September, A. D. 1889, the follow- 
ing appeal bond was filed : 


Tue Uxirep STATES OF AMERICA, | 
District of South Carolina, Fourth Circuit. | 


In the Cireuit Court. In Equity. 


IsaBeLLaA Ler, by Her Next Friend, Gipkon Lee, Complainant, 
Us, 


tICHARD W.Simpson, Defendant. 


Know all men by these presents that we, John C. Cary and Louis 
W. Cary, are held and firmly bound unto Richard W. Simpson in 
the sum of two hundred dollars, to be paid to the said Richard W. 
Simpson, his executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 20th day of September, A. D. 

1889. 
124 Whereas the above-named complainant has prosecuted an 
appeal to the Supreme Court of the United States to reverse 
the decrees in the above-entitled action rendered by the circuit court 
of the United States for the district of South Carolina in favor of 
the defendant : | 

Now, therefore, the condition of this obligation is such that if the 
above-named complainant shali prosecute her said appeal to effect 
and answer all costs if she fails to make her plea good, then the 
above obligation to be void; otherwise to remain in full force and 
virtue. 

JNO. C. CARY. [SEAL. | 
LOU!S W. CARY. [sEAz.| 


Sealed and delivered in presence of— 
Kr, A. HOKE. 


THe Srare or Souru CARo.ina, | 
Oconee County. s 
Personally appeared before me John C. Cary and Louis W. Cary, 
who on oath say that they are worth, over and above their 
125 ~— debts, liabilities, and homestead exemptions, each more than 
two hundred dollars. 
JNO. C. CARY. 
LOUIS W. CARY. 


Sworn to before me 20th Sept., 1889. 
F. A. HOKE, Not. Pub. 


Approved: 
CHARLES H. SIMONTON, U.S. Judge. 
27 Sept., 1889. : 


Endorsed : Filed 30th Sept., 1889. 
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126 Tune Untrep States or AMERICA: 


In the Circuit Court, Fourth Circuit, District of South Carolina. In 
Equity. 


IsABELLA Ler, by Her Next Friend, Gipron Ler, Complainant, 
Us. 
Ricuarp W. Simpson, Defendant. 

United States of America to Richard W. Simpson: | 

You are hereby notified that in a certain cause in equity in the 
United States circuit court for the district of South Carolina, wherein 
Isabella Lee, by her next friend, Gideon Lee, is complainant and 
you, Richard W. Simpson, are defendant, the said complainant 
therein has prayed al appeal to the Supreme Court of the United 

States from the decrees in said cause entered, and that such 
127) = appeal has been allowed, wherefore you are hereby cited and 
admonished to be and appear at a Supreme Court of the 

United States to be holden at Washington, commencing on the 
second Monday of October next, to show cause, if any there be, why 
the decrees appealed from should not be reversed and set aside and 
relief be granted to said appellant, as by her prayed and as to justice 
and equity may appertain. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 2nd day of Sept., 1889. 

[Seal U.S. Circuit Court, Distriet of So. Carolina. ] 


HUGH L. BOND, C’t Judge. 


1273 [Endorsed :] Citation. United States of America, district 

of South Carolina, fourth cireuit, circuit court. Isabella Lee, 
by her next friend, Gideon Lee, vs. Richard W. Simpson. Citation. 
Filed 30 Sept., 1889. J. EE. Hagood, C. C. C. U.S., dist. S.C. 


128 On the 10th day of October, 1589, the following acceptance 
of service was filed: 
Acceptance. 


Unrrep STATes OF AMERICA, } 

District of South Carolina. | 

In the Circuit Court, Fourth Cireuit. In Equity. 
IsaABELLA Ler, by Her Next Friend, Ginkon Lee, Complainant, 
Us. 

Ricuarp W. Simpson, Defendant. 

We hereby acknowledge service of copies of the petition and 
allowance of appeal, continuance of injunction, and citation to de- 
fendant in the above-entitled case. 

October 5th, 1589. 
WELLS & ORR, 
— — Def’d’t’s Alt’ ys. 
Endorsed: Filed 10th October, 1889. 
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129 Uwynirep States or AMERICA, | 
District of South Carolina. — | 


In the Cireuit Court, Fourth Cireuit. In Equity. 


IsaABeLLA Lee, by Her Next Friend, Gipron Leer, Complainant, ) 
against 
Ricuarp W. Simpson, Defendant. ( 


I, James E. Hagood, clerk of said court, do hereby certify that the 
foregoing record contains true copies of the originals, to wit, petition 
and order for appointment of guardian as next friend, bill in equity, 
affidavit thereon, subpwna ad respondendum, appearance and answer 
of defendant, motion for injunction and affidavits thereon, opinion 
and order for injunction, writ of injunction, replication, notice and 
order of reference, motion for costs, security for costs, order dismiss- 

ing bill, deeree of court, allowance of appeal, appeal bond, 

13 and acceptance of service (together with the original citation), 
now on file and of record in this office. 

Given under my hand and seal of 

Seal U.S. Circuit Court, Dis- said court, at clerk’s office, in the city 

trict of So. Carolina. of Charleston, this the 15th day of 

October, A. D. 1589. 
J. EK. HAGOOD, 
10.0. U.S, Dist. 8. C. 


Endorsed on cover: South Carolina C.C. U.S. No. 1418. Isa- 
bella Lee, by her next friend, Gideon Lee, appellant, vs. Richard W. 
Simpson. Filed October 18, 1889. 
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That Patrick Calhoun died intestate and unmarried prior to 
the year IS7L; that Anna M. Clemson was his sister and one of his 
heirs-at-law and distributees. 

4. That Thomas G. Clemson married Anna M. Calhoun, the 
daughter of Floride Calhoun; that the sole issue of such marriage 
was— 

a. John Calhoun Clemson, who died intestate and unmarried 
10th August, 1871, and upon whose estate Thos. G. Clemson ead- 
ministered. 

b. loride Elizabeth Clemson, who intermarried with Gideon Lee 
on the — day of August, A. D. 1869, and died intestate on the 27th 
August, 1871, leaving surviving her as her sole heirs-at-law and dis- 
tributees her husband, Gideon Lee, and her only child, the com- 
plainant, Isabella Lee, who was the sole issue of the marriage. 

5. That Mrs. Floride Calhoun died 25th July, A. D. 1866, leaving 
her last will and testament hereinafter set forth, upon which Edward 
Noble qualified as executor 7th August, LS66. 

6. That Thomas G. Clemson purchased the Fort Hill property 
under the foreclosure proceedings hereinafter referred to on sale day 

in January, A. D. 1872, taking the conveyance therefor here- 
3 Inafter set forth to himself, as trustee; that such conveyance 

was recorded in Oconee county in the office of the register of 
mesne conveyances on May I1th, A. D. 1876. 

7. That on the Sth of November, 1873, an informal partition of 
the original Fort Hill plantation was made, as set out in the plead- 
ings, by which complainant received and entered into possession of 
her one-fourth of said place, consisting of about two hundred and 
eighty-eight acres, and that she has held continuous possession 
thereof ever since. 

8. That Anna M. Clemson was otlierwise known as Anna C. Clem- 
son; that she died 27th September, 1875, leaving surviving her her 
husband atid one granddaughter, the complainant, her then only 
living issue, and leaving her last will and testament hereinafter set 
forth. 

% That Thomas G. Clemson held continuous possession of the 
original Fort Hill plantation from 1872 to the time of such partition, 
and of the three-quarters thereof, consisting of about eight hundred 
and fourteen acres, from the time of that partition to the date of his 
death; that the defendant, KR. W. Simpson, has held continuous 
possession of said three-quarters from the time of the death of 
Thomas G. Clemson, claiming under Clemson as his executor. 

10. That Thos. G. Clemson departed this life April 6th, 1888, 
leaving the complainant bis sole beir-at-law, and leaving his last 
will and testatment, hereinafter set forth, upon which the defendant, 
Rh. W. Stimpson, qualitied as executor April 20th, A. D. 1888. 


Complainant's Testimony. 


1. Agreement dated 13th May, 1854, between Floride Calhoun and 
Cornelia M. Calhoun, of the one part,and Audrew P. Calhoun, of the 
second part, whereby Andrew P. Calhoun agrees to buy the Fort 
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Hill plantation and certain slaves and other personal property from 
Floride and Cornelia Calhoun for the sum of $49,000, payable in 
fifteen vears from Ist April, 1854, commencing in ten years and 

completed in five equal annual Ins stulments, with interest at 
4 5} per cent. per annum for the period of ten years, amounting 

to 82,695 per annum, and 3 per cent. on the instalments. 
Of this $8,800 was to go to Cornelia M. Calhoun and 340,200 was to 
go to Floride Calhoun, and interest to be divided between them pro- 
portionately. 

2. On the 13th day of May, A. D. 1554, Florida Calhoun and Cor- 

nelia M. Calhoun executed their conveyance in feesimple to Andrew 
P. Calhoun of the Fort Hill plantation, embracing 1.192 acres and 
fifty slaves, the personal property on the said plantation, and other 
personal property, in accordance with the foregoing agreement ; 
and on thesame day Andrew P. Calhoun executed his bond to them 
for the sum of $49,000, in proportions and in accordance with the 
terms of said agreement, and secured such bond by separate mort- 
gages of said real and personal property. 
3. On the 12th day of March, A. D. 1866, Floride Calhoun and 
Thomas G, Clemson, as administrator of the estate of Cornelia M. 
Calhoun, deceased, filed their bill to foreclose said mortgage and for 
paviment of the whole amount due on the bond against Margaret 
Calhoun, widow of A. P. Calhoun, deceased, and against Dulf G. 
Calhoun, Jno. C. Calhoun, administrator of the estate of A. P. Cal- 
houn, deceased, Margaret Calhoun, Andrew P. Calhoun, James E. Cal- 
houn, and Patrick Calhoun, the latter being the six children of A. 
P. Calhoun, deceased. 

The defendant, Margaret M. Calhoun, interposed the defence that 
the personal estate of Andrew P. Calhoun must first be applied to 
the payment of the mortgage debt, and that the land was oniy 
liable for the balance due; and further that the consideration of so 
much of the debt as was for the purchase of negro slaves had failed, 
such slaves having been emancipated. 

The defendant, John C. Calhoun, as administrator, joined in the 
above defences and alleged that in the sale from Floride Calhoun 
and Cornelia M. Calhoun to Andrew P. Calhoun the Fort Hill plan- 


tation was valued at ........--- sroeeninteiinemiiaan $15,000 00 
I einstellen eat ci ——— 
And the other pessenelly Gh.canensnconcunsess seem . 5,000 00 


$49,000 OO 

5 He submitted a statement of his actings and doings as ad- 

ministrator of the estate, among others, a sale of personalty 
amounting to $5,252.52. 

The court overruled the defences and decreed in favor of the com- 
plainants for the entire amount of the bond. 

An order was made l4th July, 1871, for a sale of the mortgaged 
property to satisfy the debt: and it was further ordered that all 
matters of account be referred to the referee, who was ordered to 
state the accounts and report, such accounting to embrace all the 
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actings and doings of the administrator of the estate of Andrew P. 
Calhoun, deceased, and of the former commissioner of the court of 
equity for that court. The rights of all parties, except as affected by 
such order, were reserved. Under this order the Fort Hill planta- 
tion was sold to Thomas G. Clemson, as trustee for his wife, Mrs. 
Anna M. Clemson, under the will of Mrs. Floride Calhoun, deceased, 
for the sum of $15,000, on the first day of January, A. D. 1872. The 
sale was confirmed by the court, and, after deducting the costs of 
sale, one-half the balance of the purchase-money was to be credited 
on the mortgage debt and the other half was to await the further 
order of the court. 

Under these orders John C. Calhoun, as administrator, accounted 
fully before the referee for all sales made by him and all property in 
his hands, and turned over to the referee all assets of the estate, and 
all creditors of Andrew P. Calhoun were called in to appear before 
the referee and establish their claims. 


Statement showing the separate interests of the estates of Mrs. 


Floride Calhoun and Miss Cornelia Calhoun in the emblements 


for 1865. 


Tota! value of emblements, with interest....--.- --- 
Mrs. F. Calhoun’s interest therein _..---.-- ---- $664 97 
Miss Cornelia “ . gee tN He 144 34 
809 31 


Statement of the separate interests of the —— estates in the rents 


for the years 1866, ’7, ’S, 9, "70, 71. 
Total valine of rents, with interest... cncccesceocce $5,706 93 
Mrs. Floride Calhoun’s interest therein..----- $4,682 O1 
Miss Cornelia ” ” ge en 1,024 92 


$5,706 93 


Statement showing the separate interest of the same estates in the 
mortgage bond. 


nN ING C00 CII os nceentsseerniee cemmineanendienll $65,718 63 
Mrs. Floride Calhoun’s int. therein... 2 ---- $93,916 10 
Miss Cornelia Calhoun’s “ siti poo noe 11,802 53 


6 The following statement shows the amounts finally recov- 


ered by the estate of Cornelia M. Calhoun and Floride Cal- 
houn from the estate of A. P. Calhoun: 


Thomas G. Clemson, Lsq., in Account as Administrator of the Estate of 
Miss ~ ia Calhoun, Deceased. 


This estate is derived from sale of mortgaged land and a pro rata 
share of the estate of A. P. Calhoun, dese sed. Mrs. F loride Cal- 
houn died 26th July, 1866. 


ee ie 


et ~@-— ae 


ee 


ab) | 
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The net amount of the sale of land under decree of fore- 

I i I I OE viet ecm anminnanes $14,725 00 
By 6th clause of codicil the sum of >: JOU is 

given toJ.C. Clemson before bequests take 


effect of bond and mortgage.-----...---. $2,000 00 
Interest from 26th July, “1SU7, to Ist Jan’y, 
EEE victcietiniinind cea ernmn sini 620 26 
2,620 26 
a I oo cies cements $12104 74 


Mrs. Calhoun’s interest: 


As 65,718.63 :: 53,916.10 :: 12,104.74 :: -...- $9,930 82 
Miss C. Calhoun’s interest: 
AsGoiiGGS :: Eheeeoe 3: 33,106.74 :: nuno- 2.173 91 


$12,104 73 


-_- 
— 


Interest of Miss Cornelia Calhoun’s estate in bonds, &e.. $2,173 { 
Rent of Fort Hill from A. D. 1866 to A. D. 
1871, inclusive (see Referee’s Report, p. 


BD) conc nteccueniennneesnees cane $5,276 23 
Deduct for improvements..-.----- S451 00 
SO, BP GD cenienticcnes 462 25 


AsGO716.GSB :: JESGRGe :: 438806 :: cucuca 787 05 
Of available assets of estate of A. P. Calhoun, 

deceased (see Report, 13 p., and additional 

report of available assets), the referee re- 


pasted Te GNF Giitieinecnnscnncen 5,630 78 
7 ” _ 718.63 : : 11,802.53 : : 5,630.- 
sande edad ei teeiiesdieinieicanieancisinil Se a 
Ree’d m oe of court by Thos. Thom- 
I exseiecaitineniiineittieiiiililartinitaad aiicaii om nee 
11 24 
82.972 20 
Commissions off for adm’r at 5 per ct..-....---------- 148 61 
7-- $2,823 59 
Heirs-at-law : 
1. Mrs. Floride Calhoun, mother -....--~ ....---...-. 
oe Oe B. Be. CI emo nccmnndennaimainn $405 37 
d. Mr. A. P. Calhoun, brother__..--- seitscsiiaaaileiimaaiaianiiiis 
4. Capt. P. Calhoun, deceased, brother ...-.....------ 
A i 
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S403 37 
Oe lend 


Share of each, $405.37. 


Note.—The sum of 82.620.20 deducted above— 


CEE 66 Ue. COCNIINES ccccccncnnmsintinenninien $1,510 13 > a 
One-half to Br. Lee's GeugOle?.. ccccccnsccceus simone 1,510 13 


$2,620 26 


Thomas G. Clemson, Esq., in account with the estate of Mrs. Floride 
Callioun, deceased, as purchaser of Fort Hill, and as in receipt of 
rents and profits of Fort Hill from A. D. 1866 to A. D. 1871, in- 
clusive. 


Amount of sale of Fort Hill after deducting bequest of 
$2,000 and interest to J. C. Clemson, $2,620.26, and the 
part due the estate of Cornelia Calhoun, deceased, 
ae Sens “WOM, - wssicies eceene nie einen $9,930 $2 
8 Share of rents as shown in statement of Miss Cor- 
nelia Callhoun’s estate, to wit: 
As 63.718.63 : : SSDPIGIO : : 4538S RG .ccmccccccucesee SFO GS 
Available assets, see Report, p. 15, and additional re- 
port: 
As 65,718.63 : : 53,916.10 : : 5,680.78 : : $4,619 53 
This sum is absorbed by— 
Ist. Mrs. Floride Calhoun’s pur- 


IG oo sinnicee meee $1,679 25 
Int. from Dee., 1865, to Jan’y, 1872 
(gold) einai ke lena aninaiai 710 18 


2d. Mrs. A. M. Clemson’s  pur- 

chases, 890591 int. from :1868 

to dan., 1872, $IGI.GS ....<<<~. 667 56 
od. Receipts by ex. from cl’k of 

c’t and expended in payment 

te ES aR io OTE 1,300 00 
4th. Bal. in clerk’s hands_-...--- — 2 


4,619 58 


Amount of purchases and rents .----.-------. $15,526 83 


This sum, $15,526.85, after deducting expenses and costs of ad- 
ministration, will be in the hands of Mr. Clemson as trustee, under 
the will of Mrs. Calhoun, of Mrs. Anna M. Clemson. 

There is property pertaining to the estate, unconnected with the 
matter of Fort Till, not included in the above account. 
On the Sth June, 1875, the following order was made in the cause: 


me ad 
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The mortgaged premises described in the pleadings having been 
sold by the order of this court in the case above stated and the same 
being contirmed and the purchaser, Thomas G. Ciemson, the trustee 
of his wife, Anna M. Clemson, having complied with the 

7) terms of sale,on motion of Edward Noble, plaintuitf’s attor- 
ney, it is ordered that the referee who made the sale, J. W. 


Stribling, Esq., make titles to the said mortgaged premises known 


as Fort Hill to said Thomas G. Clemson, as the trustee of his wife, 
Anna M. Clemson, under the will of Fioride Calhoun, deceased, one 
of the plaintiffs. 
June Vth, 1875. 
T. H. COOKE. 


The following conveyance was executed to Thomas G. Clemson : 
J. W. Stribling, special referee, to Thos. G. Clemson, trustee. 
Conveyance to Fort Hill. 


Tue STATE OF Soutu CAROLINA: 


To all — whom these presents shall come or be made known or 
whom the same may in anywise concern : 

I,J. W. Stribling, as special referee of the county of Oconee, in 
the said State, send greeting: 

Whereas Floride Calhoun and Thomas G. Clemson, adm’r, on or 
about the 12th day of March, in the year one thousand eight hun- 
dred and sixty-six, did exhibit their bill in equity to foreclose 
mortgage, &c., &c., in the court of equity, in the district of Pickens 
and State aforesaid, against Margaret Calhoun and others; and 
whereas, afterwards, the said cause was transferred for final hearing 
to the court of common pleas, in Oconee county, in said State; and 
the cause, being at issue before the honorable court aforesaid, came 
on to be heard on the 14th day of July, one thousand eight hun- 
dred and seventy-one, when the said court, after a full hearing 
thereof and mature deliberation in the premises, did order, adjudge, 
and decree that the real estate hereinafter mentioned and deseribed 
should be sold at public auction by J. W. Stribling, as special 

referee, on the terms and for the purposes mentioned in said 
10 decretal order, as by reference thereto on file in the said court 

will appear; and the said J. W. Stribling, as special referee, 
after having duly advertised the said real estate for sale by public 
outery on the first day of January, in the year of our Lord one 
thousand eight hundred and seventy-two, did then, openly and pub- 
licly and according to the custom of auction, sell and dispose of the 
said real estate below described unto Thomas G. Clemson, as 
trustee for Mrs. Anna M. Clemson, for fifteen thousand dollars, he 
being at that price the highest bidder for the same: Now, know all 
men that I, the said J. W. Stribling, as special referee, in considera- 
tion of the premises, and also in consideration of the sum of three 
dollars paid by the said Thomas G. Clemson, trustee fas aforesaid, 
the receipt whereof is hereby acknowledged, have granted, bar- 
gained, sold, and released, and by these presents do grant, bargain, 
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sell, and release, unto the said Thomas G. Clemson, as trustee of 
Mrs. Anna M. Clemson, her heirs and assigns, all that piece, parcel, 
or tract of land situate in the county of Oconee and State aforesaid 
and known as “ Fort Hill,” containing — acres, more or less, this 
deed of conveyance being executed and delivered by me pursuant 
to order of court, of which the following is a copy, to wit: 


‘ 


THE State or Sourn CARo.ina, | 


Oconee County. j 
In the Common Pleas. 
FroripE CaALHoun and THomas G. ——— 
Adm’r, Bill for Foreclosure, 
vs. f Account, &e., Ke. 
MarGcaret M. Catnoun, Durr G. CALnoun. 
? 


“The mortgaged premises described in the pleadings having been 
sold by the order of this court in the purchaser, Thomas G. Clem- 
son, as the trustee of his wife, Anna M. Clemson, having complied 
with the terms of sale, on motion of Edward Noble, plaintiff’s attor- 
ney, it is ordered that the referee who made the sale, J. W. Stribling, 

Esq., make titles to the said mortgaged premises, known as 
11 ‘Fort Hill, to said Thomas G. Clemson, as trustee of his 

wife, Anna M. Clemson, under the will of Floride Calhoun, 
deceased, one of the plaintiffs. 

“ (Signed) T. H. COOKE. 


“ June 9th, 1875.” 


The above order recites that the terms of sale have been complied 
with. If the compliance has been made it was not made by any 
payinent to me, as a former order required, I having received none 
of the purchase-money in actual cash, except the sum of two hun- 
dred and seventy-five dollars, together with all and singular the 
rights, members, hereditaments, and appurtenances whatsoever to 
the said real estate belonging or in anywise appertaining and the 
reversions and remainders, rents, issues, and profits thereof, and 
also all the estate, right, title, interest, dower, possession, property, 
benefit, claim, and demand whatsoever, both at law and in equity, 
of the said Margaret M. Calhoun and of all the parties to the said 
suit and of all other persons rightfully claiming or to claim the 
same or any part thereof by, from,or under them or either of them ; 
to have anc to hold all and singular the said real estate, with its 
hereditaments, privileges, and appurtenances, unto the said Thomas 
G. Clemson, as trustee aforesaid, his heirs and assigns forever. 

In witness whereof I, the said J. W. Stribling, as special referee 
as aforesaid, under and by virtue of the aforesaid decree, have here- 
unto set my hand and seal, at Walhalla, S. C., this tenth day of 
June, in the year of our Lord one thousand eight hundred and 
seventy-five, and in the 99th year of the Sovereignty and Independ- 
ence of the United States of America. 


JESSE W. STRIBLING. §[t. s.] 
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Sealed and delivered in presence of— 
J.J. NORTON. 
JOHN M. HUDSON. 


12 The following letters appear in the record of the case of 
Calhoun vs. Calhoun: 


PENDLETON, So. Ca., January 9, 1868. 
Mr. Edward Noble. 

Dear Sir: The sale to take place to-day at Fort Hill of personal 
property of my deceased brother Andrew is largely to be applied 
to the bond and mortgage debt, three-fourths of which comes to me 
by the will of my mother; the other fourth goes to my daughter 
Floride. 

The estate of the mortgager will not be able to satisfy this debt, 
even if all his property sells at good prices, and if it goes low the 
sacrifice will be on my part. By my mother’s will | am authorized 
to direct the investment of my legacy, with your consent. I there- 
fore direct and request you to buy at the sale to-day such articles 
of property as in your judgment shall tzo below its value and at 
such prices as will justify the investment. 

Yours truly, ANNA C. CLEMSON. 


9 JANUARY, 1868S. 

Dear Str: I have read the within letter to you from my mother, 
and so far as I am interested in the bond-mortgage debt I concur 
with her that the property she alludes to should be bought in for 
us, if it goes at such low prices as will justify the purchase. 

Yours truly, KLORIDE CLEMSON. 
13 PENDLETON, 10 January, 1868. 
Col. R. A. Thompson, com’r in equity, Pickens. 

Dear Str: The purchases made by me vesterday were for Mrs. 
Clemson, who, with her daughter, owns the bond and mortgage on 
Fort Hill. I showed to you her letter directing me, as her trustee, 
to purchase such articles as in my judgment would be for her in- 
terest. The same also did her daugliter, Miss Floride. I send this 
letter for your reading and also a correct copy of Mrs. Floride Cal- 
houn’s will. By the second clause of the codicil (pages 12,15) three - 
fourths of the debt is given to Mrs. Clemson and by the third clause 
the remaining fourth is given to Miss Floride. The trusts declared 
and the appointment of trustee will be found in the 20th clause of 
the will (pages 5, 6 of the copy), which authorizes Mrs. Clemson to 
direct investments as she may choose, with the approbation of her 
trustee. 

Therefore I desire that the purchases made by myself and Mr. 
Clemson yesterday at the sale may be charged to me, as trustee for 
Mrs. Anna C. Clemson, and may be delivered to Mr. Clemson, who 
will receive the articles and receipt for them in my name. Be so 
good as to make out bill of articles and let him have it for me. I 
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hope you will not fail to order accounting at the earliest day and 
will notify me by mail. 
Very respectfully, &c., EDWARD NOBLE. 


4. On 21st November, 1888, Gideon Lee made a convevance to 
his daughter Isabella of all of his interest in the estate of his wife, 
Floride E. Lee, and especially in and to the Fort Hill plantation, 
containing 1,110 acres, and theincome thereof. ‘This deed has never 
been recorded. 

5. On 13th December, 1871, Anna C. Clemson duly appointed 
Thos. G. Clemson as trustee under the trusts contained in the will 
and codicil of Floride Calhoun, deceased, in the place of Edward 
Noble, deceased, and 'T. G. Clemson accepted the same. 


14 Tur State or SourH CAROLINA, Anderson County : 


Whereas by the will of the late Mrs. Floride Calhoun, of Pendle- 
ton, dated June 27th, 1863, and by the codicil thereto attached, 
dated 22nd January, 1866, the undersigned, Auna M. Clemson, her 
daughter, is entitled to considerable legacies, the legal title of which 
is, by the will, vested in Edward Noble, Esqr., of Abbeville county, 
in said State, as trustee. 

By the 20th clause of the will, confirmed by the 2nd clause of the 
codicil, the testatrix provides for a change of trustee in the following 
manner, viz: “It from death or any cause there ts no trustee, or if 
Anna at any time shall desire to change her trustee, she shall have 

power so to do and to appoint another by any instrument in 
16 writing, under seal, executed by her in the presence of two sub- 

scribing witnesses; and as often as she may desire to change 
her trustee she shall have the power so to do by observing the form 
and solemnity above deseribed. 

And whereas the said will and eodicil are in the office of the pro- 
bate judge for said county of Anderson, having been duly probated 
on the 7th of August, 1566, and letters testamentary granted to the 
said Mdward Noble, as executor, on same date: 

Now be it known that,in accordance with the power in me vested 
by the above-recited passage of my mother’s will, 1, Anna M. Clem- 
son, of the said county of Anderson, do hereby nominate and appoint 
my husband, Thomas G. Clemson, of Pendleton, Anderson county, 
as trustee under the will, for the property therein bequeathed to 

me,and also for the property bequeathed me in the codicil, in 
16 the place and stead of the said Edward Noble, who desires to 
be relieved from the trust. 

Witness my hand and seal this 13th day of December, eigh- 
teen seventy-one. 


ANNA M. CLEMSON. [L. s.] 


Iixecuted by Mrs. Clemson in our presence, who sign our names 
as subscribing witnesses therefor. 


Ik. B. CALHOUN. 
SALLIE b. CALHOUN. 


'S 
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I consent to accept and hereby accept the above appointment as 
trustee for my wife’s property mentioned in the foregoing instru- 
ment. 

THOMAS G. CLEMSON, 


Dec. 26th, 1871. 


Unirep STATES OF AMERICA | 
District of South Carolina. § 


In Cireuit Court, Fourth Cireuit. 


I, J. BE. Hagood, clerk of the said court, do hereby certify that the 
foregoing is a true copy of the original now on file in my office. 
Given under my hand and seal of said court, at clerk’s 
17 office, in the city of Charleston, S. C., this 15th day of March, 
1889. 
J. KB. HAGOOD, 
C.C.C. U.S. Dist. S. C. 


18 6. On 4th December, 1888, R. W. Simpson, as the executor 
of Thos. G. Clemson, deceased, submitted the following com- 
munication to the General Assembly of the State of South Carolina: 


Communication from R. W. Simpson, executor of will of T. G. 
Clemson, deceased, accompanied by copy of said will and other 
papers relating thereto. 


To the honorable the senate and house of representatives of the 

State of South Carolina: 

As the executor of the last willand testament of the Hon. Thomas 
G. Clemson, deceased, I herewith transmit to your honorable bodies 
a certified copy of the last will and testament, copy of letters of ad- 
ininistration granted to me, and a certified copy of the appraise bill, 
and respectfully request that your honorable bodies shall accept the 
property therein donated for and on behalf of the State. 

R. W. SIMPSON, Executor. 

December 4th, 1888. 


STATE OF SoutH CAROLINA, 
County of Oconee. 


Whereas I, Thos. G. Clemson, of the county and State aforesaid, 
did, on the 14th day of August, 1883, execute my last will and tes- 
tament, wherein I sought to provide for the establishment of a 
scientific institution upon the Fort Hill place, and therein provided 
what sciences should be taught in said institution; and whereas [| 
am now satisfied that my intention and purpose therein may be 
misunderstood, as intending that no other studies or sciences should 
be taught in said institution than those mentioned in said will, 
Which was not my purpose or intention: Now, desiring to make 
my purpose plain, as well as to make some other changes in 
the disposition of my property than made in said will, I do 
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now make, publish, and declare this instrument as and for 
19 my last will and testament, hereby revoking all previous wills 
and codicils by me made, especially the will above referred 
to, dated August 14th, 1883. Feeling a great sympathy for the 
farmers of this State and the difficulties with which they have had 
to contend in their efforts to establish the business of agriculture 
upon a proper basis, and believing that there can be no permanent 
improvement in agriculture without the knowledge of those sciences 
which pertain particularly thereto, I have determined to devote the 
bulk of my property to the establishment of an agricultural college 
upon the Fort Hill place. This institution I desire to be under the 
control and management of a beard of trustees, a part of whom are 
hereinafter appointed, and to be modeled after the Agricultural 
College of Mississippi as far as practicable. My purpose is to es- 
tablish an agricultural college which will afford useful information 
to the farmers and mechanics. Therefore it should afford thorough 
instruction in agricultural and the natural sciences connected there- 
with. It should combine, if practicable, physical with intellect- 
ual education, and should be a high seminary of learning in which 
the graduate of the common schools can commence, pursue, and 
finish a course of studies terminating in thorough theoretic and prac- 
tical instruction in those sciences and arts which bear directly upon 
agriculture. But I desire to state plainly that I wish the trustees of 
suid institution to have full authority and power to regulate all 
matters pertaining to said institution, to fix the course of study, to 
make rules for the government of the same, and to change them as 
in their judgment experience may prove necessary, but to always 
bear in mind that the benefits herein sought to be bestowed are 
intended to benefit agricultural and mechanical industries. I trust 
that 1 do not exaggerate the importance of such an institution for 
developing the material resources of the State by affording to its youth 
youth the advantages of scientific culture, and that I do not overrate 
the intelligence of the Legislature of South Carolina, ever distin- 
guished for liberality, in assuming that such appropriations will be 
made as will be necessary tosupplement the fund resulting from 
the bequest herein made. | 
20 ltem 1. I therefore give and devise to my executor herein- 
after named the aforesaid Fort [ill place, where I now reside, 
formerly the house of my father-in-law, John C. Calhoun, consisting 
of eight hundred and fourteen acres, more or less, in trust that when- 
ever the State of South Carolina may accept said property as a do- 
nation from me for the purpose of thereupon founding an agricul- 
tural college, in accordance with the views I have hereinbefore ex- 
pressed (of which the chief justice of South Carolina shall be the 
judge), then my executor shall execute a deed of the said property 
to the said State and turn over to the same all property hereinafter 
given as an endowment of said institution, tobe held as such by the 
said State so long as it in good faith devotes said property to the 
purpose of the donation: Provided, however, That this acceptance 
by the State shall be signified and a practical carrying out be com- 
menced within three sears from the date of the probate of this my 
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will. During this term of three years or as much thereof as may 
elapse before the acceptance or refusal of this donation my executor 
shall invest the net produce of the land and other property, such 
invested fund awaiting the action of the Legislature and to form a 
part of the endowment of said institution, if accepted, orto torma 
part of the endowment of the college or school hereinafter provided 
for should the donation not be accepted by the State. 

Item 2. The following-named gentlemen, seven in number, shall 
be seven of the board of trustees, to wit: R. W. Simpson, D. kK. Nor- 
ris, M. L. Donaldson, R. E. Bowen, Bb. R. Tillman, J. E. Wanna- 
maker, and J. E. Bradley ; and the State, if it accepts the donation, 
shall never increase the board of trustees to a number greater than 
thirteen in all, nor shall the duties of said board be taken away or 
conferred upon any other men or body of men. The seven trustees 
appointed by me above shall always have the right, and the power 
is hereby given them and their successors, which right the Legisla- 
ture shall never take away or abridge, to fill all vacancies which 
may occur in their number by death, resignation, refusal to act, or 

otherwise; but the Legislature may provide as it sees proper 
21 for the appointment or election of the other six trustees if it 

accepts thé donation. And I do hereby request the seven 
trustees above named, or such of them as may be living or may be 
willing to act, to meet as soon after my death as practicable and 
organize, and at once to fill all vacancies that may have occurred 
and to exert themselves to effectuate my purposes as herein set 
forth. And I hereby instruct my executor to notify them of their 
appointment herein as soon after my death as practicable. The 
name of this institution shall be the “ Clemson Agricultural College 
of South Carolina.” 

Item 3. Should the three years expire without the State accepting 
the donation in manner as hereinbefore provided, and, if accepted, at 
the expiration of three years from my death‘no practical beginning 
has been made to carry into effect the purposes of the donation, or 
if before the three vears expire the Legislature shall refuse to accept 
said donation, then the donation to the State 1s hereby revoked, and 
my executor shall execute his trust by conveying the said Fort Hill 
place and the accumulated fund arising therefrom, together with 
all other property, real or personal, hereinafter disposed of and _ in- 
tended to be given to the said agricultural college as an endow- 
ment, to the seven trustees named above or their successors, who 
shall erect upon the Fort Hill place such a school or college for the 
youth of South Carolina as in their judgment will be for their best 
interest: Provided, that said school or college shall be for the 
benefit of the agricultural and mechanical classes principally, and 
shall be free of cost to the pupils, sq far as the means derived from 
the endowment hereinafter provided and ‘the use of the iand may 
permit it. The trustees shall securely invest the funds hereinatter 
provided and given to said institution and hold themas a perpetual! 
endowment, and shall only use the interest derived therefrom and 
the income of the land to support and maintain said school or col- 
lege, except that the accumulated fund derived from the land and 
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the interest derived from the fund hereinafter given said institution 

from the time of my death, and as much as five thousand dollars 

of the principal fund may be used, if,in the judgment of the trustees, 
it may be necessary, to erect suitable buildings for said school 

22 or college. ‘The name of this institution shall be the “ Clem- 
son Scientifie School or ¢ ollege.” 

Item 4. It is my desire that the dwelling-house on Fort Hill 
shall never be torn down or altered, but shall be kept in repair, with 
all the articles of furniture and virtu, which I hereinafter give for 
that purpose, and shall always be open for the inspection of visitors, 
but a part of the house may be used by such of the professors as the 
trustees may direct. 

Item 5. I give and bequeath to my granddaughter, Flo.ide Isa- 
bella Lee, all of my silver plate and tuble silver: also all of the 
family pictures, except the large picture of John C. Calhoun now 
hanging in my sitting-room; also any one article in my present 
residence which she may select as a memento of me; also my deco- 
rations, and also the suin of fifteen thousand dollars ($15,000.00), to 
be paid to her on the day of her marriage or when she becomes 
twenty-one yeurs of age, if unmarried: Provided, That if my said 
granddaughter should die unmarried and before she is twenty-one 
years of age, then all of said property mentioned in this item shall 
revert to and become a part of the residue of my estate and become 
subject to the trusts and conditions of items 1,2,and 8 of this my will. 

Item 6. I give and bequeath to my faithful housekeeper, Mrs, 
Jane Prince, one year’s provisions for her and daughter, and furni- 
ture and bedding suitable to her condition sufficient to furnish two 
rooms, and the sum of three thousand dollars ($5,000.00), to be paid 
to her at the expiration of one year after the probate of this mv 
will, and I also desire my executor to permit her to live at Fort 
Hill until he disposes of the property, as herein directed. 

Item 7. I give and bequeath to Hester Prinee, the daughter of 
my faithful housekeeper as aforesaid, the sum of three thousand 
dollars ($3,000.00), to be paid to her, or such person as may be 

selected by her and appointed her guardian, at the expiration of 
one year froin the probate of this my will. 

Item 8. I give to my executor, James H. Rion, as a memento of 

friendship, the antique intaglio Marcus Aurelius Antonius 
23 sealing, which I habitually wear, and also such one of my 

pictures as he may select if the same is not selected by my- 
self. 

Item 9. [ give and bequeath to my executor to be held by him, 
subject to the trusts and conditions of items 1, 2, and 5 of this my 
will, and for the purpose of adorning the Fort Hill residence as 
provided in item 4 of this my will, all of my permanent furniture 
relics, and articles of virtu, pictures and paintings, including the 
large painting or picture of John C. Calhoun, now banging in my 
sitting-room and not otherwise disposed of herein, and all my books. 

Item 10. I direct my executor to sell at public or private sale, as 
he may deem best all the balance of my personal property upon my 
Fort Hill place, not herein disposed of, and to sell and convey all of 
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my real estate lying and situate outside of the State of South Caro- 
lina, either at private or public sale, as he may deem best, and to 
hold the proceeds derived therefrom, together with the proceeds of 
the personal property herein directed to be sold, subject te the trusts 
and conditions of items 1, 2, and 3 of this my will. 

Item 11. All the residue and remainder of my property, of every 
kind and description whatsoever, after paying off the legacies above 
provided for, together with the property which may revert to my 
estate, shoulda it revert thereto, and the proceeds of all my real and 
personal property herein directed to be sold and all accumulated 
funds derived from the Fort Hill place and interest on my invest- 
ments, I give and bequeath to my executor, to be held by him sub- 
ject to the trusts and conditions of items 1, 2, and 5 of this my will. 

Item 12. I nominate, constitute, and appoint my friend, James HL. 
Rion, the executor of this my will. 

[In witness whereof I have hereunto subscribed my name and 
affixed my seal before the witnesses below subser!bing this the 6th 
day of November, A. D. 1586. 

THOS. G. CLEMSON. [1 s.] 


The above-written instrument was subscribed by the said Thos. 
G. Clemson in our presence and acknowledged by hin: to each one 
of us, and he, at the same time, publish- and deelared the 
24 same to be his last will and testament, and we, at his request 
and in his presence and in the presence of each other, have 
signed our names as witnesses hereto. 
JAMES HUNTER. 
T. O. JENKINS. 
ke. L. C. TERRILL, 


STATE OF SoutH CaRorina, } 
County of Oconee. j 


I, Thos. G. Clemson, of Fort Hill, in the State and county afore- 
said, do make this my codicil to my last will and testament, dated 
the Gth day of November, 1886, hereby confirming my said last will 
and testament, so far as the same is not inconsistent with this my 
codicil : 

Item 1. I will and direct my executor to pay my debts and funeral 
expenses as soon after my death as practicable out of the proceeds of 
any part of my estate that is the most available. 

Item 2. I hereby revoke the 11 item of my last will and testament 
as aforesaid, in which I appointed James H. Rion my executor of my 
will, he having recently departed this life, and I now do nominate 
and appoint my trusted friend, Richard W. Simpson, of Pendleton, 
South Carolina, my executor of my said last will and testament and 
of this my codicil thereto, and in my said last will and testament 
the name of James H. Rion, wherever it appears, shall be stricken 
out and Richard W. Simpson shall be inserted in place thereof. 

. Item 3. I revoke the 8th item of my said last will and testament, 
in which I gave James H. Rion my sealing ring and one of my pie- 
tures, which he may select, and I do now give and bequeath to RK, 
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one of my pictures as he may select. 

Item 4. I do hereby revoke item 6 of my said last will and testa- 
ment, which contains a bequest to my faithful housekeeper, Mrs. 
Jane Prince, she having been otherwise provided for. 

20 Item 5. It is my will and I do direct that neither the leg- 
acy to my granddaughter in the 5th item of my said last will 
and testament or the legacy to Hester Prince in the 7th item of my 
said will shall bear any interest until the same are due and payable, 
as provided in the said items of my said will. 
Item 6. [ authorize my executor to purchase that portion of the 
original Fort Hill tract of land which — set off to Gideon Lee, guar- 


| | ~W. Simpson my sealing ring, which I habitually wear, and such 


dian of Floride Isabella Lee, and the same if so purchased shall be- 

| come a part of the Fort Hill tract of land, and shall go with and 
be disposed of as I have in my said will disposed of the Fort Hill 

| | tract. 

Item 7. I will and direct my executor to sell, either at private or 
public sale and for cash or upon credit, both as he may think best, 


all the real estate of which I may die seized and possessed, except 
the Fort Hill tract of land, whether the same be situate in the State 
of South Carolina or outside of it. 
Item 8. Should the chief justice of South Carolina decline to de- 
cide when the State of South Carolina has or has not aecepted the 
donation given to it in the first item of my said will, then I give to . 
my executor the same power as I in the said first item of my will 
gave to the said chief justice, and his decision shall be final. 
Item 9. I hereby authorize and direct my executor to employ 
such persons as he may deem necessary to take charge of the Fort 
Hill dwelling-house and the articles therein donated and to man- 
age the farm, and to pay the said persons such sums of money for 
their services as he may deem right and proper. 
| Item 10. In view of the great responsibility and labor which my 
| executor will encounter in managing the affairs of my estate as di- 
, rected in my said will, and in consideration of the great kindness 
he has shown to me and of the assistance in taking care of my 
| | business when I had no other person or friend to help me, I will 
and bequeath that he, my said executor, shall have, take, and re- 
| ceive, in addition to the usual commissions allowed by law to exece- 
| : utors as commissions for receiving and paying out money, five per «4 
| cent. of the appraised value of my entire estate, both real and per- 
| sonal. 
26 Item 11. I desire to state here that my granddaughter, 
Floride Isabella Lee, has received the one-fourth part in 
value of the original Fort Hill tract of land, the part which her 
mother, under the will of Mrs. John C. Calhoun, was entitled to, the 
same having been appraised and _ set off to her by commissioners 
appointed by Mrs. Clemson and by Gideon Lee, her father and 
guardian, and she has also received through Gideon Lee, her said , 
guardian, her mother’s share of the estate of my son, John C. Clem- 
son. Notwithstanding this fact, from a letter received by me some 
time ago from Gideon Lee [ am led to believe that, as guardian of 
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my said granddaughter, he will make claim of my estate — a large 
balance alleged by him to be due my said granddaughter by me. 

I therefore desire and direct my executor to examine closely into 
such claim if so made, and if he, my said exeeutor, is satisfied that 
the claim so made is justly due by me to my said granddaughter 
to pay the same. But,on the other hand, if he is not satisfied that 
the said claim or claims are justly due by me, then he shall not pay 
it or them unless compelled by law to do so, in which case I hereby 
revoke so much of the bequest of fifteen thousand dollars given in 
the fifth item of my said last will and testament to my said grand- 
daughter as will be equal to the amount which my said grand- 
daughter may recover against my estate. } 

Item 12. The desire to establish such a school or college as I 
have provided forin my said last will and testament has existed with 
me for many years past,and many years ago I determined to devote 
the bulk of my property to the establishment of an agricultural 
school or college. ‘To accomplish this purpose is now the one great 
desire of my life. I have not been unmindful of the interest of my 
said granddaughter, nor have | acted in this matter through any 
prejudice to any one. It may be possibie that the disposition of 
my property as herein made may not give satisfaction to my said 
granddaughter or to Gideon Lee, her father and guardian, but I 
trust. that neither the one or the other or any other person lawfully 
authorized by law to represent my said granddaughter will ever 

attempt to frustrate or defeat the purposes which I have 
27 herein sought to accomplish, but will respect the settled de- 

sire of my life, as contained in this my will. But should my 
desire and request as herein expressed be ignored and should 
Gideon Lee, as guardian of my said granddaughter, or should my 
said granddaughter herself, or any other person lawfully authorized 
by law to represent her, or any person as her legated or distributed — 


-of my said granddaughter in their rightas such attempt to contest my 


will or attempt to invalidate it or attempt to change or alter it in 
any particular whatever, then it is my will and I do direct that 
such attempt or attempts to contest, alter, change or invalidate my 
said last will and testament or codicil hereof shall, as soon as com- 
menced, work an absolute revocation of my entire and of all of my 
bequests to my said granddaughter, Floride Isabella Lee, as made 
in the fifth item of my said last will and testament, and then and 
in that case my said granddaughter, Floride Isabella Lee, shall re- 
ceive no part of my estate whatever, and the money and articles 
mentioned in the fifth item of my said will shall go to my executor 
and be held by him subject to the trusts and conditions contained 
in items 1, 2 and 3 of my said last will and testament, provided 
that my exeeutor may sell in manner as to him may seem proper 
auy of the articles mentioned in said fifth item of my said last will 
and testament, except the family pictures. These shall be held by 
my executor subject to the trusts and conditions of items 1, 2, and 
3 Of my said last will and kept, with the other articles mentioned in 
the eighth item of my said last will and testament, to adorn the Fort 
Hill house. 
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Ttem 13. It is my will and I direct that my executor shall not 
be held liable for or responsible for any losses to my estate by 
reason of any errors of judgment or mistakes, as I am fully aware 
of the varied and responsible duties I herein have required of him. 

This codicil is written in part on the fourth page of my said last 
will and testament, to which this sheet is attached, and which is 
dated November the 6th, 1886. 

Item 14. I authorize and empower my executor to expend 
28 such sums of money as he may deem necessary to keep the 
Fort Hill dwelling-house and premises in good repair and 

the Fort Hill farm in good condition. 

In witness hereof I have hereunto subscribed my name and affixed 
my seal, before the witnesses below subscribing, this the twenty-sixth 
day of March, in the year of our Lord one thousand eight hundred 
and eighty-seven (1887). 

THOS. G. CLEMSON. [t.s.] 


The above-written instrument was subscribed by the said Thos. G. 
Clemson in our presence and acknowledged by him to each one of 
us, and he at the same time published and declared the same to be 
his codicil to his last will and testament, and we, at his request and 
in his presence and in the presence of each other, have signed our 
names as witnesses hereto. 

R. M. JENKINS. 
C. W. YOUNG. 
J. H. MOUNCE. 


Letters testamentary on the estate of Thos. G. Clemson were duly 
issued to Richard W. Simpson on April 20th, 1888. 
29 Attached to this communication is the inventory and ap- 
praisement of the estate of Thos. G..Clemson, deceased, aggre- 
gating $106,179.61. 
Among the items of the property of the said estate so appraised 
are— 


=e oe Sent ebtnie, GEG GRIN ..nncncncnceccensens $15,000 00 


An act was passed by both the senate and the house of repre- 
sentatives of the State of South Carolina in December, 1888, accept- 


ing the devise in Mr. Clemson’s will. 


50 Last Will and Testament of Anna C. Clemson, Deceased. 


THe STATE OF Soutn CAROLINA: 


In the name of God, Amen. 

Whereas I am entitled to legacies under the last will of my de- 
ceased mother, Floride Calhoun, and to a distributive share in the 
several estates of my deceased sister, Cornelia Calhoun, and my 
brother, Patrick Calhonn, and, notwithstanding my coverture, have 
full testamentary power to dispose of the same: 

Now, I, Anna Calhoun Clemson, the wife of Thomas G. Clemson, 
of the town of Pendleton, in the county of Anderson and State afore- 
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said, being of sound and disposing mind, memory, and understand- 
ing, do make this my last will and testament in manner following: 

I will, devise, and bequeath the entire property and estate to 
which I am now in anywise entitled and which I may hereafter 
acquire, of whatever the same may consist, to my beloved husband, 
Thomas G. Clemson, absolutely and in fee simple; but should my 
husband, Thomas G. Clemson, depart this life leaving me his sur- 
vivor, or should he survive me and then die intestate, in either 
event I will, devise, and bequeath my entire property and estate, as 
well as that which I may hereafter acquire, of whatever the same 
may consist, to my granddaughter, Isabella Lee, the child of Gideon 
Lee, of the State of New York, absolutely and in fee simple. I 
hereby nominete and constitute Thomas G. Clemson executor of 
this my will. 

In testimony whereof I have hereunto affixed my signature and 
put my seal this twenty-ninth day of September, in the year of our 
Lord one thousand eight hundred and seventy-one, and in the 
ninety-sixth of the Sovereignty and Independence of the United 
States of America. | 

ANNA C. CLEMSON. [t. s.] 


ol Signed, sealed, and published as and for her Jast will and 

testament by Anna Calhoun Clemson in presence of us, who, 
in her presence, subscribe our names as witnesses to the due execu- 
tion thereof. 

AMELIA NIECIESKA PINKIND. 

E. Bb. CALHOUN. 

T. J. PICKENS, Jr. } 

I desire my dear husband, T. G. Clemson, to leave at his death, 
should he survive me, $500 to Maria Elizabeth Venning, in token 
of our appreciation of her devotion and _ fidelity; or should I sur- 
vive him I hereby desire the said sum. should be paid her — my 
estate. 


ANNA C. CLEMSON. 


11. On 15th April, 1860, letters of administration on the estate of 
Patrick Calhoun were granted to Edward Noble, Esq., ordinary of 
Anderson district. 

The following is the appraisement and the final settlement of the 
estate put in evidence by the defendant and the schedule of money 
and notes belonging to the estate and the annual returns put in evi- 
dence by the complainant: 


Schedule of money and notes belonging to the estate of Patrick 
Calhoun, deceased, late captain in the Army of the United States, 
found by the administrator after his death among his papers and 
effects. 

Re oa teetenenenccmemeninaniiieiaiiiaadiiiiciag e $3 00 

Notes—1 on Andrew P. Calhoun, dated and due June 3d, 

1857, interest at 8 per cent., eight thousand 

GORD cccciectitemniicin nine wmmnntnninnaaiiahiaiiias 
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Notes—1 on Andrew P. Calhoun, dated June 3d, 1857, 
and due at 9 months, for one thousand one hun- 
dred and twenty dollars, interest at 8 per cent.- $1,120 00 
. 1 on Andrew P. Calhoun, dated and due as above, 
for one thousand dollars, at 8 per cent. .------ 1,000 00 


The last two notes were found by the administrator, with the 
§ three dollars in cash, in a small pocket-book of the de- 
4 o2 ceased, uncancelled. The administrator, however, believes, 
from evidence brought to his attention, that these two notes 
have been paid and satisfied in full. 
I certify that the above schedule is true and contains all the money 
and notes belonging to estate coming to his hands. 


EDWARD NOBLE, Adm’r. 


4 33 On 12 July, 1877, Edward Noble, adm’r, made his return 

showing paid May 2nd, 1875, to Mrs. Auna C. Clemson $100 

on account of her distributive share, and also stating as follows: 

That on April Ist, 1875, he had received from estate of Cornelia Cal- we 

houn $601.94. t { 

; No receipts since 1875. Assets all collected. A. P. Calhoun’s es- eo 

tate insolvent and paid nothing to simple contract creditors. Estate | 
is ready for settlement. 

Nore.—Mrs. I*. Callioun received Confederate money, $500 ; there- 
fore she takes no more besides; see Ist return for inventory taken by 
her. Mr. N. P. Calhoun is hereby indebted to estate, see Ist return, 
and therefore he takes nothing. The four distributees are, Mrs. 
Anna Clemson, two sons of Dr. J. C. Calhoun, deceased, living in 
Florida; estate James I. Calhoun, deceased, no administrator ; estate 
Wm. ©. Calhoun, deceased, James E. Calhoun, executor, Abbeville. 


STATE OF Soutm CAROLINA, | 
Anderson County. j 


Personally came Col. Edward Noble and upon oath says that the 
foregoing return is correct and true, exhibiting amounts received 
and paid out by him as administrator of said estate. 

EDWARD NOBLE, Adm’r. 

Sworn to July 12th, 1877, before me— 

. W. W. HUMPHREYS, 
Judge of Probate. 


34 On 28 August, 1877, Edward Noble, adm’r Patrick Calhoun, 
filed final return, showing that the distributive share of 
LLL 
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Mrs. Anna C. Clemson, distributive share____.__-___ | $120 49 
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12. On 23 January, 1866, the following petition for letters of ad- 
ministration on the estate of Cornelia M. Calhoun was filed in the 
office of the ordinary of Anderson district (put in evidence by com- 
plainant): 


To the ordinary of Anderson district, H. Hammond, Esq. : 


The undersigned, your petitioner, respectfully sheweth that Miss 
Cornelia Calhoun in 1857 died without a will, leaving an estate 
amounting to about nine thousand dollars ($9,000). Said estate 
consisted of a bond on her brother, Mr. Andrew P. Calhoun, since 
deceased, secured by a mortgage on the plantation known as Fort 
Hill. This mortgage debt will not realize more than one-third of 
the sum, and therefore Miss Cornelia’s estate may be said to amount 

to about three thousand dollars. 
oo Your petitioner further sheweth that it is necessary at 
this time that administration should be granted some one in 
order to collect this debt from the estate of the late Mr. A. P. Cal- 
houn, which is largely insolvent. Your petitioner is brother-in-law 
to intestate,and prays that letters of administration may be granted 
him of said estate. 

23 Jan’y, 1866. 

THOS. G. CLEMSON. 


Mr. Ordinary : 


You will please send me a copy of the paper containing the 
notice. 
T. G. C. 


Pendleton, Anderson district, So. Ca. 


Letters of administration were duly granted on 6th Februarv: 
1866, and on 15th March, 1866, the following inventory was filed o 
this estate: 


To H. Hammond, ordinary of Anderson district: 


Inventory of Miss Cornelia Calhoun’s Estate. 


PENDLETON, ANDERSON District, 8S. C., March 13th, 1866. 


This estate consists of an interest in a mortgage on Fort Hill, 
amounting to eight thousand and eight hundred dollars ($8,800), 
now in suit; also of an interest in Mr. Jolin C. Calhoun, which is a 
remnant, amounting to an ineconsiderable amount; also of an inter- 
est in the estate of Patrick Calhoun, her brother, supposed to be 
valueless, as the debt which constitutes the estate is due by the es- 
tate of Mr. A. P. Calhoun, known to be insolvent. 

Patrick Calhoun’s estate amounts to about $10,000 if the afore- 
said estate of the debtor was solvent. 

THOS. G. CLEMSON, 


Administrator. 
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THE STATE OF SoutH CAROLINA, 
Anderson District. 


I swear that the above return is true. 
13 March, 1866. 
THOS. G. CLEMSON. 


Sworn to before me— 
EDWARD NOBLE, 
Notary Public. 


o6 UnitEep STArEs OF AMERICA, | 
District of South Carolina. | 


In Cireuit Court. 


IsABELLA Lee, by Her Next Friend, Gipron LE&, ) 
Complainant | —" 
ps ' rIn Equity. 

Ricuarp W. Simpson, Defendant. 


CHARLESTON, S. C., March 14th, 1889. 


A reference was called this day on motion of Wells & Orr, Smythe 
& Lee, defendant’s solicitors. 

Present: J. P. Carey, Leroy F. Youmans, complainants’ solicitors. 

On motion of Orr and Smythe, defendant’s solicitors, reference 
was postponed until to-morrow at 9.30 on account of the defendant, 
Mr. Simpson, being sick. 

CHARLESTON, 8S. C., March 15, 1889. 

Reference met at 9.50, according to adjournment. 

Present: Sinythe & Lee, Wells & Orr, defendant’s solicitors, and 
Leroy F. Youmans and J. P. Carey, complainants’ solicitors. 

At a prior reference held by the complainant the following papers 
were introduced into evidence: 

ist. Agreement of counsel. 2d. Agreement between Mrs. Floride 
Calhoun, Cornelia M. Calhoun, and A. P. Calhoun for the purchase 
of the Fort Hill farm. 3. Bond of Andrew P. Calhoun to Mrs. Flo- 
ride Calhoun and Cornelia M. Calhoun for the sum of $49,000. 4. 

Mortgage from Andrew P. Calhoun to Mrs. Floride Calhoun 
o7 and Cornelia Calhoun. 5. Deed of Fort Hill and slaves to 
Mrs. Floride Calhoun, Cornelia and Andrew P. Calhoun. 6. 

Mortgage from Andrew P. Calhoun to Mrs. Floride Calhoun, Cor- 
nelia M. Calhoun, mortgage on Fort Hill. 7. Billin equity of Mrs. 
Floride Calhoun and Thomas G. Clemson, administrator, vs. Mrs. 
Margaret Calhoun eéal. 8. Answer to the bill in equity of Mrs. 
Margaret M. Calhoun e¢ al. 9. The decree of Mrs. Floride Calhoun 
and Thomas G. Clemson vs. Mrs. Margaret Calhoun et al. 10. De- 
cretal order to sell mortgaged premises to account, ete., Mrs. Floride 
Calhoun and T. G. Clemson, administrator, vs. Mrs. Margaret M. 
Calhoun et al. 11. Decretal order confirming the sale of lands, etc., 
Mrs. Floride Calhoun, T. G. Clemson, administrator, vs. Mrs. Mar- 
garet Calhoun et al. 12. Decretal order to execute titles to the pur- 
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chaser in the ease of Thomas G. Clemson, administrator, vs. Mrs. 
Margaret Calhoun et al. 138. A deed from J. W. Stribling, special 
referee. to T. G. Clemson, trustee, —y deed to Fort Hill. 14. Deed: 
from Gideon Lee to Isabella Lee. The bill that passed the Legis- 
lature accepting the Clemson Be a and bequest from Thomas G. 
Clemson to establish an agricultural college in connection therewith. 
16. Copy of the will of Mrs. Floride C ‘alhoun, as set out in the answer, 
with the right A correct any inaccuracies therein within the next 
twenty days. _ Instrument in writing substituting Thomas G. 
Clemson, as Mina under the trust of Mrs. Floride Calhoun’s will, 
in the place and stead of Edward Noble, and Mr. Clemson’s accept- 
ance of said trust; defendants will produce the original. 
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08 ticHaArRD W. Simpson, defendant, being duly sworn, testifies 
as follows: 


Q. Are you the defendant in this action ? 

A. Yes. 

(. Where do you live? 

A. Pendleton, Anderson county, 8. C. 

(). Have you lived there all your life? 

A. Yes. 

Q. Hlow far do you live from Fort Hill farm, the residence of 
John C. Calhoun ? 

A. I am living now 3} miles from there. 

Q. Have you lived all your life in the neighborhood of that 
place ? 

A. Yes. 

Q. Do you know the family of Calhouns? 

A. Yes. Some of the old members I did not know. 

Q. Did you know the late Mrs. Anna Clemson and Thomas G. 
Clemson ? 

A. Yes. 

(. What were your relations with her? 

A. My relations with Mrs. Clemson were not very intimate. I 
Was quite a young man. I knew her, but my relations with Mr. 

Clemson were of a close and intimate nature. 
oy Q). Did you know the way of their business in the general 
way that people in the country know? 

A. Yes; people in the country generally know the business of 
each other. I had such knowledge as one neighbor usually has of 
another. 

Q. You knew Thomas G. Clemson very well ? 

A. I was—I might say I knew him well and intimately for a 
long time. 

Q. Did it come within your knowledge whether or not Mr. Clem- 
son considered the Fort Hill property, at which he lived, to be his 
individual property, owned by bim in fee simple, or as trust prop- 
erty, owned by him intrust? And if within your knowledge, please 
state the facts connected therewith. 
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Complainant’s solicitors object to the question on the ground that 
it is leading, irrelevant, and incompetent. 


A. Some time between the year 1880 and 1882, some time between 
the two dates, Mr. Clemson came to me and told me he was desirous 
and had determined to donate the Fort Hill tract of land to the 
State of South Carolina for the purposes of an agricultural institu- 
tion. I was a member of the Legislature at the time, and he asked 
me to tell him what steps were necessary for- him to take to accom- 
plish his purpose. [ undertook to ascertain the proper methods for 
him to pursue and to let him know. I talked with some members 
of the Legislature at the time as to the probability of the State’s ac- 
cepting the donation upon the condition to be stated ; among them, 
I got replies from Mr. Talbot, of Edgefield, and Judge ~'monton. 
I had stated, however, to these members that there were no condi- 
tions attached to this donation except the one of establishing an 
agricultural institution. After that Mr. Clemson wrote to me and 
—— CUCU 


Complainant’s counsel object to the testimony of any letter unless 
the letter is produced. 


Q. What became of that letter? 
A. I don’t know; burnt up—destroyed. 
Q. Have you searched for those letters? 
40 A. Yes; I have made careful search for all papers connected 


with this matter. 

Q. Were they in your possession—this letter you speak of ? 

A. Yes; I remember one circumstance connected with that letter ; 
it worried me. I was sitting in my room in Columbia, and in the 
unloading of my pockets of the letters I had received I laid Mr. 
Clemson’s letter on cne side intending to preserve it, and in taking 
up my papers and letters I, through mistake, took up Mr. Clemson’s 
and must have destroyed it. I went over my papers, for I was 
anxious to preserve it, but I could not find it. 

Q. What was the condition that Mr. Clemson wanted to annex to 
his proposed gift of the Fort Hill property to the State for an agri- 
cultural college ? 

A. This is the condition—that the State would consent to remove 
the remains of Mr. Calhoun to the family burying ground in the 
Episcopal Church yard at Pendleton. I replied to him that I had 
already in my conversation with the members told them that there 
were no conditions except the one specified, and it would put me in 
an awkward position,znd I would not do that and stopped ; that 
is as far as my connection with it. 

Q. At that time and during this transaction,in what character or 
under what title did Mr. Clemson consider and hold himself out to 
you as owner of the Fort Hill property * 

A. I don’t know that he had any conversation then, any particu- 
lar conversation. He spoke of Fort Hill as his own property, and 
I understood that he regarded it as his own property; he could not 
have regarded it any other way according to the conversation on 
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the subject, but after that I learned more definitely from him, but 
you asked me at that particular time. 

Q. Did you or not after that time have any conferences or deal- 
ings with Mr. Clemson on this subject? And, if so, tell us in brief 
what was done. 


Complainant objects on another ground, that ihe can’t testify as 
to transactions between him and the gentleman he claims as his 
testator. 


41 A. Some time in 1886, 1 think it was, Mr. Clemson con- 

sulted me as an attorney about some matters connected with 
tue will, and after the death of Col. Rion he requested me to act as 
his legal advisor and attorney, which I undertook to do. During 
the intercourse that followed our relations, as just stated, he very 
frequently talked about how he came by Fort Ifill; he remarked 
frequently that — the way he always distinguished Fort Hill as bond 
and mortgage of A. P. Calhoun, and he said in these communications 
* * * 


Complainant objects to any parole testimony in the title of these 
lands. 


A. That the only property he ever received from his wife was 
under this devise or bequest of her mother, Mrs. Calhoun. 


No parole testimony can be offered as to the intention of Mrs. 
Clemson to pass that property under her will. 


A. He spoke of the Fort Hill property as his property repeatedly 
from time to time, where he received it~—where he got it from; he 
had received it through the will of his wife. 

Q. What, if anything, did he have to say to you at that time as to 
the property he received under his wife’s will or at his wife’s death 
through her? 


Question objected to. 


A. He said that he and his wife, during her lifetime, had entered 
into or made an agreement to execute and had executed mutual 
wills, one to the other, and that they had promised each other that 
which one of them survived that he or she would carry out their 
joint purposes and donate that joint property to the State of South 
Carolina for the purpose of this agricultural institution. 


Complainant objects on the further ground that the declarations 
are in his own favor, trying to establish by parole proof, and incom- 
petent under section 400 of the Code of South Carolina. 


42 Q. Did he say where or on what spot this agricultural in- 
stitution was to be located under the joint agreement between 

his wife and himself? | 
A. Yes; he said it was to be located on Fort Hill traet of land or 
plantation, and he has further pointed out the spot where he wanted 

the main building to be erected on. 

Q. - I y~ aarecegee, Mr. Clemson stated to you in your rela- 
—1418 
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tions to him as confidential advisor,on more than one occasion, 
that he received under his wife’s will and from his wife no other 
property than the three-fourths interest in Fort Hill plantation, as 
representing the original bond and mortgage of A. P. Calhoun. 
Am I oram I not correct in so understanding what you have stated ? 

A. Yes; that is what I have endeavored to state; I think I have 
so stated. | 

Q. From the general repute in the neighborhood, of which you 
said you were aware, as to the affairs of this gentleman and his wife, 
can you state whether she was known or believed to possess any 
other property at or about the time of her death than the interest 
in the said property under the will of Mrs. Floride Calhoun? And, 
if so, state the particulars of what you hanpen to know. 


Complainant objects to the ownership of the property being proven 
by general repute, and also on the preceding ground of objection. 


A. I don’t think, as far as my general knowledge went, that Mrs. 
Clemson had any property except this under her mother’s will ; and, 
further, 1 have since Mr. Clemson’s death examined all of her papers 
and his, and I find no evidence of any property belonging to Mrs. 
Clemson except what she was entitled to under the devise of her 
mother. 

Q. Was the examination of the papers, which you have made 
since Mr. Clemson’s death, thorough ? 

A. Yes; I think so; as thorough as I could make it; in fact I 
have examined each individual paper. 

Q. Do I understand correctly that from the thorough examination 
of the papers of Mr. and Mrs. Clemson, since made after his death, 

the result of that examination was to satisfy you at the time 
43 of her death she was interested in no other property—that 

is, She owned no other property which she could devise ex- 
cept that which came under her mother’s will? Am I correct or not 
in what I understood you to have stated ? 


Question objected to as leading. 


A. Yes; you are correct; [ have made an investigation, and as 
far as the investigation goes I find her having no other property 
than that mentioned. ) 

Q. Do you know Mr. Gideon Lee, the guardian of the plaintiff in 
this case ? 


A. Yes. 
Q. Do you know the plaintiff, Isabella Lee ? 
A. I do. 


Q. Have you seen either of these parties since Mr. Clemson’s 
death or soon after? 

A. Yes; both were at my house shortly after Mr. Clemson’s 
death. 

Q. They stopped at your house ? 

A. Yes. 

Q. During that visit did you have any conversation with Mr. Lee 
about the affairs generally ? 


7. 4 > 


a 


¥ —— cl Atta 


«--- 


ISABELLA LEE, &C., VS. RICHARD W. SIMPSON. 27 


A. Yes; I talked to him freely and frankly about Mr. Clemson’s 
affairs, and he talked freely and frankly to me about his own affairs; 


he told me 


Any testimony between Mr. Lee and Mr. Simpson is objected to 
as incompetent. 


—about his having made a will and about his own private matters ; 
that he had made a will, and I don’t remember the particulars; he 
was talking freely and frankly, and that he had provided for each 
one of his children, giving to each one of them an equal share. I 
told him all about Mr. Clemson’s affairs that 1 thought would be 
interesting to bim; in fact 1 held back nothing that I knew, and I 
read him the will, Mr. Clemson’s will. 

Q. You say he spokeof his own affairs and Mr. Clemson’s? 
44 A. Yes. 

Q. And told of the disposition he had made of his own 
property ? 

A. Yes. 

Q. That he had left each of his children what? 

A. Giving to each of them an equal share, if I remember correctly. 
I don’t know why he was talking tome. It only showed the friendly 
manner that we were both treating each other. | 

Q. You spoke to him about Mr. Clemson’s will? 

A. Yes; I read it to him. 

Q. Had you proved it at that time? 

A. No; before it was probated. I told Mr. Lee I had been ad- 
vised by my attorney to suggest to him that he might determine 
which way he would have me to probate this will. I told him 
under the laws of our State it could be proven in solemn or common 
form, and that if he desired I would have it probated in solemn 
form from the beginning. 

(. What did he say ? 

A. I don’t think he gave me any distiuct answer. He said he 
would examine into the matter. 

Q. Did he give any intimation of a desire for it to be proven in 
solemn form ? 

A. No. 


- Objected to as leading. 


Q. Did he say anything to you at that time—intimate to you any 
knowledge of Mr. Clemson’s intentions with reference to Fort Hill 
property ; and, if so, what? 

A. We were talking of Mr. Clemson’s property, I don’t remember 
whether before or after we were talking of the personal property. 
He remarked that he had known for years that it was Mr. Clemson’s 
intention to donate Fort Hill to tie State; that he had known it 
years ago. | 

Q. It was during that interview that Mr. Lee told you he had 
made ample provision for his own children in his own will ? 

A. Yes; he was at my house during this time. He was there. 
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on three occasions during the same week. I don’t know 


45 which one of the visits he came down and stopped a day and 

night. I don’t know if he stopped or not the first time he 
came down from Seneca City. I think this conversation was the 
last time. He was at my house on the third visit when the will 
was read. 


Q. And at the same time he told you he had made ample pro- 
vision for his own children in his own will? 

A. Yes. 

Q. You proved the will? 

A. Yes, in common form, before the probate judge at Oconee. 

Q. Did you have any sale of personality in connection with the 
Fort Hill property ? 

A. Yes. 

Q. In what capacity did you act?. 

A. As executor of ‘Thomas G. Clemson. 

Q. Was that advertised ? 

A. Yes. 

@. Mr. Lee attended that sale? 

A. Yes. 

Q. Did he take any part in it? 


Objection continued. 


A. He bought a good many things at the sale and paid for them. 

©. Paid you as executor for the articles he purchased ? 

A. Yes. 

(. Do you know whether Miss Isabella Lee knew that you were 
the executor of the will and qualified ? 

A. Yes; I think she did. I went with her and her father to Fort 
Hill, and when I got there I told her to go to the different rooms 
and drawers of Mr. Clemson, and any personal memento she desired 
to keep to take it, as she would prize them more than anybody else, 
and she did so, and with her presence and help I had all the silver 
brought out and an inventory made and | took it with me to put 
away in a safe place. 

Q. Did anything occur at the time you were in the house with 
her to make her know you were executor ? 

; A. Several times she was doubtful. She was very particu- 

46 lar about not taking anything that would be improper. 

Sometimes when in doubt she would ask her father, and he 

said he could not say anything; she must ask me—I was the proper 
person for her to ask. 

Q. Why? 

A. He did not say anything further than referred to me. I wags 
in charge. I had charge of the matter. 

Q. Her father referred her to you. Did she have apprehensions 
or not whether she could take the articles she desired ? 

A. Yes. 

Q. Do you happen to know whether Edward Noble is alive? 

A. I have never heard he was dead. 
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Q. Do you believe him to be alive? 

A. Yes. 

Q. He is in Abbeville now, to the best of your knowledge ? 

A. The last I heard he was in Fairfield. 

Q. Do you know whether John or William Calhoun had any 
children ? | 

A. I know the two brothers had three sons and one of the three is 
dead; which one I don’t know. The others are alive. 


Cross-examination by Gen. YouMANs: 


Q. Was not Col. J. H. Rion Mr. Clemson’s legal adviser up to the 
time of his death” : 

A. He was. 

Q. Were you ever his legal adviser before the time of Mr. Rion’s © 
death ? ) 

A. In 1886, I think, some time in October, Mr. Clemson came to 
me to consult me about his will,and he wanted me to suggest some 
amendment he wanted to put in his will in shape that he might 
send them to Col. Rion to add a codici! or make the changes in his 
will. I attempted to put it in shape for him and he told me in that 
connection that he had written to Col. Rion to come up and change 

his will, but that Col. Rion had told him that he had received 
47 the letter from him and could not get up before the next May, 

and he said he was getting too old to postpone a matter of 
that kind. After making two or three efforts to state the changes 
he wanted to make he turned round and asked me if I could not 
write the will myself. I declined to do it and told him that Col. 
Rion was his legal adviser and it would not be courteous on my 
nart to do it. Then he appealed to me to do the act, and on the 
inability of Col. Rion to get there I did so. 

Q. You drew the will for him? 

A. I drew the will that is on proof here. 

Q. That was executed in Col. Rion’s lifetime ? 

A. Yes. 

Q. And that was drawn by you? 

A. Yes. 

©. The codicil is after Col. Rion’s death ? 


Defendant’s counsel call attention to the fact that this examina- 
tion of the making of the last will and testament of Mr. Clemson 
is no matter in reply to any testimony brought out by them in their 
direct examination, and as to this matter the witness is the witness | 
of the complainants. | 

Complainant says it is not his testimony, but the testimony of the 
defendant himself, of which he was not asked. 


(. When did Col. Rion die? 

A. I think he died very shortly after the execution of that will ; 
ne, | think it was some time in 1886, some time about the first of 
December, the latter part of the year or the first of 1887. 

Q. The codicil of the will was drawn by you after Col. Rion’s 
death ? 
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A. Yes. 

Q. The conversation which you have stated as to what Mr. Lee 
said of the disposition of the property—this conversation occurred 
at your house when Mr. Lee was your guest ? 

A. Yes. 

(). At your invitation ? 

A. Yes. I understood Mr. Lee to be my guest at my invitation ; 
he had not been invited that particular time, but he had been invited 

beforehand. 
48 (). Tell us the sisters and brothers of Mrs. Clemson that 
you know of. 

A. Andrew P. Calhoun. 

Q. When did he die? 

A. I don’t remember the year; I remember when it occurred. 

Q. He died about March, 1865. Who after Andrew? 

A. I don’t know that I can state them in regular order; Capt. 
Patrick Calhoun. — . 

Q. When did he die? 

A. I don’t know; I was not home when he died; I don’t know 
except by hearsay. 

@. That is the one that went to California? 

A. No, he was in the army. 

©. Was he ever married ? 

A. No. 

(. Died about when? 

A. I can’t state except by inference by the letters of administra- 
tion; I could not state to my knowledge. 

@. Died unmarried about 1859? 

A. I don’t know. 

@. What was the other one? 

A. John. 


Defendants make the same objection to this testimony as to the 
will of Thomas G. Clemson. 


A. I don’t know the order in which they died. I merely know the 
general facts. I have a knowledge of the fact that they died; but 
when I can’t remember. 

Q. You don’t know when he died ? 

A. No. 

(©. What other children ? 

A. William Lowndes. 

Q. You don’t know when he died ? 

A. No; then I think there was one James Edward; he was the 
one that went to California. I don’t remember him at all. 

Q. Was that all the boys? 

A. Miss Cornelia and Mrs. Clemson constituted the family. 

Q. Do you know who drew this will of Mrs. Clemson’s ? 


Defendants object that it is not in reply to any evi- 
49 dence brought out by complainants, and that this witness is 
the witness of the complainant. 
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A. I heard Mr. Clemson say that Mr. Armstead Burt drew it. 
Q. He was a very distinguished lawyer? 
A. Yes: so considered. 


In Reply. 


@. Do you know anything of your own knowledge as to who drew 
Mrs. Clemson’s will ? 

A. Not at all. 

Q. When Mr. Clemson was telling you who drew the will of Mrs. 
Clemson did he tell you the will was drawn for the purpose of vest- 
ing in him the Fort Hill property ? 


(The question is objected to as incompetent.) 


A. It was in that connection, he told me, they had executed 
mutual wills and had entered into an agreement, by which the sur- 
vivor, Mrs. Clemson, willed to him her property and Mr. Clemson 
willed his to Mrs. Clemson; that the survivor carry out that pur- 
pose and donate to the State that joint property for this institution. 

Q. Did he during that conversation in which he stated to you 
that Mr. Burt had drawn Mrs. Clemson’s will state that the purpose 
and intention of drawing that will was to vest in him any title and 
right left her or under her mother’s will ? 


(Objected to.) 
A. He did not say it in those words. 


Q. Was that the idea he conveyed to you ? 
A. Yes; that is the idea he conveyed to me at that time. 


(Objected to as incompetent.) 


Q. I understood you to say you did not know what had become 
of James Edward Calhoun? 

A. No; except what I see on the record. 

Q. You did not know him personally ? 


A. No. 
Q. And John and William died leaving children ? 
A. Yes. 


(. I understood you to say that Mr. Clemson’s will left by him 
was drawn by you prior to Col. Rion’s death. You consented to do 
that by the request of Mr. Clemson ? 
50 A. Yes; I refused, and have given my reasons. I would 
not have done it then, except at his earnest solicitations. 
Q. And I understood that you incorporated some changes that he 
Was anxious to incorporate in the will? 
A. Yes. 
Q. Mr. Gideon Lee has been twice married ? 
A. Yes. 
Q. And has children both by his first and second marriage ? 
A. So I understood it. 


Reference adjourned until further notice. 


Dr. Tuomas J. Pickens, being duly sworn, says: 
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He was born in this neighborhood, Pendleton ; is 58 years of age, 
and is a practicing physician ; son of Thomas J. Pickens and grand- 
nephew of old Governor Andrew Pickens; has lived all his life in 
this neighborhood. 

Knew Mr. and Mrs. Clemson very intimately, and has known 
them ever since he can recollect. Mrs. Clemson was a second cousin 

of witness’ father. The relations of the two families were 
51 very intimate. Deponent was a witness to Mrs. Clemson’s 

will. Witness knew well Mrs. Clemson’s circumstances and 
what property she had. 

Q. At or about the time of Mrs. Clemson’s death did she or not 
own or have any other property than that over which she had an 
interest or control through the will of her mother, Mrs. Floride Cal- 
houn, and at that time represented by the Fort Hill plantation ? 


Objected to: 
1. Because this testimony seeks to contradict the will itself, which 


asserts that she had other property. 

2. The will being such an instrument that the possession at any 
time of realty or personalty, or both, would satisfy its words, any 
inquiry as to whether or not she had any property is incompetent. 

3. It is irrelevant under the pleadings made in this case. 

4. Otherwise incompetent. 

A. She had no other property that I knew of. 

Q. Were or not your relations with her such that you would have 
known had she been possessed of other property ? 


Objected to as incompetent and irrelevant. 


A. They were. My business relations with the Calhoun family 
were intimate. I was present at the reading of the will of Mrs. Cal- 
houn ; I was thus familiar with the money interests of these parties, 
including Mrs. Clemson, and would have known had she had any 
other property. [acted as agent for the executor of Mrs. Calhoun, 
Mr. Noble, in delivering the legacies under her will to the adminis- 
trators and heirs of A. P. Calhoun. I acted also as agent of the 
executor in reference to the Calhouns in Fiorida, who were the grand- 
children of Mrs. Calhoun. Their names were John C. Calhoun, B. P. 
Calhoun, and W. L. Calhoun. The two first were sons of Dr. John 
C. Calhoun, and the last was the son of William Lowndes Calhoun. 
I took receipts from the administrator of A. P. Calhoun for the leg- 

acies turned over to him as administrator, and turned over 
02 the receipts to the executor. This all made me familiar with 

the settlement of the estate. The settlement was while Mrs. 
A. P. Calhoun was in possession of Fort Hill. 

I was familiar afterwards with the settlement of Mrs. Calhoun’s 
estate. I[ had a full knowledge of all the provisions of her will. 
From all this it is probable I would have known if Mrs. Clemson 
had any other property. : 

Persons are sometimes secretive about their own affairs. He has 
lived in this neighborhood all his life; known the general repute 
in which Mrs. Clemson was held as to property. 
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Q. Was or was not Mrs. Clemson at the time of her death reputed 
to have any other property than that coming to her through her 
mother’s will? 

Objected to on fourth ground above stated as to ownership of 
property, and further as to proving the ownership of property by 
general repute. 


A. Not that I knew of; knew the late Thomas G. Clemson. 
Q. Did he or not ever say anything to you about Mrs. Clemson 
and himself having made mutual wiils; and, ifso, what did he say? 


Objected to — 1. Their wills are in testimony and must speak for 
themselves, and no parole testimony as to either of them can be 
offered, there being no ambiguity as to either. 

2. Any declaration on Mr. Clemson’s part in his own favor is in- 
competent. 

3. Complainant demands any parole between them as to wills is 
void; the law, demanding such agreement to be in writing, cannot 
demand the production of any such. 

4. Mr. Clemson's declaration as to his wife’s wishes 1s incompe- 
tent here, or his own either. 


A. Ile said in donating Fort Hill to the State he was carrying 
out his wife’s wishes as well as his own. Le said nothing as to 
mutual wills. 


53 (Cross-examination, subject to objections heretofore made 
by complainant :) 


Only acted as agent of Mr. Noble, executor, in delivering the 
legacies mentioned in her will to the administrator of Andrew P. 
Calhoun. ‘These legacies were small and minor to all. I suppose 
enough to satisfy the law. Acted as agent for the property in Pen- 
dleton (now owned by Mrs. Cornish) for the Florida Calhouns, after 
Mr. and Mrs. Clemson left it and went to Fort Hill. 

Don’t recollect exactly when Mr. Clemson moved to Fort Hill. 
It was not until after the death of his son and daughter. 

Knows nothing of settlement of estate of Patrick Calhoun, or of 
John C. Calhoun, Senior. Always considered that the estate of the 
latter consisted of Fort Hill and some gold mines near Dahlonega, 
Ga. Not familiar with the settlement of the estate of Cornelia Cal- 
houn. In reference to the estate of John Calhoun Clemson, one 
thousand dollars was sent to Mr. Lee for his daughter, and kept 
the other thousand for himself or his wife. Mr. Clemson told him 
so. 

Mr. Clemson moved to Fort Hill the year after John Calhoun 
Clemson died. Knows nothing about any silver or jewelry that 
Mrs. Clemson had. Knows nothing about the silverware now held 
by the estate of T. G. Clemson, except that Mr. Clemson told him 
that most of the solid silver Mr. Clemson told him he had 
bought in Europe. He did not say who he bought it for; he simply 
said “I bought it.” This as to most of the solid silver. Knows 
nothing further as to the ownership of any of the silver. 

o—1418 
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In Reply. 


John Calhoun Clemson had nothing at his death that witness 
knew of except the legacy left him by his grandmother, Mrs. Cal- 
houn. 


Ne-cross-examination : 
Calhoun Clemson owned a watch and a horse given him by his 
sashes ,a gun, two mighty nice pointers, and some shirt-studs and 
other pel rsonal effects. 


D4 J. Mites Pickens, being duly sworn, says: 

He is a brother of Dr. Pickens; has lived here all his life, except 
for about 7 or 8 years just after the war; knew Mrs. Clemson in- 
timately. 

Q. Did or did not Mrs. Clemson, at the time of her death, to your 
knowledge, own any other property than that in which she had an 
interest under her mother’s will ? 

Objected to on the same grounds made to similar questions asked 
Dr. Pickens. 

A. Not that I know of. My rel ations were intimate with her and 
her family. I think I would have known of any other property if 
she had any. 


Mrs. CarHertne D. Cornisu, being duly sworn, says: 


She is the widow of Rev. A. H. Cornish, who was rector of the 
Episcopal Chureh, in Pendleton; is 69 years of age; knew Mrs. 
Clemson and her family well; the relations between Mrs. Clemson 
and witness were those of the closest ties of friendship; she talked 
very freely with witness about her own affairs. 

Did or did not Mrs. Clemson ever speak to you of the disposi- 
tion she wished made of the Fort Hill property ; and, if she did, 
what did she say ? 


Objected to—1. Irrelevant under the pleadings. 

2. Law requires such disposition of realty to be in writing. Mrs. 
Clemson’s will is in and must speak as to the disposition of Fort 
fill. 

3. Mrs. Clemson’s will is in and must speak as to her wishes as 
to the disposition of any property. 

4. Any parole testimony is incompetent to change, vary, or con- 
tradict any of those wills, especially the declarations of either of the 
makers of them. 


A. She said her views were in accordance with those of her hus- 
band and would be carried out if she survived him,and that was to 
give it to the State for an agricultural college. She talked to me 

repeatedly about this college. 
DO Q. What object did she profess to have in view in desiring 
Fort Ilill property to be donated to the State for an agrieul- 


tural college ? 


ae 


wv" 
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Objected to as leading and expressive of an opinion as to the 
intent of another. 
A. The benefitof hercountry. These talks were principally after 
the death of her son. 
(). Do you know whether the death of her son had any effect on 


this purpose of Mrs. Clemson’s; and, if so, what was it? 


Objected to as an opinion and seeking to go outside of a written 
instrument for intent. 


A. Mrs. Lee, her daughter, died only two weeks before her son, 
She felt heart-broken at these troubles, and that she and her hus- 
band desired that everything that they both could do should be 
done for the benefit of the upper country of South Carolina. She 
spoke of this agricultural college to be founded on Fort Mill for 
the benefit of the young men of the State as a fitting monument to 
the memory of her son. She frequently spoke of this. 


The whole of this answer is objected to on grounds stated as to 
the question and as otherwise incompetent. 


Q. Did Mrs. Clemson and yourself ever have any conversation as 
to the provision which she intended to make for ner granddaughter, 
Isabel Lee; and,.if so, what was it.? 


Objected to on the ground that Mrs. Clemson has made that pro- 
vision in her will,and any parole testimony is incompetent to affect 
it. 

A. Yes; we had a great many conversations concerning it. She 
refused after her last visit to the North to give anything to her 

eranddaughter at her death excep. a case which was given 
56 her by her father, John C. Calhoun, as a wedding present, 

consisting of some silver. The reason alleged was that Mrs. 
Clemson wished to have her little grandchild live with her during 
her life, but the father said he could not spare the child. 


Objected to as hearsay. Both Mrs. Clemson’s and Mr. Lee’s dec- 
larations are hearsay. , 

(). During these conversations did she or not refer to her purpose 
and desire that Fort Hill should be donated to the State for an 
agricultural college; end, if so, what did she say about it? 


Objected to: ) 

1. Her will contains her provisions on this subject, so far as she 
could effect it, and cannot be gone outside of. 

2 Her wishes as to what others should do with her property is 
incompetent and irrelevant here and is hearsay. 


A. Yes; she stated she desired such disposition to be made of the 
Fort Hill property very ardently and very emphatically. 

(). Did she or did she not state to you what arrangements she 
and Mr. Clemson had made for the purpose of having this inten- 
tion carried out by the survivor; and, if so, what arrangements did 
she say had been made? 
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Objected to: 

1. Any parole testimony as to that intention contradicts the will 
itself. 

2. No parole testimony can be given as to the intention of either 
Mr. or Mrs. Clemson. 

3. Such agreement must be in writing and its production is de- 
manded. 

4. It is hearsay and otherwise Incompetent. 


A. She said that they had made mutual wills to each other, do- 
nating their property to each other, and the survivor was to carry 
out this purpose and donate the whole to the Statefor, this agricult- 

ural college at Fort Hill. She stated that Mr. Clemson was 
o7 in full accord with her wishes and intentions in this respeet— 

to have Fort Hill donated as an agricultural college. Wit- 
ness was very familiar with Mrs. Clemson’s affairs. 

Q. Do vou or do you not know whether, at or about the time of 
Mrs. Clemson’s death, she owned any other property than that over 
which she had an interest under her mother’s will and then repre- 
sented by the Fort [fill property ? 


Objected to on the four grounds made to Dr. T. J. Pickens’ testi- 
mony on same point. | 


A. I never heard of her then owning any other property at all. 
Our relations were such that | would have known it if she had. 


Cross-examination, subject to objections made: 


A. Knows nothing about the legal proceedings by which the 
estates of John C. Calhoun, Patrick Calhoun, Cornelia Calhoun, and 
J.C. Clemson and Mrs. Floride Calhoun were settled up; knows 
these estates were very small indeed; that they owned very little. 
Mrs. Clemson told witness that she got very little from her sister 
and brother. ‘These conversations testified to were had with Mrs. 
Clemson both before and after she made her will. All that witness 
has testified to was from Mrs. Clemson herself in-reply. 

In stating that the estates were very small indeed witness refers 
principally to those of Patrick Calhoun and Cornelia Calhoun, not 
to Mrs. Calhoun. 


Rev. H. W. McLers, being duly sworn, says: 


He is minister of the Presbyterian Church; 58 years old has been 
intimate in this neighborhood since October, 1866: knew the late 
Mr. and Mrs. Clemson very well; knew them since about 1867, until 
the time of their deaths. 

Q. Do you or do you not know what were Mrs. Clemson’s inten- 
tions in reference to the Fore Till property and what purpose she 
desired it put to? If so, please state from whom vou learned them 
and what they were. : 


oS Objected to on the five grounds made to a similar question 

asked Mrs. Cornish, and also on the four grounds made to Dr. 
>; . ? sety , ry’ Tare sant. , ' n 
Pickens’ testimony. These objections to hold good to all the testi- 
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mony of this witness or any other witness hereafter to be examined 
on similar points. 


A. I learned these intentions from herself. She wished it to go ° 
to the State of South Carolina for the purpose of founding a college 
for agricultural instruction. She said that the boy part of the 
population of South Carolina suffered very much from want of 
knowledge; that they could not help themselves very much with- 
out it; that it was the oft-repeated expression of her father, Jolin 
C. Calhoun, that we should educate the boys and that after they 
had grown old enough to go to college they could educate themselves. 


Objected to as hearsay. 


During her lifetime there was an effort made to start such an in- 
stitution on Fort Hill. ‘The annexed circular was issued during her 
lifetime, with her knowledge and approval. She selected the parties 
who signed it as a committee and they were invited into her pres- 
ence for conference by witness. ‘This committee failed at that time 
to carry out the purpose desired. 


Circular put in evidence and marked as Exhibit —. 
Objected to as hearsay. 


Mrs. Clemson had frequent conferences with witness on the sub- 
ject of the establishment of a State agricultural college at Fort Hill 
up to 1874. ‘These conferences continued up to the last interview wit- 
ness had with her, which was about 7 or 8 montl:s before her death. 
Mr. Clemson shared fully in this purpose and intention of Mrs. 
Clemson. Witness saw.Mr. Clemson seldom after his wife’s death, 
but their relations continued intimate. 

Q. Did he or did he not speak to you concerning the Fort Hill 
property—to whom it belonged and as to his wife’s wishes in refer- 
ence to it? And, if so, state fully what he said. 


59 Objected to— 
1. As irrelevant. 

2. Declarations in his own favor. 
¥. An attempt to prove what was in Mrs. Clemson’s mind by the 
declarations of a third party. 

4. As notthe proper proof of the ownership of Fort Hill, thesame 
being fixed by the records in this case. 

5. And as otherwise incompetent. 


A. I heard that he had willed the property to the State foran ag- 
ricultural college and went to see him toask if it was so. I was at 
the time engaged in another agricultural college scheme in this 
neighborhood, and hearing this about Clemson went to ask him, 
knowing that if it were so my scheme was up. I wanted, before 
giving up my scheme, to satisfy myself with a personal interview 
with Mr. Clemson of his intentions. He told me he had in his will 
donated the property to the State for an agricultural college; that 
Mrs. Clemson had seriously requested him not to sell or in any way 
alienate Fort Hill so that it should not go to the State for an agri- 
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cultural college; that he had promised Mrs. Clemson that he would 
respect her wish. 


Objected to as hearsay. 


A. Mrs. Clemson frequently stated to witness that she wished, 
when the agricultural eollege Wils established at ort Pfill, to have 
a tablet placed in the chapel of the institution to the memory of 
her father. Witness knew the neighborhood here well: never knew 


or heard of Mrs. Clemson having any other property than Fort 


Hill. . 


This last clause objected to on the same grounds as made to sim- 
ilar testimony by Dr. Pickens. 


The college scheme referred to by witness as oceasioning his visit 
to her, Mrs. Clemson, was based on the donation of a tract of land 
by a Mrs. Walker for such an institution. 


Cross-examination, subject to objections made: 


The parties named in the cirenlar were selected by Mrs. Clem- 
son herself. The circular was) prepared by Wm. Henry 

60) Treseott, and landed to witness by Mrs. Clemson in presence 

of Mr. Clemson ; don’t know why it is stated on page three 
that the offer was made by Mrs. Clemson herself; suppose he did it 
us her representative, The mens names were given Witness by Mrs. 
(‘lemison., Mir. (‘lemson bem present ; does not remember Mr. Clem- 
son picking out any of them; does not know that Mr. Clemson had 
hhhore to say about it than her: if Wiis the Joint desire of both parties 
to have Port [Hill transferred tothe State; did not regard Mr. Clem- 
son as the main mover in the matter; thinks the prime idea was 
hers. Mr. Clemson was acceding to what she was doing and con- 
senting to it, but it was her idea. This circular was prepared by 

Mr. Treseott at the request of Mr. and Mrs. Clemson and given by 
them to witness; thinks the portion relating to the agricultural col- 
lege in France went in with the knowledge of Mr. and Mrs. Clem- 
Son [le understood from them that Mr. Trescott drafted it. It was 
ven as a Whole to the committee atid subseribed by them. 

Mr. Clemson was a man who looked after his own affairs; does 
not think that, asa veneral rule, he called on his wife to man ive 
his athairs; has heard that about that time Mr. Clemson was nego- 
tiating to sell Fort Ehill to the State for about 820,000. 


i) 
“ 


Obreeted to as hearsay. 

In the otter m ude LO the committee he there PPO prose df LO donate il 
portion of lort Thill outright to the State for the vollege and to sell 
the balance, but the committee were unable to pay the price for the 
balance. 

Mr. and Mrs. Clemson both expressed the wish that when the 
college was founded the remains of Jolin C. Calhoun should be 
buried there. 
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In Reply. 


When witness saw Mr. Clemson, after his wife’s death, which he 
did three or four times, he stated to him that he had donated the 
entire property to the State for an agricultural college. He stated 
that he did this in order to fulfill the promise he had made to his 
wife. 


6] Scientific Education. 
Address to the people of the State. 


The undersigned, having organized themselves into an associa- 
tion for the purpose of establishing an institution of learning In the 
state of South Carolina, which shall, as far— possible, supply the 
place of the venerable college which has been destroyed by the 
Legislature, and which shall furnish an opportunity for the educa- 
tion of that portion of the people of the State who, in the present 
political condition of its affairs, are practically excluded from all 
participation in the advantages of those educational establishments, 
which they ure heavily taxed to support, confidently appea! to their 
fellow-citizens for their aid and sympathy. 

Without further reference to the painful condition of public affairs, 
it is sutlicient to recognize the faet that the political power which 
controls the State has deliberately effected sneh chang sin the man- 
agement of the South Carolina college as to destroy Its usefulness 
by degrading its character. The whole body of the professors—men 
venerable for their Years, their abniities, and their character—have 
been removed without even the pretence of cause, only because their 
lives had been devoted in service and sacrifice to the State. Their 
places have been filled by men who neither by le arning, ability, or 
reputation command the contidenee of the conimunity. A system 
of mixed admission has been adopted, which has closed its doors to 
all of its accustomed students—a system so prejudicial to the In- 
terests and so repugnaut to the feelings of all classes in the Com- 
monwealth that Congress, sustained by the administration, has Just 
refused to sanction it by national legislation, while the avowed pur- 
pose of these changes is to belittle the past history, to destroy the 
old traditions, and to obliterate forever the old character of South 
Carolina. 

The undersigned are perfectly aware of the whole breadth and 
depth of the political and social revolution which has been worked 
at the South by the result of the late civil war. Without complaint 

they accept it in all its fullness. They have no mission to 
62 defend the errors of the past, and they are not foolish eriough 

Lo attempt to cheek the will of God. To that ereal body of 
their fellow-citizens towhom the war brought freedom and political 
rights they feel nothing but good will, and they would not inter- 
pose the slightest obstacle to any progress they can make or desire 
to make in their own improvement. Heavy as the taxation they 
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bear, they would feel themselves ainply repaid if every year found 
the colored citizen of the State better informed as to his duties, more 
capable of comprehending his true interests, and nearer to the level 
of moral and intellectual culture of the white man; but represent- 
ing the race they do they feel that they have filled no obscure or 
dishonorable place in the history of the country; that their con- 
tribution of courage, of culture, and of character to the national life 
has not been inconsiderable, and that the great Union at whose very 
existence they struck in obedience to what they had been taught 
from childhood was their duty would seareely consent to see elim}- 
nated from the national character that purity of private life, that 
devotion to public duty, that obligation LO pledged faith, that 
well-balaneed order of public poliey combining it) harmonious ac- 
tion the interests of property and the intelligence of the popular will 
which formed the traditional standard of Carolina life. Indeed, 
rather would the national heart rejoice that these virtues, for virtues 
unquestionably they are, should be preserved to exercise their 
wholesome and elevating influences upon that common future which 
is now broadly open to the country freed from an institution which 
perplexed the conscience of one-half of the nation and in self-de- 
fence forced a sectional policy upon the other. 

The undersigned feel, therefore, that in establishing such an in- 
stitution their first duty would be to put it under such influences, 
to surreund it with such associations, as will preserve the moral tra- 
dition of the State and encourage an intellectual freedom not incon- 
sistent with a true and loval veneration for its past history. This 
achieved, the undersigned feel that, connected with this spirit and 
elevated by it, the most urgent need of the State is a system of 
education which will fit its young men to deal with the new con- 

dition in which their lives are to be matured. One of the 
63 results of the great social revolution through whieh the 

South is passing, and a result perhaps not altogether to be 
regretted, is that the State is, as it were, commencing life anew ; a 
life in which every citizen is required to be a worker and in which 
the character and prosperity of the State is dependent upon the 
energy and intelligence with which that work is prosecuted. In the 
present condition of the world’s culture, the undersigned do not 
think argument necessary to show that what is needed is scientific 
education. Everywhere industrial pursuits and the development 
of material resources are shaping the future power and influence of 
nations; and with us, especially, after the devastation of civil war 
and the destruction of property consequent on the abolition of 
slavery, it isevident that our first need is to restore the wealth of the 
State, and that success can only be commanded by an intelligent 
and energetic use of the knowledge which science supplies. 

Sheltered by the Blue Ridge Mountains on one side, exposed by 
its open coast line to the genial and prolitic influences of the Gulf 
Stream, with a soil rich in itself and capable of unlimited improve- 
ment, well watered and well wooded from the rice-fields of its delta, 
all through the broad zone of its cotton culture up to the wheat and 
out land that run up to the slopes of its mountains, it presents an 


or ™ 
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area for human industry that in older and better educated countries 
would be crowded with a thrifty and prosperous population; while 
its mineral and manufacturing resources contrast sadly in their 
abundant profusion with countries which have grown rich and 
famous by the intelligent development of a tithe of its hoarded and 
wasted material wealth. But these resources cannot be reached or 


‘used without knowledge. As an illustration of the direct effect of 


this scientific knowledge upon the material prosperity of a country, 
they would commend the following fact to consideration : 
“Tn 1818 Dombasle established the agricultural college of Roville. 
For several years that establishment was a blessing to France. 
Records of its practical and experimental agriculture were 
64 published and with the best effects; but at last Dumbasle 
had sunk health and fortune and the college. stopped. It 
was spoken of as a failure. Was it a failure? ‘Two young men 
quietly went out from it and wrote an answer on the soil of France— 
wrote it in letters so deep and wide that it will never be effaced. 
The first of these young men went out upon the wretched barren 
heaths of Brittany ; took over 12,000 acres—brought to bear upon 
it the science and practice he had learned at Roville and produced 
a noble and fertile farm. ‘That farm is now the seat of an agricul- 
tural college and a center from which has radiated scientifie and 
practical knowledge for the reclamation of all that part of France. 
“Another pupil, M. Neviere, went forth. He went to the south- 
east of I'rance. There he found, near the confluence of the Rhone 
and Saone, a district of sixty-seven square leagues—a marsh, sup- 
posed to be irreclaimable, with a population dying of fever. He 
toox a farm of 1,600 acres, applied methods learned at Roville, and 
reclaimed it in two years. ‘The reclamation of the remainder fol- 
lowed, the fever rate sank from twenty per cent. to one-half per cent. 


‘of the farm hands! The district is now the seat of a thrifty, healthy 


population, and in the midst of it stands the Agricultural College 
of “ La Saulsaie,” a centre of scientific and practical knowledge for 
all parts of France. 

“At the Imperial College of Grignon they showed me a map of 
France all dotted over. Each of these dots represented a graduate. 
There they were, in every corner of the country, each man 
thoroughly trained in the best science and practice of agriculture. 
And justly, indeed, is that institution proud of their character and 
influence.”—President White, of Cornell University. 

Their object, then, is to establish a scientific school which would 
prepare the youth of the State to become intelligent workers in the 
material development of the State. They do not underrate what 
may properly be called a higher culture. They do not undervalue. 
the grace and the glory of arts and literature, but they know that 
arts and letters are the development of accumulated wealth and 
that with material prosperity they are sure to come, provided that 

there is national character enough to prevent such prosperity 
65 from degenerating into a mere greediness after money, and 
they know of no surer preventive to such degradation than 
the ger em of science, which, while it makes knowledge sub- 
j—1418 
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servient to the wants and comforts of humanity, impresses, even 1n 
its most utilitarian teachings, the presence of great laws, which 
require. patient and unselfish labor for their comprehension and 
obedience and humility in their application. 

The undersigned think that they have found in recent events a 
fitting opportunity for the effort which they propose to make. 

Whatever be the estimate placed upon his political career, how- 
ever men may differ upon the soundness of the political principles 
which he lived and died to vindicate, no one but feels that Mr. Cal- 
houn was the highest representative of character and intellect that 
this State has given to history. Pure in his private life, almost to 
austerity, devoted in his public life to his sense of duty, with an un- 
selfishness of purpose that commanded the respect and admiration 
even of those who differed from him most widely and _ bitterly, 
clinging with singular tenacity to the sentiment and prejudices of 
his native State, and yet identified with the highest achievements 
of the Union, loving both the one and the other with a love that 
could not be divided and could not be reconciled, he died the highest 
representative of all that the State had been in the Union. His 
home has been for more than one generation an object of reveren- 
tial pilgrimage, and the sentiment of our people still heightens the 
picturesque beauty of its situation with the warmth and glow of 
human affection. . 

His immediate representative, the Hon. T. G. Clemson, his son- 
in-law, and who is himself well known from his scientific reputation, - 
his diplomatic service, and the ability with which he administered 
the Agricultural Department of the Patent Office, sharing the opin- 
ions which the undersigned have endeavored to express, has offered 
to them land at Fort Hill asa site for such an institution as they 
propose to establish. 

This site, comprising some of the finest land on the Seneca 
66 river and at the foot of the Blue Ridge Mountains, combines 
great beauty of situation with exceptional healthfulness of 
climate. It is situated in a section of the State cheap and abundant, 
exempt from many of the disadvantages which might affect such an 
institution elsewhere, and is within a short distance of two great 
trunk railroads—the Blue Ridge road connecting the up-country 
with Charleston and Columbia and the Air-Line road passing 
within a mile and connecting New York and New Orleans. 

The undersigned has received assurances of aid from other 
sources, both able and disposed to give liberal assistance. 

They feel that no nobler monument could be raised to the great 
Carolinian than such an institution on the spot where the tradition 
of his great and beautiful life would be most strongly felt, and where 
the youthful mind of the State could be trained to take up his work 
under altered circumstances, and benefit by the unexpected but 
fixed solution of problems which perplexed his judgment and dis- 
turbed his patriotism. And however widely different the political 
and social life they may be called to lead, they are sure that to no 
peuple could be presented a higher exemplar of public and private 
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virtue than his life-long devotion to the country and the Constitu- 
tion. 

As soon as a sufficient amount has been subseribed to justify the 
practical commencement of their work, the necessary legal convey- 
ances of this property will be executed, and those interested will be 
called together to select a board of trustees to whom the completion 
of its organization will be confided. 

In conclusion, the undersigned would ask that portion of the 
press of the State which sympathizes with their effort to publish 
this address and commend its consideration to the people of the 
State. 

BEN. SLOAN, Chairman. 
A. H. CORNISH. 

J. W. LIVINGSTON. 

A. N. ALEXANDER. 

Ht. W. McLEES. 

JOHN H. MANWELL. 
J. W. CRAWFORD. 


Pendleton, 8. C., Aug. 9, 1874. 
67 tLiICHARD W. Simpson, already sworn: 


Witness found the paper handed to him among the private papers 
of Mr. Thomas G. Clemson after his death; cannot undertake to 
swear to the handwriting. 


(Put in evidence and marked Exhibit —.) 

Objected to on the ground that it is not properly proved and that 
it does not come from the proper place to be offered in evidence ip 
this case. It should come from the probate judge’s office. 


In a communication published in the News and Courier, of 
Charleston, dated April 4th, 1888, in reference to Mr. Clemson’s 
estate, Mr. Gideon Lee writes this sentence, “ The Fort Hill estate, 
~ acres or thereabouts, the farming value of it about ten thousand 

ollars.” 


68 The following agreement was entered into with the con- 
sent of both parties: 

It is agreed that Mr. Robert Gourdin would testify as a witness of 
the complainant; that he and his brother served as trustees under 
the Boisseau trust for T. G. and Anna C. Clemson from the 22nd 
November, 1886, to about the year 1580; that during the greatest 
part, if not all, of said period the net income derived from said trust 
annually varied from $230 to $270. 

Under this trust the income went to Mrs. Anna C. Clemson dur- 
ing her life, and at her death to her husband, Thomas G. Clem- 


fon. 


69 Pat. Calhoun testified that, to the best of his recollection, 

Mr. Clemson took possession of Fort Hill in 1866 or 1867. It 
may possibiv have been in 1868, but not later than that. He took 
possession of the house in 1872. He had possession of the property 
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several years before we left the house. We had possession of the 
house and stable lot near to the yard. The balance of the property 
was in possession of Mr. Clemson. 


Also as follows: 


So far as the estate of John C. Calhoun was concerned, its interest 
in the Dahlonega gold mine stopped on the sale to him for $410. 
After deducting costs, the net proceeds for proceeds for division of 
the Dahlonega gold mine were 8370, Mrs. Clemson’s share being 
one-fifth. 


70 Testimony taken at Abbeville, 8. C., 19th April, 1889, 5. Be 
Cary being present for complainants, James L. Orr for de- 
fendants. 


KE. B. Catnoun, being duly sworn, says: 

[ was a witness to the will of Mrs. Anna C. Clemson. The will 
was prepared at Pendleton by Mr. Burt. I copied the wil that was 
signed at his request. It was an exact copy; [ suppose it was exact. 
Armstead Burt was a lawyer of fine reputation ; practiced at Abbe- 
ville. J lived 24 miles from Fort [hill all my life up to 1871 or 
1872. I lived at Keowee. I then staved part of one vear (1873) at 

Fort Hill; was well acquainted with that plantation; about 
71 200 acres bottom land; some very fine. Probably 250 acres 

outside of bottom was in cultivation. J was one of commis- 
sioners who ran out, about April, 1878, for Isabella, her one-fourth 
of Fort Hill. Fiftv acres of bottom went to floride and fifty or 
sixty upland in cultivation, making about 100 acres of the above- 
cultivated land went to Floride. Reese Ilunnicut had land worked 
for Mr. Clemson in years of [S72 and ‘75; average crops made; good 
deal of corn. A man named Cochran came in ’75. I suppose aver- 
age crops made. Average rent for whole place during 1872, ’3, ’4, 
> were worth about S700 or SSO0O. Floride’s part was worth $200, 
taken from this. [ have no personal knowledge of what the whole 
plantation made; just suppose It was average; don’t remember anv 
freshets those vears. I knew Edward Nobie; he is dead; died | Ith 
inst., in California, [ learn from papers. I was present at sale of 
personalty of A. P. Calhoun. <A considerable portion, furniture, was 
bid in for Mrs. Clemson, and, [ think, some silver: think it was 
1866 or in 1S6G7. Mrs. Clemson said partition mere form. It would 
all be Iloride’s some day; lived at Fort Thll and worked a small 
farm 1875.) [ heard Mr.and Mrs. Clemson talk of selling Fort Hill 
to ‘Trescott’s committee. | think the price was something like 
$20,000. My relations with Mrs. Clemson were of the kindest sort: 
did not hear her speak of giving this property to State for agri- 
cultural college; talked to me freely. 

x. There were two wills made at the time Mrs. Clemson made her 
will, one for her and one for Mr. Clemson, leaving their property to 
each other, very similar. | copied both. 

The upland Was pretty fair, but the bottom land was the mnost 
raluable part, and the crops depended on high water. I have no 
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personal knowledge of what was made, simply speak of average 
crop. Mrs. Clemson and Mr. Clemson often discussed higher edu- 
eation and technical education for the up-country. She was much 
interested in it. He talked about it a great dea!. The diseussion 
was to sell for a college of some kind. ‘There was talk of giving a 
portion of the place for this purpose—about G0 acres. Iam not 
certain that any part was to be given. ‘The talk of selling was about 
1874. 


72 Mrs. SALLIE CALHoun, being duly sworn, says: 


I knew Mrs. Anna C. Clemson well—intimately; knew her from 
69 to her death; lived six miles from her—we at Keowee and she 
at Micassar. We were on best terms. I have heard Cousin Anna 


(Mrs. Clemson) say that the pictures of the family were hers. I 


know of two of her father; there were two of Cousin Anna. I am 
not sure whether Mr. Clemson gave herthe one he painted of her or 
not. There were pictures of Floride Calhoun Clemson ; these are 
large pictures. There wasa picture of Floride Bouman, which Mrs. 
Clemson gave to us. The pictures other than portraits were picked 
up while they were in Europe. I don't know which they belonged 
to. They spoke of them as theirs, and both of them tried to get 
me to try to sell. Mrs. Clemson pointed out a good many hand- 
some bronzes; she said they were hers. Some were at Fort Hill 
and others at Altoona. My recollection is that they were valued at 
several hundred dollars. 


(Handing witness a list—appraise bill.) 


Can vou point out any articles which belonged to Mrs. Clemson ? 

If I were there I might point them out. The large sideboard with 
Sicilian horns was given to her father, and | supposed belonged to 
her. I have heard her say the French bedsteads were hers—one 
large and other small—waslhistand, and such as that. They were 
at Micassar, and were given to Mrs. Clemson at the death of her 
mother, which occurred the latter part of the war—immediately 
after. 


(Object, because, being personal property, they belonged to hus- 
band, his marital rights having attached.) 


Cousin Anna told me that all the furniture and things at Fort 
Hill belonged to her. She told me this in 1573. 

After Mrs. Clemson’s death Mr. Clemson and Mr. Burt were on 
intimate terms for a number of years—about three years; then 
there was a coolness. Mr. Burt told me he said he never knew 
why. : 

While I lived with Mrs. Clemson she told me more than onee. 

One time she said the survey for partition was a mere form; that 
one day the whole place would be Floride’s. 

70 At another time she said she believed in property going to 
the nearest of kin. I was at Fort Hill when they had a letter 

from Mr. Trescott—I think the one in evidence; she said to me she 
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merely consented to a sale of the place to satisfy his whim, knowing 
that the price was so much they would not pay it. 

None of the personal property that I have spoken of—furniture, 
pictures, bronzes, or anything—were acquired after 1866, All that 
I know of their getting after that was a carpet and some chairs 
made in the neighborhood and a stove. The full-length portrait of 
Mrs. Clemson was painted by Mr.Clemson. He also painted one of 
himself, by looking in the glass. The handsome portrait of Mrs. 
Clemson was painted at Brussels, while Mr. Clemson was minister 
there, at the same time and by the same artist the two pictures— 
one of Floride and the other of Calhoun—were painted. 

At the time Mrs. Clemson told me the property would one day go 
to Floride Isabella she also said that if Isabella predeceased her then 
the property would be left to Martha and Sarah, my oldest daugh- 
ters: she said that she had directed Mr. Burt to add that as a codicil 
to her will at the same time that the $500 was given to Maria E. 
Venning. 

Maria E. Venning is alive; lives in Charleston. I saw her at the 
unveiling. 


April 19, 1889. 


74 On 12 July, 1877, Edward Noble filed the following appli- 
cation for discharge as executor of Floride Calhoun: 


SOUTH CAROLINA, 1 
Anderson County. 


In Court of Probate. 


Estate Mrs. Froripe CALHOUN 
ex parte 
EpwaRD Nose, Executor. 


To W. W. Humphreys, Esq., judge probate Anderson county : 

The undersigned respectfully shows tie court that the estate of 
Mrs. Floride Calhoun is ready for final settlement; that no more 
assets in this estate are to be collected and all debts are paid; that 
the only outstanding interest of the estate is about one-seventh or 
one-eighth interest in a gold-mining property in Georgia, near 
Dahlonega, and that interest by the will is given to certain persons, 
who can take care of their interests in the same. 

The undersigned therefore asks the court to take proper steps by 
publication, according to law, to order on a day named a settlement 
of said estate, and that the executor may be discharged. 


July 12, 1877. 
EDWARD NOBLE, Evccutor. 
15. On 30th July, 1866, Thomas G. Clemson was appointed ad- 


ministrator of Hon. John C. Calhoun. On 26th January, 1867, he 
filed the following final return in the matter of this estate: 
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Thomas G. Clemson, Administrator, in Account with Estate of John C. 
Calhoun, Deceased. 


Dr. 
Jan’y 26, 1867. To am’t ree’d of Messrs. Appleton, 
FE cititincnadenenns $529 88 
To int. on $529.88 for one year 
OE © SI tics cnewenen 59 O02 


S588 90 
CONTRA. CR. 


By am’t paid Dr. J. ©. Calhoun as per rec’pt.---- .------- $114 71 
“ « Mrs. A. en las  mecnne cows 114 71 
ii, a Jas. E. Calhoun “ “ _ pumaececcees 114 71 
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STATEMENT. 


‘Mrs. Floride Calhoun departed this life the 25th day 
of July, A. D. 1866, leaving of force her last will and 
testament and codicil thereto (pages 22 to 30 of Tran- 
script of Record), whereby she gave to her daughter 4 
Anna M. Clemson, wife of Thomas G. Clemson, an oil 
portrait of her (testatrix’s) mother absolutely, and the 
beneficial interest as cestud que trust during the lite of 
the said Anna, for the sole and separate use of the said 
Anna, in certain property, the most notable part of 
which was three-fourths of her (testatrix’s) interest in 
a debt due her by her son, Andrew Calhoun, for the 
purchase of the Fort Hill plantation, amounting to 
about forty thousand and two hundred dollars, secured 
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. by bond and mortgage. She made Edward Noble 
trustee for the interest given to her daughter Anna, 
and vested in him the legal title thereto: the remainder 
of the entire estate in said property, that is, the corpus 
of the entire property, after the beneficial interest of 
the said Anna, as cestud que trust during the lite of the 
said Auna, for the sole and separate use of the said 
Anna, had ceased, she gave to her granddaughter 
Floride, daughter of the said Anna, with a limitation 
over to Calhoun Clemson, brother of the said Floride, 

6to take effect in the event that Floride died without 
issue. Mrs. Calhoun further provided in the codicil to 
her will, that if Fort Hill should be purchased with the 
aforesaid bond and mortgage debt (which was done), 
Fort Hill should pass under her codicil, the same as 
the aforesaid bond and mortgage debt. Besides the 
interest (above stated) given to the said Anna, the 
testatrix, Mrs. Cathoun, also gave to Anna a power of 
appointment, by last will and testament duly executed 
by Anna, to dispose of the corpus in which she held a 

“Vife estate as aforesaid. At the time of Mrs. Floride 
Calhoun’s death a married woman could not make a 
will, that is, declare with effective force the manner in 
which she would have ‘er property or estate disposed 
of after her death. On the 27th day of January, A. D. 
1870, an Act was passed, entitled ‘“‘An Act to carry into 
effect the provisions of the Constitution in relation to _ 
the rights of married women,” /4 Stats. So. Ca., 3246 
That Act is in these words: “A married woman shall 

g have power to bequeath, devise or convey her separate 
property in the same manner and to the same extent 


9 
e 


as if she were unmarried. 


John Calhoun Clemson, son of Thomas G. Clemson 
and the said Anna, and the brother of Floride, died in- 
testate and unmarried August 10th, 1871, and the said 
Thos. G. Clemson administered on his estate. Floride, 
the daughter of Anna and granddaughter of Floride 
Calhoun, intermarried with Gideon Lee on the day of 
August, 1869, and died intestate on 27th August, 187], 
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leaving issue, alive, to wit: Isabella Lee, the sole issue 9 
of that marriage, and the complainant herein. On the 
29th day of September, A. D. L871, Mrs. Anna C. 
Clemson made her last will and: testament, which she 
left of force at her death, the 27th September, A. D. 
1875, in which she schedules her own property, states 
what right she has to dispose of the same, and disposes 
of all she has and that which she may hereafter ae- 
quire. Transcript of Record, page 49. All the prop- 
erty therein mentioned being only her own which she 
had the right to dispose of under the Statute aforesaid 
mentioned, conferring upon a married woman a new 
power, to wit: the power to dispose of her separate 
property. Under proceedings to foreclose the bond 
and mortgage in which Mrs. Calhoun had bequeathed 
the aforesaid interest, title was made on 10th June, [875. 
to Thomas G. Clemson, his heirs and assigns, as duly 
substituted Trustee of his wife, the said Ama. In fact 
Thomas G. Clemson held continuous possession of the 
Fort Hill plantation from {572 to the fifth of Novem- 
ber, 1873, and held possession of three-fourths thereof 
from the last mentioned date to the day of his death, 
April 6th, 1888, receiving the rents and profits thereof, 
his title thereto being as substituted Trustee in lieu of 
Edward Noble The Complainant, granddaughter of 
Thomas G. Clemson and his wife Anna, thew sole de- 
scendant, and the sole issue of the marriage of Floride, 
daughter of said Anna. and Thomas, brings this suit 
after proper allegations and statemeuts, praying that 
Richard W. Simpson, the Defendant. claiming absolute 
title under Clemson, who is in possession of three-fourths 
of the said Fort Hill plantation and of the accumulated 
income, rents, issues and profits thereof, and has re- 
ceived the income, rents, issues and profits thereof since 
the death of said Thomas G. Clemson, be required to 
account to the Complainant therefor; and that the 
trusts whereon Clemson held the property be declared, 
and that the cloud upon the title of the Complainant to 
the property be removed, and the Complainant be 
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» adjudged to hold the Fort Hill plantation in fee simple 


absolute. That the said Simpson account for the per- 
sonal property in which the said Anna had a life estate 
and in which the Complainant had an estate to follow 
thet life estate; and that said Simpson be restrained 
from making any deeds of the property in question 
which might in any manner tend to cloud the title of 
Complainant or defeat her rights as asserted.  Be- 
sides the writ) of subpoena, writ of imjunction 
was specially prayed | to restrain Simpson from 
exceuting eny deed of the Fort Thll plantation, or any 
par’ thereol, to uny uses oY purposes W hich would cloud 
the title of Complainant, or in any manner tend to de- 
feat her rie as asserted, or from assigning or trans- 
le rrine any of the aecumutbated income. rents, issues 
inc profits of saic plantation. That injunction Was 
erante d (paves #%, 40 of the transcript of the record) 3S — 
aud is still in tull foree (page 54, tolio 122, of the tran- 
script of the record). The Defendant’s answer was 
| 21 of the record). By the de- 
cision of the Cireuit Court all the objections made by 
Defondant to Complainant's recovery were decided ad- 
versely to Defendant except one, to wit: The question 
whether the will of Mrs. Clemson was such an exeecu- 
lion of the power of appomitt nent conterred on \Lrs. 
‘Temson by the will and codicil of Mrs. Calhoun as to 
convey to Mr panic? the husband of Mrs. Clemson. 
the corpus of the property, a beneficial interest in which 
AS dud que ty vst during the lite of the said Anna had 
been given os the will of Mrs. Calhoun tor the sole and 
separate use of the nid Anna. That question has 
been deeuled by the Cireuit Court in favor of the De- 
tendant. Uf that a cision is correet this appeal must 
fail. ff there is error mm that decision this appeal must 


duly tiled (pages lt to 
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ASSIGNMENTS OF ERROR. 


ls 
I. That there is error in the principle of law laid 
down by the Circuit Court as governing this case, to 
wit: That ot general devise or bequest ety be con 
strued as including real or personal estate of which 
the testator has a veneral power of appotmntment unless 
a contrary Intention appears by or can be deduced 
from the will.’ The principle of law governing: this 
case, as Appellant contends, is this: that a power of ap- 
pointment will not be held to be executed only in three as 
CuUSCS: 
ist. Where there is some relerence to the power of 
appointment in the instrument claimed to execute the 
power of appointinent 
2d. Where there is some reference to the property 
on which the power of appoinment is claimed to be exer 
cised in the instrument claimed to execute the power 
of appointment. 
dd. Where the provision in the instrument claimed 
to execute the power of appolitment can have no [ 


operation eXCCpt us ali CXeCution ot the power of cL} )- 
pointment; and besides— 

|. That in the imstrument claimed to execute the 
power of appointment, the intention to execute that 
power HUST be so apparent anc clear that the Irahsac- 
tion is not fairly susceptible of any other laterpretation ; 
and— 

2. That in such instrument must be found not only 
such intention so clearly manifested as aforesaid, but in 
the same instrument must also be found the actual carry = 
ing out of that imtention. 


ll. That there are errors in the conclusion drawn 
by the Cireuit Court from the terms used by Mrs. 
Clemson in the appointment of a new ‘Trustee, 13th 
December, A. D. [S87I. 

a. That Mrs. Clemson treated the corpus of the 
property, in which she hada benelicial interest as costae 
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que trust for life, as being as much hers as her dis- 
tributive shares in the estates of ber sister and brother. 

That “even if she possessed only a power over 
and not an interest in the corpus of the property, it 
would be altogether too narrow and technical a con 
struction under the circumstances so to limit the lan- 
guage, ‘I will, devise and bequeath the entire property 
and estate to which I am now in anywise entitled, and 
which I may hereafter acquire, of whatever the same 
may consist,’ as to exclude the exercise of the power.” 

That while ‘the mention of the distributive shares 
allows it to be said that the instrument might have some 
effect by means of that interest, this would not be all 
the effect the words import ; and if the intention to pass 
all can be discovered, it would seem that such intention 
ought to prevail ’ 

d. “The intent to dispose of all the estate here 
is apparent upon the face of the will: and as the will 
plainly refers to the property covered by the power, 
its words cannot be satisfied unless the instrument 
operates as an execution of the power.” 

Whereas, as Appellant contends, it is evident from 
the terms used by Mrs Clemson in the appointment of 
a new Trustee, as to a, that she did not treat the corpus 
of the property, in which she had a beneficial interest 
as cestur que trust for life, as being as much hers as her 
distributive share in the estates of her deceased sister 
and brother, but; on the contrary, refrained from 
saying anything about the corpus of said property, and 
spoke only of her beneficial interest as cestud que trust 
for life therein devoted to her sole and separate use ; 
as to 6, that being possessed of only a power over and 
not an interest in “the corpus ot said property, it is not 
only not a too narrow and technical construction tinder 
the circumstances to so construe her disposition of the 
property and estate to which she was entitled and might 


afterward acquire to the exclusion of the exercise of 


her power of the disposition of the said corpus, but 
was the proper and exact language to express her idea 
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of disposing of her own property, and not of the corpus, 
over which she had only a power of appointment, un- 
less it be contended that she was bound to nega- 
tive the idea by direct expression in her will; 
that she was not disposing of the corpus, over which 
she only had the power of appointinent, which conten. 
tion if made has no /ocus standé in the law governing 
this case. As toe; That the power to dispose of the 
distributive shares of her sister and brother is put by 
Mrs. Clemson precisely upon the same ground on which 
she puts her power to dispose of the interest which she 
took under the will of her mother, Mrs. Calhoun, and 
so put correctly by her, to wit, the legislation of the 
State of South Carolina. As tod; That the intent to 
dispose only of her own property which she could. dis- 
pose of as her own is plainly apparent upon the face 
of the will; and that the will plainly refers to her own 
property and not to any other property is plainly ex 
pressed, unless it be contended as aforesaid that in 


order to negative the idea that she is not disposing of 
property which is not her own she must say so in + 


terms, which contention, whatever support it may have 
under other laws than that governing this case, has no 
foothold to support it in the law which must govern 
this case. 


It!. That there is error in the Circuit decision that 
by Mrs. Clemson’s assertion of full testamentary power 
to dispose of her property, notwithstanding her cover- 
ture, she refers to the power of disposition given by her 
mother’s testament rather than to her legal capacity, 
because a; The power of appointment in her mother’s 
will did not give her power to dispose of anything she 
did dispose of in her will. 

b. Because the power given her by her mother’s will 
was a mere power of appointment (in no sense a testa- 
mentary power, which is the power of disposing of 
one’s own property.) to be exercised simply in the mode 
and formalities of a will. 

c. Because her power to dispose of her interest in 
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yy her brother and sister's estate is put by her precisely 
~ upon the same footing as her power to dispose of the 
legacies under her mother’s wil; and as there Is no 
pretense that she derived the power to dispose of her 
interest in her brother and sister’s estates from her 
mother’s will, so also there can be no pretense that she 
derived her power to dispose of her legacies under her 
mother’s will from the power conferred upon her by 
her mother’s will. 

d. The power given by her mother’s will could have 
no possible relation to the disability of testamentary 
power attendant upon her coverture, but the power 
conferred by her mother’s will was one which neither in 
the conference or exercise of the power ever had the 
slightest relation to the coverture or discoverture of 
the donee of the power, 

e. Because full testamentary power, the power ub 
der which Mrs. Clemson said in her will she acted, by 
no possible construction of its terms could give her the 
power to dispose of the corpus of the property, in which 
she had only a beneficial estate for life for her sole and 
separate use, or of any other property which was not her 
own. 
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IV. That there is further error in these conclusions 
of the Circuit Court: 

a. That Mrs. Clemson in her will referred to the 
property upon which she had the power to exercise 
the right of appointment. 

b. That she referred to the power of appointment. 


.* * 
~~ 
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her power olf appointment over the corpus of the said 

pro} erty. 
d. That she carried out this intention in the due exe- 
cution of the power of appoi ent. YA ) 
po pay untmeng Ahotl LA. 


“The main question for determination,” as the Chief 
Justice says in the Cireuit decree, “is whether the 
property,” (7. ¢., the corpus, in which Mrs. Clemson had 
a beneficial interest as cestud que trust for her sole and 


ce. That it was Mrs Clemson’s intention to exercise 


~é 


UNITED STATES SUPREME COURT. 9 


November Term, 1589. 


separate use during life,) ‘passed by the will of Mrs. . 
Clemson as in due execution of the power under the 


will and codicil of Mrs. Floride Calhoun.” This, in 
fact, is the sole question for this tribunal to determine. 
In discussing it, the 


I. First inquiry is by what law this question shall be 
determined? Appellant answers, unhesitatingly, by 
the law of South Carolina, 

In the case of Sewall vs. Wilmer, 132 Massachusetts, 


131, cited by the Chief Justice in his Circuit decree, ° 


in which the opinion was delivered by his Honor As- 
sociate Justice Gray, now of this Court, then the Chief 
Justice of the Supreme Judicial Court of Massachusetts, 
the question was: 

‘‘Whether the construction and effect of Mrs Wil- 
mer’s will, relied on as an execution of the power con- 
ferred on Mrs. Wilmer by her father’s will, were to be 
governed by the law of Massachusetts or by the law 


of Maryland.” In that case her will was executed in .. 


Maryland, her place of residence at the time of the 
execution of her will and at the time of her death was 
Maryland, and was there duly admitted to probate, 
and was also admitted to probate as a foreign will in 
Massachusetts. Her husband, the sole devisee and 
legatee under her will, and her children, who were the 
remaindermen to take under her father’s will in default 
of her executing her power of appointment, also -re- 
sided in Maryland ; but in consequence of the fact that 


the domicile of her father, whose property was in ques- ; 


tion, was in Massachusetts, and the further facts that the 
Trustees who held the property were residing 
in and were appointed in Massachusetts, and 
the real- property held in trust was in Massachusetts, 
it was held that. the law of Massachusetts must govern 
the question whether the will of Mrs. Wilmer was a 
good execution of the power conferred upon her by the 
will of her father. The Court further decided that her 
will was a sufficient execution of the power under the 
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_ law of Massachusetts, but clearly not under the law of 


Maryland, wieder which latter law she had full testa- 
mentary power. 

In this case the testatrix, Mrs. Calhoun, who creates 
the power, Mrs. Clemson the donee of the power, and 
Thomas G. Clemson, the devisee and legatee of Mrs. 
Clemson’s property, all resided in South Carolina. 
Beside this, the entire property, real or personal, or 
both, over whic) Mrs. Clemson had a power of appoint- 
ment, which Appellee claims that she exercised, was, 


so and is, in South Carolina, and wills of Mrs. Calhoun and 


Mrs. Clemson were admitted to probate only in South 
Carolina, by the laws of which Mrs. Clemson had full 
testamentary power. These facts seem to Appellant to 
demonstrate beyond a doubt that this question, to wit, 
whether the corpus of the property, in which Mrs. Clem- 
son had a beneficial interest as cestud que trust for her 
sole and separate use during life, passed by the will of 
Mrs. Clemson as in due execution of the power under 
the will and codicil of Mrs. Floride Calhoun, must be 


39 determined by the law of South Carolina. It cannot 


be contended that the fact that Miss Lee, Complainant 
Appellant, is resident in the State of New York can 
affect the question by the law of what State 
the question at issue is to be determined. This 
rule has uniformly governed the Supreme Court of the 
United States: ‘“‘that where any principle of law estab- 
lishing a rule of property, particularly a rule of real 


‘property, has been settled in the State Courts, the 


same rule will be applied by the Supreme Court of the 


‘United States that would be established by the State 


tribunals. This is a principle so obviously just, and is 
so indispensably necessary under our system of govern- 
ment that it cannot be lost sight of; and it is not mate- 
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rial whether such construction has been established by , 
long usage or a judicial decision, even a single judicial 
decision.” ° 

Jackson v. Chew, 12 Wheat., 162. 

llenderson aud wife v. Griffin, 5 Pet., 154. 

Carroll v. Safford, 3 How., 460. 

Lane v. Vick, 3 How., 482. 


Il. The second inquiry is: What is the law of South 
Carolina determining that question ? 

The answer Appellant gives in the words of the yo 
controlling case in South Carolina on that subject. In 
the Circuit decision in the case of Bilderbach vs. Boyce, 
in the judgment of the Cireuit Court, which was con- 
firmed on appeal by the Supreme Court of the State of 
South Carolina, the following was laid down as the law 
of that State: 14 So. Ca., 535—* Powers in tis State 
have been construed strictly, and appointments not 
within their meaning held invalid. ‘Thus, a power in a 
will to sell such property as may be useless will not 
authorize an executor to sell any property, as he may 
choose.—MeCants vs. Bee, 1 MeC. Ch., 393. Soa 
power to appoint by will is not executed by a mort- 
gage to creditors with foreclosure and sale.— Bentham 
vs. Smith, Cheves’ Eq., 33. Inthe case of Withers vs. 
Yeadon a power was given by will of John Wagner to 
his son, George Wagner, to give property by his last 
will and testament to a child « r children, or any of 
them. George Wagner, by his will attempted to exe- 
cute this power by giving all the property to his wife, 
and also delegated his power of appointment to his 
wife and son, John Wagner. The Court held that no- 
appointment was made, because the children being 
designated no appointment could be made to the wife, 
and that although the property was given to him in 
terms which would imply ownership, yet there being a 
power of appointment, and children answering the de- 
scription of appointees, the appointment should have 
been made. The result was the Court held George 
Wagner made no appointment, and that all the chil- 


UNITED STATES SUPREME COURT. 


ee —————— 


Lee vs. Simpson. 


. dren of John Wagner were entitled to the slaves given 
and realty devised to George Wagner.—l Rich. £7., 


324.” 

The Supreme Court of South Carolina, in full bench 
and without dissent, not only confirmed the Circuit 
decree, but, further, went on to declare what was the 
law of South Carolina in these words: ‘ Intention is a 
matter of fact, and must be reached through the will 
itself. In order to facilitate the inquiry as to the in- 
tention in such cases, the Court of Chancery in Eng- 


46 and, after much division and many efforts, at length 


settled certain rules to be followed. Without going 
into the learning involved, or attempting to review the 
numerous cases upon the subject, we content ourselves 
with a reference to those rules as stated in the case 
cited in the decree of Doe d. Nowell v. Roake, 9 E. C. 
L., 497, which was carried by writ of error to the 
King’s Bench, (12 &. C L., 363; 5 Bd C., 720); 
and from the King’s Bench to the House of Lords, 


. where the judgment of the King’s Bench was affirmed.— 
é . ¥ 6 a . 
19 #. C. L., 139. In that case it was solemnly decided 


that the Court would infer an intent to execute a power 
only in three cases: Jirst. Where there was some 
reference in the will or other instrument to the power. 
Second. Or reference to the property which is the sub- 
ject on which it is to be executed. Third. Or where 
the provision in the will would have no operation ex- 
cept as an execution of the power. According to this 
canon of interpretation, the power in this case was 


48 clearly .not executed. The Merchants’ Hotel is not 


mentioned in the will of Samuel J. Boyce, nor is the 
power referred to, and the terms are satisfied by the 
property which he left, without including that as to 
which the power existed. But it is strongly urged 
upon the Court that as the point involved is now for 
the first time to be decided in South Carolina, we are 
not complicated by previous decisions, and are at liberty 
to make arule of our own—that the old rule of the 
English Chancery should not be followed by us, for the 
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reason that in its operation there, it was not entirely 49 


satisfactory, resulting often in defeating instead of carry- 
ing out the intention. It is true that some eminent 
inglish Judges have expressed themselves to that 
effect. and for this or some other reason laws have been 
passed in England which declare ‘ that a general devise 
of real or personal estate in wills should operate as an 
execution of a power of appointment of the testator 
over the same, unless a contrary intent should appear 
in the will.—7 Wm. IV; I Vict., C. 26, § 27.” These 
Statutes are certainly not of force as law in this State, 
but the principles and practice of the old English 
Chancery, announced and followed by the great Masters 
of Kqujty, Somers, Hardwicke, Eldon and_ others, 
have been generally regarded with the greatest 
respect and as_ the highest authority, if not abso- 
lutely binding upon us. The Court of Chancery 
was originally established in South Carolina while 
a province of Great Britain, in 1721, and was ‘ empow- 
ered to have and exercise the same jurisdiction in hear- 
ing, adjudging and determining all causes and suits in 
equity in as full and ample a manner as any Chancellor, 
Court or Courts of Chancery in America can, may or 
ought to do.” While the rigid enforcement of the rule 
of construction before referred to may have, in some 
instances, run counter to the actual intention, which 
sometimes happens in the application of other rules 
for the construction of wills, we do not appreciate 
the objection to the full extent urged. Upon such 
a subject it is necessary to have rules, otherwise we 
should be absolutely at sea. The execution of 


power is not an ordinary matter, but is out of 


the usual course of things. It is ineumbent upon 
the donee of the power to do the act; if not done, 
certain conse ({UENCES of ympor tance follow ; and it would 
seem to be in accordance with the analo gies of the law 
that those who claim under the appointment should be held 
to show satisfactorily that tt was made. Ina large ma- 
jority of cases testators dispose only of their estate. 
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These wills, which embrace also the execution of porers, 
are exceptions to the rule. When, therefore, a testator 
having property leaves a will, disposing of tt tn the usnal 


manner, without any reference fo a power, the cnference, 


in the absence of other proof, is, that the will is not one of 
the exceptions, but, as it purports, disposes only of the 
estate proper of the testator. If the will were tntended 
to refer to and accomplish a matter so remarkable 
as the execution of a power, the part intended to 
make the appointment would naturally be separate and 
distinct from the other parts. ‘ Every instrument exe- 
cuting a power should mention the estate or interest 
disposed of; and it is best to declare it to be made in 
exercise of the power, and the formalities required in 
the execution of the power must appear on the face of 
the instrument.”—4 Kent, 329. 

In most of the States of the Union which have no 
legislative enactments on the subject, there has been, 
as we understand it, a general acceptance, with some 
modifications of the rule followed in the English Chan- 
cery. These modifications for the most part are upon 
the point of allowing proof of the circumstances under 
which the will was executed, so as to allow it to be 
read in the light of those circumstances. The cases 
are not in accord, and we will not encumber this opinion 
by referring to them. If there can be said to be a dis- 
tinct American doctrine upon the subject, we do not 
know that it is anywhere better stated than by Judge 
Story in Blagge vs. Miles, 1 Story, 426. In that case 


the rule of construction before referred to was stated, 


and the Judge in commenting says: 


‘“ The authorities on this subject may not all be easily 
reconcilable with each other, but the principle furnished 
by them, however occasionally misapplied, is never de- 
parted from: that if the donee of the power intends to 
execute the power, that intention, however manifested, 
whether directly or indirectly, positively or by just im- 
plication, will make the execution valid and operative. 
I agree that the intention to execute the power must be 
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apparent and clear, so that the transaction ts not fairly | 


susceptible of any other interpretation. Lf it ts doubtful 
under all the cirewustances, then that doubt will prevent 
it from being deemed an ececution of the power.” 

We are content to take this as the result of all the 
American authorities, which declares that the intention 
to execute must be apparent and clear, so that the traus 
action is not fairly susceptible of any other interpreta- 
tion. Taking this as our guide, did Samuel J. Boyce 
intend, by his will, to execute the power in reference 
to the Merchants’ Hotel? 7s will makes no reference 
to the power or the propert: ; it contains no expressions 
such as are usually employed in executing powers, but 
only the words of ordinary disposition, providing first 
for the payment of debts, &e. The testator had prop- 
erty of his own which fully satisfied the terms of the 
will, which, from anything that appears on its face, 
might have been prepared by one who had no knowl. 
edge of the power or the existence of the hotel. Be- 
fore deciding the question whether the property as to 


which the power existed, passed under the will of Samuel - 


J. Boyce as part of his own estate, it is proper to in- 
quire what the power of appointment was—whether it 
was part of his ‘ estate” in such sense as, under that de- 
scription alone, it would pass under the will. Samuel 
J. Boyce never had any estate in the Merchants’ Hotel. 
It belonged to his father, who gave it to Trustees “ to per- 
mit his son, Samuel J., to take the income for his own 
use during his natural life, with power of appointment, 
and in failure of such appointment, to his children.” 
The remaindermen 7x esse under the will of Ker Boyce 
took a vested interest, subject to be divested by the 
execution of the power.— Williman vs. Holmes, 4 
Rich. Eq., 476. The power could be executed only by 
will, which took effect at the death of Samuel J., 

when his interest even in the income ended; so that at 
the time the will took effect the testator had no property 
interest whatever in the hotel. We do not agree that 
the distinction taken between property and power is a 


ww! 
o 


DS 


9 


w! 


HO 


UNITED STATES SUPREME COURT. 


Lee vs. Simpson. 
distinction entirely without a difference. This case 
affords a good example of a naked power as distin- 
guished from property. “The distinction, although 
nice, is compietely established between a gift to one 
indefinitely with a general power of appointment 
superadded and a rift to one for /éfe with like power 
of appointment. In the former case the estate passes 
absolutely to the donee, and in the latter case an estate 
only for life to the donee with the power of appointing 
the inheritance or succession, which must be exercised 
62 to be effectual.”—Scott vs. Burt, 9 Rich. Kq., 360; 
Aaron vs. Beck, Id., 412; Wilson vs. Caines, Id., 421; 
Pulliam vs. Byrd, 2 Strob. q., 141; Bradly vs. West. 
cott, 13 Ves., 445. In the case before us, not only was 
the gift to Trustees definite, being for life, but the 
power of appointment was limited to will. The donee 
could not appoint to his own use. 

The words in the residuary clause are very compre. 
hensive, ‘‘ whatever and wherever ;” but they do not 
reach to the hotel, for the reason that they refer in 
63 terms to the testator’s “estate.” The expression ‘ all 
the rest and residue of my estate, of every nature and 
kind,” in Blayge vs. Miles, was said to be incapable of 
passing property over which testator had only a power. 
“ These words mean that the testator does not intend to 
die intestate as to any part of his estate, and they 
generally mean nothing more."—Lupton vs. Lupton, 2 
John’s Ch., 623. 

Blayge vs. Miles, to which this case of Bilderback vs. 
g4 Boyce refers, says, 1 Story’s Reports, 442 : 

“The property which the appointor has the right to 
dispose of is in no just sense vested in the appointor. 
It is not an interest in, right of, or title to, the prop- 
erty, but a mere authority given to the donee of the 
power, to be exercised over the property in a manner 
and to an extent which he does not otherwise possess. 
And such has been the uniform construction from the 

arliest periods of the law on this subject. The present 
power is a power in gross ; that is to say, the estates to 
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be raised by it do not fall within the compass of the , 


estate for life devised. A power to «dispose of an es- 
tate by an appointment among third persons in fee 
may be given to a mere stranger.” 

This ease, Llagge vs. Miles, also says, at/Story’s Ite 
port, page 446: 

“ That the itention to execute the power must be ap- 
parent and clear, so that the transaction is not fairly 
susceplible of any other interpretation fit be doubt- 
ful under all the cireumstances, then that doubt will 
prevent it from being deemed an execution of the 

9 
power. 


Lit. The third inquiry is this: Doe- the will of Mrs. 
Clemson, wider the South Carolina law, execute the 
power of appointment conferred upon her by the will 
of Mrs. Floride Calhoun ? 

The Complainant, Appellant, says it does not, for these 
reasous : 

«. The preamble of Mrs. Clemson's will distinetly 
schedules her property which she thinks she has full 
testamentary power to dispose of, and that schedule 
distinctly and pointedly refers only to her own prop- 
erty which she has full testamentary power to dispose 
of, and in no manner and by no possible construction 
can be held to refer to. any other property than that 
which she had full testamentary power to dispose of, 
and to no other power than her full testamentary power 
recently conferred upon her as on all other married 
women by the Legislature of South Carolina. To hold 
otherwise would necessarily involve a stultification in 
terms of the words used by Mrs. Clemson, both as to 
her property and power and the idea necessarily con- 
veyed by the words used. 

4. In addition to the fact that there is no reference 
to the power conferred by the will of Mrs Calhoun to 
dispose of the corpus of the property, in which she had 
only a beneficial interest as cestud que trust for her life 
for her sole and separate use, there is an_ evident 
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enumeration by her will of the property on which her 
will is by her intended to act, and an evident exclusion 
of the property on which her will, if she was so dis- 
posed, and had carried that disposition out, could act by 
execution of power of appointment, for she s says : 
Whereas I am entitled to certain distributive shares in 
the estate of her dead brother and sister, and to certain 
legacies under the will of her mother, and alludes to 
her full testamentary power to dispose of the same, and 
afterwards disposes of the same as her own property, 
uy it strikes the Appellant as absurd that under these 
words she intended to dispose of property which was 
not hers, but over which she had at most a power of 
appointment. 


60) 


Pt 


All the words of her will are fully satisfied by the 
natural operation of her will on the property she dis- 
posed of; and it would be an exceedingly far-fetched, 
aud in fact an impossible, construction to give operation 
to her will as carrying out her power of appointment ; 
| “| for the legacies which “she took under the will of her 
| mother plainly referred to her beneficial interest for 
life in the bond and mortgage debt aforesaid, of which 
at the time of the execution of her will she had never 
got a cent., and which she might fairly refer to as 
property to which she was entitled, and whieh she 
might hereafter acquire. All the terms of the will can 
be fairly satished under the South Carolina law and 
have full scope and action thereunder, both (in refer- 
ence to her power to make a will, to wit, the full 
72 testamentary power given her by the Legislature of 

South Carolina, and in reference to the property on 
which her will acted, to wit, her own absolute prop- 
erty, whether in possession or in expectancy, without 
invoking the law of any other forum, either as to what 
power was given Mrs. Clemson by the power of appoint 
ment conferred in the will of her mother or as to the 
exercise of that power: all law except the law of 
South Carolina on the real matter involved having been 
previously shown to be inadmissible in this discussion. 
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d. The will of Mrs. Clemson shows on its faee, and 
by anything like a fair interpretation of its terms, that 
she intended only to dispose of her own property, 
When she said, in the commencement of her will, * lam 
entitled to certain property,’ she meant property to 
which she was entitled, but of which she had not then 
got a cent, to wit: her distributive shares in the en 
of her dead brother and sister and the usu/fruct of ; 
fund under the will of her mother, which she might or 
might not get; her personal shares absolute im fee in 
these matters she gave to her husband. 

To enlarge the property conveyed by Mrs. Clemson’s 
will by adding thereto property over which she had 
only a power of disposition, is a torture of construction 
which fair logic will nowhere admit, and which the 
South Carolina law that governs this case most point- 
edly refuses to adopt. 

All argument drawn from the words * notwith- 
standing my coverture, have full testamentary power 
to dispose of the same,” has directly a contrary effect 
to that apparently imputed to that language in the 
Circuit decree; the words full testamentary power not- 
withstanding my coverture, to dispose of her own enu- 
merated property, mean, independent of the testimony, 
and by the testimony, exactly what they say: that Mrs. 
Clemson intended, as she had been invested by the laws 
of the State with the power to dispose of her own 
property, to dispose of the same, and no more. Mr. 
Burt, who drew the will, was the protegee of her father 
and her lifelong friend, and exactly carried out her 
instructions. It is no case, like some of those cited by 
the Chief Justice, of a party where there is an un- 
divided interest in an estate, or where the party making 
the will is crops conciliz, but it is a case where a hichly 
intellectual woman, thoroughly cognizant of all her 
rights, makes her will, drawn by the ancestral friend 
of her family, perhaps the most astute counsel in South 
Jarolina, asks that her will be simply interpreted by the 
laws of South Carolina, and that her own blood, as she 
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Lee re. Simpson. 
,expressed it to E. B. Calhoun and wife, as shown In 
their testimony, be not disinherited as to her property. 
To hold that the will of Mrs. Clemson either intends 
to dispose of, or does dispose of, the corpus of property 
in which she had a beneficial interest for life for her 
sole and separate use, and over which corpus she had 
at most a power of appointment, scems to Appellant 
to transfer to a plain, unambiguous will the construe- 
tion often put upon diplomatic correspondence, to wit: 
That it is “the language of studied ambiguity and 
disingenuous antithesis,” and to justily the bow mot 
ascribed to Talleyrand: ‘ That language was invented 
to conceal thought.” 
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[V. Concluding what has been said before with the 
observation, patent and necessarily flawing therefrom, 
to wit: that in Mrs. Clemson’s will there is no exercise 
of the power of appointment conferred upon her by 
her mother unless there be two things apparent in her 
will: 

1. An intent that the power of disherison as to her 
daughter Floride and her issue in the corpus of the 
property in remainder be exercised in Mrs. Clemson’s 
will. 

2. That said intent has been actually executed. 

Neither of which, Appellant contends, has been done. 
It is, perhaps, proper, at the conclusion of this argu- 
ment, to advert to certain other matters which Appel- 
lant regards as not properly for discussion before this 
go tribunal; for the only appeal being by Complain- 

ant, and there being no appeal by  Defend- 

ant, ‘the rule is settled in the Supreme 

Court, U. S., that a party not appealing (here the 

Defendant, Appellee,) cannot take advantage of any 

error in the decree committed against himself.” 

‘And if Appellee desires to avail himself of error in 
the decree he should bring a cross appeal. By omitting 
to do so, he admits the correctness of the decree as to 
the matters from which he does not appeal, and the 


79 


~ 


hed @d te we wapwiea « 4 @ 4 4/4 € 


¢ 


 €o 


a 


@ Ne 


~~~ «<te~w-~ ~~ wwe <« 4 @ 4 ¢/< ¢ 


sd 


UNITED STATES SUPREME COURT. 21 


case stands before the appellate tribunal, the Supreme. 
Court, U. S., the same as if the error complained of by 
Appe See hed been waived at the hearing.” 


And as to injunction to prevent the Defendant from 
conveying the property to the State of South Carolina, 
and as to non-suability of the State, see Art. XI of 
Amends. Const. of U.S. 


"November Tern, 1889, 


Sl 


Chittenden vs Brewster, 2 Wallace, 196. 


But independent of this—independent of the decision 
of the District Court, (Lee vs. Simpson, 37 Fed. Rep., 
12.) and the decision of the Cireuit Court herein, 
(transcript of record, page 51, folio 112,) the juris- 
diction of the Cireuit Court on. its Kquity side is 
abundantly maintained by the jurisdiction. 

As to cloud on title: 72 


3 Pom. Eq. Jur., $1595, and note. 
Bunch vs. Gallagher, 5 Blatchford, 481. 
Plant vs Barkley, 56 Ala., 561. 


And by the infancy of complainant : 


Bloomfield +s. Eyre, 8 Bevan, 250-59. 

Dormer vs. Fortesque, 2 Atk., 282. 

3 Atk., 129-34. 

Bennett vs. Whitehead, 2 P. Wms., 645. 

Morgan vs. Morgan, 1 Atk., 489. 833 

Roberdean vs. Ross, 1 Atk., 544. 

Curtis vs. Curtis, 2 Bro. C. C., 630-34. 

Do. dem. Barrett vs. Keen, 7 D. & E., 386. 

2 Spence Hq. Jur., 194-95. 

Mansel vs. Mansel, 2 P. Wms., 681-82. 

Hlarvin vs. Riggs, Richardson’s Equity Cases, 
291. | This is a volume of the South Carolina 
Equity Reports. ] 


84 


In re. Ayres, 123 U. S., 443. 
Cuningham vs. Railroad, 109 U. S., 446. 


Lee vs. Simpson, 37 Federal Reporter, 12, and 


post. 


UNITED STATES SUPREME COURT. 
Lee rs, Simpson. 


That the suit was properly brought by Complainant, 
see 
Addison vs. Addison, 9 Rich. Eq., 58. 
Welliman vs. Holmes, 4 Rich., Kq., 479. 
Mazyck vs. Vanderhost, 1 Baily Kiq., 48. 


V. The real and only question for this tribunal 1s: 
whether Mrs. Clemson’s will is a sufficient execution of 
the power of appointment conferred on her by the will 
of her mother, Mrs. Floride Calhoun. 

| LEROY F. YOUMANS, 
For Appellant. 
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IN SUPREME COURT. 


OCTOBER TERM, LS. 


DISTRICT OF SOUTH CAROLINA, 
FOURTH CIRCUIT. 


ISABELLA LEE, by her next friend, Gideon Lee, 
Complainant—APpreLLan’, 


VS. 


RICHARD W. SIMPSON.—ResroxpENt. 


ARGUMENT OF J]. P. CAREY FOR APPELLANT. 
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UNITED STATS UF AMERICA 


IN SUPREME COURT. 


FOURTH CIRCUIT. 


ISABELLA LEE, by her next friend, Gideon Lee, 


Complainant—A prELL ANT, 
Vs. 


RICHARD W. SIMPSON,—REspronpDENT. 


On the 25th day of July 1866 Floride Calhoun 
departed this life leaving of force her last will and tes- 
tament and codicil thereto. The 2d clause of the cod- 
icil is in these words: 


2. By the nineteenth clause of the will, 1 directed the 
said bond debt on my deceased son Andrew, secured 
by mortgage on Fort Hill, together with all other prop- 
erty possessed by me, and not before disposed of, to 
be collected by my executors, and the proceeds to be 
divided into four parts—one part I gave to Anna: one 
part to her daughter Floride, and the two other parts to 
Kate and her children, as will appear by clauses 20, 21, 
22, and 23 of the will. I desire now to change the 
disposition of the said bond and mortgage debt, and 
do now give and bequeath it in the following manner: 
Three-fourths of my interest in said bond and mortgage 
debt, amounting to about forty thousand two hundred 
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dollars, | hereby give and bequeath to my daughter 
Anna M. Clemson, to be enjoyed by her under clause 
twenty of the will, and according to the provisions of 
that clause to vest in the same trustee, and to be subject 
to all the powers, trusts conditions and limitations of 
that clause precisely as the bequest therein made were 
subject to them, with this exception and alteration, that 
my daughter Anna is hereby authorized and empower- 
ed by her last will and testament, duly executed by her, 
to dispose of this bequest of three-fourths of said bond 
and mortgage debt as she pleases. If she does not 
thus dispose of it at her death, I give and bequeath it, 
the said three-fourths, to her daughter Floride, and 
should the said Floride die without leaving issue, | give 
and bequeath it at her death to her brother Calhoun Clem- 
son; but, nevertheless, Floride shall likewise have pow- 
er to dispose of it at her death as she pleases, by a last 
will and testament duly executed by her. 

The limitations of clause 20 of the will are as fol- 
lows: 


20. One part, being the fourth of the above resi- 
due, I give and bequeath to my daughter Anna during 
her life, and for her sole and separate use, and at her 
death | will and bequeath it it to her daughter Floride, 
and at Florid’s death, if she die without issue, | will 
and bequeath it to the children of my deceased sons, 
John and William, then living, equally among them, or 
to their issue, if they be dead, issue to represent par- 
ents. 


On the 12th day of September 1875 Anna C. 
Clemson departed this life leaving of force her last 
will and testament in these words: 


In the name of God: Amen! Whereas I am enti- 
tled to legacies under the last will of my deceased 
mother. Floside Calhoun, and to a distributive share in 
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the several estates of my deceased sister, Cornelia 
Calhoun, and my brother, Patrick Calhoun, and _not- 
withstanding my coverture, have full testamentary 
power to dispose of the same: 


“Vow I, Anna Calhoun Clemson, the wife of 
Thomas G. Clemson, of the town of Pendleton, in the 
couuty of Anderson, and State aforesaid, being of 
sound and disposing mind, memory and understanding, 
do make this my last will and testament in manner fol- 
lowing: 


“I will, devise and bequeath the entire property 
and estate to which I am now in anywise entitled, and 
which I may hereafter acquire, of whatever the same 
may consist, to my beloved husband, Thomas G. Clem- 
son, absolutely and in fee simple. But should my hus- 
band, Thomas G. Clemson, depart this life leaving me 
his survivor, or should he survive me and then die in- 
testate, in either event | will, devise and bequeath my 
entire property and estate, as well as that which | may 
hereafter acquire, of whatever the same may consist, to 
my granddaughter, Isabella Lee, the child of Gideon 
Lee, of the State of New York, absolutely and in fee 
simple. I hereby nominate and constitute Thomas G. 
Clemson executor of this my will.” 


ARGUMENT OF J], P. CAREY, FOR APPELLANT, 
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The sole question before this court on appeal is 
this: Does the will of Mrs. Clemson execute the pow- 
er of appointment conferred upon her by the will of 
her mother? 


All the authorities agree that this is a question of 
intention. And when I say INTENTION, | mean an IN- 
TENT to execute the power of appointment, CARRIED OUT, 
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It is a general rule that the donee of the power must 
clearly show that he means to execute it, for if he leaves 
it doubtful, or uncertain whether the act be done in ex- 
ecution of the power or not, it will not be construed to 
be an execution thereof. Sir Edward Sugden in his 
work on Powers, Vol. 1, chap. 8, sec. 15, says: “When 
it can be inferred that the power was not meant to be 
exercised,. the court cannot consider it executed.” 
Chancellor Kent, vol. 4, page 335, expresses the rule 
thus: ‘The intent must be so clear that no other reas- 
onable intent can be imputed to the will; and if the will 
does not refer to the power, or the subject of it, and if 
the words of the will may be satisfied without suppos- 
ing an intention to execute the power, then, unless the 
intent to execute the power be clearly expressed, it is 
no execution.”” Lord Chief Justice Best in a case be- 
fore him said that the intention to execute “‘must be so 
clearly demonstrated, that it would be impossible for a 
court to impute any other intention to the donee.” 
Judge Story forcibly states the resultant American doc- 
trine in Blagg vs. Miles, I Story, 426, where he declares 
that ‘the intention to execute must be apparent and 
clear, so that that the transaction ts not fairly suscepti- 
ble of any other interpretation.” 


In the case of Bilderback vs. Boyce 14 S. C. 528, 
the court accepts the doctrine as announced by Judge 
Story and in the opinion says: “The execution of a 
power is not an ordinary matter, but is out of the usual 
course of things. It is incumbent upon the donee of 
the power to do the act; if not done, certain conse- 
quences of importance follow; and it would seem to be 
in accordance with the analogies of the law, that those 
who claim under the appointment should be held to 
show satisfactorily that it was made.” ‘The burden of 
proof is thus seen to rest upon the party claiming un- 
der the appointment. 
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Three classes of cases have been held sufficient de- 
monstrations of an intention to execute a power. 1. 
Where the instrument of execution would have no op- 
eration whatever, except as an execution of the power. 
2. Where there has been reference to tha power of 
appointment in the instrument of the execution. 3. 
Where there has been reference to the property, which 
is the subject on which it was to be executed. To these 
tests we may add another: 4. If any thing other than 
the three tests above named, is relied upon to show an 
intention to execute the power, it must make that in- 
tention APPARENT AND CLEAR, SO THAT THE TRANSACTION IS 
NOT FAIRLY SUSCEPTIBLE OF ANY OTHER INTERPRETATION; 
and show that this intention is EFFECTED in the instru- 
went of execution. We proceed to the discussion of 
the subject, taking for our guide these four tests of in- 
tention. 


1. Would the instrument of execution have no ope- 
ration whatever except as an execution of the power? 
We contend that in this case no inquiry into the state 
of Mrs. Clemson’s property is competent for several 
reasons. 1. Because the will of Mrs. Clemson is so 
worded that the ownership of either realty or person- 
alty, or both, at any time before her death, would satis- 
fy the terms of the ambulatory instrument. Says Mr. 
Sugden at chap. 6, sec. 7, par. 44: “A gift of all my 
personal estate will carry any personal estate which | 
may possess, and therefore it is not specific, and conse- 
quently, although I happen to have none, yet it will not 
apply specifically to the personal property within the 
power.” In Jones vs. Curry, 1 Swans, 66, the court 
says: ‘The questionis whether there is sufficient evi- 
dence on the face of the will of the intention to exe- 
cute the power! The court cannot look beyond the 
will. Whatever may be the inadequacy of the testa- 


tor’s property to satisfy the terms of the will, and 1 
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whatever may be the conviction of the court as to the 
intention to execute, the state of his personalty at the 
time of the will or death cannot be examined for the 
purpose of collecting evidence of intention.”” In Jones 
vs. Tucker, 2 Mer. 535, the court says, ‘The will pur- 
ports to pass the property of the testatrix in terms ap- 
propriate for that purpose—on this instrument the 
judgment of the court must be founded.” In Webb 
vs. Honor, counsel representing the donee of the pow- 
er admitted that the state of the testator’s property 
cannot be taken into consideration, when the bequest 
is in general terms, but claimed that where there is a 
gift of a particular species of property, personal, then 
it was to be taken into consideration. 


In Standen vs. Standen, 2 Ves. jr. 589, it was held 
that evidence is received to show, that a donee of a 
power, who has devised real estate, without specific 
reference to his power, had no real estate which he 
could devise, except that which was the subject of the 
power; but as to personalty this could not be done. 


See also Dean vs. Roake 5, Bam & Cress, 720; 
Bradley vs. Westcott 13, Ves. Jr., 445. 


As the possession at any time of personalty alone 
would satisfy the terms of Mrs. Clemson’s will which 
purports to dispose in general terms of her own estate, 
we think no inquiry can be had into her estate. She 
says she is willing her own, and should it turn out that 
she had gaere, she could not be held to the disposition of 
the property of another, which she has excluded in 
words. | 


In the case of Wilkins vs. Allen, 59 U. S., 18 
How, 385, it was sought to show the actual amount 
and condition of the personal estate of the testator at 
the time of the execution of his will, as well as at the 
period of his death, and that the same was entirely in- 
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sufficient at either of said periods to pay the specific 
and pecuniary legacies provided therein; for the pur- 
pose of explaining the meaning of the testator in using 
the word “surplus” in the residuary clause, by showihg 
that if the same did not embrace the real estate, the 
said clause would be entirely inoperative, for the reason 
that there was in point of fact, at neither of said _peri- 
ods any surplus whatever. The court held that “evi- 
dence of the actual amount and condition of his per- 
sonal estate, and that the same was insufficient to pay 
the. legacies, was not admissible to explain the residu- 
ary clause, or the words ‘surplus,’ by showing that if 
the same did not embrace the real estate, such clause 
would be inoperative, because there would be no ‘sur- 
plus.’ ”’ 


But say the other side, the court can put itself in. 


the place of the testator. It can, as is held in this 
case, only “to explain ambiguities arising out of ex- 
trinsic, circumstances.’ Where there is no ambiguity, 
there is no occasion for the court to put itself in the 
place of the testator. 

In the case of Blake vs. Hwakins, 98 U. S., it ap- 
peared from the will itself that the testatrix had spe- 
cially bequeathed all of her own property and then 
proceeded to give specific amounts amounting in all to 
$28,500, over which she had no power of appointment. 
There the testatrix had a power over so many dollars 
and proceed to give so much of it away as MONEY and 
not as her own estate, but Mrs. Clemson in general 
terms purports to give away her own EsrateE, thereby 
excluding everything that was not her own. 

2. Another reason why we think inquiry into Mrs. 
Clemson’s estate on the part of the defendants to show 
she had none, is incompetent,’is that any such attempt 
contradicts the will itself. Such proof would contra- 
dict the introductory clause, which asserts that she has 
an estate and of what it consists. It contradicts the 
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will proper, which asserts that she has propetty and 
disposes of it. No proof can be offered to contradict 
or vary a will. The will dicloses what she said and 
thought she had. In Wilkins vs. Allen 59 U.S., 18 
How, 385, the court expressly says that, “evidence can- 
not be heard to show a different intention in the testa- 
tor trom that which the will discloses,” and concludes 
the case by saying, “that if the evidence were to show 
all that is claimed for it, it could not be heard to effect 
this will.” 


We have thus made these objections to inquiry into 
the state of Mrs. Clemson’s property for the purpose 
of showing that the judgment of the conrt should rest 
upon the will itself. But we have nothing to fear from 


_ such inquiry, for the proof shows that she had abund- 


ant property to satisfy the words of the will in all its 
parts. By examination of folios 62 to 67 of the printed 
statement your Honors will see that the Referee gives 
a statement of how much was received by Mrs. Clem- 
son as rents and profits of Fort Hill from the year 1866 
to 1871. Her share of the rents and profits actually 
received is there stated to be $3,596.03. The referee 
stated that this amount passed into the hands of Mr. 
Clemson, the trustee of his wife. There can be no 
doubt that this sum of money passed under the will of 
Mr. Clemson. We have traced it into his hands just 
before her death and no eftort has been made to show 
that Mr. Clemson did not keep it. The testimony 
shows that Mr. Clemson cultivated this farm for the 
years 1872-73-74 and 75 and that the rents and profits 
during this period was worth $600 a year, making for 
the four years the sum of $2,400, which also passed un- 
der this will to Mr. Clemson. At the time of her death 
in September 1875 the crop which was then standing 
upon the plantation passed under her will. The 
amount of rents for these years is not questioned by 
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Clemson did not take them under the will of his wife. 
The share of each heir in the estate of Cornelia Cal- 
houn was $601.94 (Folio 175.) . She therefore received 
as heir-at-law of her sister the sum of $601.94. She 
also received as heir of her brother Patrick, $120.49 
(Folio 190.) She also bought at the sale of A. P. Cal- 
houn in 1868 furniture, silver and other personalty to 
the amount of $505.91. This was her own separate 
property, the amount credited on the bond as so much 
cash. ‘This furniture &c., passed under her will and a 
part, if not allof it, is enumerated in the appraise _ bill 
of Mr. Clemson. The Georgia gold mine sold for 
$410 and her share in it was 1-5 of $370—$72. Mrs. 
Clemson received from the Boisseau trust fund from 
the year 1866 to her death in 1875 the sum of $250 
to $300 ayear. Taking the minimum $250, she receiv- 
ed from this source the sum of $2500 and one-half of 
it after she made her will, (Folios 439-440 and all of 
page 107.) Her pictures we may safely value at $1,000. 
The following table shows what Mrs. Clemson actu- 
ally received and owned and every cent of which no 
doubt passed to Mr. Clemson under her will: 

Rents on Fort Hill for '66-67-68-69-70-7 $ 3,596.03 


“8 1872°73°74-75--- 2,400.00 
From estate of her sister Cornelia... ' 600.00 
Interest in Georgia gold mine _................ 72.00 

m Patrick's estate....................... | 20.00 
Purchases at sale of A. P. Calhoun _..... 505.91 


‘rom Boisseau fund, “66 to °75 00000. 2,500.00 
Value of pictures | 


$10,795.85 


The testimony shows that Mrs. Clemson did actually 
receive and own the above account. Besides this, at 
the time she made her will she had large and reasonable 
expectancies. She had a life estate in the whole bond 
and mortgage debt. 
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A. P. Calhoun, at the close of the war, had a 
claim against the Unsted States Government for 170 
bales of cotton. Proceedings were instituted, and were 
pending when Mrs. Clemson made her will, to recover 
the value of this cotton. Had it been recovered, it 
would have been applied to this debt and was sufficient 
to almost pay it off in full. ‘That there was good rea- 
son to suppose this claim would be recovered is shown 
by the fact that a small part of it was recovered and 
two of the Judges who tried the case thought the 
whole amount ought to be recovered. This recovery 
would also have considerably increased the estates of 
Patrick Calhoun and Cornelia Calhoun, the two estates 
expressly mentioned by Mrs. Clemson in her will. 
Had the claim of James Edward Calhoun against the 
Mexican Government been recovered the estate of 
Mrs. Clemson would have been increased by that. If 
under the laws of Maryland, Bladensburg property be 
considered Mrs. Clemson's, her estate is increased ten 
thousand dollars. [{f it is not hers, there certainly was 
sufficient doubt about the title to have led her to con- 
template this property in making her will. From the 
foregoing considerations it is evident that Mrs. Clem- 
son did actually receive and have ample property to 
satisfy the terms of her will and that there was reason- 
able probability at the time she made her will that she 
would acquire still more. This no doubt is the reason 
she provides in the will for after acquired property. 
The testimony of the witnesses of the defendant as to 
what Mrs. Clemson owned cannot amount to but very 
little. ‘They all say they knew nothing about how the 
different estates of her relatives were settled up. The 
records of the courts and offices fix a large amount in 
her. Besides, the question put to the witnesses was in 
this form: ‘**Was or was not Mrs. Clemson at the time 
of her death reputed to have any other property than 
that coming to her through her mother’s will?” There 
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are two serious objections to such a question. 1. She 
could have owned ever so much property and there 
never have been any repute about it. This is trying to 
prove a negative by an affirmative which is not shown 
to exist. 

2. The question itself excludes what she did take 
under her mother’swill, which we have shown to be about 
six thousand dollars. There was, therefore, no attempt 
to get around the rents and profits of Fort Hill from 
1866 to 1875. The most any of the witnesses could 
or did say was that if Mrs. Clemson had any other 
property than that she took under her mother’s will, 
they did not know it. We have shown that she had 
considerable property of which these witnesses did not 
know. We therefore conclude First, That under the 
first test of intention, there is nothing to show that 
Mrs. Clemson intended to execute her power of ap- 
pointment. She says she had property and what she 
then thought no doubt controlled her intentions. The 
very ground upon which this test rests ts that a testa- 
tor would not make a will knowing at the time that he 
had nothing for it to operate upon. But suppose he 
says he owns a piece of property and it turns out after 
his death that he does not, no argument can be drawn 
from this that he intended to execute a power over 
another piece of property. But in this case, Mrs. Clem- 
son says she has property and proceeds to make a will, 
on the assumption that she has, and we show as a mat- 
ter of fact that she did. 2. If the defendant was over 
the difficulties: (a) that she says in her will she has 
property and proceeds to will her own estate, and (b) 
that she did actually have it, he could only frame an ar- 
gument as to what her intention was; but upon what 
could he rely to show the second requisite to the exe- 
cution of a power, A CARKIED Our INTENT? Mr. Justice 
Strong says where a donee avows his intention to exe- 
cute a power and then proceeds to dispose of his own 
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estate, he fails to execute the power. kor a much 
stronger reason must this be true (as in the present 
case) where there is NO AVOWAL of intention and the 
testator dlisposes of his own estate only. 


2, Does the will of Mrs. Clemson reter to her 


power of appointment over the property in which Mrs. 
Lee had a vested remainder ? 


What ought she have done in order to clearly 
manifest her intention to execute the power? I will 
let Mr. Sugden answer this question. In his work on 
Powers, Vol. I. Chap. VI. Sec. |. Paragraph 3, he says: 


“It will be collected from the precedent in a preceeding 


page, ist, that the deed executing the power should be 
expressed to be in exercise of it; secondly, of every other 
authority enabling the donee in that behalf; and thirdly, 
that it should be shown in the body of the deed that 
the formalities required to the execution of the power 
are complied with. Every well-drawn deed of appoint- 
ment embraces these three points; the first clearly evin- 
ces the intention of the person executing the power, 
which is particularly necessary where he has an interest 
as well as a power; the second guards against any mis- 
recital of the deed creating the power; and the third 
affords internal evidence of the ceremonies having 
been complied with.”” A mere glance at the will of 
Mrs. Clemson will show that it contains neither of 
these three requisites of every well-drawn deed of ap- 
pointment. She does not even say that she has a 
power of appointment, much less that she means to 
exercise it. Nor does she say that her mother or any 
one else has conferred an authority of any kind upon 
her. Nor does she show in the body of the will that 
she has complied with the formalities required to the 
execution of any power. We thus see that her will 
contains neither of the three requisites of a well-drawn 
instrument of appointment, much less all. Had she 
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intended to execute a power, surely this would not be 
the case. Especially when her will was drawn by such 
a distinguished lawyer as Major Burt. He used the 
words which were necessay and proper to declare her 
intentions, and they are such as are not at all suited to 
express an intention to exercise a power. Would any 
lawyer, upon reading this will, dream of the existence 
of a power of appointment in Mrs. Clemson? We can 
only get at the thoughts of another, through the words 
he uses. The language used in this instrument by 
Mrs. Clemson neither discloses her limited power of 
disposal, nor shows an intention to effect it. 


The will may be divided into three sections: 
1. [he introductory clause which ts in these words : 


‘Whereas, | am entitled to legacies under the last 
will of my deceased mother, Floride Calhoun, and _ to 
a distributive share in the several estates of my de- 
ceased sister, Cornelia Calhoun, and my brother Pat- 
rick Calhoun, and notwithstanding my coverture, have 
full testamentary power to dispose of the same.” 


2. The clause which asserts that ‘1, being of 
sound and disposing mind, memory and understand- 
ing, do make this my last will and testament, in man- 
ner following : 


3. [he will proper, which is a general disposition 
of ‘the entire property and estate to which I am now 
in anywise entitled, and which I may hereafter acquire, 
of whatever the same may consist.” It is too plain for 
argument that there is no reference to her power of 
appointment in either of the last two sections. Is 
there any in the introductory clause? This clause is 
nota part of the will proper, but simply operates like 
the wiereAs clause of a preamble or statute, and is 
important only as it may shed light upon subsequent 
dispositions. But what did Mrs. Clemson mean by 
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the words of this clause? Evidently that the title to 
the property therein mentioned was in her and that she, 
notwithstanding her coverture, had the power to make 
a will and dispose of her own property as she pleased. 
Or in other words, that the disabilities arising from co- 
verture were removed, and she, though a married wo- 
man, now had full testamentary capacity. Before 1868 
a married woman in this State had no testamentary ca- 
pacity. Her will was void by statute 3, Stat. 343-5. 


The Constitution of 1868 removed her common 
law disabilities to the extent of allowing her to be- 
queath, devise and alienate HEK SEPARATE ESTATE, the 
same as if she were unmarried. In 1870 enabling acts 
were passed carrying out the provisions of the Consti- 
tution on the subject. The will being made in 1871, 
how natural was it for Mrs. Clemson to refer 
to those recent changes in the law which conferred up- 
on her a power, which had always before been denied 
her. How much more natural that a lawyer in prepar- 
ing a will at that time, for a married woman, should 
refer in it to the great change! Our own Court has 
held in several recent cases that what a married 
woman can do under the enabling acts is a question of 
poWER. The use of the words “notwithstanding my 
coverture,” shows that this is the correct interpretation 
of the clause. Their use shows that coverture had 
heretofore been a bar to a married woman making a 
will, but that bar no. longer existed. She says she has 
“FULL testamentary power.” These words evidently 
mean capacity to make a will. This is their primary 
and only signification. 


His Honor, the’ Chief Justice agrees in his decree 
that there is REASON in this construction, yet he insists 
that “the more reasonable inference seems to be that 
she referred to the power of disposition given by her 
mother's testament, rather than to her legal capacity.” 
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If we understand the authorities, the rule is that if our 


construction of the words ts 


fair and 


reasonable, 


then the power must be held not executed, and there- 
fore there can be no MORE REASONABLE INFERENCE, 
it appears to me that there are four reasons why the 
inference drawn by the Chief Justice is not the more 


reasonable. 


But 


1. She refers to the power over her lega- 


cies in the same connection and by the use of the same 
words she uses in referring to her interests in the es- 
tates of her brother and sister, her absolute property. 


2. She uses the words testamentary power. 


The plain 


ordinary meaning of these words is the power to make 
a testament. - 3. She uses the words FuLt. testamentary 
power. Why use the word Fu. to describe a power 


to appoint? 


Full testamentary power must mean the 


same power to make a testament as if she was unmar- 
ried, or as much testamentary power as any one. 
in this introductory clause she was referring to her 
power to appoint, why did she in the disposing part of 
her will use words so aptly descriptive of her own 
property, and not of property covered by a power? 


ye 


She says she has, “notwithstanding her coverture, 
full testamentary power to dispose of the same.” 


does the word ‘*‘same”’ here refer to? 


What 


In general it 


refers to the property which she has in the same sen- 
And in particular, 


to three things: 


estate. 


er's will. 


sister and brother. 


tence aptly described as her own. 
1. Her share in her sister Cornelia’s 


2. Her share in her brother Patrick's estate. 
3. lo the legacies she has the title to under her moth- 
Now she had no limited power of appoint- 
ment over the property derived from the estates of her 


It was hers absolutely. The 


word 


power here ts certainly used in the sense of that power 


over a thing which results from its ownership. 


same sentence and 


in 


the 


Sallie 


connection 


makes the word power refer to the legacies, the title to 


In the 


she 
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conclusion is that the word power here refers to that 
which results from ownership, and not the extraordina- 
ly special power cf appointment. She has thus made 
the word “same” refer to the properiy for which she 
herself holds title. Her exact words are that “I am 
entitled to legacies under the will of my deceased the, 
mother.” Now what legacies was she entitled to un- : 
der this will? She was entitled to the oil portrait of A 
' 

' 

’ 

© 

' 


/ 

| “o 

which is in her under her mother’s will. Therefore the ~ 
Ar 


her grand-mother therein given her. She had a life 
estate in the ‘‘furniture and everything in the house at 
Pendleton and upon the premises,” given her in clause 
2 of the will. She was entitled to a lite estate in the 
bond and mortgage on Fort Hill. It was given her 
for “her sole and separate use,” and therefore the in- 
terest on the said debt as long as it remained in that 
form was her own property and the rents, income and 


protits of the Fort Hill plantation from its purchase to fa. 
her death was her own separate estate. The amount 
of these we will take up under another head. We are ¢ . 
thus inevitably ledto the conclusion that the word pow- ihe 
Ek used in the introductory clause of this will means 
that power which existed in Mrs. Clemson over her ". 


own property which she has in unmistakable terms de- | 
scribed as her own, and cannot refer to her limited 


power to will away the property of another. Every fen 
word of this introductory clause and of the whole will | 
is satisfied under this interpretation and by passing ae 
Mrs. Clemson’s own property. The case of Cooke vs. 
Cauliffe 79 English Common Law Rep. 244, is in many 7 
respects very much like this one. There the testator 

‘used the words: “All my real estate over which | m™ 
have any disposing power.” Lord Campbell said: | 
“There is here no direct reference to the power and —_ 
I think no sufficient reference to the subject matter. jh 


The testator had at the time he used these words, es- 
tates of his own, estates coming from his own ances- 


7 
tors and on which he resided; part under settlement, 
and part at his absolute disposal; and every word in 
his will is satisfied by supposing that he referred to 
those patrimonial estates over which he had complete 
disposing power, and not to the Pulestine estate over 
which he had a limited power of appointment.”” Here 
the words “any power of disposal’ were held not to be 
a reference to a power of appointment, and these words 
are much stronger than the ones used in the will we 
are considering, to wit: “testamentary power.” 


But even if Mrs. Clemson had _ in this introducto- 
ry clause expressly declared her intention to execute 
the power, | submit that her will would fail to do it, be- 
cause when she comes to her will proper, she disposes 
of her own estate only. In the clause where she states 
that she is of sound mind &c., she expressly says I “do 
make this my last will and testament, in manner follow- 
ing;” not what has gone before, but here, the follow- 
ing, is my will. She then disposes of the estate which 
she then owns or may afterwards acquire in terms 
which throughout apply to her own property and no 
other. In Blake vs. Hawkins 98 U. S. 315, Mr. Justice 
Strong in delivering the opinion of the Court says: “It 
must be admitted that the avowal by the testatrix in 
the introductory clause of her will of her purpose 
thereby to execute the power was not itself an execu- 
tion. It is important only as it may shed light upon 
the subsequent dispositions. A previously expressed 
intention may serve to explain language afterwards 
used, and show what its meaning is; but it is one thing 
to intend a future act, and quite another to carry out 
that intention. While it is true that whether a power 
has been executed or not is a question involving a con- 
sideration of the intent of the donee of the power, it-is 
equally true the intention must be found in the acts or 
dispositions of the donee, and not alone in any previ- 
ously expressed purpose. After referring to the three 
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‘Matthews says: 
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things which have been held indicative of an intenticn 
to execute a power and mentioning the first, where 
there was reference in the instrument to the power, he 
says: “The first of these indications, however, must be 
understood as a reference to the power IN THE DISPOsI- 
TIONS ACTUALLY MADE. In Lawson vs. Lawson, 3 Bro, 
Ch., 272, a will expressed to have been made in pursu- 
ance of a power which the testator had, was held by 
the Lord Chancellor not to have been an execution 
thereof, because the subsequent dispositious were ap- 
parently applicable only to his own estate. It may be 
remarked that Sir Edward Sugden expresses doubts of 
the correctness of this decision, for the reasons given 
by Lord Thurlow ; but he still lays down the rule, that 
“Although a will be expressed to be made in pursuance 
of the power, yet if the testator appears to dispose of 
his own property only, the power will not be executed 
by the will,” (See | Sug. on Powers. Chap. 6, Sec. VII, 
Par. 17.) The learned Justice further says: ‘‘After all, 
an appointment under a power is an intent to appoint 
carried out, and if made by will, the intent and its exe- 
cution are to be sought for through the whole instru- 
ment.” The courtin this case held the power executed 
upon the ground of the specific “gifts and directions” 
contained in the disposing part of the will. The testa- 
trix gave all her own property away in specific legacies 
and then proceeded to give other legacies. These leg- 
acies could not have been paid, nor that part of the will 
which gave them satisfied, unless the property embrac- 
ed in the power was made to respond to them. In 
Warren vs. Conn. Life Ins. Co., 109 U. S. 962, Justice 
“The rule as adopted by this Court 
was tersely stated by Mr. Justice Strong in Blake vs. 
Hawkins in this form: “If the will contains no expressed 
intent to exert the power, yet if it may reasonably be 
gathered from the gifts and directions made that their 
purpose and object were to execute it, the will must 
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be regarded as an execution. After all, an appoint- 
ment under a power ts an intent to appoint carried out, 
and if made by will the intent and its execution are to 
be sought for through the whole instrument.” Apply 
this terse rule to the will of Mrs. Clemson. There is 
certainly no expressed intention to execute the power. 
Nor can it be gathered from any gifts and directions 
made in it, there are no gifts or directions in it, 
except that she in general terms, gives all she has 
or may afterwards acquire, be it much or little, to her 
husband. We therefore conclude that neither an inten- 
tion to execute her power of appointment appears in 
her will, nor does the disposing part thereof carry out 
any such intention. 


3. We shall next inquire: Does the will of Mrs. 
Clemson refer to the property over which her power of 
appointment extended? It ts perfectly clear that the 
disposing part of the will does not refer to or attempt 
to carry anything but her own property. Is there ref- 
erence in the iffoductory clause to the subject of her 
power? She asserts in this clause, “I am entitled to a 
share in my sister's estate. I am entitled to a share 
in my brother's estate. I am_ entitled to legacies 
under the will of my mother. She _ refers to the prop- 
erty which is hers as heir at law of her sister and 
brother in the same sentence, and by the use of the 
same words as she refers to what she takes under her 
mother’s will. If, in the two first instances, she is re- 
fering to her own property, By Necessity, she is_refer- 
ring to the same in the third instance. Her words and 
the connection in which she used them will not bear 
any other construction. In all three of the cases she is 
setting out her own title, and in neither does she men- 
tion property of another over which she had an author- 
ity. If, then she took the title to any property under 
the will of her mother, every word of this introductory 
clause is satisfied without including the property of 
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Mrs. Lee, which Mrs. Clemson's own words has ex- 
excluded from it. What did she take under the will? 
t. An oil portrait of her grandmother, no doubt valued 
and prized very highly by her. 2. A life interest in 
the furniture and property upon the Pendleton prem- 
ises. 3. A life estate in a bond and mortgage debt 
amounting to forty-two thousand and two hundred dol- 
lars and the rents, incomes and profits of the 
realty which was purchased with this debt from the 
time of its purchase in 1866 to 1875, till her death. 
What is a life estate but a title, and by her words that 
is what she describes. She was entitled to the interest 
on this bond and mortgage debt from the death of her 
mother in July, 1866, till her death, and as Fort Hill 
was purchased with a part of it, she was entitled to the 
rents, income and profits of that valuable plantation 
for the years 1866 to 1875. We thus see that she was 
entitled to large legacies in her own right under the 
will of her mother. The exact amounts produced by 
the life estate, we have already seen to be on Fort Hill 
for nine years, not less than six thousand dollars 
and the interest on the debt as long as it was in the 
form of the bond and mortgage, which was five years, 
1866 to 1871, on the whole sum, and from that time 
on the judgment over against A. P. Calhoun’s estate. 
At the very time of her death she had a valuable crop 
on the fort Hill plantation, which was her own under 
her mother’s will. She has used words in the dispos- 
ing part of her will which confirm the construction we 
are placing upon the introductory clause. She there 
disposes of what she may afterward acquire. Now the 
life estate in this property was the very thing which 
made her know that she would acquire future property. 
It was bound to produce it. At the time she made her 
will, Fort Hill had been ordered to be sold _ in the fol- 
lowing January, and she no doubt knew it would be 
purchased under that bond and mortgage debt, and 
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that the income from it would be valuable. It was so pur- 
chased and the income was no doubt valuable. ‘That 
such thoughts as these were in her mind when this 
will was signed I think is clear,and that the words used 
therein are the legitimate offspring of such thoughts I 
think equally clear. By dealing with her own estate in 
such clear terms, has she not manifested an intention to 
deal with no other? By mentioning the property to 
which she herself had the title, has she not by that 
very act excluded that over which she had the power 
to call it back out of another and divert into another 
channel. Where a person has the power to dispose of 
two things, and in his will, which is the last act he can 
perform, because it is not an act of disposition till he 
is dead, he mentions one and not the other, does he 
not thereby conclusively show his intention not to dis- 
pose of the other? This is exactly what Mrs. Clemson 
has done. She could dispose of her own property, by 
virtue of her ownership. She could dispose of the vested 
remainder in Mrs. Lee by virtue of a special limited 
power conferred upon her. If one’s own is that for 
which he has the title, she mentions her ownand dis- 
poses of her own. She does not mention the other or 
attempt to dispose of it. How then can it be said that 
she intended to execute her power over this property, 
or that she did execute it? 


His Honor, the Chief Justice, finds a reason for 
holding the power executed from the fact that Mrs. 
Clemson substituted her husband as trustee. He says 
the will is dated September 29th, 1871, and upon the 
13th of December following Mrs. Clemson exercised 
the power of appointing a new trustee, the instrument 
reciting that by the will and codicil of her mother, Mrs. 
Kloride Calhoun, she is entitled to considerable lega- 
cies, the legal title of which is, by the will, vested in 
Edward Noble, Esq., of Abbeville County, in said state, 
as trustee and proceeded to appoint Thomas G. Clem- 
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son “as trustee under the will for the property therein 
bequeathed to me, and also tor the property bequeath- 


ed me in the codicil, in the place of said Noble. | 


Clearly, the “legacies” to which Mrs, Clemson, by the 
instrument of apointment, stated she was entitled, and 
of which she appointed her husband trustee, were the 
same legacies to which, by the will, she declared herself 
entitled, and which she thereby devised and bequeathed 
to him.”’ It seems to us that the conclusion to be drawn 
from this instrument in connection with the will 
against the execution of the power. 1. In both the refer- 
ence is to the legacies” 1 AM ENTITLED TO. We have 
shown what these legacies were and their amount. It 
was a considerable amount of property which she took 
the title to under the will and not embraced under the 
power of appointment. How can the words 1 AM ENTI- 
TLED To refer to property the title to which was in an- 
other. The cases of Bilderback vs. Boyce 14 5S. C. 
528, and Williman vs. Holmes 4 Rich. Eq. 475, settle 
that under the will of Floride Calhoun, Mrs. Clemson 
took a life estate in the property in dispute, with the 
power to appoint the Fer and this complainant's mother 
took a vested interest therein subject to be divested by 
the execution of the power. The fee being vested in 
the remainderman, it could in no just sense be said that 
Mrs. Clemson referred to it by the use of the words 
“legacies | am entitled to.” It is clear that under 
this appointment Thomas G. ‘Cle ‘mson was trustee of 
the same property that Edward Noble was trustee of. 
Noble was trustee for Anna only and not for the re- 
mainderman. He was trustee for the property express- 
ly given her which was a lite estate. As he was not a 
trustee for the remainderman, or of the rer in the prop- 
erty, neither was Mr. Clemson, who took his place. 
Hence when Mrs. Clemson referred to legacies she 
was entitled to she was referring to her own property 
and not to that covered by the power, which was really 
vested in another. 


We have thus examined this introductory clause 
in the light of reason and principle. Let us now look 
at it in the light of authority. In Ellison vs. Ellison 6 
Ves. Jr. 663, the Vice Chancellor said : “It is necessary 
to describe the subject in such a way, that there can be 
no doubt he meant to embrace that property.” Says 
Mr. Sugden in Vol. I, Sec. 7, Par. 32: “Slight circum- 
stances of conformity or reference will not amount to a 
sufficient indication of the intention; where the power 
is given to the husband after the death of his wife, and 
he makes a general disposition, to take effect after his 
wife’s death, that will not of itself be deemed evidence 
of his intention to execute the power (Andrews vs. 
Emmot 2 Bro. Ch. 297) (Bennett vs. Aburrow 8 Ves. 
Jr. 609.) The instrument being executed in the man- 
ner required by the power goes for nothing.” (An- 
drews vs. Emmott.) In Langham vs. Nenry 3 Ves. Jr. 
467, Lord Alvanley stated that in his opinion the “tes- 
tator did not mean to include property over which he 
had a power under the words my Estate.” In the case 
of Doe vs. Byrd II East. 49, where a man was tenant 
for life of an estate, with a power of appointment to 
the children for such estates as he should think fit, and 
he had an estate of his own, by his will he gave to 
each of his daughters £200, and then devised all the 
rest, residue and remainder of his lands and personal 
estate to his son, the Court held that the power was 
not well executed. Mr. Sugden at Vol. I, Chap. 6, 
Sec. VII, Par. 50, says: “A general gift of moneys, se- 
curities for money, and other personal chattels, which 
are in their nature subject to constant change and fluctu- 
ation—as to them the will must refer to them as 
the subjects of the power or they will not pass.” Here 
is our case exactly. The property over which Mrs. 
Clemson’s power extended was a bond and mortgage 
and in order to pass it she must specifically refer to tt. 
She certainly fails to do it. 
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In Webb vs. Honor, 1 Jac. & Walk. 352, a will 
directed certain property to be invested in the public 
funds for one for life, and then as he should appoint 
by will, and in default of appointment, to his children. 
The investment was made in three per cent. consuls, 
and the donee gave by his will the whole of his per- 
sonal estate, consisting of money invested in any of 
the public funds, furniture, money, watches, trade and 
all the property he might die in the possession of or 
entitled to, to his wife. The gift was held not to be 
sufficiently specific to pass the money invested in the 
public funds, which was subject to the power. 


In Michael vs. Michael, 18 Maryland, where a 
donee had a power to dispose of the sum of $4,250, 
and made a will giving some legacies of $100 each, 
and then gave “all the rest and residue of her estate, 
real, personal and mixed,” to her daughter, the Court 
held as the will did not refer to the power nor to the 
sum of money which was the subject of it, there was 
no execution of the power. These authorities show 
that the reference to the property which is subject to a 
power must be clear and undoubted, and where it is in 
the form of a bond and mortgage, speciric. We, there- 
fore, reach the same conclusion by the aid of authority 
that we did with the aid of reason; that even in the 
introductory clause of her will, Mrs. Clemson does not 
refer to the property over which her power of appoint- 
ment rode. 


But even if she had in the introductory clause clearly 
referred to the property embraced under her power, it 
would not pass under her will, for in the disposing 
part thereof, she does not attempt to convey anything 
but her own property. She thus entirely leaves out 
the second requisite to the execution of a power laid 
down in Mr. Justice Strong’s TERSE RULE, “the intent 
carried out.” Her willis a general dispositon of her 


own property, which never executes a power as to spe- 
cific property. What she then had or might after- 
wards acquire is all that could possibly pass under it. 
In the case of Webb vs. Honor the testator used 
words very much like those in Mrs. Clemson’s will. 
He gave “All and singular the whole of every such 
property as I may be in possession of, or IN ANYWISE EN- 
TITLED TO, at the time of my decease.”” The Master of 
the Rolls said: “There is nothing in this instrument to 
show that the testator meant to dispose of anything but 
his own property, every part of it 1s satisfied by giving 
all he was possessed of.”’ “He speaks of his personal 
estate, and every word he has used tied it up to the 
property that then belonged to himself, or that he 
might before his death become entitled to. It would 
therefore be impossible by any evidence to show an in- 
tention in this will to pass property not belonging to 
himself, but over which he had a power.” In Jones 
vs. Curry, I Swaust. 66, the testatrix had an estate for 
life in certain real and personal estate, with power of 
appointment by will. By her will she gave ‘all my 
estate and effects of whatever denomination.” It was 
held that the power was not executed. Sir Thomas 
Plumer said: “This will contained no words which 
would be without operation, unless referred to the 
power. On the contrary the testatrix uses terms of 
generality, “all my estate and effects of whatever de- 
nomination.” Thatclause would embrace all her real and 
personal property; but would it go beyond that? Couldit 
extend to what was not the property of the testatrix? 
The words are not of a specific description of any es- 
tate or of any species of interest, but adapted to com- 
prehend everything which and to exclude everything 
which was not a part of her property. In order to 
apply them to property not her own, we must reject 
the pronoun My. ‘The distinction being now established 
between property and power, these words containing 
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no direct reference to any particular tund, nothing in 
description to enable the Court to collect her intention 
to exercise her power, are not sufficient to designate 
with due certainty property not her own, but of which 
she was empowered to dispose. Though she had no 
real estate, she might have personal property of various 
descriptions, and the terms would be satisfied by pass- 
ino that.’ 


In Lovell vs. Knight 3 Sim. 275, a married 
woman had a power to appoint certain lease-hold 
estates. By her will she gave “the whole of her prop- 
erty both real and personal and whatsoever she might 
possess at the time of her decease.’ [The Vice Chan- 
cellor said: “Was this testamentary instrument to be 
taken as anything else than a general will by the testa- 
trix,meaning to dispose of all her property in veneral 
terms? Here there was no specific enumeration of the 
articles of property intended to -be disposed of. He 
did not think that if this person had intended to dis- 
pose of all her property, more comprehensive and 
veneral terms could have been selected than are here 
used; and itis perfectly settled, that wherever a will 
expresses an intention to pass the general property 
which may belong to the party making the will, such a 
will shall not be deemed an execution of a power with 
regard to any specific property.” In Blagge vs. Miles, 
the words “all the rest and residue of my estate, of 
every nature and kind,” was said to be incapable of 
passing’ property over which testator had only a power. 
“These words mean that the testator does not intend 
to die intestate as to his estate, and they generally 
mean nothing more.” Lupton vs. Lupton, 2 Johns. 
Ch. 623. In Bilderback vs. Boyce, 14 S. C. 528, a 
hotel was given to trustees to permit Samuel |. Boyce to 
take the income during his natural life, with a power of 
appointment by will. He made his will and gave “all 
the rest and residue of my estate wherever and what- 
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ever.” The Court said: “The power could only be 
executed by will, which took effect at the death of 
Samuel J. when his interest even in the income ended ; 
so that at the time the will took effect the testator had 
no property interest whatever in the hotel.” “The Court 
further says: ‘*‘The words in the residuary clause are 
very comprehensive, ‘whatever and wherever,’ but 
they do not reach to the hotel, for the reason that they 
refer, in terms to the testator’s estate.” Mrs. Clemson 
doubly shows that she is disposing of her own estate. 
The gift to her husband is of whatever she then has or 
may afterwards acquire, and in the very next sentence she 
says if she survives her husband or he dies intestate “1 will 
devise and bequeath my entire property and estate, as 
as well-as that which I may hereafter acquire, of what- 
ever the same may consist, tomy grand-daughter, Isabella 
Lee.” It is clear that she intended to give her grand- 
daughter, in case she outlived her husband, the same 
property she had just given him. In both instances 
she is clearly dealing with her own property, In the 
one case she describes it as that which | AM ENTITLED 
To, and in the other as my Estate. How can there be 
any question about either what she intended or what 
she did? 


When His Honor, the Chief Justice, in his decree 
comes to the words of gift in the will, “I will, devise 
and bequeath the entire property and estate to which I 
am now in any wise entitled, and which I may hereat- 
ter acquire, of whatever the same may consist,” he 
says that it would be too narrow and technical to so 
construe them as to exclude the exercise of the power. 


It seems to me that the plain and ordinary meaning of 


these words is that she meant to dispose of what she then 
had or might afterwards acquire, be it much or little. 
His Honor must have felt the weight of this, for he 
qualifies the words too narrow and te -chnical by the use 
of the words UNDER THE CIRCUMSTANCES. He admits that 
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the words of the will will bear the construction we 


place upon them but insists that they mean more... 


He says: “It is true that the mention of the 
distributive share allows it to be said that the instru- 
ment might have some effect by means of that interest, 
but this would not be all the effect the words import, 
and if the intention to pass all can be discovered, it 
would seem that such intention ought to prevail.” 


If we understand the authorities, they hold that if 
the words of the instrument are fairly susceptible of 
any other interprezation, they will not be so construed 
as to execute the power. Blagge vs. Miles, 1 Story, Bil- 
derback vs. Boyce, 14 5. C. The construction we put 
upon the words it seems to us is fair and reasonable, 
and if so the power should not be held executed. But 
we have for this will to operate upon three distributive 
shares and also the interest on the bond and mortgage 
debt, a picture and the rents, income and profits of a 
fine plantation for thirteen years. What more could 
be asked for to satisfy the words of this will. But it 
seems to me that the having of any property would satis- 
fy these words, or even had it turned out that she had 
nothing on the principle that she expected to have it 
from the words used. But the authorities heretofore 
cited show thatif the will can have any effect other than 
as an execution of the power it will not be held an exe- 
cution of the power. 


But we insist that even had Mrs. Clemson specific- 
ally mentioned the bond and mortgage in her introduc- 
tory clause, her will would not execute her power. 
She had an absolute interest in the bond and mortgage 
as heir-at-law of her sister Cornelia, as well as a power 
over a part of it. When she comes to the conveying 
part of her will she does an act as owner, and that act 
would be referred to her interest and not to her power. 
Says Sir Edward Sugden in Vol. [. Chap. 8. Sec. 1: “It 
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is well settled that where a man has both a power and 
an interest, and does an act generally as owner of the 
land, without reference to his power, the land shall 
pass by virtue of his ownership. He has an estate 
grantable in himself, and also a power to limit a use; 91 
and when he grants the land himself, without reference 
to his authority, it implies his intent to grant an estate 
as owner of the land, and not to limit a use in pursu- 
ance of his power.” In Manndrell vs. Manndrell 7 Ves 

: Jr. 567, Lord Eldon Says: “It 1s in generat clear, - here 
a party has both an authority and an interest and does 
$ an act purporting to mean to pass the interest, he shall 


be held to intend that, and not to exercise his authori- 

ae ty.” In 4 Kent 334, we have these words: “The gen- 

| eral rule of construction, both as to deeds and wills, is, 

{ that if there be an interest and a_ power existing to- 
gether in the same person, over the same subject, and 92 


an act be done without a particular reference to the 
power, it will be applied to the interest and not to the 
power.” Under these authorities had Mrs. Clemson 
expressly given the bond and mortgage, without par- 
ticularly refe rring to her power, only her interest would 
have passed. 


In this branch of the argument it has been our 
purpose to show: 1. That even in the introductory 
clause of her will Mrs. Clemson has not referred to the 
property over which her power of appointment extended, 
but if the words therein used specifically reter to any 
property, it is that to which she took the title, which 
satisfies every word of the clause. 2. That had she 
expressed an intent to pass this property, the words of 
the giving part of her will clearly excludes the second 
requisite of Mr. Justice Strong, A CARRIED OUT INTENT. 
3. That the words she has used in her will tie her hard 
and fast to a general devise, which never executes a 
power. 4. Thatas she had both an interest in and 
power over this bond and mortgage, had she specific- 
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ally mentioned it in the giving part of her will, without 
referring to her power, her interest only would have 


passe cl. 


4. We are ‘thus brought to the last test of inten- 
tion laid down in the beginning of this argument, to 
wit: Is there anything outside of the three toregoing 
tests which can be relied upon as even tending to show 
an intention on the part ot Mrs. Clemson to execute 
her power, or that she EFFECTED any such intention? 
We have already considered the will in ail its parts 
and are unable to see anything whatever which could 
be classed under this test. This being said, it 
would seem that further inquiry should end, for we 
insist that both the intent to execute a power and its 


actual execution must be gathered trom the words ot 


the will itself, and that the parol testimony offered by 
the defendant tor the purpose of showing Mrs. Clem- 
son's intent or purpose in| making her will is incompe- 
tent. The words of the will are plain and intelligle. 
There is no ambiguity to be explained. The willis a 
straightforward «disposition of her own property, and 
any parol seeking to put words in it, which would 
carry property not her own, is going outside of the 
instrument and contradicting it. The rule is forcibly 
stated in Wilkins vs. Allen 59 U.S. 18 How, 385 in 
these words: “That the Court may put itself in the 
place of the testator, by looking into the state of his 
property and the circumstances by ‘which he was sur- 
rounded when he made the will is true as a general 
proposition. Such evidence, however, is only admissi- 
ble to explain ambiguities arising out of extrinsic cir- 
cumstances as to persons provided tor, objects of dis- 
position and the like. For instance, if the testator 
gave to his grandson J. 5. a plantation and he had two 
vrandsons of that name; or he devised his son |. his 
plantation on acertain river, and he had two planta- 
tions there in each case proot might be heard to show 
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the person or thing intended. But evidence cannot be 
heard to show a different intention in the testator from 
that which the will discloses. Such is the established 
doctrine of this Court as was held in the case of 
Weatherhead vs. Baskerville, 11 How. 357.” 


Mrs. Clemson has not used terms in her will which 
are applicable to two persons or two things. Her words 
are applicable to her own estate and not to that which 
was the property of another. There is in it no ambi- 
guity. Describing a thing as her own can in no sense 
be made to include that which was not her own. No 
evidence which could impute to the testator a different 
intention from that which the words of this will disclose 
can be heard. In Weatherhead vs. Baskerville 11 How. 
329, the court says: The only safe rule is that where a 
willis doubtful or uncertain, it must receive its construc- 
uion from the words of the will itself, and no parol 
proof or declaration ought to be adduced out of the 
will to ascertain it. * * * It would indeed be of but little 
avail to require that a will AB ORIGINEE should be in 
vriting, or to fence a testator round with a guard of 
attesting witnesses, if when the written instrument 
failed to make a full and explicit disclosure of his 
scheme of disposition, its deficiences might be supplied 
and its inacuracies corrected, from extrinsic sources.” 
See to same effect McKie vs. Story 93 U.S. 589. In 
King vs. Ackerman 2 Black. 408 the Court after an- 
nouncing the rule as to ambiguities says, ‘‘but no case 
can be found where such testimony has_ been intro- 
duced to enlarge or diminish the estate devised.” See 
the rule in Illinois laid down in Kurtz vs. Kibner 50 IIl. 
514. In Blake vs. Hawkins 98 U. S. the rule is laid 
down that the intent to execute must appear from the 
gifts and directions in the will, In Rosboroh vs. 
Hemphill 5 Rich. Eq. 107, Chancellor Johnson forcibly 


said: “The law requires wills to be in writing, and we ! 
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cannot fail to see that the production of parol evidence, 
to add to or detract from wills thus executed, prostrates 
the policy of the country and repeals its enactments. 
Liow easy to destroy the true wi!l of a Party in his 
vrave, and no longer able to speak for himself. 


Tocut up fraud and perjury by the roots, the Leg- 
islature has said, no witness shall speak on such a 
point. ‘The testator alone shall speak and speak in his 
will” In Cunningham vs. Cunningham 20 8. C. 318, 
the rule is stated to be ‘where there is no latent ambi- 
euity in a will, extrinsic evidence cannot be received to 
show intentions not expressed in the will™ 


See further on the question of parol. 


1. Parol evidence cannot be adduced to contradict, 
add to or explain the contents of a will. 


1 Johns Ch. 231; Jarman on Wills Ch. 14, pp. 
359, 358; 11 How. 357; Farror vs. Ayers, 5 Pick. 
409; Barrett vs. Wright, 13 Pick. 48; Mann vs. Mann 
14 Johns g. 14; Wigram on will, ist and 2d rules; [bid. 
24, 27, 80-83, 88, 92, 96, 130. 


2. Parol evidence ts only admissible to explain a 
latent ambiguity. 

Greenl. Ev. Sec. 289; Hiscocks vs. Hiscocks 5 
Mees. and W., 363, 367; Atkinsons, Lessee vs. Cum- 
mings, 9 How, 486; Miller vs. Travers, 8 Bing., 244; 
21 Eng. Com. Law, 290; Aspdens Estate 2 Wall. |r. 448. 


Cunningham vs. Cunningham 20 S. C., 318. 


_ 


3. -\ testator’s parol declarations are not admissi- 
ble to control the construction of his will. 


22 Wenk. 151; 1 Brown. Ch. 447: 10 Wheats. 
229. Roberts on Wills, 24, 34. 


That the testimony of the defendant in this 
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case as to any transactions or communications between 
himself and his testator is incompetent. Such testi- 
mony is expressly prohibitted by Sec. 400 of the 
Code of this State and our Court has frequently con- 
strued this section and excluded the testimony. This 
Court will follow these decisions. Robinson vs. Rob- 
inson 20 S. C. 567. 


It seems to us that the foregoing authorities clearly 
exclude all the parol proof offered by the deferiant and 
that the judgment of the Court must rest upon the 
will itself. Nearly the whole of the defendant's own 
testimony is as to transactions and communications 
between himself and Mr. Clemson, and therefore in- 
competent. But suppose the parol testimony 
was competent, what does it weigh? Mrs. Cornish 
and the defendant himself testify to the fact that Mr. 
Clemson and his wife had made mutual wills to each 
other, donating their property to each other, and the 
survivor was to carry out this purpose and donate the 
whole to the State for an Agricultural College. This 
is contradictory to Mrs. Clemson’s will itself, and there- 
fore incompetent and entitled to no weight as declara- 
tive of her intention which she has herself put in writ- 
ing. In her will in case she survives her husband she 
expressly gives all her property to this very complain- 
ant. Had she wanted the State to have the property, 
it would have been so easy to say so. She expressly 
gave it another way and in the channel of her blood. 
It is easy to see that the purport of any testimony 
would be to destroy the written will and make a PaRoL 
will. The testimony of Mr. Lee is that Mrs. Clemson 
frequently told him after she had made a will that all 
of her property and Mr. Clemson's too would go to 
this complainant their only descendant, and told him at 
the same time she had made a will. So Mr. E. B. Cal- 
houn and his wife who were living with Mrs. Clemson 
in 1873 when the land was divided, both say that Mrs, 
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Clemson said it was all a matter of form, this complain- 
ant would eventually get the whole place anyway. The 
whole of this testimony refutes the idea that she ever 
intended to give this property to the State. But the 
witness McLees when he comes upon the stage explains 
what connection the State had with Fort Hill during 
the life of Mrs. Clemson. In his direct examination 
he tells all about the Trescott circular and Mrs. Clem- 
son’s committee, but in the cross-examination admits 
that Fort Hill was offered to the committee for the sum 
of twenty thousand dollars which the committee could 
not pay. Mr. Lee and Mr. and Mrs.. E. B. Calhoun 
also tell us that the property was offered to the State 
for $20,000 and Mrs. Calhoun further says Mrs. Clem- 
son said she had simply given her consent to the sale, 

but she knew the price was so high they would not 
give it. It was offered to the State for $20.000. The 
place is now appraised at $15,000. If there is anything 
in this that looks like a donation on Mrs. Clemson's 


part, I fail to see it. It was an effort to sell the prop- 
erty for a good price. She had the power under the 
will of her mother to consent to a sale of the prop- 
erty and effect the same, but the substituted property 
was to stand in the place of the original prop-erty. 
(See clause 20 of the will.) 
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ISABELLA LEE, py Her Next Frirenp, GIDEON 
LEE, Comprainant, Appellant, 


VS. 


RICHARD W. SIMPSON, Derenpant, Appellee. 
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NOTICE OF MOTION. 


——— . 


The counsel for Appellee will please take notice that 
on Monday, March 17, A. D. 1890, Appellant will move 
the Supreme Court of the United States, on the record 
and proceedings herein, for an order allowing Appel- 
lant within twenty days from date of said order to sub- 
mit printed Brief in reply to printed Briefs allowed to 
be submitted by Appellee, by order of date January 
27, 1890. 

(Signed) LeROY F. YOUMANS, 

Counsel for Appellant. 

Marca 7, #89./ £72 


This notice has been duly served. At the time of 
the allowance of the appeal herein from the Circuit de- 
crees, His Honor Hugh L. Bond, Cireuit Judge, after 
consultation with the Chief Justice, who sat with him 
' and presided at the hearing on Circuit, ordered as a 
; proviso of the continuance (during the pendency of the 
appeal) of the injunction (transcript of record, p. 39, 


2 UNITED STATES SUPREME COURT. 
Lee vs. Simpson. 


fols. 76-78) restraining the Defendant from executing 
and delivering any deed of conveyance of the Fort Hill 
plantation to the State of South Carolina, or to any 
person in behalf of said State, that the Appellant 
should submit the cause under the Twentieth Rule of 
the Supreme Court, within the first ninety days of the 
present term. The nature of the cause made compli- 
ance with this proviso absolutely obligatory on the Ap- 
| pellant; for if not complied with, the injunction fell, 
and a conveyance vesting the property in the State, as 
6a State is not suable, (Art AZ, Amendments to Consti- 
tution of United States, and decisions thereunder, ) save 
by its own consent, would have deprived the Appellant, 
however successful in her appeal, of all its fruits: these 
would have been at most the “shell” without the 
‘‘ oyster.” 

His Honor Hugh L. Bond, the Cireuit Judge, and 
Appellee’s counsel were accordingly notified that the 
Appellant would comply with the proviso, which was 
done by submitting the cause on printed arguments 
within the first ninety days of the present term, so that 
Appellees have had whatever advantage could be de- 
rived from having the printed arguments of Appellant 
from January 11, 1890, the day on which they were 
filed, with all the time since in which to prepare argu- 
ments contra. No such obligation resting on Appellee, 
his counsel did not file their arguments. On January 
2 6 F, 1890, in consequence of certain legislation by the 

General Assembly of South Carolina, the Attorney 
8 General of that State, stating that he is in the cause as 
representing the State of South Carolina, which he 
averred to be practically the only party interested on 
the part of Appellee, moved this Court, in the name 
and on behalf of the State of South Carolina, to ad- 
vance the cause upon the docket, and for oral argument 
therein, in consequence of the great alleged interest of 
that State in an early hearing. The Appellant not 
only consented, but in every way co-operated in the 
effort to have this order granted. 
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UNITED STATES SUPREME COURT. 


OS etober ‘Term, 1889. 

This Court on January 27, 1890, made its order 9 
allowing the cause to be submitted on printed briefs 
on or before the third Monday in March present, at 
which time Appellant’s counsel will for the first time 
be allowed to see the arguments of Appellee and of the 
State of South Carolina. Appellant’s counsel, to use 
the happy phrase of one of Appellee’s counsel, ‘ will 
be shooting in the dark,” while the counsel on the 
other side will have had our arguments from January 
11. As the reason why Appellant was compelled to 
have her counsel's arguments filed within the first 
ninety days of the term as a condition of the continu- 
ance of the injunction was in order to prevent the 
injunction continuing until the cause was regularly 
reached in call of the docket, a period of three years, 
as estimated by the Chief Justice—as the Appellant has 
made no objections, technical or otherwise, to the ad- 
vancement of the cause, but has co-operated in the 
effort of Appellee to have an early hearing, and as her 
counsel are concluded from the privilege of oral reply 
to arguments for Appellee, she most respectfully but 
earnestly prays this Court: that she may have the 
privilege of a printed argument in reply to the 
arguments of Appellee, within a reasonable time, and 
suggests twenty days from the date of the order grant- 


ing such privilege as a reasonable time 
LEROY F. YOUMANS, 
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Leteny AY — Counsel for Appellant. 
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‘a mortgage on Fort Hill (Add. Transcript, pp. 2 and 3). 


\ THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


No. 1418. 


TsapenLA Ler, by her next friend, 
GIDEON LEE, 
Appellant, 


HCHARD W. Simpson, 
| Appellee. 


Argument of Calhoun, King and Spald- 
ing, for Appellant. 


STATEMENT OF FACTS. 


On May 13th, A. D. 1854, Mrs. Floride Calhoun 
owned the plantation known as Fort Hill, in Pickens 
District, now Oconee County, South Carolina. On 
that day she and her daughter, Cornelia Calhoun, con- 
veved Fort Hill, together with certain negroes and per- 
sonalty, to Andrew P. Calhoun for the sum of $49,000. 
Andrew P. Calhoun exeeuted his bond, conditioned to 
pay $40,200 to Floride, and 88,800 to Cornelia as pur- 
chase money, and to secure the same executed to them 


On June 27th, A. D. 1863, Mrs. Floride Calhoun 
made a last will and testament (Transcript, pp. 24, 25), 
the provisions of which, except as hereinafter set forth, 
in connection with a codicil subsequently added, are 
not material. 

By a codicil dated 22d January, A. D. 1866, Mrs. 
Floride Calhoun revoked certain devises made to her 
daughter, Anna M. Clemson, in said will, substituting 
for them the following bequests, and further provided 
in said codicil: 

3 rm a D * 

“2. Three-fourths of my interest in said bond 
“and mortgage debt, amounting to about forty 
“thousand two hundred dollars, I hereby give and 
“ bequeath to my daughter Anna M. Clemson, to be 
“ enjoyed by her under clause twenty of the will, and 
“ according to the provisions of that clause to vest in 
“ the same trustee, and to be subject to all the powers, 
“ trusts, conditions and limitations of that clause pre- 
“ cisely as the bequests therein made were subject to 
“them, with this exception and alteration, that my 
“ daughter Anna is hereby authorized and empowered 
“ by her last will and testament, duly executed by her, 
“ to dispose of this bequest of three-fourths of said bond 
‘and mortgage debt as she pleases. If she does not 
“ thus dispose of it at her death, I give and bequeath 
‘it, the said three-fourths, to her daughter Floride, and 
* should the said Floride die without leaving issue, | 
“ sive and bequeath it at her death to her brother Cal- 
‘‘houn Clemson; but, nevertheless, Floride shall like- 
‘wise have power to dispose of it at her death as she 
‘ pleases, by a last will and testament duly executed by 
** her. 


“To Anna I also give and bequeath the oil portrait 
of my mother, which by clause 5th of my will I gave 
to my daugkter-in-law Kate. 

“ 3. The remaining one-fourth part of my interest in 
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“ said bond and mortgage debt against the estate of my 
“ deceased son Andrew, I give and bequeath to Floride 
‘ E. Clemson, my granddaughter, but if she dies without 
“ Jeaving issue, | give and bequeath it to her brother, 
‘* John Calhoun Clemson. She, nevertheless, is hereby 
* authorized and empowered to dispose of said fourth 
“ part as she pleases by her last will and testament duly 
* executed. 
“t 
“5, Should Lat any time collect the aforesaid bond and 
‘mortgage debt, or any part of it, or should Fort Hill 
“ be purchased with it, or the money be invested in any 
‘“ other property, or be retained in hand, the property 
‘thus purchased, the property thus obtained by invest- 
‘ ment, and the money thus retained, shall be considered 
‘and held to be in place of, and the same as, the afore- 
“ said bond and mortgage, and shall pass under tlis 
‘ codicil as if the same were still in the form of said 
“bond and mortgage; that is to say, shall pass to 
“my daughter Anna and granddaughter Floride, as 
“ aforesaid bond and mortgage debt is directed to be 
* divided between them” (Transcript, pp. 27, 28). 
The powers, trusts, conditions and limitations of said 
original will are as follows : 
* 20. One part, being the fourth of the above residue, 
“ T give and bequeath to my daughter Anna during her 
“life, and for her sole and separate use, and at her 
“ death I will and bequeath it to her daughter Floride, 
“and at Floride’s death, if she die without issue, I will 
“and bequeath it to the children of my deceased sons, 
* John and William, then living, equally among them, 
‘or to their issue, if they be dead, issue to represent 
‘the parents. The better to effect my intentions in 
regard to the property in this and in the second 
clause, given to Anna, I appoint Edward Noble, of 
Abbeville, trustee for it, and vest in him the legal 
“title. Should Anna at any time wish to sell the 
* house and lands in Pendleton, or all, or any portion of 
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“the property given to her for lite, the trustee, pro- 


“vided it meets with his approval, is authorized to: 


‘ «(lispose of it according to the wishes of my daughter, 
‘upon having her written request for so doing; the 
“ proceeds of such sale the trustee shall hold subject to 
“ the trusts and limitations declared in reference to the 
‘ original property. The trustee is authorized and re- 
“ quired to invest the proceeds, and also the fourth 
part of the residue herein given to her, in such prop- 
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‘erty or in such way as she may in writing direct, pro- 
vided it meets with his approval. The trustee is 
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“ authorized and required, from time to time, to change 
* such investments as often as he may be directed so to 
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do by my said daughter in writing, provided it meets 
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with his approval, holding always the substituted 
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property or reinvestments subject to the trusts and 
‘limitations aforesaid. If from death or any cause 
“ there is no trustee, or if Anna at any time shall desire 
" 30 change her trustee, she shall have the power so to 
“do, and to appoint another by any instrument in 
o writing, under seal, executed by her in the presence 
‘of two subscribing witnesses. And as often as she 
‘gnav desire to change her trustee she shall have the 
© power so to «lo by observing the form and solemnity 
* above desertbed”’ (‘Transeript, Pp. 24, 25). 

On Mareh 12th, 1866, Mrs. Floride Calhoun and 
Thos. G. Clemson, as administrator of Cornelia M. Cal- 
houn, then deceased, filed a bill in equity in the proper 
State court to foreclose said mortyave On l’ort Hill. 
A final decree for foreclosure and sale was rendered on 
the L4th day of July, IS71, by said Court (Add. Trans- 
eript, p. 3). Pending this suit, on July 25th, 1866, 
Mrs. Floride Calhoun died. Said will and codicil were 
duly admitted to probate on 7th August, 1866, Edward 
Noble, Esq., qualifying as executor. In August, L869, 
Floride E. Clemson was married to Gideon Lee, of the 
State of New York, and died 27th August, 1871, intes- 
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tate, leaving an only child, Isabella Lee, the present 
complainant, surviving her (Add. Transeript, p. 2). 

On 29th September, 1871, Mrs. Anna C. Clemson 
made her last will and testament as follows : 

“Tn the name of God: Amen! Whereas, | am en- 
* titled to legacies under the last will of my mother, 
“ Floride Calhoun, and to a distributive share in the 
‘“ several estates of my deceased sister, Cornelia Cal- 
“houn, and my brother, Patrick Calhoun, and, not- 
withstanding my coverture, have full testamentary 
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‘ power to clispose of the same : 

* Now [, Anna Calhoun Clemson, the wife of Thomas 
“ G. Clemson, of the Town of Pendleton, in the County 
of Anderson, and State aforesaid, being of sound and 
“ disposing mind, memory and understanding, do make 
“this my last will and testament in manner following : 

“ T will, devise and bequeath the entire property 
“and estate to which I am now in anywise 
“entitled, and which I may hereafter aequire, of 
‘ whatever the same may consist, to my beloved lhus- 
“band, Thomas G. Clemson, absolutely and in fee 
“simple. But should my husband Thomas G. Clem- 
“son depart this life leaving me his survivor, or should 
* he survive me and then die intestate, in either event 
“ T will, devise and bequeath my entire property and 
“ estate, as well as that which L may hereafter acquire, 
“of whatever the same may consist, to my grand- 
* daughter Isabella Lee, the child of Gideon Lee, of 
“ the State of New York, absolutely and in fee simple. 


- 
* 


I hereby nominate and constitute Thomas G. Clem- 
‘ son executor of this my will (Add. Transeript, p. 18). 

On 15th December, 1871, Edward Noble, having re- 
signed as trustee under Mrs. Floride Calhoun’s will, 
Mrs. Clemson appointed her husband Thomas G. Clem- 
son trustee by instrument in writing, duly executed, 
which is as follows : 

* Whereas, by the will of the late Floride Calhoun, 
“of Pendleton, dated June 27th, 1863, and by the 


* 
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codicil thereto attached, dated 22d January, 1866, 
the undersigned Anna M. Clemson, her daughter, is 


‘entitled to considerable legacies, the legal title of 


. 
vo 


which is, by the will, vested in Edward Noble, Esq., 


‘ of Abbeville County, in said State, as trustee : , 
“ By the 20th clause of the will, confirmed by the 2d 


clause of the codicil, the testatrix provides for a 
change of trustee in the following manner, viz.: ‘ If 


from death, or any cause, there is no trustee, or if 


* Anna, at any time, shall desire to change her trustee, 


she shall have power so to do, and to appoint another 
by any instrument in writing, under seal, executed by 


‘ her in the presence of two subscribing witnesses, and 


‘as often as she may desire to change her trustee she 


~~ 
- 


‘shall have the power so to do by observing the form 


and solemnity above described.” 
‘* And whereas, the said will and codicil are in the 


‘ office of the probate Judge for said County of Ander- 


© 


° 
- 


© 
A 


‘son, having been duly probated on the 7th of August, 


1866, and letters testamentary granted to the said 
Edward Noble, is executor, on same date: 


“Now. be it known that. in accordance with the 


‘ power in me vested by the above recited passage of 


~~ 


‘my mother’s will, I, Anna M. Clemson, of the said 


‘“ County of Anderson, do hereby nominate and ap- 


~~ 
o 


+. 


point my husband, Thomas G. Clemson, of Pendle- 


‘ton, Anderson County, as trustee, under the will, for 


property therein bequeathed to me, and also for the 


‘property bequeathed me in the codicil, in the place 


and stead of the said Edward Noble. who desires to 
be relieved from the trust” (Add. Transcript, p. 10). 
The Fort Hill place was sold under said decree of 


l4th July, 1871, by J. W. Stribling, Special Referee, 
bought in by Thos. G. Clemson as trustee for Mrs. 
Anna Clemson on Ist January, 1872, and on 10th June, 
1875, said Stribling executed to said Clemson, by order 
of said equity court, a deed to said premises, said deed 


being made “to the said Thomas G. Clemson as trustee 
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“for his wife, Anna M. Clemson; under the will of 
‘Floride Calhoun, deceased.” “To have and to 
‘hold all and singular the said real estate with the 
‘ hereditaments, privileges and appurtenances, unto 
“the said Thomas G., Clemson as trustee as afore- 


o 


a 
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“ said, bis heirs and assigus forever.’ The consider- 
ation for said deed was said mortgage debt bequeathed 
by said will and codicil of Mrs. Floride Calhoun (Add. 
Transcript, pp. 7, 8). 

On November 5th, 1875, an informal partition was 
made of said Fort Hill place between said Mrs. Clemson - 
and her trustee on the one side; and complainant 
and said Gideon Lee as her guardian on the other, and 
one-fourth of said plantation was set apart to complain- 
ant in kind. On 12th September, 1875, Mrs. Anna C. 
Clemson died. Her said last will was duly probated 
and said Clemson remained in possession of Fort Hill 
without interruption until his death. On April 6th, 
1888, Clemson died, leaving a last will dated 6th No- 
vember, 1886, and a codicil dated 20th March, 1887, 
which were duly admitted to probate 20th Apvil, 1888. 
(Add. Transeript, 2). 

By said codicil Fort Hill is left to defendant Simpson 
in fee on certain trusts therein set out, and said Simp- 
son constituted executor of said will and codicil. By 
virtue of said will and codicil, defendant took posses- 
sion of, and now holds Fort Hill, and receives the 
rents, issues and profits thereof (Add. Transcript, 
pp. 11, 15). 

On November, 21st, 1888, Gideon Lee conveyed to 
complainant all of his interest in Fort Hill, or its income 
(Add. Transcript, p. 10). 

On 26th November, 1888, Gideon Lee was, on _peti- 
tion filed in the United States Circuit Cowt for the 
District of South Carolina, appointed next friend of 
Floride Lee (Transcript, p. 2). 

On same day complainant through said next friend 
filed her bill in said Cireuit Court to enjoin said Simp- 
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son from executing the trusts upon which Fort Hill was 
devised to him, as creating a cloud upon the title 
thereto ; praying that he be treated as complainants 
trustee, praying for an accounting, that she be decreed 
to be entitled to Fort Hill, under the will and codicil of 
Mrs. Calhoun, and denying that Mrs. Clemson had ever 
exercised the power of «appointment vested in her 
under said will (Transcript, pp. 3, 9, 12). 

Simpson answered said bill setting up that the will 
of Mrs. Clewsson was an execution of the power of ap- 
pointment vested in her by Mrs. Calhonn’s will, and 
that Thomas G. Clemson, therefore, devised Fort Hill 
to him, legally,on the trusts of his will and codicil 
(Transcript, pp. 17, 18). 

On the trial, the Cireuit Court, held that Mrs. Clem- 
son’s will executed the power of appointment vested in 
her by the will of Mrs. Calhoun, and that Clemson died 
seized of Fort Hill in his own right, and dismissed 
complainant’s bill (Transcript, 44, 45). 

At the time Mrs. Clemson made her will, and also 
when she appointed Thos. G. Clemson, her trustee, the 
interest on the bond and mortgage oi Fort Hill since 
25th July, 1866, the date of Mrs. Calhoun’s will, 
had accumulated, and belonged to Mrs. Clemson, ab- 
solutely. Her trustee had also received from the rents 
of Fort Hill $5,276.33, leaving applicable to said in- 
terest, after paying for permanent improvements and 
tuxes, the sum of $3,596.03 (Add. Transcript, pp. 4, 6). 

The value of the average annual rent during years 
1872-3-4-5, was 8700 to $800) (Testimony E. B. Cal- 
houn, Add. Transcript, p. 44). 

The mortgage debt at date of foreclosure was $65,718..- 
63 (Add. Transcript, p. 4). 

Mrs. Clemson’s share in Cornelia Calhoun’s estate 
was $601.94 (Add. Transcript, p. 20). 

Mrs. Clemson's share in Capt. Patrick Calhoun’s es- 
tate was $120.49 (Add. Transcript, p. 20). 

Mrs. Clemson’s share in Hon. Jno. C. Calhoun’s es- 
tate was $114.71 (Add. Transeript, p. 47). 


q) 
ARGUMENT. 


The great question in this case is: Does Mrs. Clem- 
son’s will execute the power of appointment vested in 
her by the will of Mrs. Floride Calhoun ? To a proper 
determination of that question it 1s necessary to 
understand exactly what Mrs. Floride Calhoun did by 
her testamentary dispositions, and then, what Mrs. 
Clemson, wader the law, accomplished by her will. 


L.—Mnus. Catnoun’s WILL AND CopDiIctIL. 


By these instruments Mrs. Calhoun devised to Mrs. 
Clemson, absolutely, in fee, a valuable portrait, and also 
three-fourths of her interest in the said bond debt, se- 
cured by mortgage on Fort Hill, for and during her, the 
said Mrs. Clemson’s, natfral life ; and the better to effect 
her intentions in regard to this property given for life 
to sail Anna C. Clemson, testatrix appoints Edward 
Noble, of Abbeville, trustee for it, and vests in him the 
legal title. A power of appoimtment by will is then 
given to Mrs. Clemson, and, subject to this power, the 
remainder to Floride Clemson. 

Ist. By the clauses above quoted fhe legacies left by 
Mrs. Calhoun’s will were : 

To Mrs. Clemson, 

A family portrait absolutely. 

A life estate, through the intervention of Edward 
Noble, trustee. | 

To Floride Clemson (Mrs. Lee), 

A vested estate in remainder, in fee, as to three-fourths 


of said bond and mortgage, and other property left in 


trust for the use of Mrs. Clemson for life. A vested es- 
tate in fee as to the remaining one-fourth of said bond 
and mortgage. 

This exhausts the legacies of Mrs. Calhoun’s will as it 
affects this property. The interest which Mrs. Clem- 
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son had, and the legal estate which she would have 
held, had not the will created a trustee, would have 
been only a life estate. 

That such trustee was only appointed trustee of Mrs. 
Clemson's estate—/er life estate, is evident from a con- 
sideration of the bequest in the twentieth clause of the 
original will, which reads: “ I give and bequeath to my 
* daughter Anna, during her life and for her sole and 
‘ separate use, and at her death I will and bequeath it 
* to her daughter Floride.” ‘“ The better to effect my 
‘intentions in regard to the property in this and in the 
* second clause, given to clan, T appoint Edward Noble 
“ trustee for it, and vest in him the legal title.” The limi- 
tations in the second clause are identical with this, and 
yet the trustee is appointed only of the property given 
to Anne, and not generally of the property g/ven to 
slnna aid llovide. 

Clearly, the remainders over were not to be affected 
by the trust. The trustee was alone for Anna. This is 
more apparent from an inspection of item 21 of the 
original will, in which one-fourth of the same property 
devised in item 20 is left (trectly to Floride Clemson, 
but with the same limitations after her death, without 
issue, as are found in items 2 and 20. Again recurring 
to the 2d item of the codicil, the life estate in three- 
fourths of said bond and mortgage, is left to Mrs. Clem- 
son, subject to the powers, trusts, ete., of item 20 of 
the original will; but the remainder to Floride Clemson 
is left as a legal estate to her without the intimation of 
i trust, or the suggestion of a trustee. 

Note also, that the trust is given to Edward Noble, 
and the estate vested, is vested in him without wu 
words of inheritance. It is also to be observed that 
Anna is permitted to change her trustee and appoint a 
new one. It seems nowhere contemplated that the 
trust or trustee should survive Anna and the duration 
of her life estate. 

As such trustee he did not need a greater estate than 
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one pur autre vie. A trustee takes no greater estate 
than is necessary for his trust, and the same will be cut 
down to the necessities of the case. 

The power of appointment by will, given to Mrs. 
Clemson, did not enlarge the express life estate devised 
to her use. 

Mrs. Clemson, therefore, took under this will, a life es- 
tate, or rather, she would have taken « life estate if no 
trust had been declared. The property devised to her 
was a life estate. She took the beneficial interest in 
this life estate. The legal estate which would other- 
wise have vested in said Anna is, however, vested in 
Edward Noble, trustee. The estate which Edward Noble 
took was a life estate, pur aulre vie, viz., for the life of 
Mrs. Clemson. 

‘‘ Where an estate is devised to a trustee in fee for 
“the sole and separate use, benefit and behoof of a 
‘ married woman for life, and after her death for the sole 
“use, benefit and behoof of a person, or a class of per- 
‘ sons, who are ¢n esse and are svi juris, the legal estate 
“in fee, given to the trustee, is cut down to an estate 
“ commensurate with the separate estate for life of the 
‘ married woman (an estate pur cutre vie), which it is 
“ his duty to preserve, and the statnte forthwith exe- 
“ entes the use as to the residue in the remaindermen, 
“ concerning whose interest the trustee has no special 
“ «uty to perform” (4th head-note). 

‘‘ Where an estate is devised to one for life, with re- 
“mainder to such persons as the tenant for life or any 
“ other appointor shall direct and, appoint, and, in de- 
‘fault of such appointment, to a person or a class of 
‘ persons 7v esse, the remainder is vested, notwithstand- 
“ing the interposition of the power. The estate is 
“ vested in the remaindermen, subject to be divested 
“ by the execution of the power ” (6th head-note). 

Williman et al. vs. Holmes et al., 4 Bich, 


hig. (SN. Ci), 475. 
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The power of sale and reinvestment given to the 
Trustee on Mrs. Clemson’s request does not enlarge 
his estate. As fully covering the above point, and 
defining the estates taken under this will, attention is 
called to the following case. 

Trustees under a will (the other provisions of which 
were not otherwise sufficient to vest the fee in them), 
being authorized and empowered “ to grant and sell 
the whole or any part” of the testator’s “ estate, real 
or personal, with full power to execute any deed or 
deeds effectual in law to pass a complete title thereto”— 
it was held that the fee did not vest in the trustees. 

hay vs. Fay et al., 1 Cush., 93, 94. 


To the same effect is the following: 

“As to the estates devised to Mrs. Hatfield by 
“the will of her brother, there is no difficulty. He 
“ devises certain estates to her, ‘to her sole and sepa- 
“ ¢ rate use for life, wholly free from the interference or 
“ ¢ control of her husband or any future husband, and 
“ * without the same being liable in any possible event 
“ «for his debts or engagements.’ This is an express 
‘‘ devise of an estate for life, and is not to be enlarged 
“to an estate of inheritence by the subsequent pro- 
“ visions, unless they clearly show the intention of the 
“ testator to do so. The power to dispose of the prop- 
“ erty by will or by deed during her life is not incon- 
‘“ sistent with a life estate.” 3 


Ilatfield vs. Sohier, 114 Mass., 48-53. 


The Supreme Court of the United States have con- 
strued a set of limitations, like this in many respects, 
as here contended for. 

“ When a trust has been created, it is to be held large 
‘“ enough to enable the trustee to accomplish the object 
“ of its creation. Ifa fee simple estate be necessary, it 
‘ will be held to exist, though no words of limitation be 
‘ found in the instrument by which the title was passed 
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“to the trustee and the estate created. On the other 
“ hand, it is equally well settled that where no inten- 
“tion to the contrary appears, the language used in 
“ creating the estate will be limited and restrained to 
“the purposes of its creation. And when they are 
* satisfied, the estate of the trustee ceases to exist and 
“ his title becomes extinct. The extent and duration 
“ of the estate are measured by the object of its crea- 
“ tion. - = 

“ We are of opinion that the trust estate of the sons- 
‘“ in-law of the testator was only an estate pur autre vie, 
and that it terminated at the death of Maria Barr. | 
The limitations upon the death of Maria Barr if she 
survived her husband, John Barr, otherwise upon the 
death of John Barr, were remainder to John Barr's chil- 
dren in fee, if no children then living remainder in fee 
to John Barr's sons-in-law. John Barr left surviving a 
daughter, Mary Jane. The question was what estates 
did this will create. 

“ We think that it gives: 

“1. A legal estate pur autre vie, to three sons-in-law 


~ 
on 


“in trust. 

“2. An equitable life estate, with the usufruct of the 
“ property to John M. Barr. 

‘* 3. In case he should die, leaving issue, and his wife, 
‘Maria, should survive him, then an equitable estate 
“for life to her with the usufruct of the property, for 
“the benefit of herself and the surviving child or 
‘“ children of John M. Barr. 

_“4. A vested remainder of the fee simple to the 
* child of John M. Barr, living at the time of the death 
‘ of the testator, subject to open and let in the partici- 
“pation of after born children, and liable to be de- 
“vested by their dying before their father, but not 
‘* liable to be defeated by any other event. 

“5. The devise over to the three sons-in-law was an 
“alternate or collateral contingent remainder; and _ if 
‘ John M. Barr had died leaving no children surviving 
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“him, that remainder would thereupon at once have 
' vested and been converte:| into an absolute fee simple 
estate. In no event, except the death of John M. 
Barr without issue, did the will give them any inter- 
est in the property other than the temporary trust 
estate.” 


Doe vs. Considine, 6 Wall., 458, 47-1. 


The will of Mrs. Calhoun then left an estate for the 
life of Mrs. Clemson to Edward Noble in trust for Mrs. 
Clemson, with a vested remainder in fee to Miss Flor- 
ide Clemson (afterwards Mrs. Lee), subject to a power 
of appointment by will in Mrs. Clemson. And further 
created an alternate contingent remainder in favor 
of Calhoun Clemson in the event Mis. Lee died with- 
out issue, this last remainder being subject to a like 
power of appointment vested in Mrs. Lee. Mrs. Lee 
having died intestate leaving issue, this alternative 
provision of Mrs. Calhoun’s will can be dismissed from 
further consideration. 

Miss Isabella Lee, the only child of Mrs. Floride Lee, 
therefore, is the owner in fee of. the remaining three- 
fourths of Fort Hill, unless the will of Mrs. Clemson 
operates as an execution of the power of appointment 
conferred on her by the will of Mrs. Calhoun. 


Il. Mrs. CLEMson’s WILL. 


Turning to that will, let us consider what it purports 
to deal with and to do. 

The will divides itself into two parts : 

1. A declaratory preamble which recites the property 
which the testatrix owns, and proposes to devise and 
bequeath it, and asserts the existence of a testamentary 
capacity, despite coverture, enabling her to dispose of 
the same. 

This preamble is much relied on by appellee and is 
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made the groundwork of the opinion of the Cireuit 
Court. 

We submit its true construction leads to exactly a 
contrary conclusion. 

The words used are “ Whereas Ll am evtstled to leqga- 
cies under the last will of my deceased mother Floride 
Calhoun, and to a distributive share in the several es- 
tates of my deceased sister, Cornelia Calhoun, and my 
brother, Patrick Calhoun, and notwithstanding my 
coverture have full testamentary power to dispose of 
the same. Now,” Kc. 

At the risk of repetition we recur again to Mrs. Cal- 
houn’s will. It did two things. It conferred on Mrs. 
Clemson 


LEGACIES : 

A valuable portrait ; 

And a trust estate in Edward Noble, trustee, for her, 
Mrs. Clemson’s, life. 

At the time Mrs. Clemson made her will this trust 
estate had produced as income, since Mrs. Calhoun’s 
death, assets, to which Mrs. Clemson was /hen abso- 
lutely entitled, which made these legacies represent 
property which were testamentary assets of her own, as 
follows : 


Oil portrait of Mrs. Calhoun $1,000 00 
Rents from Fort Hill in Clemson’s hands... 3,596 03 


$4,596 O83 


POWER : 
It also conferred on her a power of appointment by 
will over the estate in fee in remainder, to which as a 
legacy, under Mrs. Calhoun’s will, Floride Clemson was 
then entitled. 
Two things being thus conferred upon her, to wit, 
leyacies and a power, she proceeds to dispose of the 
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legacies. Having both legacies and power, the refer- 
ence to legacies excludes the idea that she proposed 
dealing with the power. 

The lawyer who drafted this will—able and in no 
haste (Add. Transcript, pp. 31, 44)—used words which 
negatives the idea of an execution of the power. 

What testatrix proposes bequeathing is that to which, 
under the will of Mrs. Calhoun she is entitled. The 
word “entitled” carries with it the signification of 
ownership in the person entitled. 

“The words ‘to become entitled’ mean an acquisi- 
tion of interest.” 

In ve Clinton's Trust, L. f?., 1 hy. (as., 


of) r" 


What she was entitled to were “ legacies.” ‘“ A leg- 
acy is “a bequest or gift of goods and chattels by 
will.” 

Anderson Dict. of Law, we: Leyacy,” j). OU, 
Pratt vs. Metrhee, 17S, Ons hed 4. 


The plain legal meaning, therefore, of these words of 
the preamble is, that it is merely the recital of testatrix’ 
own interest in the gift made to her by her mother’s 


will. 


Ist. It refers alone to the legacies to which Mrs. 
Clemson is herself ent/tled, at the time of writing this will, 
under the will of Mrs. Calhoun. It expressly refrains 
from extending the property proposed to be dealt with 
to the legaev to which «nother was entitled, and makes 
no reference to such remainder estate so bequeathed, 
or a power of appointment as distinguished from the 
power which one may exercise over his own goods, 
She seems to confine her reference strictly to her own 
interest in the subject matter, not mentioning the prop- 
erty as such, but only her shares therein, to which she 
was entitled—her legacies. 
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21. She couples that to which she is entitled under 
her mother’s will with her shares inherited from her 
deceased brother and sister. She is dealing with her 
own ; she is scheduling her own assets in order that 
she may not die intestate. The collocation would be 
unnatural, and the words of this preamble insensible, if 
construed to embrace the estate in remainder, then 
vested in Mrs. Lee, and the mere power to appoint 
thereto reserved to Mrs. Clemson. She says that she 
is entitled to the property she proposes to bequeath ; 
that she holds the distributive shares of the estates of 
her deceased brother and sister in like manner with the 
legacies she proposes to will away. She has a common 
“ testamentary power to dispose of the same "—regard- 
ing them as a unit—her estate. 

3d. She recites her testamentary power, though 
covert, to dispose of «// of the mentioned property. 
The same power by which she can dispose of the shares 
of the estates of her intestate relations is what she 
here invokes as that to be exercised in disposing of Aer 
legacies to which she is entitled under her deceased 
mother’s will; that the exemption from disability by 
reason of coverture is one affecting the power proposed 
to be alike used upon all these assets. This would 
seem to exclude a reference to a power of appointment 
utterly foreign to any property which testatrix held as 
her own. 

Where one having two powers makes reference to 
one of them only, this excludes the idea that he in- 
tended to exercise the other. 

1 Sugden Oo Powers. /’ B50. 


But aside from this, it is evident that the power to 
which Mrs. Clemson referred, was her power, as a fene 
covert, to make a will affecting her own property. The 
disability which had rested on married women to make 
such a will had only been removed very recently in 
South Carolina. 
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Of course, it was this power by which alone she 
could bequeath her own estate, and it is conceded that 
she was in this will certainly doing that, hence she must 
have had reference to this power and had it in her mind. 
The recent change in the law makes such reference to 
this general power a natural thing, but this recitation 
becomes awkward and bungling ‘if applied to Mrs. 


Clemson’s power of appointment over the fee in Fort 


Hill, vested in Mrs. Lee. 


Ist. Because it would then make the power of ap- 


pointment, the testamentary power imvoked under 


which the distributive shares in the intestate estates 
of Cornelia and Patrick are being bequeathed, which is 
manifestly absurd. 
2d. Because at no time did coverture affect the right 

of a feme to execute a power of appointment, but only 
the right to will her own property. The recital would 
lack all pertinency. 

/ Sugden on Powers, Pp: IST, IS?2. 

2 Hild (8. c.) Ch. B., p. 214. 


But there is a good reason why a lawyer drawing the 
will of a married woman disposing of her own prop- 
erty would commence the same by a recital of what she 
claimed to be her separate estate and of her testamen- 
tary power. 

Every lawyer is familiar with the precision used un- 
der the old law in drawing papers where a married 
woman, by virtue of a marriage settlement, contracted, 
or dealt, with reference to her separate estate. How it 


was deemed, if not essential to vitality, at least to ac-- 


curate legal work, that the existence of the separate 
estate to be affected, and of the power to act with ref- 
erence thereto, although covert, should be specifically 
set forth. Here is a woman, under all of the dis- 
abilities of a feme covert, save, as recently specially 
authorized by law, to deal with her separate estate if 
she have one. Her lawyer, therefore, in drawing her 
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will sets forth that she has a separate estate and wherein 
it consists, in order that she may will such estate, of her 
own, away, and following his old training, he sets forth 
the recently acquired power which enables her to deal 
with that separate estate derived from the three sources 
named. 

In the opinion rendered in the Court below, it is in- 
sisted that by the paper substituting Clemson for 
Noble as her trustee, Mrs. Clemson defines the words 
‘entitled to legacies ” by an almost cotemporaneous in- 
strument, in such way as to show that she refers thereby 
to her power. So far from this being so, we insist that 
the construction above given to this will is further 
strengthened by reference to the paper executed by Mrs. 
Clemson in December, 1871, substituting Clemson as 
her trustee in place of Noble. 

In this paper she uses language which affords an ad- 
ditional definition of the phrase, “ entitled to legacies 
“under the last will of my deceased mother, Floride 
Calhoun.” 

Mrs. Clemson, having no authority to change the 
trusts created and limited by Mrs. Calhoun’s will, pro- 
ceeds to substitute Clemson for Noble, as trustee, and 
she SVS : | 

“ Whereas, by the will of the late Mrs. Floride Cal- 
‘* houn, of Pendleton, dated June 27, 1865, and by the 
“ codicil thereto attached, dated 22d January, 1866, the 
‘ undersigned, Anna M,. Clemson, her daughter, is en- 
* titled to considerable legacies, the legal title to which 
“is, by the will, vested in Edward Noble, Esy., of Abbe- 
‘ ville County, in said State, as trustee. 

Y % * 3 

‘* Now, be it known, that in accordance with the 
‘* power vested in me by the above recited passage of 
“my mother’s will, 1, Anna M. Clemson, of the said 
‘County of Anderson, do hereby appoint my husband, 
“ Thomas G. Clemson, of Pendleton, Anderson County, 
‘as trustee under the will for the property therein be- 
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queathed to me, and also forthe property bequeathed 
“me in the codicil, in the place or stead of the said 
“ Noble, who desires to be relieved from the trust.” 

Says the Court below in this case (Transcript, p. 53) : 
“ Clearly the ‘legacies ’ to which Mrs. Clemson by the 
‘instrument of appointment stated she was entitled 
“and of which she appointed her husband trustee, were 
“ the same legacies to which by the will she declared 
“ herself entitled, and which she thereby devised and 
‘ bequeathed to him.” 

We have seen that the trustee appointed by Mrs. 
Calhoun’s will was made thereby ‘ her (Mrs. Clemson’s) 
trustee.” ‘That he took the legal estate which would 
otherwise have vested in her, and no more, to wit, an 
estate for Miys. Clemson’s life, and that then the trust 
ceased. That the legacies to which she was entitled 
were a life estate, the fee being left as a legacy to Mrs. 


Floride Clemson Lee. 

Here, then, she is dealing solely with her life estate, 
with no power but to substitute one person for another 
to hold the /ega/ title to the legacies to which she is 
entitle’, who is so appointed by these words simply to 
a legal estate pur autre vie—viz.: of Mrs. Clemson—and 
the same language is used in speaking of this life es- 
tate as such, as is used in the codicil to her will. 
Again, she says, whereas she is “entitled to legacies ” 
(using the language almost of her own will), the legal 
title to which is vested in Edward Noble. Now, this 
language states that what she means by these legacies, 
to which she is entitled, are the estates, the legal title 
to which is in Noble. We have seen that the only es- 
tate Noble held the legal title to was Mrs. Clemson's 
life estate. The legacies named herein can refer there- 
fore solely to her life estate and its accumulations. 
This would seem to conclude the question that the 
language in her will referred only to the estates named 
in the paper of substitution, to wit, her life estate and 
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its accumulations, and to exclude any reference to the 
fee, as to which she could not appoint a trustee. 

But looking now to the really disposing parts of this 
will we find no possible construction which will execute 
this power. What it deals with is the testator’s own 
property, some of which is not mentioned or referred to 
in the preamble, and some of it contemplated as not then 
acquired. No one would exclude property bequeathed 
by the giving clause, because not named in the 
preamble, although then owned by testatrix. Surely 
if the construction above contended for as to this 
preamble is erroneous and testatrix had mentioned the 
power and then not executed it, by a parity of reason- 
ing the mere mention of it would not work its 
execution. Says this Court : 

‘“ Whether this will was an execution of the power 
“ reserved to her by the deed of her son, referred to in 
‘“ the introductory clause, whether it was an appoint- 
“ ment of so much of the sum of 850,000 made subject 
“to her appointment by the deed, as remained un- 
‘“ disposed of by her, is the most important question 
“we have now to consider. It must be admitted that 
“ the avowal by the testatrix in the introductory clause 
‘of her will of her purpose thereby to execute the 
‘* power was not in itself an execution. It is important 
“only as it may shed light upon the subsequent 
‘“ <lispositions. A previously expressed intention may 
‘serve to explain the language afterwards used, and 
“show what its meaning is; but it is one thing to 
“intend a futura act and quite another to carry out 
“ that intention. While it is true that whether a power 
‘‘ has been executed or not, is a question involving a 
‘* consideration of the intent of the donee of the power, 
“ it is equally true the intention must be found in the 
“acts or dispositions of the donee, and not alone in 
‘any previously expressed purpose.” 

Blake vs. Hlawkins, 98 U.S. 315. 
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Recurring to the bequeathing clause of Mrs. Clem- 
son’s will it is “ of the entire property and estate to 
“which I am now in anywise extit/ed and which I may 
“ hereafter acquire, of whatever the same may consist, 
“tomy beloved husband, Thomas G. Clemson, abso- 
‘lutely and in fee simple.” Surely this language does 
not embrace property to which she was vof entitled, 
but the title to which was then vested in another and 
over which she held only a power of appointment as 
the property of another. She deals with /4er property 
and estate—-that which she now owns and that which 
she may acquire. Coupling the present property, dealt 
with as her presen/ acquisitions, with her future aequi- 
sitions, not hinting at any purpose to deal with any 


. 


other. 

Again: To further detine what property she is deal- 
ing with, contemplating the death of Clemson before 
her, or intestate, she makes a bequest, in that event, of 
what she has above deseribed, and bequeaths “ wy en- 
“ tire property and estate, as well as that which I may 
“ hereafter acquire, of whatever the same may consist, 
“to my granddaughter, Isabella Lee,” ete. 

It is in testimony in this case that this will was 
drawn by a very eminent lawyer. (‘Testimony of E. B. 
Calhoun. Add. Tr., p. 44.) | 

It was not drawn for Mrs. Clemson when tnops consilii, 
but several years before her death. 

It is strange that if it was intended to defeat the in- 
heritance of her granddaugter in the legacy to which 
her mother, Mrs. Floride Lee, was entit/ed in fee under 
the last will of Mrs. Calhoun, by appointing another 
‘(Thomas G. Clemson) to that estate, to wit: the fee in 
Fort Hill after the termination of her life estate, to 
which she was not in any way entitle’, apter words 
should not have been found, to carry out this intention. 
Instead of this, words more apt to convey her own 
property and more inefficient to exercise the mere power 
of appointment to the property of another, could not 
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have been found, than these words, which she uses and 
then defines as “ my entire property and estate,” that 
to which “I am now in anywise exfitled ;” without an 
allusion to that to which she is not entitled, but to which 
she can only appoint. 

The definition of the words controls the meaning. 

Property. That which is one’s own. 

Anderson's Diet. of Law, p. SIO. 


state. The quantity of interest which one has in the 
things of which he is the owner. 
Anderson's Dict. of Law, p. 414. 
? Black. Com., p. 103. 
2 Wall, p. FOU. 


Entitled has been before defined as the acquisition 
of an interest. 

Acquire carries with it its own meaning of interest in 
the acquirer. 

While the words “ Wy property and estate” are held to 
be “adapted to comprehend everything that was and to 
“ exclude everything that was not a part of her prop- 
“erty. In order to apply them to property not hers we 
“must reject the pronoun ‘my, and say that by the 
“phrase ‘my estate and effects” she meant to give 
“what was not her own. This would be not to con- 
* strue, but to contradict the words of the will.” 

Sones vs. Curry, 1 Swans. Leep., p. 66. 


The words “ property,” “ estate,” “ entitled,” “ ac- 
quire,” exclude the idea of the execution of a power 
which relates wholly to the estate of another. 

“The distinction between property and power, not- 
“ withstanding some attempt to disturb it, is perfectly 
* settled and so must be borne in mind in considering 
* this case.” 

Evans vs. vans, 23 Beav. R., 1. 


’ 


“ We do not agree that the distinction between prop- 
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erty and power isa distinction entirely without a 
“ (lifference. This case (a life estate with power to 
appoint to the fee by will) affords a good example of 
a naked power as distinguished from property.” 
Bilderback vs. Boyce, 14 8. C., O28, IO. 
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“ The difference between a will and an appointment 
by will in this case may seem very slight, but there 
is the material, practical difference between the two, 
“ that a married woman may make an appointment by 
“ will by the common law, but cannot make a will ex- 
‘* cept as authorized by recent statutes. The theoreti- 
‘ cal distinction is, that a will concerns the estate of 
the testator and an appointment under a power, that 
‘of the donor of the power.” 
Osgood vs. Martin, 141 Mass., 474-7. 
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The construction above contended for derives great 
and additional force viewed in the lght of the facts 
then in existence. On the Ist of January, 1872, a few 
months after this will was made, Fort Hill was sold, 
und only brought $15,000, making three-fourths thereof 
worth only $11,250. Now, Mr. Clemson had received 
on this mortgage, applicable to the interest thereon, the 
sum of $5,276.35 from 1866 to 1871. As years rolled 
on, the rents, issues and profits of Fort Hill would have 
accumulated, and this legacy then amounted to a sum 
of several thousand dollars, and might, as years went 
on, have largely increased. 

The estate of Andrew P. Calhoun owed the balance 
of the mortgage debt, amounting to some $50,000. It 
was prosecuting, with some hope of success, a cotton 
claim against the United States, and if a recovery was 
had thereon, a large sum of interest, belonging to Mrs. 
Clemson absolutely in fee, would be realized on her leg- 
acy. So that the accumulations on the legacy of the 
life tenant made her legacies under her mother’s will of 
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considerable present, and of large prospective value, a 
value probably exceeding that of Fort Hill. 

This makes very sensible the allusion to these leg- 
acies as, my property, and reconciles the entire will, if 
we abandon the effort to torture these words into an 
execution of a mere power; and it gives to Mis. Clem- 
son’s will, to operate on, the following property (Add. 
Transcript, pp. 4, 6, 20, 44, 47): 


Value. 
Legacies under Mrs. Calhoun’s will : 


Picture _. gaat EC : $1,000 00 
Life estate rents in Clemson’s hands at time 
OO Wo 7 3,596 03 


Interest due from estate of A. P. Calhoun: _______. 
l‘uture rents from Fort Hill (estimated SS0U 
per annum) at date of Mrs. Clemson's 


death amounted from 1871 to 1875 to 3,200 00 
Distributive share estate Cornelia Calhoun 601 94 
Distributive share estate Patrick Calhoun . 120 49 
Distributive share estate Hon. Jno. C. Cal- 

houn au 114 71 


She would have an additional reason to give these 
sums to Clemson, as it would relieve him, as her trustee, 
from any necessity to account for any sums used during 
her life, to her granddaughter, who would have been one 
of her heirs at law had she died intestate. 


We confidently insist, therefore, 


Ist. That Mrs. Clemson’s will only bequeaths her own 
property. 


2d. That it does not execute her power of appoint- 
ment. 


dd. That it contains no reference to the property 
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over which she holds a power of appointment, to wit: 
Mrs. Lee’s remainder. 


4th. Nor to the power itself. 


Sth. That even if referred to, her will expressly de- 
vises and bequeaths her own property alone. 


6th. That it does not clearly show any intent to 
execute the power, but, on the contrary, by its language 
and the reference to her own legacies, and to her testa- 
mentary power over her own effects, an: her silence as 
to property not hers, of which she could dispose, and 
of her additional power as to such other property, 
clearly shows that she was not executing the same. 


7th. That it is entirely operative without having to 
resort to this property which she does not own. 


Ill. Ampiacuiry Anp Parot EVIDENCE. 


There is no ambiguity in this will. The construction 
contended for is the result of a natural and legal inter- 
pretation of the language used, and to engraft any other 
meaning thereon would, it is submitted, be contrary to 
law. Nor is any parol proof of a different intent ad- 
missible. ‘To allow the same would not be to construe 
the will, but to make a new and different one. 

“ Proposition If. Where there is nothing tn the con- 
** tert of the will From which it is apparent that the testu- 
tor has used the words in which he has expressed hiim- 
self in any other than their strict and primary sense, 
“and where his words su interpreted are sensible with 
“ yeference to extrinsic circumstances, if is an inflexible 
“« yule of construction, that the words of the will shall be 
“ interpreted in their strict and primary sense and in no 
‘ other, although they may be capabie of some popular or 
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‘ secondary Lite rpretation, and although the most cou- 


La 


‘ clusive evidence of intention to use them in such popular 
“or secondary sense be tendered.” 

‘* So, although in the case of a devise of ‘my real es- 
‘tate’ property subject to a power may pass, where 
“there is no real estate to satisfy the devise; yet if 


. 


‘ there be any real estate upon which the will can oper- 
* ate, it otherwise.” 

“ So personal estate subject to a power will not pass 
“under the words ‘my personal estate,’ whether the 
“ testator has personal estate at the time of making his 
‘“ will or not; for as personal estate acquired after the 
“ date of the will would pass by the will, it might pos- 
“ sibly have had a sensible construction without de- 
‘ parting from the strict meaning of the words.” 

Wigram on Wells, p. 66. 


But admitting the testimony offered in this case and 
analyzing it, it makes in our favor. 

The testimony most relied on is that of 

Kt. W. Simpson (Add. Transcript, pp. 25-54). 

Mrs. C. D. Cornish (Add. Transeript, pp. 34-36). 

These witnesses testified that Mrs. Clemson desired 
this property to go as an agricultural college, and 
that she and Clemson made mutual wills to each 
other of their property, to the end that the survivor 
might donate the property to the State as such college. 

Now, if this testimony is to be believed, it conclu- 
sively proves that Mrs. Clemson did not intend Fort 
Hill to pass by the will in this record. For, contem- 
plating that she might survive Clemson, or he might die 
intestate, she leaves all of the property bequeathed by 
this will to Isabella Lee. If it be true that she wished to 
leave Fort Hill as a college, and had agreed with her 
husband todo so if she survived him, this will here 
produced was not intended to deal with Fort Hill. 

And if this testimony be untrue, as it must be, so far 
as the dishersion of Miss Lee is concerned, in the light 
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of the actual will, the reason why Mrs. Clemson should 
vive Fort Hill to Clemson, insisted on here, also fails ; 
and, if defendant be correct, we see the strange sight of 
the granddaughter, who, in a certain event, is made the 
beneficiary of this will, stripped by her own grand- 
mother of the estate in remainder, of which she then 
stood, as her dead mother’s child, vested. 

Complainant's contention is in harmony with the tes- 
timony of Mrs. Sallie Calhoun, who testified that Mrs. 
Clemson said the partition between herself and Miss 
Lee in 1873 was a mere form, it would all go some day 
to Isabella Lee (Add. Transcript, p. 45). 

We claim that, under the rules of law governing this 
case, it must result that Mrs. Clemson’s will did not 
execute this power of appointment, and that Clemson 
having in 1875 taken title to himself in fee simple to 
Fort Hill as trustee, a resulting trust arose in favor of 
complainant, and she is entitled to recover it from the 
present claimant. 


IV. Ruites Governina Execurion or Powers. 


The rules of law governing the construction of a will, 
in determining whether a general devise is an execution 
of a power, have been well settled. 

There may be considered to be three sets of decisions 
upon the subject : 


Ist. The decisions of the English Chancery, and 
American Courts following same, as to the law prior to 
the Statute of William IV. 


2d. The decisions of certain. American courts con- 
struing these rules of the English Chancery. 


3d. The rule laid down by the Statute of William IV. 
and by those American courts which repudiate the 
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former rulesof the English Chancery and adopt in their 
stead that prescribed by the Statute of William IV. 


Ist. The rule laid down by the English courts as the law 
prior to the Statute of William 1V. is well stated in the case 
of Roake vs. Denn (19 FE. C. L., 139), in whieh it was 
held “that in no instance has a power or authority 
“been considered as executed unless by reference to 
‘ the power or authority or to the property which was 
“ the subject of it, when, unless the provision made by 
‘“ the person entrusted with the power would have been 
“ entirely ineffectual,’ except it were considered as an 
‘execution of such power.” 
2d. Mr. Justice Srory in case of Blagge vs. Miles (1st 
Story, 426), lays down the following, which may be 
termed the American construction of the rule in such 
‘vases, Which, recognizing the tests proscribed by the 
English rule, adds, as a further canon of interpretation, 
that the power will be deemed executed, * If the in- 
“ tention to execute the power is apparent and clear, so 
“that the transaction is not fairly susceptible of any 
“other interpretation. If it is doubtful under all 
“the circumstances, then that doubt will prevent it 
“ from being deemed as an execution of the power.” 


3d. The other line of authorities repudiates the En- 
glish rule and adopts that of the Statute of William IV., 


‘viz., “ that a general devise or bequest should be con- 


“ strued to include any real or personal estate of which 
“the testator has a general power of appointment 
“unless a contrary intention should appear by his 
‘a 

In this case we are entirely content to take either the 
rule as laid down by the English House of Lords in 
Roake vs. Denn, or the rule as pronounced by 
Mr. Justice Srory. In either event, if the argument 
heretofore made is correct, the will of Mrs. Clemson 
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does not satisfy the rules of interpretation, and does | 
not amount to an execution of the power. 
In its opinion, the Court below relies upon the class 


of authorities which repudiates the rules of the Eng- rs 
lish chancery, and relies upon the rules of the third 
class above stated, derived from the statute of William 
IV. A brief review of the authorities cited will dem- 
onstrate that they are not in point upon the proper 
construction of the execution of the power under either 
the English rules prior to statute of William IV. or the 
decision of Mr. Justice Srory, above quoted, but that, 
on the contrary, they recognize that the decision of 
the questions involved would have been different, but 
for their departure from these rules. Taking first the 
decision quoted from Massachusetts, which presents 
the following state of facts : 
Testatrix, in the State of Maryland, having a life 
estate in the property of her father, who died domiciled - 
in Mass:ichusetts, over which property she had a power 
of appointment by will, executed in the State of Mary- 
land her will, which, after the formal parts, read as 
follows : 
“ [devise and bequeath ail the real and personal 
estate to which I shall be entitled in law or equity at 
the time of my «decease unto my husband, Skipwith 
Wilmer aforesaid, his heirs and assigns, absolutely.” 
On the question whether this will executed the power 
of appointment under the law of Maryland, or under the 
law of Massachusetts, and what law governed it, the 
Court says : 
‘* The decisions of the Court of Appeals of Maryland 
“ which are made part of the report on which the case oe 
‘has been reserved for our determination clearly show 
‘that the law is settled in that State in aecordance 
“with English cases decided since the American 
“ yevolution ; «and that the intention to execute a 
power of appointment must appear by a reference in 
the will to the power or to the subject of it from the 
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“ fact that the will would be inoperative without the 
‘aid of the power. Mory vs. Michael, 18 Md., 227, 
“941; Michael vs. Mory, 26 Md., 239, 259; Mary- 
“land Society vs. Clendenen, 44 Md., 429, 435 ; and 
“ that it is also settled upon principles everywhere recog- 
“ nized that the admission of a will to probate estab- 
‘‘lishes only its validity as a testamentary instrument, 
“and does not determine the extent of its operation. 
“ Michael vs. Baker, 12 Md., 158 ; Sehley vs. MceCeney, 
* 36 Md., 266, 275. As the will of Mis. Wilmer does 
“not mention the power nor the subject of it, and as 
“ she had other property of her own upon which her 
“will could operate, it is clearly not a sufficient execu- 
“ tion of the power under the law of Maryland. 

* But in this Commonwealth, the decisions in Eng- 
“ land since our revolution and before the St. of 7 Will. 
“TV. and |. Vict. ¢. 26, $ 27, have not been followed. 
“The Court has leaned toward the adoption of the 
“rule enacted by that statute as to wills thereafter 
“made in England, namely, that a general devise or 
“ bequest should be construed to include any real or 
“ personal estate of which the testator has a general 
‘power of appointment, unless a contrary intention 
“ should appear by his will,” ete. 

Sewall vs. Wilmer, 182, Mass., 131, 184. 


Mrs. Wilmer’s will is almost in the language of thie 
disposing parts of Mrs. Clemson's will, certainly it is as 
comprehensive. ‘This case recognizes that it does not 
execute the power of appointment, construed by the 
English rule. The decision also holds that if the prop- 
erty to be affected under the power had been located in 
Maryland, the Maryland law would have governed, and 
the power would not have been executed. But that 
the Massachusetts law governed the property being in 
Massachusetts. In the case at bar the South Carolina 
(dlecisions agree with Maryland. The property was in 
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South Carolina and this case therefore decides that Mrs. 
Clemson's will did not exeeute the power. 

The ease of White vs. Hieks, 33 N. Y., 353-407, re- 
pudiates the English rule as of force in New York— 
Denio, Judge, saying, after reviewing and _ criticising 
the English decisions : | 

“ T feel confident that we ought not to follow a rule 
“thus condemned, and which has been abolished in 
“ the country by whose courts it was established.” 

In the case of Funk vs. Eggleston, 92 IIL. 515, cited 
in the Circuit Court, the Supreme Court of that State 
relies for its decision, mainly on the ease of Nowell 
vs. Roake, as decided at Common Pleas, citing Ch. J. 
Best's opinion, and the dicta of Judges express- 
ing individual dissent from these very rules they felt 
themselves bound by, and were enforcing. 

The Court condemns the opinion in the case of 
Nowell vs. Roakes in King’s Bench reversing the Court 
of Common Pleas, andthe opinion in the House of 
Lords in the same case affirming the King’s Bench and 
reversing the Common Pleas and cites as precedent for 
its ruling the Massachusetts decisions, above explained, 
and the Court saysof the rules admitted to be the English 
law : 

“The demands of substantial justice do not require 
‘we should follow the subtle niceties of some of the 
“ English cases, and such course would be inconsistent 
“ with the liberal rules we have heretofore announced 
“ should govern in the ascertainment of the intention of 
“ testators.”’ 

There is no case, which admits the English law as the 
rule of property, which concurs with the above cases. 
All of these cases, ruling against our contention, ex- 
pressly repudiate the English rule. But these cases, 
so far from affording any authority for the decision of 
this case in accordance with their views, expressly rule 
that they do not lay down the rule of decision at common 
law, as announced by the English cases, and that they 
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are not authority as to what it is, or what should be the 
decision here, except negatively. From this standpoint, 
they are decisions in our favor ; as they admit that under 
the rules of the Common Law they would have been 
decided differently, and therefore expressly decline to 
follow or be led thereby. In fact, Funk vs. Eggleston, 
92 TIl., 515, is all fours with the leading case of Denn 
vs. Roake, 4 Bligh N. S., 1 (House of Lords), and 
reaches exactly the opposite conclusion, not by holding 
that it has laid down the Common Law, but by holding 
that the Common Law rules, as there laid down, have 
never been adopted in Illinois. 

But even the case of Funk vs. Egeleston does not 
involve so radical a departure from the rules of con- 
struction laid down at common law «as would the case 
at bar. In that case the diffienlties of adopting any 
other constrnetion would perhaps have warranted the 
finding that the power was’ executed, without laving 
down the principles which the ease doés decide. Be 
that as it may, however, it clearly lavs down rules 
which destroy its foree as authority in any State which 
has adopted the old English rule. 

In the case cited from Mississippi the following ex- 
tract shows how far it fails to support the contention 
made in the opinion of the Court below. It rests speci- 
fically upon the statement that the most important 
provisions of the will would necessarily fail unless the 
power was considered as executed thereby. 

‘ By the residuary clause the testatrix after provid- 
“ing for the payment of all expenses and legacies, be- 
* queathed the balance of her estate to her two children. 
“ It does not appear that she possessed when the will 
“was made, (and her death took place immediately 
‘ afterwards), any estate, real or personal, that was not 
covered by the power, except one slave which was dis- 
* posed of by a previous bequest. That slave conse- 


“* quently did not pass to the residuary legatees. From 


“all that appears by the record, or on the face of 


ee 


34 


“the will, if it did not operate upon the property 
‘ covered by the power, which was then in the posses- 
sion of the testatrix, it must of necessity fail in its 
most important provisions. Most of the specific lega- 
cies would be defeated, and the provision for her two 
children, which we must suppose her main purpose, 
‘‘ frustrated. Her intention is not to be doubted. She 


meant to execute the power or she meant nothing.” 
Andrews vs. Brumfield et al., 32 Miss., 107- 
117. 


VY. Reve tv Sovrn Caro ina. 


But the question is not an open one in the State of 
South Carolina, she having declared by her Supreme 
Court that the rules of the common law as laid down in 
the case in 19 E. C. L., 139, above quoted, are the rules 
which govern the construction of a general devise as 
executing a power of appointment in that State. 

In the case of Bilderback vs. Boyce (145. C., 528 
535), the Supreme Court of South Carolina recognizes 
the English rule, viz.: “ that the Court would infer an 
‘ intention to execute the power only in three cases : 
‘“ First, where the same referred in the will or other 
“instrument to the. power ; second, or referred to the 
“ property which is the subject, and which is to be ex- 
‘ecuted ; third, or where the provisions in the will 
would have no operation except as an execution of the 
power.” 

In reply to the argument that the Court should not 
adopt this rule, but that of the Statute of William LV., 
they say, “that while the rigid enforcement of the 
“ rules of construction, before referred to, may have, in 
‘some instances, run counter to the actual intention, 
“ which sometimes happens in the application of other 
‘rules for the construction of wills, we do not appre- 
“ciate the objection to the full extent urged. Upon 
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‘* such a subject it is necessary to have rules ; other- 
“ wise we should be absolutely at sea.” 
Because of the important bearing of this decision 
upon this case, we quote it at length. 


McGowan, A. J.: 


“The late Ker Boyce departed this life in 1872, 
‘leaving a will whereby he devised (the Merchant’s 
Hotel), &e., to James J. Bovee ef «v/., executors, ix 
trust, to permit his son, Samuel P. Boyce, to take the 
income for his own use and maintenance during his 
natural life, and after his death to the use of such 
person or persons as he, by his last will, might ap- 
point, or, on failure of such appoimtment, to his 
‘children or their issue living.” 
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“ Samuel J. Boyce left a will by which he provided 
as follows: ‘1. I direct that all my just debts be first 
2. I give and bequeath one moiety of all the 


‘ paid. 


‘rest and residue of my estate whatever to my beloved 
‘wife, Mary E. Boyce, for her absolute use and behoof 


‘ forever. 


‘moiety of all the rest and residue of my estate, what- 
‘ever and wherever, to my brother James P. Boyce, 
‘in trust for my children, (naming them), upon the 
terms and conditions therein expressed.’ 
proceeding for possession of the said hotel, instituted 
by the children of Samuel J. Boyce against James P. 
Boyce as trustee, and Mary E. Boyce, widow of 
Samuel J. Boyce, who alleged that the power of ap- 
pointment given to their father, Samuel, J., was never 
executed, and that his interest for life having ended, 
they are entitled to said premises as remaindermen 
under the will of their grandfather, Ker Boyce. 
defeadant resisted the claim, alleging that the will of 
Samuel J. Boyce, although in general terms without 
any reference to the power, was a good execution of 


the power, ete. 


3. I give, bequeath and devise the other 
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“The question has often been made before the courts 


‘in England and in most of the States of the Union ; 


but it is said that it is now presented for the first 
time in this State. The precise point is, whether a 
mere power to declare by will uses in a lot of land, is 
duly executed by a will in general terms disposing of 
the whole estate of the donee of the power, without 
any reference in terms to the power or the property, 
and where the donee’s own property satisfies the 
terms of the wiil. 

* All the authorities agree that this is a question of 
intention. Samuel J. Boyee had the power to appoint 
by will. He made a will disposing of his whole 
estate. Did he intend thereby to execute the power 
as to the hotel? Intention is a matter of fact, and 
must be reached through the will itself. In order to 
facilitate the inquiry as to the intention in such cases, 
the Court of Chancery in England, after much divis- 


‘jon and many efforts, at length settled certain rules 


to be followed. Without going into the learning in- 
volved, or attempting to review the numerous cases 
upon the subject, we content ourselves with a refer- 
ence to those rules as stated in the cases cited 
in the decision of Doe & Nowell vs.. Roake, 
9 E. C. L., 497, which was carried by writ of error to 
the King’s Bench (11 E. C. L., 653 ;5 B. & C., 720), 
and from King’s Bench to the House of Lords, where 
the judgment of the King’s Bench was attrmed (19 
E. C. L., 139). In that case it was solemnly decided 
that the Court would infer an intent to execute a 
power only in three cases: /'st, where there was 
some reference in the will, or other instrument, to the 


‘power. Second, or reference to the property, which 


is the subject on which it is to be executed. Third, 
or where the provision in the will would have no 
operation except as an execution of the power. 

“ According to this canon of interpretation, the 


ad 


° 
o 


‘masters of equity: 
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power in this case is clearly not executed. The Mer- 
chants’ Hotel is not mentioned in the will of Samuel 
J. Boyee, nor is the power referred to, and the terms 
ure satisfied by the property which he left, without 
including that as to which the power existed. 

“ But it is strongly urged upon the Court, that as 
the point involved is now for the first time to be ce- 
cided in South Carolina, we are not complicated by 
previous decisions, and are at liberty to make a rule 
of our own—that the old rule of the English Chan- 
cery should not be followed by us, for the reason, that 
in its operation there, it was not entirely satisfactory, 
resulting often in defeating, instead of carrying out, 
the intention. It is true that some eminent English 
Judges have expressed themselves to that effect, and 
that for this or some other reason, laws have been 


‘passed in England which declare that a general ce- 


vise of real or personal estate in wills should operate 
as aun execution of the power of appointment of the 
testator over the same, unless a contrary intent should 
appear in the will (7 Will. [V; L Viet., «. 26,$ 27 e.). 
These statutes are certainly not of force as law in this 
State, but the principles and practice of the old En- 
vlish Chancery announced and followed by the great 
Somers, Hardwicke, Eldon 
and others, have been generally regarded with 
the greatest respect, and as the highest author- 


‘ity, if not absolutely binding upon us. The 


Court of Chancery was originally established in 
South Carolina, while a province of Great Britain, in 


‘1721, and was ‘empowered to have and exercise the 


‘ same jurisdiction in hearing, adjudging and determin- 


‘* ing all causes and suits in equity in as full and ample 


‘ 


i manner as any Chancellor, Court, or Courts, of 


'* Chancery in America can, may, or ought to do. 


While the rigid enforcement of the rules of construe- 
tion, before referred to, may have, in some instances, 
run counter to the actual intention, which sometimes 
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‘ happens in the application of other rules for the con- 
“ struction of wills, we do not appreciate the objection 
to the full extent urged. Upon such a subject it is 
‘ necessary to have rules, otherwise we should be ab- 
solutely at sea. The execution of a power is not an 
ordinary matter, but is out of the usual course of 
things. It is encumbent upon the donee of the power 
‘to do the act ; if not done, certain consequences of im- 
portance follow, and it would seem to be im accordance 
with the analogies of the law, that those who claim 
under the appointment, should be held to show satis- 
factorily that it was made. In a large majority of 
cases testators dispose only of their own estates. 
These wills, which embrace also the execution of a 
power, are exceptions to the rule. | When, therefore, 
‘a testator having property leaves a will disposing of 
it in the usual manner, without any reference to a 


A 


' power, the inference, in the absence of other proof, is 
that the will is not one of the exceptions, but, as it 
purports, disposes only of the estate, proper, of the 
‘testator. If the will were intended to refer to and 
‘accomplish a matter, so remarkable as the execution 
of a power, the part intended to make the appoint- 
ment would naturally be separate and distinct. from 
the other parts. Every instrument executing a power 
should mention the estate or interest disposed of ; 
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and it is best to declare it to be made in exercise of 
the power, and the formalities, required in the execu- 
‘tion of the power, must appear on the face of the in- 
“ strument.” (4 Kent, 329.) 

“ Tn most of the States of the Union, which liave no 
legislative enactments on the subject, there has been, 
‘as we understand it, a general acceptance, with some 
modifications, of the rule followed in the English 
Chancery. These modifications, for the most part, 
are upon the point of allowing proof of the cireum- 
stances under which the will was executed, so as to 
“ allow it to be read in the light of these circumstances. 
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The cases are not in accord and we will not eneumber 
this opinion by referring to them. If there can be 
said to be a distinct American cloctrine upon the sub- 


‘ject we do not know that it is anywhere better stated 


than by Judge Story in Llagge vs. Miles, 1 Story. 
426, cited in a note to 2 Eq. Jur., $ 1062. In that 
case the rule of construction before referred to was 
stated, and the Judge in commenting says: ‘ The 
‘authorities on this subject may not all be easily 
reconcilable with each other, but the principle fur- 
nished by them, however occasionally misapplied, is 
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never departed from if the donee of the power intends 
to execute the power ; that intention, however mani- 
fested, whether directly or indirectly, positively or 
by just implication, will make the execution valid and 


- 
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operative. I agree that the intention to execute the 


. 


power must be apparent and clear so that the trans- 


~ 


action is not fairly susceptible of any other interpre- 
tation. If it is doubtful under all the circumstances, 
then that doubt will prevent it from being deemed 
‘as an execution of the power.’ 

‘ We are content to take this as the result of all the 
American authorities, which declares that the inten- 
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tion to execute must be apparent wid clear so that th 
transaction is not susceptible of any other suterpretu- 
tion. Taking this as our guide, did Samuel J. 
Boyee intend by his will to execute the power in 
reference to the Merchants’ Hotel? His will makes 
no reference to the power, or the  property- 

it contains no expressions such as are usually 
employed in executing powers, but only the words of 
ordinary disposition, providing first for the payment 
of debts, &c. The testator had property of his own 
which fully satisfied the terms of the will, which, 
from anything that appears on its face, might have 
been prepared by one who had no knowledge of the 
power or the existence of the hotel. Before deciding 
the question whether the property as to which the 
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power existed passed under the will of Samuel S. 
Boyce as part of his own estate, it is proper to Inquire 


‘ what the power of appointment was; whether it was 


part of his ‘ estate, in such sense as under that de- 
scription alone it would pass under his will. Samuel 
J. Boyee, never had any estate in the Merchants’ 
Hotel. It belonged to his father, who gave it to 
trustees ‘to permit his son, Samuel J., to take the in- 
‘come for his own use and maintenance during his 


‘* natural life, with power of appointment, and on 


failure of such appointment, to his children. 
‘“ The remainder-men /”2 exse under the will of Ker 


‘ Bovee took a vested interest, subject to be divested 


by the execution of the power. Williman vs. Holmes, 
4 Rich. Eq. 476. The power could be exercised only 
by will, which took effect at the death of Samuel J., 
when his interest even in the income ended; so that 
at the time the will took effect the testator had no 


‘* property interest whatever in the hotel. We do not 


ce 


ngree that the distinction between properly and 


‘ power is a clistinetion entirely without a difference. 


This case affords a good example of a naked power 


‘as distinguished from property. * * * The words 


in the residuary clause are very comprehensive, ‘ what- 
‘ever and whenever, but they do not reach to the 
hotel, for the reason that they refer in terms to the 
testator’s ‘estate.’ The expression ‘all the rest 
‘and residue of my estate of every nature 
and kind,” in Blagge vs. Miles was said to be ineap- 
able of passing property over which testator had only 
au power. These words mean that the testator does 


‘not intend to die intestate as to any part of his 


estate, and they generally mean nothing more. Lup- 
ton vs. Lupton, 2 Johns. Ch., 623. Looking at the 
terms of the will, and all the surrounding cireum- 
stances, it does not appear that the intention of Sam- 
uel J. Boyce to execute the power under his father’s 
will was ‘apparent and clear, and we think the trans- 
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‘action is fairly susceptible of the interpretation that 
‘he meant to dispose of his own estate, and not to 
6 


execute the power as to the Merchants’ Hotel.” 
This is a rule governing the transmission of property 
in the State of South Carolina, and as such will be 
followed by this Court : 

“Where any principle of law, establishing a rule of 
“ real property, has been settled in the State Courts, the 
sume rule will be applied by this Court that would 
he applied by the State tribunal.” 

Sackson vs. Chew, 12 Wheat., 152-162. 
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“The opinion of the Court in the case of Kennedy 
vs. Marsh (2nd MeCord, 252), was an able and delib- 
“erate one. It was a judicial construction of the will 
“ of Mr. Laurens, according to their view of the rules 
‘“ of the common law in that State as a rule of property, 
‘and comes within the principle adopted by this Court 
‘in Jackson vs. Chew, 12 Wheat., 153-167, that such 
“ decisions are entitled to the same respect as those 
“ which are given on the construction of local statutes.” 

Henderson et ux. vs. Griffin, 5 Pet., 151, 154. 


. 
~~ 


To the same effect are also- 
Beauregard vs. New Orleans, IS [lour., jy? . 
Suydou US, We//iamson, 24 Hovw., 27 . 
Orvis vs. Powell, 98 UNS. 176. 


The Supreme Court of South Carolina having ap- 
proved of the English cases as the rule of property in 
that State, and trying this will by the application of 
these rules, we insist that testatrix in speaking of 
legacies to which she »was entitled, and devising the 
property to which she was entitled, and speaking of it 
us my property and estate, having some property upon 
which it could operate, exeluded a reference to, or 
execution of, the power of appointment. 


, 
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The rules of the Common Law are well and tersely 
stated by Chancellor Kent, as follows : 

“ Tn the case of wills it has been repeatedly declared, 
“and is now the settled rule, that, in respect to the 
“ execution of a power, there must be a reference to the 
“ subject of it, or to the power itself, unless it be in a 
‘case in which the will would be inoperative without 
“ the aid of the power, and the intention to execute the 
‘ power became clear and manifest ” (4 Kent's Comm., 
marg. p. dd4). 

The following leading English cases are quoted at 
some length, showing the strictness of the rules recog- 
nized as the law of South Carolina in Bilderback vs. 
Boyce, supra. 


Webb vs. Honnor, I Jac. and Walker, 33 cs 

A testator having a life estate in £600 of 5 per cent. 
consols, with a power to appoint by will, and said funds 
being held in trust to pay the Income therefrom to said 
testator for life, made the following will : 

« And as to all and singular of the whole of my per- 
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sonal estate, consisting of money invested in the pub- 
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lic funds, household furniture, plate, money, watches, 


. 
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trade and all and the whole of every such property 


~~ 
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as Limay be in possession of or in anywise entitled to, 
“at the time of my decease, I do hereby give and dis- 
“ nose and bequeath unto my beloved wife,” ete. 

The fact that testator had no other property in the 
funds was stated in the bill and admitted in the an- 
swer. 

The Master of the Rolls (Str THomas PiumeEr): “I 
“ think there must be something more than there is in 
“ this will before we can break in upon the general 
‘ principle established by the cases referred to. There 
“is not on the face of the will any reference to the 
“ power ; that is not necessary to make it a good exe- 
‘“ cution, but the defect must be supplied by very clear 
“internal evidence of the intention. Now in this in- 
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‘strument there is nothing to show that the testator 
“ meant to dispose of anything but his own property, 
“ every part of it, is satisfied by giving all that he was 


‘* possessed of.” 


Lovell vs. Knight, 3 Sim, 275 : 

A married woman having power to appoint lease- 
holds and stock, held in trust for her benetit for life, 
by her will, executed and attested as required by the 
power, but not referring to it, gives to her hus- 
band the whole of her property, both real and per- 
sonal, and whatever she might possess at her de- 
cease. The only property subject to be affected by 
this will were said leaseholds and stocks. The testa- 
trix own property consisted solely of £112, 18s, 9d, 
ncerned rents and dividends in the hands of the trus- 
tees. These were insufficient to pay the debts due 
lrom testatrix on account of her separate estate.” 

Vice-Chancellor (Sir L. SHADWELL): 

“ T do not think that if this person had intended to 
‘ (lispose of all her property, more comprehensive and 
‘“ veneral terms could have been selected than are here 
“used, and I apprehend it to be perfectly settled that 
‘* whenever a will is couched in such terms, as that, upon 
“the face of it. it appears to express an intention to 
“pass the general property which may belong to the 
‘ party making the will, such a will shall not be deemed 
‘an execution of the power with regard to any specific 
‘* property.” 

This case was affirmed on appeal. See as to this, 
and for a similar ruling on a like will: Lempriere vs. 
Valpy, 6 Stm., 108. 


Soues vs. Tucker, 2 Merivale, 533 : 

‘Mary Mones, by will, devised to Tucker all her 
freehold and copyhold estates upon trust to permit 
Elizabeth Smith to receive the rents, ete., during her 
life, and after her death upon trust to sell the same, 
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and out of the produce pay £100 to such person or 


persons as the said Elizabeth Smith shall by her last 
will appoint. Elizabeth Smith survived Mary Mones 
and made her will as follows: 

“ ¢T will and bequeath to Mrs. Mary Jones thesum of 
‘ £100, likewise the whole of my household furniture, 
‘plate and linen, ete. Whatever remains to me for 
‘rent from Mr. Tucker, is to discharge my rent and 
‘funeral expenses.’ 

“The bill charged that Mrs. Smith, at the time of 
“ her death, did not possess any personal estate, save a 
‘few articles of household furniture ; that she had 
“ often, before her will, expressed and declared it to be 
“her intention to give to Mary Jones the £100, over 
“ which she had the power of appointment. No evidence 
“was taken. The answer did not traverse the allega- 
* tions of the bill. 

The Master of the Rolls—(Sir William Grant): 

“ Here it is alleged that the testatrix had no property, 
“except a few articles of household furniture, which 
“she has specifically bequeathed. Some property, 
‘ however, she had; she speaks of rent due her, as well 
‘© as household furniture, plate and linen. Then what 
“is to be the quantum of property that shall furnish 
“ the criterion for deciding whether a testatrix, making 
“a bequest, is or is not exercising a power? It is not 
“like an inquiry whether there be anything but copy- 
“ hold to answer a devise of land. ‘The question then is, 
“ whether there was anything for the devise to operate 
“upon at the time when it was made? A_ will of per- 
“sonalty speaks at the death; the state of that descrip- 
“ tion of property at the time of the wili does not fur- 
‘ nish the same evidence as to the intention. In Nannock 
“vs. Horton, the Lord Chancellor referring to Andrews 
“ vs. Emmott, and other cases of that class, takes it to 
“ be settled, ‘that you are not to inquire into the cir- 
* * cumstances of the testator’s property at the time of 
“* the will to determine whether he was executing the 
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“ «power or not. In my own private opinion, [ think 
‘“‘ the intention was to give the £100, which the testa- 
“ trix had the power to dispose of, but I do not con- 
“ ceive that I could judicially declare the power to have 
‘* been executed, even if the result of the investigation 
‘should verify the representation that is made as to 
“ the state of her property.” 


Lanner vs. Bradford, 3 Eng. Chane. Repts., 355 (head 
notes). 

‘ Where, under a settlement, a testator had, in a cer- 
“tain event, conveyed the estate, subject to a term, 
“and had, under the same settlement, a power, in the 
‘“ particular event, to appoint a fee, subject to the term, 
“ by deed or will, and by his will he devised the estate 
“in fee, without reference to his power, the will takes 
“ effect as a devise of his interest. and not as an execu- 
“ tion of his power. 

“ By the same settlement, he had, in the event it 
“happened, a power to appoint «a sum of £1,000, 
‘which was to be raised after his death by the term to 
‘‘ which the fee of the same estate was subject ; but his 
‘“ will took no notice whatever of this power; the de- 
‘‘ vise of the estate does not operate as an execution of 
‘ the power to appoint the £1,000.” 


Roake vs. Denn, 4 Bligh, N.S., 1: 

Sarah Scott was seized of lands im the County of 
Surrey, as to one moiety in fee, by «descent. The 
other moiety was limited to her for life, with power 
to appoint an estate in fee by deed or will, with re- 
mainders over, in default of appointment. Sarah, by 
her will, devised all of her freehold estates in the 
County of Surrey to John Roake, for life, conditioned 
that out of the rents he should keep them in repair ; 
at his death, the lands chargeable with an annuity, 
were by this will devised to the children of John 
Roake. Sarah died, leaving John surviving, and at 
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‘is a question of intention, and so perhaps it is, but 
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the respective times of making her will and of her 
death, she had no other lands in Surrey than _ those 
above stated. On appeal, in the House of Lords, 
affirming the judgment of the Court of K. B., the 
opinion of the Judges was delivered by the Lord 
Chief Baron, as follows : 


‘ 


‘ There is no difference of opinion among the Judges. 
The question which they have to consider in pursu- 
ance of your Lordship’s order is expressed in these 
words: Whether, upon the facts stated in the special 
verdict in this case, the will of Sarah (Scott) Trimmer 
operated as an execution of the power of appointment 
of that moiety of the tenements in Surrey of which 


‘she was tenant for life, with power of appointment, 


stated in the special verdict. We «are of: opinion that 
this «devise is not an execution of the authority . 


‘viven to Sarah Trimmer by the settlement of (850. 
‘“ There are many cases upon this subject, and there 
‘is hardly any ease in which the principle appears to 


have been stated with more uniformity or acted 
upon with more consistency. They began with 


‘Sir Edward Clere’s case, in the reign of Queen Eliz- 
‘abeth, and are continued down to the present time, 
‘and I may now venture to say that,in no instance, has 
‘a power or authority been considered as executed, un- 


less by some reference to the power or authority, or 
to the property which was the subject of it, when, un- 
less the provision, made by the person entrusted with 


‘the power, would have been entirely ineffectual, would 


have nothing to operate upon, except it were consid- 
ered as an execution of such power and authority. In 
this case, there is no reference tothe power, and there 
is no reference to the subject of the power, «nd there 
is sufficient estate to answer the devise without calling 
in the undivided moiety now in question. All the 
words are satisfied by the undivided moiety of which 
she was the owner in fee. It is said that the present 
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“ there are many cases of intention where the rules by 
“ which the intention is to be ascertained are final and 
“settled. It would be extremely dangerous to depart 
‘from these rules in favor of loose speculation respect- 
‘ ing intention in particular cases. It is therefore that 
‘the wisest judges have thought proper to adhere to 
‘the rules I have mentioned, in opposition to what 
‘they have thought the proper intention, in the par- 
“ ticular case before them.” 

As construing the words “ my property and estate,” 
“ property Tam now or may hereafter become pos- 
sessed” to relate alone to testators’ own property, 
particular attention is asked to the following cases : 
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kvans vs. Kvans, 23 Beavan, 1: 

On Ist of August, 1848, Emily Haigh, then Mrs. 
Evans, immediately before the birth of her first 
child, made a will in these words: “This is “my 
last will and testament regarding the disposal of the 
‘ property and income [am now or may become possessed 
“of” = * * “T will that in the event of my leav- 
‘ing children, that my dear husband shall enjoy the 
“ interest of my property during his lifetime, and that 
‘at his death it be equally divided among my surviv- 
“ang children on their arriving of age, ete.” Mrs. 
Evans died 13th December, 1854, leaving her husband 
and three children surviving. At the time of her death 
she had, in addition to a life estate subject to her 
power of appointment by will, only £93 arrears of in- 
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come in the hands of the trustees and a contingent re- 
Versionary interest in some trust moneys. 

The Master of the Rolls (Sir John Romilly) : 

‘* After consideration of the authorities which relate 
to this subject, I have come reluctantly to the opin- 
“ion that the will of the testatrix did not operate as 
an execution of the power contained either in the set- 
“ tlement or in the will. In the first place, it is to be 
observed that she disposed of the ‘ property and in- 
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come I am now or may become possessed of.’ The 
funds or money which she had the power to dispose 
of consisted of two classes ; first, that which belonged 
to her as her own property, and that which did not 
belong to her as her own property, but over which she 
had the power of disposition. This distinction be- 
tween property and power, notwithstanding some at- 
tempt to disturb it, is perfectly settled, and so must 
be borne in mind in considering this case. In her will 
she refers to property which she then possessed, 
and to property which she might become possessed 
of. She nowhere refers to property not be- 
longing to her, but over which she had a 
mere power of appointment. If there were nothing 
to satisfy the previous words it might be urged that 


‘the Court must decide that they operated as a good 
‘execution of the power, because, unless they be held 
‘to have reference to the power, there is nothing to 


which they can refer; but in this case both the 


‘ branches of the settlement in this will are satistied 


when the facts are known. * * * ‘These words em- 
brace all her real and personal property, but if there 
be property to satisfy these words, can they go be- 


‘yond them and extend to dispose of what was not the 
‘property of the testatrix, but over which she had only 
‘a power of appointment ? It is difticult to found any 


part of the decision on the greater or smaller amount 
of her property, whether it was £90 or £9,000. The 
words are adapted to include everything that was, 
and to exclude everything that was not, of her own 
property. 
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Jones Us, Curry,. 1 Nivanson 8 Pepts., /): OO 


‘ The will of a person having a power to dispose of 
fund consisting partly of real estate and partly of 


household furniture, linen and plate, containing a gift 
of ‘ all of my estate and effects of whatever denomina- 
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tion, and all my household furniture, with linen and 
plate,’ is not an execution of the power. A bill filed by 
the legatees recited that exclusive of a debt of £100 
which was considered as lost, testatrix did not at the 
time of her death possess any real or personal property 
except this property over which she had these powers 
of appointment. Parol evidence was introduced to 
same effect.” 

The Master of Rolls (Sir Thomas Plumer) : 

“ The first question is whether the Court can collect 
‘on the face of the will, so far as respects personalty, 
‘an intention in the testatrix to pass this property. I 
“say on the face of the will, because it is now clear that 
“ the Court cannot look beyond the will. Whatever is 
“ the inadequacy of a testator’s property to satisfy the 
“ terms of the will, and whatever may ‘be the conviction 
“ of the Court of his intention to execute the power, 
‘ the state of his personalty at the time of the will or 
“ of the death cannot be examined for the purpose of 
“ collecting evidence of his intention. * * * In the 
present case, so far as respects personal property, it 
‘is clear.nothing on the face of the will denotes an in- 
“ tention to dispose of this fund. ‘The will purports to 
‘“ puss the property of the testatrix in terms appropriate 
for that purpose, without reference to the power, or 
to anything which is the subject of it. On this in- 
strument the judgment of the Court must be founded, 
‘nor can I, consistently with the principles to which I 
‘ have adverted, receive the evidence that has been 
offered of the insufficiency of the testratrix, personal 
property to satisfy the purposes of her will. The 
only remaining question (and but for that the case 
would hardly be open to argument), is whether so far 
‘as the real estate is concerned an intention to exercise 
her power can be collected from the will and from the 
extrinsic evidence, to which on the — subject 
“of realty the Court is permitted to resort. On 
“that point there is a shade of novelty in this 
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“ case; but, not withstanding an «naxiety to support 
“ the will, I should not feel justified in pronouncing a 
‘ judicial opinion that the testratrix designed to pass 
“ this real property. The case of Standen vs. Standen 
“ has established that with regard to real estate the 
“ Court may examine whether the circumstances of the 
‘ testator’s property are such as to give effect to the 
“ will, and if this will had contained an unequivocal 
‘ devise of realty, the Court, under the authority of 
“ that decision, must, in order to give operation to an 
“instrument which would otherwise be inoperative, 
‘* have resorted to the fund, the subject of the power. 
“* But this will contains no words which will be without 
‘* operation unless referred to the power. On the con- 
“ trary, the testratrix uses terms of generality, ‘all my 
* estate and effects of whatever denomination.’ That 
“clause would embrace all her real and personal prop- 
“erty ; but would it go beyond that? Can it exend to 
“ what is not the property of the testratrix ? The words 
‘are not a specific description of any estate, or any 
‘species of interest, but adapted to comprehend every- 
“ thing which was, and to exclude everything which 
“was not, a part of her property. In order to apply 
“them to property not hers, we must reject the pro- 
“noun ‘my’ and say that by the phrase ‘my estate 
“ and effects” she meant to give what was not her own. 
“ That would be not to construe, but to contradict the 
“ words of the will. The distinction, notwithstanding 
“ some expressions of Lord Rosstyx, in Standen ys. 
“Standen, being now established between property 
“and power, these words containing no direct refer- 
‘ence to any particular fund, nothing in the descrip- 
“ tion to enable the Court to collect her intention to 
‘“ exercise her power are not sufticient to designate with 
“ due certainty property not her own, but of which she 
was empowered to dispose. Though she had no real 
estate, she might have personal property of various 
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“ deseriptions, and the terms would be satisfied by 
‘“* passing that. 

Such, likewise, is the tenor of the American decisions 
in which the common law rule is followed. The rule 
as laid down by Chancellor Kenv is quoted, fortified 
and amplified by these decisions. We refer to two or 
three. | 


Binghauw’s Appeal, 64 Penn, 247 : 


AGnNew, J. : 

“Tt may be admitted that the intention of the donee 
‘of a power is the true criterion to determine its exe- 
“eution. But this intention must appear in the instru- 
“ment itself. In Pennsylvania the rule is that the in- 
‘ strument must refer to the power to be executed, or act- 
‘ually dispose of the subject of it: Wetherel vs. Weth- 
“erel, 6 Harris, 265; Thompson vs. Garwood, 3 Whart., 
“987 ; Meconkey’s Appeal, 1 Harris, 259: Keefer vs. 
“Schwartz, 11 Wright, 508; Commonwealth vs. Duf- 
“field, 2 Jones, 280; Heffernan vs. Adams, 7 Watts, 
“116. When the donee of a power refers to it, or 
‘“when he disposes of the subject of, it by such a de- 
‘“ scription as identifies it, the intent to execute is free 
‘from uncertainty. A third mode of ascertaining the 
‘intention. is, when the instrument of execution cannot 
“have any operation except on the ground that the 
“<lonee intended to execute his power, as where it is a 
‘“ power to dispose of real estate and he has none of 
‘“lisown. It is manifest the third mode is rather a 
‘a legal presumption than a manifestation of intention 
‘‘—-a positive inference drawn from a negative fact. 
‘But positive legal presumptions cannot judicially , 
“arise upon equivocal or uncertain conditions of facts. 
‘“ Hence, the mere fact that the bequests in a will exceed 
“the testator’s estate cannot draw after it an in- 
“tention to execute the power. * * * It is 
“possible, but not certain, that he intended 
“an execution of the power. It must not be 


D2 
“ forgotten when handling such a question, that we are 
‘dealing with the property of another, and not with 
“ that of the donee of the power. In the donee it is 
‘“ but a trust, and those interested in the estate of Wil- 
‘liam Bingham have a right to know that the will of 
“their testator has been actually executed as he in- 
“ tended by the donee of this power. Hence, they are 
“ entitled to certainties, not mere conjectures or possi- 
“bilities. The New York case of White vs. Hicks, 
“ 43 Barb., 64, is entitled to no weight here. Justice 
SUTHERLAND admits that the English authorities, since 
“ the revolution, ave strongly against evidence of in- 
“tention, dehors the ‘ustrument, and states the law 
“ (this is “ will” in the decision), in regard to personal 
“ property is, that you cannot look beyond the face of 
“the will for an intent to execute the power. The 
“ question was one of evidence, and its character pe- 
“ enliar; and, at the close of lis opinion, he clearly 
‘derives his conclusion from local and, in part, statu- 
“ tory considerations in determining that the evidence 
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‘ of the intrinsic fact was properly received.” 
An earlier case from Pennsylvania furnishes an ad- 
mirable statement of the law governing this subject. 


Witherel vs. Witherel, 1S Penn. St., 265 : 

‘ But the rule of construction in this case, which 
‘involves all others, is that the intention to execute 
“ the power must be so clearly manifested in the act of 
“ execution, that it is impossible to impute any other 
(Andrews vs. Emmott, 2 Brown’s Ch. Rep., 297; Nowell 
vs. Roake, 2 Bingh., 497).” 

Attention is called to the following very carefully 
considered case decided by the Court of Appeals of 
Maryland : 


Patterson et al. vs. Wilson, 64 Maryland, 197 : 
“ Upon an inspection of the will of Mary L. Patter- 
‘‘ son, it at once becomes apparent that there is not the 
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slightest reference made to the power created by the 


‘ wills antecedently by her parents. It has, however, 


been decided that the donee of a power may execute 
it without referring to it, and without taking any no- 
tice of it, provided the intention to execute the power 
really appears. Smith vs. Adkins, 41 L. J. Chane., 
628 ; Doe dem.; Smith vs. Bird, 5 B. & Ad., 695; 
Sugden on Powers, 373. 

“ But a person taking under the execution of a power 
does not derive his title from the donee, but from the 
donor under the authority of the instrument creating 


‘the power. Bradish vs. Gibbs, 3 John. C. R., 523. If, 


therefore, there is no express reference to the instru- 
ment creating the power, it is apparent that there 
should be some special reference to the subject on 
which it is to operate, the stune circumstances lead- 
ing to the conclusion that its execution was intended. 
Thus in Doe dem. Caldecott vs. Johnson, 7 Man. & 
Gran., 1047, where it appeared that the testator, 
holding property for life with a power to devise or 
convey, had in general terms devised and bequeathed 
all his real and personal estate, it was held that the 
will was not a good execution of the power, because 
it contained no reference to tle power, or to the 
property on which it was to operate, or to anything 
from which it could be inferred that the testator in 


‘framing the will had the power in his contemplation. 


“It has long been the.settled doctrine in England 
that where the power is not referred to, the property 
subject to its operation must be mentioned, so as to 
indicate that the disposition was intended to effeet it, or, 
in other words, the donee must do such an act as to 
show that he has in view the thing of which he has the 
power to dispose. When the question has arisen in 
the construction of wills, it seems to have been for- 
merly settled that a mere general devise or bequest, 
however unlimited in terms, will not comprehend the 
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“ subject of the power, unless it refer to the subject or 
“to the power itself, or unless an intention to execute 
“it becomes apparent from circumstances tending to 
“ such a conelusion. Lowson vs. Lowson,3 Bro. C. C., 
“972; Moulton vs. Hutchinson, 1 Atk., 558; Hales vs. 
“ Morgeman, 3 Ves., Jr., 299. , - - 

“Tn recognition of this doctrine, Chancellor Kent 
“says that, ‘in case of wills, it has been repeatedly de- 
‘‘ clared, and is now the settled rule, that in respect to 
“ the execution of a power, there must be a reference to 
“ the subject of it, or to the power itself, unless it be ina 
‘ease in which the will would be inoperative without the 
‘* ald of the power, and the intention to execute the pow- 
“er became clear and manifest.’ 4 Kent Comm., marge. 
334. 

“This Court has recognized and adopted the rule 
‘as settled in England and as so clearly and concisely 
‘ stated by the eminent jurist just mentioned. Morey, 
‘* Ex’x of Michael, vs. Michael, 18 Md., 241 ; Md. Mut. 
‘* Ben’t Society of Red Men vs. Clendimer, Admr., &e., 
“44 Md., 429: Foos vs. Searf et al., 55 Md., 309. 

See likewise 

Pease vs. Pilot hnoh [ron (0., 49 Mo., 124. 


This is the doctrine laid down by this Court. 


Llake vs, Hawkins, 98 TC. ee 2 et 

‘* Whether this will was an execution of the power re- 
“served to her by. the deed to her son referred to 
‘in the introductory clause—whether it was an ap- 
“pointment of so much of the sum of $50,000 
‘* made subject to her appointment by the deed, as_re- 
‘mained undisposed of by her, is the most important 
question we have now to consider. It must be ad- 
“ mitted that the avowal by the testatrix in the intro- 
ductory clause of her will of her purpose thereby to 
‘execute the power was not itself an execution. It is 
“ important only as it may shed light upon the subse- 
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quent dispositions. A previously expressed intention 


‘may serve to explain language afterwards used, and 


show what its meaning is ; but it is one thing to in- 
tend a future act, and quite another to carry out that 


‘intention. While it is true that whether a power has 


been executed or not it is a question involving a con- 
sideration of the intent of donee of the power, it is 
equally true that the intention must be found in the 


‘acts or dispositions of the donee, and not alone in 


any previously expressed purpose. Prior to the Eng- 
vlish Statute of Wills (1 Vict., ¢. 26), which, so far as 
it relates to appointments by will, has been enacted 
in North Carolina, certain things had been generally 


‘accepted as indicative of an intention to execute a 
' power, and as sufficient indications. As expressed in 


repeated decisions, these were: First, some reference 
to the power in the will or other instrument ; second, 
some reference to the power or subject over which 


‘the power extends ; and third, where the provisions 


of the will or other instrument executed by the donee 
of the power would be ineffectual or a mere nullity, 
or would have no operation, if not an execution of the 
power. The first of these indications, however, must 
be understood as a reference to the power in the 
dispositions actually made. In Lowson vs. Lowson 
“(3 Bro. C. C., 272), a will expressed to have been 


‘made in pursuance of a power which the testator had, 


was held by the Lord Chancellor not to have been an 
execution thereof, because the subsequent disposi. 
tions were apparently applicable only to his own 
estate. It may be remarked that Sir Edward Sugden 
expresses doubts of the correctness of this decision, 
for the reason given by Lord Thurlow ; but he still 
lays down the rule, that ‘ although a will be expressed 
to be made in pursuance of the power, yet if the tes- 


‘ tator appears to dispose of his own property only, the 
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the power will not be executed by the will’ (Sugden 
Powers, 2d Am. Ed., 374). On the other hand, if the 
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‘ will contains no expressed intent to exert the power, 
vet if it may reasonably be gathered from the gifts 
‘and directions made that their purpose and object 
“ were to execute it, the wiil must be regarded as an ex- 
ecution. After all, an appointment under a power is 
‘an intent to appoint carried out, and if made by will, 
‘the intent and its execution are to be sought for 
‘through the whole instrument.” 

It is very significantly remarked that in several of 
the cases that the person exercising a power is not in 
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the position of one disposing of her own, but a special 
agent dealing with the property of another, and dis- 
turbing often the testamentary dispositions the owner 
has made. 

It is a familiar rule that a special ageney shall be 
strictly pursued, and the reasons which plead for lib- 
eral construction in favor of testators have no place in 
considering the question of the execution of a power of 
Appointment. 


SUMMARY. 


Testing this case by the rules of law above laid down, 
we find the following : 


Ist. That Mrs. Clemson received under the will of 
Mrs. Calhoun legacies for herself and a power to ap- 
pont over ab estate bequeathed to another. 


2d. That her estate, and that of her trustee, were only 
for her own life, and that she referred to that life estate 
so held by her trustee as her legacy. 


Od. That in executing her will she referred to the 
legacies to which she held title under her mother’s will, 
classing them with the rest of her property, and mak- 
ing no allusion to the power which she held, or the 
estate upon which that power was to operate. 
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4th. That she invoked only the testamentary power 
which she held over her own effects, and by implication 
expressly declined to exercise the power of appoint- 
ment vested in her over the estate of another. 


5th. That she bequeathed only the property and es- 
tate to which she was entitled or which she might 
thereafter acquire, dealing solely with her own effects 
and her own property, as to which she might otherwise 
die intestate. 


6th. That she further described that property as 
“my property and estate,” clearly evidencing her inten- 
tion to deal alone with that which she possessed. 


Tth. That she nowhere refers to the estate which was 
vested in her daughter Floride Clemson Lee, nor does 
she attempt to dispose of it. 


Sth. That she nowhere alludes to the power which 
she had to appoint to it, but expressly invokes only 
that testamentary power by which she could dispose of 
the distributive shares which she owned in her brothers’ 
und sisters’ estates. 


%h. That her legacies under Mrs. Clemson's will were 
valuable and presented an accumulation which would 
satisfy the reference made in the preamble. 


10th. That even if this were not so, she only under- 
took to bequeath her own property and estate, and she 
had a property and estate which amply satisfies the 
words of her will. 


llth. That her will, therefore, did not execute the 
power of appointment permitted to her over the estate 
vested in Floride Clemson Lee, but only disposed of 
her own estate; that its true construction forbids any 
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other interpretation, and that any other would substi- 
tute another intent for the intent to be legally gathered 
from testatrix’s will. 


VI. Jerispicrion. 


It is claimed that equity has no jurisdiction in this 
ase and that the bill should be dismissed for want of 
jurisdiction. The learned District Judge who granted 
the preliminary injunction decided differently. He 
held that by the purchase under the Master's sale, 
Clemson acquired the fee in this property, in trust 
for his wife, and upon the further trust to hold, subject 
to the limitations of the last will and testament of Mrs. 
Calhoun. That this deed being confirmed by the Court 
the legal title was therefore put in Clemson and passed 
to the present defendant as his devisee, and that equity 
therefore had jurisdiction. He also held that the fact 
that the State of South Carolina could not be sued, and 
that if the will of Clemson was carried into effeet and 
the title conveyed to the State, complainant would be 
rendered remediless im any civil action, gave equity 
jurisdiction (Transcript, p. 35). This ruling was 
aftirmed by the Chief Justice and.the Circuit Judge 
sitting in the Cireuit Court (Transcript, p. 45). 

This case is wholly unlike cases where a complainant 
has been acinittedly at one time in possession of the 
fee, and has been attempted to be dispossessed under 
some unconstitutional law by the agents of a State pur- 
porting to act under such unconstitutional law. In such 
vase the act of the agent is the act of an individual, 
and not the act of the State. But in this case the 
question is purely one of title, arising upon the validity 
of the title claimed by R. W. Simpson, who is in pos- 
session. The State's title depends upon his deed and a 
law enacted by her Legislature accepting this bequest, 
which law will not be unconstitutional, nor the acts there- 
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under illegal, provided the title to this property rested 


in Thos. G. Clemson at the time of his death. 


Hence, 


any suit against the agent of the State would be a suit 
against the State herself, as her agents, so far as they 
acted, would be acting under an authority entirely law- 
ful, and the whole question would not be of illegality in 
the action of the State, but whether or not the title 
under which the State claimed, rested in her grantor, or 
in another, and no such action could therefore be main- 


tuined against those she might put in possession. 


Cunningham “es, Macon & Brunsivich I. f., 


109 1”. S., 446. 


The suffering, therefore, of this deed to be made 


would be an irreparable injury which cannot be reme- 
died, if the injunction be revoked, and therefore equity 
had authority to grant this relief. 


U.S. vs. Duluth, 1 Dill, A609 (Mr. Sustice 
Viller). 


But equity had jurisdiction in this case, guia fteme?, 


to prevent a cloud upon the title bv the exeeution of the 
deed from Simpson to the State. It is true that, as a 
veneral rule, equity will not entertain a bill to prevent a 


cloud upon the title where the party is not in posses- 
sion, but to this rule there are many and well-defined 


exceptions. Says Mr. Pomeroy in his valuable work 


on Equity Jurisprudence, Section 1399, note. 
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“ As to whether possession by « plaintiff is necessary 
before he can resort to equity to remove a cloud, 
there appears to be some conflict of opinion, arising 
from loose and careless statements of judges and an 
overlooking of the principles of equity in regard to 
the exercise of its jurisdiction. When the estate or 
interest to be protected is equitable, the jurisdiction 
could be exercised whether the plaintiff is in or out 
of possession, for under these circumstances legal 
remedies are not possible ; but when the estate or in- 
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“ terest is legal in its nature, the exercise of the jurie- 
“ diction depends upon the adequacy of the legal rem- 
‘ edies ; thus, for example, a plaintiff out of possession 
“ holding the legal title will be left to his remedy by 
“ ejectment under ordinary circumstances (citing au- 
“ thorities) ; but where he is in possession, and thus 
“ unable to obtain any adequate legal relief, he can resort 
“ to equity (citing authorities). Where there is a party 
“out of possession he and has an equitable title, or 
“where he holds the legal title under circumstances 
“ that the law cannot furnish him full and complete re- 
“lief, his resort to equity to have a cloud removed 
“ ought not to be questioned. /2.dmond vs. Packenham, 
“66 11l., 434: Plant vs. Barclay, 56 Ala., 561; Thomp- 
“son us. Lynch, 29 Cal., 189; Hager vs. Shindler, 29 
“Td., 47; Kennedy vs. Northup, 15 Il, 148, 152: 
“ Branch vs. Mitchell, 24 Ark., 431, 439: Ning vs. 
“* Carpenter, 37 Mich., 3623; Ormsby vs. Barr, 22 17., 
“80, 84; Low vs. Staples, 2 Nev., 209,212; Pier vs. 
Fond du Lac, 38 Wis., 470; Lawrence vs. Ziinpleman, 
“37 Arh., 643, 645; Booth vs. Wiley, 102 TL, 84, 
* 755. 

It may be noted that the. Courts of Alabama and 
Arkansas, above cited, have laid down as the general 
rule the proposition that the party holding the legal 
title out of possession will be left to his remedy by 
ejectment, but yet recognize in the above eases that the 
inadequacy of the relief at law furnishes good reason 
for the resort to equity. 

Attention is also called in this connection to the case 
of Lamb vs. Farrell, 21 Fed. R., page 5. This case 
contains a full and accurate discussion of the principles 
governing this question. The learned Judge says, inter 
alia, the following (after citing Pom. Eq. Jur., supra) : 

“<The principle on which the jurisdiction is founded 
‘and the rule for its exercise are admirably stated in 
“ * Martin vs. Graves, 5 Allen, 601, where the Court 
~ oe : 
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« ¢ Whenever a deed or other instrument exists, which 
‘may be vexatiously or injuriously used against a 
‘party after the evidence to impeach or invalidate 
‘it is lost, or which may throw a cloud of sus- 
‘picion over his title or interest, and Le cannot imme- 
‘<liately protect or maintain his rights by any course 
‘of proceeding at law, a court of equity will afford re- 
‘lief by directing the instruments to be delivered up 
‘and canceled, or by making any other decree which 
‘justice and the rights of the parties may require.” 
“In Clouston vs. Shearer, 9 Mass., 209, it is said: 
“<'This is a broad and comprehensive statement of 
‘the principles on which such relief is granted.’” 

“ And the latter case is cited, approvingly in Sullivan 


‘vs. Finnean, 101, Mass., 447, and the rule applied 


where the plaintiff and defendant were occupying 
different rooms in the same house, each claiming to 
own the whole; and see Loring Us. Downer, i 
All, 360. Bunce vs. Gallagher, 5 Blatehf,, 481. 
S.C. 7, Amer. Law Peg. (N. S.) 35. Young vs. Por- 
ter, 3 Woods, 342. Carrol vs. Sufford, 441, 464. 
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“ A short sentence in the opinion of the Court in the 
ease of Orton vs. Smith, 18 How, 263, is cited as sup- 
porting the proposition that equity has no jurisdic- 
tion to remove a cloud from title, except at the suit 
of one who holds the legal and equitable title and 
the possession. ‘The case is cited in support of this 
proposition by counsel, and in the late case of Patrick 
vs. Lsenhart, 20 Fed. Rep., 339, and other cases. This 
is a total misconception of what was before the Court 
in that case for decision, and what was actually de- 
cided.” 
tt * 2 s os 
“The manifest sense of the opinion when read in the 
light of these facts, is that there was such a want of 
consideration, conscience and good faith in the ac- 
quisition of Smith’s title, that a court of equity would 
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“ not lend him its aid against a bone pide purchaser, for 
“value, of an equitable title. The question of posses- 
“sion was not mooted. The word occurs but once in 
‘the opinion, and then casually. There was no fact 
‘or issue in the case making it necessary or proper to 
“decide whether the jurisdiction in equity, inde- 
‘pendently of any statute, to remove a cloud from 
‘“ titles, is restricted to those only who have a clear, 
“legal and equitable right, and actual possession of 
“land. This is made clear by the fact, that the Court 
‘in enumerating the defects and weaknesses in the 
“ plaintiff’s case, does not mention want of possession 
“as one of them. On the facts of the case the Court 
‘refused to treat the plaintiff as the bonw fide owner of 
‘ the legal or equitable title.” 

There is another ground upon which the jurisdiction 
of eouity can be invoked in this case. Isabella Lee is 
an infant. R.W.Simpson, if her contention be correct, 
has intruded upon this property, and is now collecting 
the rents, issues and profits. This gives jurisdiction 
to a court of equity. An infant may, by his prochern 
ami call his guardian to account, even in his minority. 
If a stranger enter and receive the profits of an infant’s 
estate, he shall, in the consideration of the Court, be 
looked upon as a trustee, and a like relief may be 
vranted against bim. 

Cury wx, Bertie, Ist P. Ware., d42, 


“Thus, for instance, if a stranger intrudes upon an 
‘ infant’s lands and takes the profits, he is compellable 
‘to account for them, and will: be treated as a guardian 
‘or trustee for the infant ; for so greatly does the law 
‘favor infants, that if a stranger enters into and occupies 
‘an infant's lands, he is compellable at law to render 
“an account of the rents and profits, and will be 
chargeable as guardian or bailiff.” 
Story, hy. Sur., Sec. 571. 
> Vex... 89. 
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2 Deti., WV. (r., 702, 
27 Beav., HOS. 


| 24. R. Ey, 414. 
An infant may proceed on a legal title for account, 
™ age ’ . 


and « Court having taken jurisdiction for one purpose, 
can try the title. 
Lewin on Trusts, Sth Ed. ( Flint’s Notes), pp. 
SH), SIT. 
a Ath., BIG, 
MeClellan, os /. 


2? Sim. and Sti, 206, 


In the case of a bill brought against a stranger in 
possession, claiming under adverse title, it was held that 
an infant is entitled to treat a person, who enters on his 
estate during his infancy, as his bailiff, who is account- 
wble as such. The Court has jurisdiction to decree an 
account of estates of infants against persons entering 

— during their minority. It is not taken away by the 
fact that at the time when the bill was filed the infant 
had attained twenty-one. 

Injunction granted, though not prayed, to restrain 
defendant, setting up an outstanding estate. Bill 
retained, while plaintiff brought ejectment. 

Lloomfield vs. Lyre, 8 Beav., 253-9, 
2 Ath, Lo, DA. 
1 Ath., 489. 


‘To oust the jurisdiction of equity “ it is not enough 
, * that there is a remedy at law. It must be complete 
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wnd adequate, or in other words as practical and as 
* efficient, to the ends of justice, and its prompt admin- 
‘ istration, as the remedy in equity.” 

Boyce Us, Grundy, o Pet., 215. 


There may be a legal remedy, but yet if a more com- 
plete remedy may be had in Chancery, it is a sufficient 
ground for jurisdiction. 

Wyly vs. Coa, 15 LHovw., 4.20. 
Ist Pom. Ey. Jur., Sections 181, 231, 224. 
15 Wallace, 271. 
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The bill was certainly necessary, and should be re- 
tained for the injunction sought. 
Hlorsherg US. Laker, I Pet., 2.3.3. 


Therefore, for all above reasons, complainants insist 
that the Cireuit Court decreed erroneous'y in not hold- 
ing that complainant was entitled to recover the Tort 
Hill place, and that it erred in holding that Mis. Clem- 
son’s will was an execution of the power of appointment 
which she held under the will of Mrs. Calhoun, and 
complainant insists that Equity has jurisdiction of this 
cause. : 

ALEX. C. KING, 
Of Counsel for Appellant. 
Cannoun, Kine. & SPALDING, 
Solicitors. 
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In support of the Circuit decrees dismissing the Bill, 
on the ground that the last will and testament of Mrs. 
Anna C. Clemson was a due execution of the power of 
appointment vested in her by the will and codicil of 
her mother, Mrs. Floride Calhoun, the counsel for Ap- 
pellee endeavor in their Briefs filed to establish these 
propositions : 


I. That Mrs. Clemson’s will contains sufficient refer- 4 
ence to the power. 

II. That it contains sufficient reference to the prop- 
erty. 

III. That, exclusive of her distributive shares in the 
estates of her brother and sister, there was and could be 
no other property than that over which the power of 
appointment existed, which Mrs. Clemson’s will referred 
to and disposed of. 

IV. That it contains an intention to execute the 
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; power so apparent and clear that the transaction is not 
fairly susceptible of any other interpretation. 
V. That it contains such intention carried out. 


Mrs. Clemson’s will is as follows: 


“STATE OF SOUTH CAROLINA: 

‘In the name of God: Amen! 

‘Whereas I am entitled to legacies under the last 
will of my deceased mother, Floride Calhoun, and to a 
distributive share in the several estates of my deceased 
6 sister, Cornelia Calhoun, and my brother, Patrick Cal- 
houn, and, notwithstanding my coverture, have full 
testamentary power to dispose of the same: 

‘Now I, Anna Calhoun Clemson, the wife of Thomas 
G. Clemson, of the town of Pendleton, in the County 
of Anderson, and State aforesaid, being of sound and 
disposing mind, memory and understanding, do make 
this my last will and testament, in manner following: 

‘‘T will, devise and bequeath the entire property and 
~ estate to which [ am’now in any wise entitled, and 
‘ which I may hereafter acquire, of whatever the same 
may consist, to my beloved husband, Thomas G. Clem- 
son, absolutely and in fee simple. But should my hus- 
band, Thomas G. Clemson, depart this life leaving me 
his survivor, or should he survive me and then die in- 
testate, in either event I will, devise and bequeath my 
entire property and estate, as well as that which I may 
hereafter acquire, of whatever the same may consist, to 
my granddaughter, Isabella Lee, the child of Gideon 
8 Lee, of the State of New York, absolutely and in fee 
simple. I hereby nominate and constitute Thomas G. 
Clemson executor of this my will. 

‘‘In testimony whereof, | have hereunto fixed my 
signature, and put my seal, this twenty-ninth day of 
September, in the vear of our Lord one thousand eight 
hundred and _ seventy-one, and in the ninety-sixth 
of the sovereignty and independence of the United 
States of America. 


“ANNA C. CLEMSON. [L. s.] 
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‘Signed, sealed and published as and for her ‘ast. 
will and testament, by Anna Calhoun Clemson, in pres- 
ence of us, who, in her presence, subscribe our names 
as witnesses to the due execution thereof. 

‘AMELIA NIECIESKA PINKIND, 
“EK. B. CaLmouy, 
“T. G. Pickens, JR. 


‘1 desire my dear husband, T. G. Clemson, to leave at 
his death, should he survive me, $500 to Maria Eliza- 
beth Venning, in token of our appreciation of her de- 
votion and fidelity; or should I survive him, I hereby 
desire the said sum should be paid her by my estate. 


“ANNA C. CLEMSON.” 


0) 


As the answers to the Appellee’s arguments, from the 
nature of the case, necessarily to a certain extent run 
into and interlap with each other, and as a proper 
answer to the arguments as presented in favor of any 
one of the first three propositions is necessarily to 
some extent an answer to the other two, it will be 
essayed to answer together under one general head 
(particularizing when need be) the first three proposi- 
tions, to wit: 


— 
Cee 


I. That Mrs. Clemson’s will contains sufficient refer- 
ence to the power. 

II. That it contains sufficient reference to the prop- 
erty. 
II]. That, exclusive of her distributive shares in the 
estates of her brother and sister, there was and could 
be no other property than that.over which the power 
of appointment existed, which Mrs. Clemson’s will 
referred to and disposed of. 

Appellee says the references to the power of ap- 
pointment are in the preamble of Mrs. Clemson’s will, 
and the references to property over which the power 
of appointment existed are both in the preamble and 
the disposing clauses. 


— 
ee 
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The preamble is: ‘ Whereas Lam entitled to legacies 
‘under the last will of my deceased mother, Floride 
‘Calhoun, and to a distributive share in the several 
‘estates of my deceased sister, Cornelia Calhoun, and 
‘my brother, Patrick Calhoun, and, notwithstanding my 
“coverture, have full testamentary power to dispose of 
“the same.” The first most natural thing to be 
done, in the effort to elucidate the meaning of the pre- 
amble, is to get a clear understanding of what the 


9 


words “J am entitled to”? mean. Webster defines 


l4 “entitle,” “to give a title to,” “to give a claim to.” 


Worcester, ‘to give a right or claim to.” Stormont, 
“to give a claim to,” “to give a right to demand.” 
Laurence & Rapalje Law Dictionary, ‘in its usual 
sense, to entitle is to give a right;” therefore a person 
is said to be entitled to property when he has a right 
to it. The legal decisions sustain the definitions of the 
lexicographers:  Umbers vs. Jayggard, 9 Law Repts. 
Eq. Cases, 200.) Jn re Clinton's Trust, 13 id., 305 ; 


_ Churchill vs. Denny, 20 td., 5386; Wilton vs. Colvin, 


3 Drew, 617, 626. The argument of Messrs. Smythe 
& Lee, p. 18, fol. 71, adds another feature: that the 
thing as to which it is said one is entitled is something 
not yet reduced to possession, so that when Mrs. Clem- 
son said: “Whereas I am entitled to,” she says: 
“Whereas | have a right, a right to demand certain 
‘things not yet reduced into my possession.” To what 
was she entitled? ‘‘ Legacies under the last will of her 
deceased mother, Floride Calhoun, and a distributive 
share in the several estates of her deceased sister, 
Cornelia Calhoun, and her brother, Patrick Calhoun.” 
The second most natural thing to be done, in 
the effort to elucidate the meaning of the pre- 
amble, is to get a clear understanding of what 
the words ‘legacies under the last will of my deceased 
“mother, Floride Calhoun,” mean. The key, and the 
only key, which will fit the locks of this ward is the 
will of Mrs. Floride Calhoun, which entitles Mrs. Clem- 
son to the following legacies : 


| 
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lL. An oil portrait of Mrs. Calhoun’s mother, the 
maternal grandmother of Mrs. Clemson,—an_ absolute 
gift with no limitations, and subject to no contingencies. 
—Codicil, par. 2. 


iol 
-> 


2. Certain furniture, jewelry, silver cups and other 
articles of personalty for life, and after her death to her 
daughter Floride absolutely. — C adicd, par. 2. 

do. A beneficial interest as cestucqgue trust for her life 
for her sole and separate use in— 

Three-lourths of the bond and mortgage debt 
owed by Andrew P. Calhoun.— Wi//, par. 20:5 Codteil, 
par. 2. 


x 


b. One-third of the residuary estate left after pay- 
ment of debts. — Cod éei/, par. Z. 
The remaining two-thirds of the residuary estate 
left after payment of debts, if her grandsons should 
die under age and without issue. —Codred/, par. 8 


These are all the legacies to which Mrs. Clemson 
was entitled. Of the foregoing items of property, a, 4, 
c, of No. 3, the legal estate pur autrevie for the life of 
Mrs. Clemson was given to Edward Noble, Trustee ; 
and after the termination of the beneficial interest of 
Mrs. Clemson by her death, they were given in re- 
mainder to her granddaughter, Fl6ride, whose estate 
was defeasible on the happening of either of two con- 
tingencies: one, her death without leaving issue; the 
other, the execution ofa power of appointment by Mrs. 
Clemson over these items a, /, ¢ of subdivision 3, by 
a last will and testament duly executed by her, dispos- 2 
ing of them. There can be no contest as to the cor- 
rectness of this scheduling of the legacies to which 
Mrs. Clemson was entitled under Mrs. Calhoun’s will. 
The statement in Messrs. Smythe & Lee's argument, 
(page 7, 7, fol. 24,) that the legac y me mentioned as 2 
and in their scheduling of the same as 3 , (p. 6. fol. 24, } 
was given to Edward ‘Noble in ante for Mrs. Clemson 
during her life, with power to dispose of by her last 
will and testament, is an obvious misapprehension. 


) 


= 
_ 
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It is necess sary also to recite the following provision 
of Mrs. Calhoun’s will in regard to a of above snbdi- 
vision 3, the concluding sentence of paragraph 4 of the 
codicil : 

‘Should I at any time collect the aforesaid bond and 
mortgage debt, or any part of it, or should Fort Hill 
be purchased with it, or the money be invested in any 
other property, or be retained in hand, the property 
thus purchased, the property thus obtained by invest- 
ment and the money thus retained shall be considered 


2and held to be in the place of, and the same as, the 


aforesaid bond and mortgage, and shall pass under this 
codicil as if the same were still in the form of said bond 
and mortgage: that ts to say, shall pass to my daughter 
Anna and granddaughter Floride, as aforesaid bond and 
mortgage debt is directed to be divided between them.” 

N. B. These very important words just above italic- 
ized are omitted by Messrs. Orr & Wells in their Argu- 
ment, page 4, Statement of Facts, and again at page 7, 
Points and Authorities; and by Messrs. Smythe & 
Lee at page 8, first two lines, and again at page 37, fol. 
145, of their Argument. 

Having thus ascertained what the legacies under the 
last will of Mrs. Calhoun to which Mrs. Clemson was 
entitled were, and there being no contention as to the 
distributive shares to which she was entitled absolutely 
in the several estates of her deceased sister, Cornelia 
Calhoun, and her brother, Patrick Calhoun. ‘the third 
most natural thine to be done in the effort to elucidate 
the meaning of the preamble of Mrs. Clemson’s will is 
to get a clear understanding of what the words ‘and 
(whereas I,) notwithstanding my coverture, have full 
testamentary power to dispose of the same,” mean. 
The words “the same” can obviously mean nothing 
more or less than the items of property to which she 
has just said she is entitled, has a right to, a right to 
demand as her own. In no possible view which can be 
taken, can the words “the same” be extended to inelude 
anything else. But the questions pertinent to the issue 
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raised, as it strikes us, by the arguments for Appellee o; 
are: What are the disabilities attendant upon coverture, 
which attached to Mrs. Clemson as a married woman, 
inhibiting the exercise of full testamentary power to 
dispose of the property to which she was entitled ? 
Whence comes from? What gives her? the full tes- 
tamentary power— which removes the disabilities attend- 
ant upon her coverture, and which enables her to dis- 
pose of the property to which she is entitled—which 
power she asserts that she has? And what is that full 
testamentary power ? 


The Appellee contends, as we understand the argu- 
ments filed in his behalf, that ‘the full testamentary 
power which Mrs. Clemson asserts that she has to dis- 
pose of the property to which she is entitled” is the 
power of appointment conferred by Mrs. Calhoun’s 
will; that her full testamentary power comes from 
Mrs. Calhoun’s will, and from Mrs. Calhoun’s will 
alone, and that the disabilities attendant upon her as a 
married woman, ¢. é¢., upon coveture, which full testa- . 
mentary power removes, are the disabilities which the 
conference of the power by Mrs. Calhoun’s will upon 
her removed. We understand Appellee’s position in 
support of Proposition I: ‘That Mrs. Clemson's will 
contains sufficient reference to the power” to be that 
the will of Mrs. Calhoun is the only source of the “full ' 
testamentary power” which Mrs. Clemson asserts that a 
she possesses, and that in this assertion she must have ~ 
referred to the power given in the will, or else the ’. 
words “notwithstanding my coverture, have full testa- _ 
mentary power to dispose of the same, would be mean- : ( 
~~ | Oo 
ingless and absurd.”—Wells & Orr's argument page 9. . 
“Can have no meaning otherwise.”"—Smythe & Lee’s 
argument, p. 16, fol. 61, last line. ‘That the reference 
is express and direct.” & Lee’s argument, 
p. 38, first two lines. And Appellee’s position further to 
be that “ testamentary power means “a power be- 
queathed or given by a will.”"—Wells & Orr's argument, 
p. 21, lines “Li, ls. Whereas we contend that the 


. 
’ 


(we 
-? 
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»g disabilities attendant upon coverture in the matter of 
making a will, are disabilities which prevent a /eme- 
covert from making a will of property to which she is 
entitled, her own property, and do not prevent her 
from executing a power of appointment over other 
people’s property, by deed, by will, or in any other 
mode prescribed by the donor of the power tn the in- 
strument conferring the power. Kent says in his Com- 
mentaries, Vol. IV, P. 325: “A feme-covert may ex- 
ecute any kind of power, whether simply collateral, 
appendant or in gross, and it is immaterial whether it 
was given to her while sole or married.” In the Note 
e to this in the 4th edition, 1845, printed for the 
author, Kent himself cites Sugden on Powers, 148, 
155; Thompson vy. Murray, 2 Hill (So Ca.) Ch Rep., 
214, and says: “I have deemed it sufficient on this 
particular subject to refer to Sugden’s authoritative 
work for principles that are clearly settled without 
overloading the pages with references to the adjudi- 
cated cases. Sugden cites upwards of fifty cases to the 
point of the general competency of a feme-covert and 
the limited capacity of an infant to execute a power.” 
Lord Selborne says: “If the married woman had a 
power, the rules, as I understand the matter, applicable 
to a will purporting to deal with property by virtue of 
a power, were the same in the case of a married woman 

; as in the case of an unmarried woman; so that the 

Notte yl hhock whole doctrine of disability by coverture was entirely 

“e Oh eliminated from questions liable to arise as to the wills 
Laur hep oe 320f married women, so far as the wills operated under 
97%: / / powers.” ‘Such writing by a married woman, though 
testamentary in form, is not strictly a will, but an ap- 

potntment under the name or in the nature of a will.”— 

2 Kent, 170; Larnes v. Irwin, 2 Dall, 199, 202. 

“ There is this material practical difference between a 

will and an appointment by will: that a married 

woman may make an appointment by will by the com- 

mon law, but cannot make a will except as authorized 

by recent statutes. The theoretical distinction is: that 


ee 


ore 
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a will concerns the estate of the testator, and an ap- »: 
pointment, under a power, that of the donor of the 
power. "— Osgood v. Martin, 141 Mass., 474-7. 

What isa will? ‘A will is defined to be the decla- 
ration of a man’s mind as to the manner in which he 
would have Ais property or estate disposed of after his 
death.” This definition, given by Judge David oa 
son in 1828 in Zomkins v. Tomkins, 1 Bailey, (So. Ca.) 
96, is adopted by Jarman, and forms the “initial sen- 
tence of his treatise on wills. //¢s property or estate, 
not another’s What is power? ‘That which enables 3 
a person to do something which he could not otherwise 
do.” —Rapalje & Lawrence Law Dict. “Testamentary 
power” is “the power of making a valid will.”—Law- 
rence & Rapalje Law Dict. 

What is “full testamentary power’? It is the full, 
complete power of making a valid will—of making a 
ralid declaration of one’s mind as to the manner in 
which one would have one’s own property—the prop- 
erty which he owned, and that to which he was entitled, 
and that which he might thereafter acquire, of whatever ~ 
the same may consist. disposed of after his death.” It 
can be conferred by no individual; it springs from the 
law, and from the law alone. So that it is clear on the 
one hand that no disability a/lendaut upon coverture in- 
hibited a feme-covert from becoming the depositary of 
a power of appointment over the property of the donor 
of the power, or from executing that power in the mode 
prescribed in the instrument conferring the power, 


whether by will, deed or otherwise; and it is equally 34 


clear on the other hand that the donor of the power In 
directing in the instrument conferring the power, that 
the donce of the power should exercise the power of 
appointment over the donor’s property, by last will and 
testament did not conler on her “full testamentary 
power,” or indeed any “testamentary power” what- 
ever, that i is, any power to make a valid will, What 
relieved the testame ntary cisability attendant upon 
Mrs. Clemson's coverture and upon the coverture of 
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~ every other married woman in South Carolina? What 
gave her, as it gave every other married woman in 
South Carolina, “ full testamentary power, notwithstand- 
ing her coverture, to dispose of,” to make a valid will, 
of all the property to which she was entitled at the 
time of the execution of her will and which she might 
‘afterwards acquire? The answer stares the inquirer in 
the face: Section 8 of Article 14 of the Constitution 
of the State of South Carolina of 1868: “The real 
and personal property of a woman, held at the time of 


38 her marriage, or ‘that which she may thereafter ac- 


quire,’ either by gift, grant, inheritance, devise or other- 
wise, shall not be subject to levy and sale for her hus- 
band’s debts, but shall be held as her separate prop- 
erty, and may be bequeathed, devised or alienated by 
her the same as if she were unmarried: Provided, That 
no gift or grant from the husband to the wife shall-be 
detrimental to the just claims of his creditors.” And 
the second Section of ‘“‘An Act to carry into effect the 
provisions of the Constitution, in relation to the rights 
“of married women.”: ‘Sec. 2. A married woman 
shall have power to bequeath, devise or convey her 
separate property in the same manner and to the same 
extent as if she were unmarried; and if dying intestate, 
her property shall descend in the same manner as the 
law now provides for the descent of the property of 
husbands, and all deeds, mortgages and legal instru. 
ments, of whatever kind, shall be executed by her in 
the same manner, and have the same legal force and 
effect, as if she were unmarried.”—14 Stat., 325, Janu- 
ary 27, 1870. 

This is the source, and the only source, ‘“ fons ef 
origo,” of Mrs. Clemson’s “full testamentary capacity 
to dispose of the property to which she was entitled.” 
Could the reference have been stronger had the draughts- 
man of Mrs. Clemson's will inserted these provisions in 
the preamble of Mrs. Clemson’s will? This is what 
makes it necessary to the correctness of Judge John- 
son’s and Mr. Jarman’s definition as applied in this 
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State, the insertion of “or woman’s” after “man’s,” 
of “or she” after “he,” of ‘or her” after “his.” That 41 
a married woman before this constitutional and this 
legislative provision could execute a power of appoint- 
ment over the property of the donor of the power in 
any mode prescribed by the donor in the instrument 
conferring the power, but did not have * full testament- 
ary power,” can be easily seen by reference to the 
prior Statutes and decisions: A. A. 1754, 3 St. So. 
Ca., 383; A. A. 1789, 5 St. So. Ca., 106; Ward v. Glenn, 
9 Rich., 130; Shaw v. Dawsey, | MeM.. 248: J/n re 
Sarah A. Nowell, 2 MeC., 453: Wilson v. Gaines, 9 * 
Rich. Eq., 422; Porcher v. Daniel, 12 Rich. Eq., 353. 

Sugden on Powers, Vol. 1, p. 232, says: 

‘It will be collected from the precedent in a preced- 
ing page: 

‘Ist. That the deed executing the power should be 
expressed to be in exercise of it. | 

“2d. Of every other authority enabling the donee 
in that behalf. And, 

“3d. That it should be shown in the body of the 4. 
deed that the formalities required to the execution of 
the power are complied with. Every well drawn deed 
of appointment embraces these three points: The /irst 
clearly evinces the intention of the person executing 
the power, which is particularly necessary where he 
has an interest as well as a power; the second guards 
against any misrecital of the deed creating the power, 
and in some cases has reached powers which have been 
understood to be extinguished; and the third affords 
internal evidence of the ceremonies having been com- 
plied with. And, moreover, the attestation endorsed on 
a deed executing a power should always state precisely 
that the formalities were attended to.”—1l Sugden on 
Powers, p. 232. | 

As learned a lawyer and as skillful a conveyancer as 
Mr. Burt, drafting for the daughter of his friend—the 
‘“Gamaliel at whose feet he was brought up ” as he was 
wont to say—an instrument to be signed by her as a 
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solemn execution of a power which was to divest the 
45 vested remainder of her sole living descendant, her in- 
fant granddaughter, would surely have used terms 
more appropr iate than those found in Mrs. Clemson’s 
will, to make her intention to effect that purpose, so 
apparent and clear that the transaction cannot be 
ag susceptible of any other interpretation.— Blagge 

Miles, 1 Story’s Reports, 446. 

The position taken by Appellee, that ‘ * testamentary 
power ” means “a power bequeathed or given by a will,”’ 
and the position taken by Appellant, that it means 

46 & Hower to make a will,” are left, upon the simple state- 
ment of them, to stand upon their merits. 

The next proper inquiry is, whether in the dispos- 
ing portion of her will she refers to the property over 
which her mother’s will had given her a power of ap- 
pointment. The first sentence is in these words: ‘t Now, 
I, Anna Calhoun Clemson, the wife of Thomas G. 
Clemson, of the town of Pendleton, in the County of 
Anderson, and State aforesaid, being of sound and 

4; disposing mind, memory and understanding. do make 
this my last will and testament, in manner following : 
I will, devise and bequeath the entire property and es 
tate to which I am now in any wise entitled, and which 
I may hereafter acquire, of whatever the same may 
consist, to my beloved husband, Thomas G. Clemson, 
absoiutely and in fee simple.” As to the argument 
founded upon the use of the words disposing mind, as 
having any reference to the power of appointment 
given “by her mother’s will, or the property over which 

48 that power might be exercised, we think it scarcely 
necessary to say to the Court that it is one of those for- 
mal words so usual in a will that its absence would ex- 
cite surprise, and we think the same disposition may be 
safely made of the words dispose, bequeath, bequest and 
legacy, wherever those words occur in any of the papers 
in the case, and of the arguments founded on their 
use. In regard to this sentence it is said in the argu- 
ment of Messrs Smythe & Lee, page 38, fol. 149, 150: 
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* Note several things. She does not use the pronoun 
‘my’ property and estate, which has been objected to in 
so many cases as negativing the idea of disposing of the 
property of another. She says ‘ the entire property and 
estate to which [amin any wise entitled.” She general- 
izes property and estate, so as to include not only that 
which was her own, but also any other she was interested 
in or had any control over. ‘In any wise,” whether in 
my own right or under my mother’s will.” We can 
very readily understand the reason why Appellee’s 


counsel should seek to make a distinetion between the 4 


words ‘my property and estate’ and the words “the 
entire property and estate to which | am in any wise 
entitled,” —the reason so naively given by them—to wit, 
that the use of the pronoun my, according to the de- 
cided cases, negatives the idea of disposing of the prop- 
erty of another. But no such distinction exists between 
the phrases. The real distinction which the testatrix 
evidently had in her mind is the distinction between 
meum and tuum. This distinetion is the foundation of 
the framework of the theory of government set forth 
by her father at the very threshold of his ** Disquisition 
on Government,” on which alone, even if there were no 
other pedestal to support it, his admirers think his fame 
would rest secure. In truth, the distinction antedates 
the Ten Commandments, is as old as the moral law, 
and is the very foundation stone of morals. The words 
are only a generalization of the property to which she 
has just said in the preamble that she was entitled, and 


» 


the word “entire” is naturally and properly put in to 5. 


cover any item of her property she may not have 
stated in the preamble. But thin as is this idea, it dis- 
solves into absolutely empty air when we read what 
immediately follows this sentence in her will, to wit: 
“ But should my husband, Thomas G. Clemson, depart 
this life leaving me his survivor, or should he survive 
me anc then die intestate, in either event, I will, devise 
and bequeath ‘my entire property and estate, as well 
as that which I may hereafter acquire, of whatever the 
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53 same may consist,’ to my granddaughter, Isabella Lee, 
the child of Gideon Lee. of the State of New York, 
absolutely.” Here are the identical property and estate 
conveyed under that dreaded Bg aie my. Neither 
these words nor the words in the preamble, nor the 
words “ which I m: ay here: after acquire, of whatever the 
same may consist,” can by any possibility refer to or 
embrace the corpus of the property which was vested in 
remainder in her daughter Floride, to take effect in 
possession after Mrs. Clemson’s death, because to that 

54 corpus she was not in any wise entitled, and it was the 
one piece of property which she could never acquire, 
for between her and her acquisition of it stood her own 
grave. On page 20, fols. 77 to 80, of the argument. of 
Messrs. Smythe Lee in opposition to the position of 
Appellant that Noble was only trustee for the beneficial 
life interest of Mrs. Clemson, it is said: 1. ‘* That it is ab- 
surd to think ofa person making a will of a life estate.” 
We reply that where the estate of testatrix consists, 
besides her distributive shares in the estate of her intes- 
tate kindred which she has not received, in large part 
of the interest due on a large debt, which interest she 
has not received, and which perhaps might not be re- 
ceived until after her death, it is not only not absurd, 
but exceedingly natural, for one having full testament- 
ary power, to dispose by will of all this property to 
which she was entitled and might thereafter acquire. It 
is further said, 2, ‘‘ That it is hardly supposable that 
when these papers were drawn any such nice distine- 

5¢, tion was drawn as to the term of the trustee; they were 
dealing with the property, not the tenure.” As to the 
first of these papers, to wit, the paper by which Mrs. 
Clemson substituted Clemson for Noble as trustee, we 
rely upon the treatment thereof by Mr. King in his 
argument, pages 19 to 21, and this citation of au- 
thoritv : 

“In general, the : spocintnent of a trustee is for the 
protection of the rights of the married woman against 
the husband. We are to recollect that the object of the 
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donor is that the wife should receive the issues and 5+ 
profits into her own hends, and enjoy and dispose of 
them for her own livelihood or otherwise, as she might 
think proper. This object will almost certainly be de- 
feated by constituting the husband trustee—he will be 
constantly tempted to use the authority and influence 
of a husband to assume the disposal of the income and 
induce his wife to acquiesce. Where the husband ob- 
tains possession of property given to the separate use 
of his wife, this Court makes him a trustee for the bene- 
fit of his wife, but he has never been constituted trustee 58 
for the purpose of enabling him to receive the prop- 
erty.’ 

Roberson v. Dart. Dudley’s Kq.. 132. 

Boykin v. Ctples, 2 Will Ch., 200. 


As to the second of these papers, in which Mrs. Clem- 
son directs Mr. Noble to make certain purchases for 
her, we agree with the counsel for Appellee that she 
did not attempt to draw any nice distinctions, and as . 
she speaks of her legacy under the will of her mother ‘ 
in her letter to her Trustee, who, as well as herself, was 
thoroughly cognizant of its provisions, we have no idea 
that she attempted to set up any theory of its con. 
struction, or her rights thereunder, different from what 
is patent on its face. 

As to what is said in 3 and 4 of same argument, 
same page and folio, the counsel seem to forget that 
Clemson took title to himself as Trustee under the will 
of Mrs. Calhoun, June 10, 1875. (Transeript, page 8, gv 
fol. 11.) 

As to Proposition IIT, which Appellee seeks to main- 
tain, to wit: ‘‘ That, exclusive of her distributive shares 
in the estates of her brother and sister, there was, and 
could be, no other property than that over which the 
power of appointment existed, which Mrs. Clem- 
son's will referred to and disposed of,” we refer 
to the argument of ue. Carey, to the argument 
of Mr. King at page ‘25, and to the argument of 
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Mr. Youmans filed March 17, 1890, pages 5 and 6, fol. 
19 to 23, as to Mrs. Clemson’s own property realized 
out of what her will mentioned as her own. We would 
further say that Mrs. Clemson was entitled not only to 
the unpaid interest on the bond and mortgage debt of 
A. P. Calhoun up to the time of the sale of Fort Hill 
under foreclosure, and to the rent, income and profits 
of Fort Hill during the time when Clemson had posses- 
sion of it for the mortgagee before foreclosure, these 
being applicable to the satisfaction of the interest on 
2 the bond debt due her,—to the rent, income and profits 
of Fort Hill when it went into the possession of Clemson 
as Trustee after the foreclosure, -—but also to the interest 
upon the balance of the mortgage debt which remained 
after deducting the amount credited on the mortgage 
for the purchase of Fort Mill under foreclosure up to 
the time of Mrs. Clemson's death. Nor does it make 
any difference (as regard must be had to the property 
bequeathed and devised, not to the amounts actually 
received by Clemson as her sole legatee and devisee, ) 
” whether he got the property to which she was entitled 
at the time of the execution of her will in her lifetime 
or after her death. Nor does it matter whether it be 
true, as surmised on page 14, fol. 52, and page 21, fol. 
82, of argument of Messrs. Smythe & Lee, that what Mrs. 
Clemson received of the property to which she was en- 
titled was her annual support, and was consumed in 
living, or whether Mr. Clemson from his own ample 
means supported his wife. as all husbands by law are 
obliged to do, or in fact what became of this magnifi- 
cent income, to use the words of the sneering allusion 
in the argument of Messrs. Smythe & Lee where last 
cited. Nor does it matter, there being no claims of 
creditors of Clemson in question, whether a claim might 
or might not be successfully set up on the ground of 
paraphernalia or separate estate for Mrs. Clemson in the 
oil portrait of her grandmother or in her bronzes and 
articles of vertu, or whether his marital rights attached 
upon them by his reduction of them into possession. 
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The solution of these questions, dependent upon the ,; 


‘domestic interior” of Fort Hill, not in evidence, has 
nothing to do with the matters here in issue; suffice it, 
he got them either.as husband or legatee, it matters not 
which. As tothe quotation in the argument of Messrs. 
Smythe & Lee, (page 30, fol. 119,) from Boyd v. Sat- 
terwhite, 10 So. Ca, 52: “If the donee of a power 
either refer to the deed or describe the property over 
which he has a power of disposition, it is sufficient to 
prove the intention,” it is sufficient to say that this is 
a paraphrase, or rather construction, of what is said in 
Probert v. Morgan, 1 Atk., 441, which is not borne out 
by the decision therein 

As to Proposition LV, to wit: ‘* That it contains an 
intention to execute the power so apparent and clear 
that the transaction is not fairly susceptible of any other 
interpretation.” And Proposition V, to wit: “ That it 
contains such intention carried out,” which propositions 
Appellee seeks to maintain, the reply will be made 
together, under one general head. 

In response to the interrogatories at page 20 of Ar- 
gument of Messrs. Wells & Orr, “‘ was it natural, was it 
reasonable, was it probable under these circumstances 
she would give him what she had? Would it not have 
been most unnatural, unreasonable and improbable 
that, under the circumstances, she should have done 
anything else ?” 

To this we answer, that she did give him all of what 
she had. The effort of our previous arguments has 
been to show that this is precisely what she did, and 
what it was natural for her to do: but we have not 
been able to see a single se¢nti/la of law, fact or cir- 
cumstance tending to show that she either gave or in- 
tended to give him anything of another's property, but 
only all of her own property, all of what she herself was 
entitled to; in fact the question was answered before it 
was seen in the conclusion of Mr. Youmans’s argument, 
filed March 17, 1890: ‘**What more natural,’ under 
the circumstances, “ than that a wife, newly enfranchised 
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as to the testamentary disposition of her own estate, 
should exercise the power conferred by this recent or- 
ganic law of the land in favor of her husband? What 
more unnatural than that she, under the guise of men- 
tion of her full testamentary capacity over her own 
estate, should destroy the vested inheritance of her 
infant granddaughter, the only human being in whose 
veins ran her blood, by an act, not of omission, but of 
voluntary and positive commission, over her own moth- 
er’s property, diverting that mother’s bounty from her 
own blood to a stranger?” ‘At page 39, fol. 154, of 
argument of Messrs. Smythe & Lee, it is said: “We 
submit that the intention is clearly made out by the 
will itself, when Mrs. Clemson expressly refers to the 
legacies left her under her mother’s will and to her 
power of disposition over them. What did she intend by 
it? Hither, !. To execute the power so referred to over 
such legacies; or, 2. To recite the legacies and the 
power for the simple purpose of ignoring it.” 

To this we reply : 

|. That whatever relevancy this idea may have had 
when it appeared in its original shape, Boyd v. Satter- 
white, 10 So. Ca., 54, and however germane to the 
discussion there it may have been, we cannot see what 
aid this paraphrase of it can possibly give to the prop- 
osition in behalf of Appellee which it is cited to sup- 
port. Can anything be more patent on the face of the 
preamble of Mrs. Clemson’s will, than that the legacies 
under her mother’s will to which sbe refers, and refers 
~» expressly, are those to which she herself is entitled, 
and that, er vi terminé, she does not refer to the interest 
in remainder to which she was not entitled? Can any- 
thing be more patent on the face of the preamble of 
Mrs. Clemson's will, than that the power of disposition 
to which she refers, and refers expressly, is ‘ full testa- 
mentary power” to dispose not only of the legacies to 
which she was entitled under her mother’s will, but. 
also of the distributive shares of the intestate estates of 
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her deceased sister and brother? ‘ Full testamentary 
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power,” which could not be conferred upon her by her +s 
mother, or any other individual, but was conferred 
upon her by the organic law and legislation of her own 
State, the only sources under our system of government 
from which such power could emanate. 

We reply: 

2. That no stronger exemplification of the doctrine 
er Pressvo unius est exrclusio alterins can be civen than 
that the expression by her of ler full testamentary 
power given by the /er ferrw is thee xclusion of the 
special, limited, coarcted power of appointment given 4 
by her mother’s will. 

We reply: 

3. That the disposing clauses of her will show as 
plainly as words can show that she did exercise the full 
testamentary power to which she had referred, in the 
most ample manner she could, by disposing of her en- 
tire property and estate to which she was entitled and 
which she might thereafter acquire. 

The Special Master, as he had not the power of ex- . 
cluding, was compelled to admit a vast mass of incom- 
petent testimony offered by Appellee and objected to 
by Appellant, which a proper application of the maxim 
“ Quoties in verbis nulla est ambiquitas, thi nulla expo- 
sitio contra verba fienda est,” would have excluded. The 
chief object of this testimony (amid which appears, 
picturesque in its setting. though, like its setting, Imcom- 
petent, a short specimen of the nervous English of Mr. 
Wm. Henry Trescot,) seems to be to show that Mr. 
and Mrs. Clemson were both enthused to a very high -; 
degree of excitation with the desire to donate the Fort 
Hill plantation to the State of South Carolina for the es- 
tablishment of an Agricultural College, and that for this 
purpose they made mutual wills in favor of each other. 
Where this will of Mr. Clemson is, or ever was, does not 
appear. Why, if Mrs. Clemson wished to make this 
donation to the State, she did not do so by exercising 
her power of appointment under her mother’s will in 
favor of the State does not appear and is simply inex- 
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plicable. Her legal adviser, Mr. Burt, could have ac- 
complished this purpose for her in a very few minutes 
by drafting a proper will executing her power of ap- 
pointment, and at the same time eratifying her conjugal] 
affection, by creating a life estate in ‘the property . for 
her husband prior to the ultimate fee vesting in posses- 
sion in the State. Assuming that Mrs. Clemson was ani- 
mated by such a desire, it is most plainly palpable, not 
only that she, by her last will and testame nt, did not exe- 
‘cute the power of appointment over it, but by the same 
made dispositions utterly and entirely irreconcilable 
with the idea that she intended by her will to execute 
her power of appointment over Fort Hill. Leaving 
out of the question, for the sake of argument, the abso- 
lute want of reference to either the power of appoint- 
ment or to the property covered by the power of 
appointment—leaving out the absolute confinement of 
the property embraced in the disposing clauses of her 
will to her own individual property and estate,—there is 
absolute proof in the clause of her will immediately 
preceding that in which she nominates her executor 
that her will was never intended by her to operate as 
the execution of her power of appointment over Fort 
Hill conferred by her mother’s will. For that clause 
reads as follows: ‘‘Should my husband, Thomas G. 
Clemson, depart this life leaving me his survivor, or 
should he survive me and then die intestate, in either 
event, I will, devise and bequeath my entire property 
and estate, as well as that which I may hereafter acquire, 
80 of whatever the same may consist, to [not the State of 
South Carolina, as she would most certainly have said 
if she intended her will to operate as an execution of 
her power of appointment over Fort Hill, but to] my 
granddaughter, Isabella Lee, the child of Gideon Lee, 
of the State of New Yor k, absolutely and in fee simple.” 
All the incompetent testimony in the world, oral and 
written, cannot weigh a feather’s weight in the balance 
against this duly executed last will and testament in 
writing of Mrs. Clemson and this solemn declaration of 
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her intention made “In the name of God. Amen.” , 
We see nothing in the case looking in the direction of 
Appellee’s theory that Mrs. Clemson manifests any- 
where in her will an intention thereby to execute her 
power of appointment, much less that she ever carried 
out such intention. As to the query put in the argu 
ment of Messrs. Smythe & Lee, in the second line, im- 
mediately above folio 155, page 39, we would reply 
that as sane a person as Lord Thurlow held in Laveson 
v. Lawson, 3 Bro. C. C., 272, that ‘a will expressed 
to have been made in pursuance of a power which the 
testator had was not an execution thereof, because the 
subsequent dispositions were apparently applicable 
only to his own estate,” and semb/e that Sugden in hi- 
work on Powers, 2d Am. Ed., 364, and the Supreme 
Court of the United States in Blake v. /lamwhins, 98 U. 
S., 326, agree with him in opinion. 

In the case of Attorney General v. Wilkerson, 2 %q. 
L. R., 216, cited by Messrs. Smythe & Lee, fol. 134, page 
34, not to speak of the severe criticism upon it in the 
last English work on Powers, Farwell, page 154, the 
will could have no operation at all unless treated as an 
execution of the power. 

We concur with the statement of Messrs. Smythe & 
Lee in their argument, (page 22, fol. 87,) that Mr 
Clemson was not unmindful of his granddaughter, and 
their view is confirmed by items 11 and 12 of the cod- 
cil to Mr. Clemson's will (pages 16 and 17, fol. 26, 27, 
of addition to transcript.) 

As to what is said in the argument of Messrs. Wells & , 
Orr, (page 5, second paragraph,) as to sums _ paid 
by Mr. Clemson as Trustee, suffice it to say that this is 
an item in the accounting which has not yet been 
touched in the Court below. 

In both the arguments filed for Appellee there are 
very elaborate efforts essaying to show that the prop 
erty devised by Mrs. Calhoun and the property over 
which Mrs. Clemson’s power of appointment was au- 
thorized are exclusively personalty. Messrs. Smythe & 
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5 Lee say (page 37, fol. 145, of their argument,) that by 
the fourth clause of her codicil Mrs. Calhoun stamps it 
as personality. Messrs. Wells & Orr . their argument 
(page 3, last paragraph,) use still stronger lancuage : 
that she thereby stampe ‘d this property irrevocably as 
personalty. The prov ision, which they both cite twice, 
they cite as follows: ‘ ‘Should [ at any time collect the 
aforesaid bond and mortgage debt, or any part of it, 
or should Fort Hill be purchased with it, or the money 
be invested ia any other property, or be retained in hand, 

the property thus purchased, the property thus obt ained 
by investment and the money thus retained shall be 
considered and held to be in place of and the same as 
the aforesaid bond and mortgage, and shall pass under 
this codicil as if the s sume were still in the form of said 
bond and mortgage.” It is unnecessary to answer the 
arguments base d upon these citations, for on both occa- 
sions when used in each argument they close as above, 
—in all four instances omitting the following clause, 
which is the real key to and explanation of the portion 

‘ quoted which precedes it: “that is to say, shall pass to 
my daughter Anna and granddaughter Floride as 
aforesaid bond and mortgage debt’ 1s directed to be 
divided between them.” 

At least ever since January 1, A. D. 1872, when 
Thomas G. Clemson as Trustee became the purchaser 
of the Fort [Hill plantation under the foreclosure pro- 
ceedings, (addition to transcript, page 7, fol. 10,) 
$15, 000. 00 of this bond and mortgage debt has been 

sg land, descendable and devisable as such, see Mr. You- 
mans’s argument filed March 17, 1890, (page 3, fol. 10, 
11). This does away with any need for discussion as to 
how far the decision in Swift v. Tyson, 16 Pet.,.1, cited in 
argument of Messrs. Smythe & Lee, (page 36, fol. 144,) 
as to the effect of State decisions on questions of com- 
mercial law, extends to questions of personal property, 
for the question as to Fort Hill must be determined by 
the law of this State, where it is situate. See authorities 
cited in same argument of Mr. Youmans, pages 1, 2 and 3. 
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Attention is now called to the South Carolina au 
thorities which have been cited by Appellee, with the 
view possibly of impinging on Bilderback vy. Boyee, 14 
So. Ca., 528. 

In Wells & Orr’s argument for Appellee, pp. 8 and 
16, the case of Porcher v. Daniel, 12 Rich. Eq, (So. 
Ca.,) 349, is cited as authority for the position that 
‘‘where a married woman has the power under her 
settlement to dispose of her property as she sees fit, it 
is not necessary that in disposing of it she should refer 
to the power.” The case itself says (12 Rich. Eq., 
349,) that for a full understanding of it reference 
should be had to Reid vy. Lamar, 1 Str. Eq., 27, which 
case, decided December, 1846, says (1 Str. Eq., 37): 
“If anything can be considered as settled, it is the 
settled law of the State of South Carclina that 
where property is given or settled to the separate use 
of a married woman she has no power to charge, en- 
cumber or dispose of it unless in so far as power to do 
so has been conferred on her by the instrument creat- 


so 


ing her estate, which power must be strictly pursued, ° 


in contradiction to many English cases in which it has 
been held that she is a feme sole with respect to her 
separate property, and may charge or dispose of it as 
she pleases, unless in so far as she is expressly re 
stricted by the instrument. ‘This has been the settled 
law in South Carolina since the decision in HLwing v. 
Smith, 3 DeSaussure’s Equity Rep., 417, A. D. ISL. 
and 1 Strob Iq., 42. It has sometimes been said in 


relation to our doctrine that a married woman is only »- 


a feme sole sub modo, or to the extent that the settle- 
ment makes her so; yet these expressions are inaccu- 
rate. She can in no manner or respect be considered 
a feme-sole. A feme-sole disposes of or charges her 
property. by her own act and according to her own 
will by her inherent power as owner. <A feme-covert 
exercises 2 delegated authority and cannot exceed it. 
She is enabled to execute a power, as in some instances 
any third person, feme-covert or other, even those 
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93 having no interest in the property, might be enabled 
to execute it and bind her by their act.” The 
above citation was quoted with approbation as adjudg- 
ing the settled law of the State in Mobley v. Mobley, 
14 Rich. Kq., 287, A. D. 1868. 

Ewing vs. Smith, 3 Des., 456, says: “It is indeed 
true, as a general rule, that an absolute right of prop- 
erty gives an absolute right of disposition ; but the 
rule is only applicable to persons of full legal capacity, 
and it is strange that any English Judge should ever 
have lost sight of the common law so far as to apply it 
to a married woman.” The citation made in Appellee’s 
argument is from the head note of 12th Richardson’s 
Equity Reports, (S C.) page 349, and is not quite full 
enough to give a correct idea of the head note, much 
less of the decision. The portion of the head note 
from which the extract is made is: ‘* Where a married 
woman has power under her settlement to dispose of 
her property as she sees fit, it is not necessary, ¢t seenis, 
that in disposing of it she should refer to the power. 
Her only right to dispose of it being conferred by the 
power, she must, 7 seems, be understood as having refer- 
ence to the power whenever she makes disposition of 
it, either in whole or in part. The will in this case dis. 
posing of the property held to contain a sufficient refer- 
ence to the power.” It will be seen that the citation 
omits from the first sentence the words ‘ ¢¢ seems,” 
and omits entirely the secondand third sentences above 
quoted. But how illusory an idea the contracted cita- 
tion from the head note gives of the decision will be 
seen by reference to the case itself. By indenture 
tripartite, Jane McKinney, intended wife, William R. 
Reid, intended husband, and Harvey Wheat, made an 
antenuptial marriage contract, by which, infer alia, 
Reid agreed and contracted with Jane. through and by 
her agent. Wheat, to surrender to her the “full aud Sree 
disposal of the property she then had in possession, 
consisting of negroes, stock of different kinds, house- 
hold and kitchen furniture, together with all she had 
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then or might have any interest or claim, to wit: all 9. 
the increase that might hereafter arise therefrom, or in 
any wise from them proceed, and all choses in action, to 
have and to hold the sole discretion. guidance thereof.” 

After the decision in Reid v. Lamar, 1 Strob. Kq., 
267, Jane, then Mrs. Reid, on April 29, 1857, executed 
this will: “In the name of God. Amen: [. Jane Reid, 
wife of William R. Reid, of the District of Abbeville, 
and State of South Carolina, but, notwithstanding my 
coverture, having the right and power to dispose by 
will of the property now in my use and possession, to 98 
wit, (a careful schedule made) * * * being of 
sound and disposing mind, memory and understanding, 
do make this my last will and testament, as follows.” 
Gives, devises and bequeaths all the property before 
enumerated and described, c., to executors on certain 
trusts after her death. 

The qualified executor filed his bill in equity, prayed 
that the will be established and Complainant instructed 
in the discharge of his duties as trustee thereunder. 

The Court, (12 Rich. Eq., 359,) after stating that in“ 
South Carolina the creation of a separate estate in a 
married woman only excludes the marital right of bene- 
ficial ownership, and does not beyond this remove the 
disabilities of coverture or have the right of disposition 
incident to or inhering in it, and that sach power may 
be added in the instrument ere: iting such separate estate, 
goes on to say that “a married woman having a sepa- 
rate estate and having also a general and absolute disposi- 
tion over it may dispose of it as one swé juris, only her 
intention to do this must be clearly manifested. 

It cannot be necessary that whenever she makes a gift 
or other disposition of an article of property, or sells 
the produce of her farm, she shall make express and 
formal reference to the instrument by virtue of which 
she is empowered to do this. //aving no power to dis- 
| pose of corpus or income except as conferred by the in- 
strument, each act of disposition ought reasonably to be 
referred to ‘the only source of her power, and she 
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ought to be considered as having made the disposition in 
101 the execution of the only power which could make tt 
effectual. It is not the case of a power of appointment, 
general or special, where more strictness may be proper. 
We are of opinion, however, that in the terms of the 
testamentary paper executed by Jane Reid there is a 
sufficient reference to her general power of disposition, 
secured by the contract of herself and her husband, 
notwithstanding the coverture, or against the disability 
which coverture would else have imposed, to make her 
will a good and valid execution of that power. The 
102 bower of disposition reserved or secured to Jane Reid 
by its terms embraced not only the specific property 
which she then had in her possession, but also ‘all the 
income thereafter to arise therefrom, or in any wise from 
that then existing properly to proceed. This involved 
the power to invest the income in the purchase of other 
property, real or personal, and at last dispose of the 
original corpus, with all the accumulations of income, in 
whatever form invested.” 
103._—«sIAn the case at bar, Mrs. Clemson could dispose of the 
accumulations of income by her ‘full testamentary 
power ; she could dispose of the corpus by executing 
her power of appointment. 
Now this case has been cited for Appellee; we say 
it is a strong case for Appellant. 
Messrs. Wells & Orr at page 16 and Messrs. Smythe 
& Lee at page 33 of their Briefs quote from Hopkins v. 
Mazyck, Rich. Eq. Ca., 268, a case which is most de- 
cidedly on the line contended for by Appellant. See 
104 the clauses of the will at pp. 268, 269 and 279, justi- 
fying what is said at page 272, paragraph 2: “But 
again I cannot agree,” (with counsel so contending) 
that by the term my estate, he meant his father’s in all 
the clauses of his will. When he means to include his 
father’s, he does so by express words. He did not con- 
found the two estates, but distinguished between them.” 
And at page 273: ‘To the effectual execution of a power ' 
of appointment, the intention to execute it is essential, 
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A reference to the subject matter to which the 
power relates is sufficient evidence of such an inten- 
tion, and when the intention to execute the power is 
manifest, the estates, limitations, &c., created by the 
person executing such power, are to be judged of by 
the same rules as if the property were actually his own 
and he had created such estates, &c., out of it. Now the 
real estate of Benjamin Mazyck, the donor of the power, 
is expressly alluded to, nof on/y in the clauses of 
Stephen’s will, (the donee of the power,) wherein he 
devises it for life to his sons with remainder over to 
such issue of theirs as might survive them, but in the 
13th clause, see pp. 268, 269 and 279. What comfort is 
there in this for Appellee ? 

As to Boyd v. Satterwhite, (10 8. C., 54,) cited by 
Messrs. Orr & Wells at p. 17, and by Messrs. Smythe & 
Lee at p. 30, fol. 119, and p. 33, fol. 129, of their Briefs, 
the testator (whose will created the power) was an un- 
educated planter, little acquainted with legal or com- 
mercial terms, and he employed a like person to draw 
his will.—10 So. Ca., 53; 12 Rich. Eq., 494. The ob- 
scurity of the unprofessional language of the will 
creating the power must be considered in connection 
with the terms used in the deed of marriage settlement, 
(claimed to execute the power,) which alludes to the 
will as the source from which the rights disposed of by 
the deed are derived. There certainly had been no ad- 
judication upon the will creating the power at the time 
the widow, Lucinda, the donee of the power drew her 
will, (1857) or at the time she executed her marriage 
settlement, 1858, and it may have been uncertain in 
her mind exactly what was the character of her estate 
or interest in those lands. She recites the will and refers 
to it as the source whence she derives any right she 
may have in the property. She describes the property 
and disposes of it. She intended either to execute the 
power or to recite it and ignore it. The power of dis- 
posal was given without any restriction as to the nature 
of the instrument by which it was to be executed. 
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The contest was between parties claiming that the 
power had been executed—one by a will, the other 
by a later deed of the donee of the power. After 
citing Standen vy. Standen, 2 Ves., Jr., 589, that the 
will of the donee of the power there was held to be an 
execution, because the intention was manifest from the 
fact that she had no other real estate, and holding that 
this case (Boyd v. Satterwhite, 10 So. Ca., 55,) is 
stronger than Standen v. Standen, because the property 


is specified and described, the Court decided in favor of 


the power being executed by the deed. 

Asto Moody v. Tedder, 168. C., 563, cited by Orr & 
Wells, p. 18, and by Messrs. Smythe & Lee, pp. 31, 33, 
of their Briefs. The excerpts in Briefs for Appel- 
lants give by no means a full or accurate account of the 
decision. By reference thereto it will be seen: 1. That 
this case, like that of Finley v. [unter, 3 Strob. Eq., 84, 
(16 So. Ca., 561,) was adjudged upon the strong and 
peculiar phraseology of the testator’s will conferring the 
power and a manifest intention appearing from the ex- 
pressions he employed in the gift to his wife and the 
limitations over, and is like the case of J/cAllister y. 
Tate, 11 Rich., 510, in which it was held that a devise 
‘in fee simple for life” carried the absolute estate. 

2. That the will gave the donee of the power power 
of disposal, unlimited in extent, by any mode or at any 
time the donee chose, of the corpus of the estate, (16 
So. Ca., 561,) and the power was exercised, for valu- 
able consideration, by the instrument executing the 
power, which not only described the entire corpus, but 
in the habendum clause conveyed it absolutely.—] 6 So. 
Ca., 559, 564. 

3. That the instrument relied on as an execution of the 
power. might fairly be construed as a power of attorney 
authorizing the grantee to execute the power for and 
in behalf of the donee of the power.—16 So. Ca., 
565, 563. | 

4. That the party claiming that the power was exe- 
cuted waived all pretense that it was executed so far as 
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the land was concerned, which was all that was left 
of the estate. That the parties claiming that the power 
was not executed abandoned all claim for account ex- 
cept for the value of three negro slaves who had been 


sold before the war. and of course did not remain of 


the property at the death of the life tenant, 1873.—16 
S. C., 560: the remainderman being entitled only ‘to 
whatever portion of the property might be remaining” 
at that time.—16 8. C., 559. 

5. That the only ground on which the whole Court 
concurred was that there could be no accounting for 
the value of the three negro slaves, because of the 
emancipation before the falling in of the lite estate. — 
16 8. C., 566, end of case. 

This case gives no support whatever to Appellee’s 
case, Scaife v. Thompson, 15 8. C., 357, we shall have 
occasion to use Appellant's citation: ‘In ascertaining 
the subject of a testator’s disposition, the Court may 
inquire into the situation of his estate, and into every 
material fact which is auxiliary to the just interpreta- 
tion of his words, for the purpose of identifying the thing 
intended by the words conveyed.” And the sentence 
immediately following: ‘Any evidence is admissible 
which merely tends to explain and apply what the tes- 
tator has written, and no evidence can be admitted which 
merely shows what he intended to write.” Both of these 
sentences in Scaife v. Thompson, 15 8S. C., 357, are 
from MWeCal! vy. MeCall, 4 Weh. Eq., 455, 456, from 
which at 4 Rich. Kq., 451, we further quote: “Itis a 
familiar observation that you may and should learn the 
exact posture of a testator’s affairs at the date of his 
will, and that this knowledge may be obtained by 
parol. Certainly the posture of a testator’s property 
can hardly be learned otherwise than by parol. Parol 
is competent therefore to prove it. But for what pur- 
pose is this information desirable? Is 4t not simply to 
enable the Courts to apply the will to the property? 
You see in the will property described so and so, and 
disposed of thus and thus. You learn by parol that 
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~ there is property answering to the description. The 


will is then applied to it in the way directed. This is 
construction. If there be two or more subjects to which 
a given provision may be applied, that one is supposed 
to be intended which answers most completely the descrip- 
tion given. But no provision can upon any safe or 
sound principle be applied to a subject which does not, 
in some sense, answer to the description given. * * : 
But it should be steadily observed, that it ts the will of 
the testator, and nothing but the will, that is to be so 
applied. Jt is words found inhis will that are to be 
applied; not the words of a witness testifying what he 
meant or did not mean. ‘The words are to be applied 
by construction, and not by proof of the intention with 
which they were employed. * * * Where a subject 
has been found among a testator’s property answering 
in some sort a description given by him in one of his 
legacies, parol may be received to show the existence 
of another subject or article of property better an- 
swering the description, and then the will is applied to 
that. But this is not evidence to explain the meaning 
or intention of the will. A case of ambiguity, where 
it is lawful to explain the intention, is where the will 
is plain in its terms, but there are shown to exist two 
or more subjects equally coming within the terms. // 
the words of the will are not equally applicable to both, 
the will is applied by construction, and not by explana. 
tion to that one most fitting to the words, and no parol 
evidence of intention can be received. It j is only when 
the words are as applicable to the one as the other 
that ambiguity exists, and this is the very meaning of 
the word. Then parol is receivable to show which 
was intended; as in the familiar case, where a legacy 
is given to testator’s son, John, and he has two sons of 
that name; or where he gives his black horse, having 
two or more of-that color. 
MeCall v. McCall, 4 Rich. Eq., 453. 
Another citation from Appellant’ s case, Scaife v. 

Thompson, 15 8. C., 356: “To ascertain the intention 
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of the testator, we must resort not to conjecture as to yo, 
: what was likely to be the wishes of the festator. hut to 
the words in his,will, and the e¢reumstances by which 
he was surrounded at the time, and from these sources 
deduce his intent. Weare to examine the will as a 
' whole, and from its terms as appiied to the surround- 
ing circumstances determine what was in the mind of 

the testator at the time he erecuted the will. For while 

it is true that in a certain sense a will speaks at the 
5 death of the testator, yet as it was well put in the argu- 
¥ ment of one of the counsel, it speahs then what was in 
i the mind of the testator when his will was signed. We 
By cannot conceive how it can be otherwise. If it be 
ats true, as it undoubtedly is, that we must resort to the 
. ; words used by the testator to ascertain his intention, 
we cannot understand how certain words used with a 
certain intent then can be said to have been used with 
a different intent simply because the testator lived for 
years after he had used them, during which time many 
changes in his property may have occurred, when he 
has not seen fit to make any change in the words used 
by him to express his intention. In this ease it is very 
clear that the testator intended to dispose of his whole 
estate, not only that which he had at the time of 
making his will, but also that which he might there- 
after acquire.’ —- Scaife Vv. Thompson, io S&S C.. 386. 
Appellant relies for herself on the citation of Appellee 
from Clark v. Clark, 19S. C., 348: “In the construe- 
tion of a will, of course the main object should be to 
ascertain the intention of the testator; but that inten jo4 
tion must be gathered from the will itself, assisted by 
the light of the circumstances surrounding the testator at 
the time of its execution.” 

The citation from Canedy v. -Jones, 19 8. C., 305, and 
the doctrine it is cited to support, that ‘Courts tn con- 
struing wills are not bound by adjudicated cases,” may be 
dismissed with the remark that they most sensibly in- 
dicate that the contention of the Appellee suffers from 
adjudicated cases. As the last point in the argument of 
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Messrs, Smythe & Lee, page 40, “that if Mrs. Clemson 
has not executed the power, the fee rests in the residu- 
ary levatees of Mrs. Calhoun.” is * merely suggested,” not 
argued, and as there is no attempt to show the remotest 
bearing which the case cited, Gourdin v. Shrewsbury, 
11S. C.. lL. has to the issue here, it Is unnecessary to 
make comment upon either. — If the will of Mrs, (Clemson 
is a due execution of the power of appointment con- 
ferred by the will of her mother, Mrs. Calhoun, then 
Appellant has no case. If, on the contrary, it 1s not a 
due execution, then the remainder, which vested in Flo- 
ride, the daughter of Mrs. Clemson, was not divested, 
and on the death of Floride leaving issue (without 
leaving issue in South Carolina construed not to mean 
indefinite failure of issue, but a failure at the time of the 
death of the person on whose death without issue the 
limitation is made.” A. A. 1853, 12 St., 299.) either her 
sole child. the infant Isabella, took her entire estate, or 
she took 2 thereof, and Gideon Lee, surviving husband, 
took £ thereof Gideon Lee having conveyed before this 


suit his entire interest to Isabella. and the interest of 


neither being affected by the Statute of Limitations, 
(see Mr. Youmans’ argument filed Mareh L7, 1890, 
pages 4 and 5.) her appeal must be sustained. There 
is no locus stundé for title in the residuary legatees, 
and no ground therefor has been suggested. An ae- 
count of the litigation referred to in the Complaint 
and Answer will be found ino Culhoun ve Calhoun, 2 
so. Ua., 2355. 
LEROY FL YOUMANS. 
f onusel for Appellant. 
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IN THE SUPREME COURT 
OF THE UNITED STATES. 


No. 1418. 


IsABELLA LEE, BY HER NEXT FRIEND, 
GIDEON LEE, APPELLANT, 

VE. 
Ricnarp W. Simpson, APPELLEE. 


Additional Argument for Appellant in Reply. 


We submit the following as an addition to brief in 
reply to the argument for appellee. 

The argument for appellee seems to make the follow- 
ing points : 

Ist. Want of legal title in Miss Lee, will prevent her 
having a remedy. That in all cases both in law and at 
equity, complaif? must prove such title or fail. The 
cases cited, merely show that recovery must be had on the 
strength of plaintiff’s title, legal or equitable, as the case 
may be. (7 Wheat, 161.) That to recover in ejectment, 
legal title must be proven, (21 Howard, 483,) and that the 
mere existence of an equitable title in complainant will 
not give equity jurisdiction, (113 U.S., 554). The cor- 
rollary sought to be drawn, that theabsence of legal title in 
a complainant would defeat any relief at law or in equity, 


ix a fine illustration of the won sequitur; it would prove, 
if true, that a ward of chancery with every equity on 
arth, could never recover against a faithless trustee, 
because such trustee held the legal title. The decision 
in 113 U.S., 554, fully recognizes this distinction. 

2nd. Much argument is expended to show that Mrs. 
Calhoun, in making her will, speaks of this bond and 
mortgage as personalty, and as a bequest, signifving 
thereby that it was personalty and not realty. This is 


true, and correctly deseribes it at that time. It is alse 


. : . ‘ 3 
true that she properly spoke of it as the property to given 


Anna for life. But this does not militate at all against 
the fact that the property and estate to which Anna was 
entitled under said will was an estate for lite in said bond 
and mortgage, or its proceeds, 

3rd. In construing Mrs. Clemson’s will, perhaps no 
better reply is needed to the argument of counsel than 
the «definitions to be found on page 15 of the brief of 
Messrs. Smythe & Lee. We say that Mrs. Clemson was 
entitled to bequests, or legacies under Mrs. Calhoun’s 
will, and that these bequests and legacies were of the 
property of Mrs. Calhoun, given Mrs. Clemson for life. 
But these legacies which she had were, to use the language 
of the brief above referred to, her “ interest in her moth- 
er’s will,” which was solely a life estate in said property, 
and such life estate, with its product, was her leg- 
acy thereunder, Counsel say “imitating her mother 
when she made her will, Mrs. Clemson makes an 
inventory of her estate, or what she supposed she had.” 
If this be correct, then, clearly, her purpose in this 
recitation was but to enumerate her own property, 
and, in describing her legacies, she was merely 
‘alling attention to one source whence her property wan 
to be drawn; and she does likewise in referring to the 
distributive shares of her brother’s and sister’s estates, 


Counsel sav, on page 18, that her income or interest 
derived from this legacy cannot be properly described as 
legacies to which she was entitled, 

It will be noticed that in this preamble Mrs. Clemson 
Is enumerating the sources from which her property 
and estate has been, or is being, drawn. Her reference 
to her distributive share in her brother's and. sister’. 
estates was but the mention of her interest therein, and 
such share was but the intangible interest which would 
tinally bring to her certain property, Theretore she 
does not bequeath either the legaev or the distributive 
share, but, having enumerated the sources whence 
her property and estate las, or is to, come, she then 
bequeaths the property and estate to whieh she is enti- 
tled, viz: her property and her estate, derived from these 
legacies and from these distributive shares, or from any 
other source, whether now or hereafter to be aequired, 
and disposes of that, and that alone, by her will. 

We have already argued how Mies. Clemson, in this 
preamble, shows that she is speaking of property of her 
own, to which she is entitled. The word “entitled” 
being one which describes a common character of owner- 
ship whieh she has, both in the legacies and in the dis- 


tributive shares. 


So likewise with the power referred to. It is a power 
common to all, her property, by which she can dispose 
of the same—/. e., her property, derived from legacy and 
distributive share alike. 

Counsel seek to make the full testamentary power, alluded 
., to, mean power, not of making a will, but conferred by 
will. This testamentary power, she says, is one which she 
has over the legacies and also over the distributive shares. 
Let us apply the definition suggested by appellate’s coun- 
sel and, according to them, given by the Cireuit Court, 
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and instead of eliminating, as they do, all mention of the 
distributive shares, let us read this preamble: 

‘“WHeEREAS, I am entitled to a distributive share of 
the estate of my deceased sister, and have full power 
given to me by will (meaning the will of my deceased 
mother) to dispose of the same.” 

This application demonstrates the fallacy of this defi- 
nition. Testamentary power, or testamentary capacity 


are well known terms, and signify the power or capacity 
to make a will. ‘To decline to make this application is 
to emasculate the word “same,” and destroy its plain 
meaning and reference. But if it be that the testament- 
ary power invoked is one that applies equally to all the 
sources of property enumerated, then to give this phrase 
“testamentary power” a signification which makes it 
applicable to every part of the preamble, to give the 
word “entitled” a definition applicable to each of the 
objects referred to, we must understand the reference to 


legacies as solely the scheduling of testatrix’s own prop- 
erty and as carrving the meaning and reference contended 
for by appellant in this case. 

It is argued that the distributive shares were small 
compared to the property subject to appointment, and 
therefore testamentary power over them is not alluded to. 
Mrs. Clemson considered them large enough to mention, 
and conceding that they are small, the verv  refer- 
ence to them, though small, affords an additional argu- 
ment that Mrs. Clemson was referring only to her own 
property, and not to that to which she was not entitled, 
but to which she could appoint. 


We have already argued how natural was the reference, 


in a lawyer, grown gray in drafting wills for married 
women under the common law, in the face of a recent 
enabling statute, a sort of omnibus marriage settlement, 
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to both the power and the separate estate. It is 
admitted this will was drafted by an eminent, learned 
lawyer. 

It is insisted that Mrs. Clemson had the exercise of 
this power over this estate, then vested in another, upper- 
most in her mind, and that the exeeution of this power 
was her chief aim in this will. 

How easy to have done so. 

How easy to have drawn this will: 

“WHEREAS, Lam entitled to dispose of certain legacies 
“under the will of my deceased mother, Floride Calhoun, 
“and am entitled to a distributive share” ete., “and not- 
“withstanding my coverture have full testamentary power 


” «T will, ete., the 


“to dispose of the same,” “Now, ete., 
“entire property and estate of which [am now in any 
“wise entitled to dispose and which I> may hereafter 
“acquire, etc.” 

It is inconceivable that an astute lawyer, charged with 
the prime duty of executing this power, should not have 
done so bevond cavil. The only reasonable explanation 
of this willis that Mrs. Clemson and her lawyer did not 
intend to do any such thing. 

Again, in the contemporaneous formal legal instrument 
substituting Clemson for Noble as trustee, “evidently 
prepared (so say our opponents) by the same lawyer that 
prepared the will,” we find him setting forth in extenso 
the power vested in Mrs. Clemson to change said trustee, 
showing how particular and careful he was. 

Counsel say we find Mrs, Clemson using in this paper 
**prop- 
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certain common, general terms, such as “legacy, 
erty,” “entitled,” and that the same are found in Mrs. 
Calhoun’s will. It would be remarkable if this did not 
occur In a paper which purported to copy from the will 
and name the new trustee in the language of the will. 
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On page 19 of their brief counsel recognizes the lim- 
itution of the word “entitled,” as we contend, they recog- 
nize by the disjunctive, “legacies or property to which 
“she was entitled or over which she had the power of 
‘disposition under her mother’s will” that “entitled” did 
not embrace or describe those legacies over which power 
alone was given, 

The question of the meaning of the contemporaneous 
instrument of substitution of a trustee has been discussed. 
The answer of the argument of appellee, we submit, is 
fallacious. We answer his points in order: 

Ist. A person may well bequeath the property she is 
now owner of, or may acquire, derived from the legacy of 
a productive life estate. 

2nd. It is strange to argue in one breath that a law- 
ver carefully drew this paper, using certain exact ex- 
pressions, and then insist he did not know the significa- 
tion of what he was doing. 

5rd. Complainants bill sets forth the language of Mrs. 
Calhoun’s will and codicil (Transcript) pp. 4 and 7) that 
Clemson took the title to himself at the sale as trustee 
under the conditions of the will and still held it. (1b. p. 8) 
and prays infer alia to remove a cloud and declare Ora- 
trix the holder of the absolute title in fee simple. (Ib. 


p. 11.) 


4th. The Court held that Clemson, having taken the fee 


to himself, but under the terms of Mrs. Calhoun’s will, 
took for complainant’s benefit if she was entitled as 
claimed, 

A certain letter written several years before the will, 
and this paper of substitution is quoted, and the use of 
the word legacy therein is seized on, The deseriptions in 
the letter are informal on their face; so far as the change 


of investment was concerned it was a change of the in- 


vestment of Mrs. Clemson’s legaev. It was written 
from the standpoint of her own enjoyment of, and usu- 
fruct in, the property to be bought anc sold. It affords 
no canon of interpretation for the will. 

A great deal is said of the circumstances surrounding 
both Mrs. Calhoun and Mrs. Clemson, 

As far as their estates are concerned we do not care to 
add to the statement of property set forth in’ arguments 
filed in chief except to correct au error of Dative 

The share from the estate of Cornelia Calhoun when 
wound up was not $403.37 but 3601.93. (Add. Tran- 
script, p. 20.) Counsel have confused the share of the 
division of proceeds of foreclosure sale with entire estate. 
(Add. Transcript, pp. 5 and 6.) 

There is no evidence that Mars. Clemson and her hus- 
band needed money as argued. The cause of wishing to 
sell imported pictures is not shown, and as stated by 
counsel for appellee, Clemson was a man of means. 
(Smythe & Lee Argument, p. 11.) 

The picture of Mrs. Clemson’s grandmother was her 
own, There is plenty evidence in Mrs. Calhoun’s will 
that what she gave to Mrs. Clemson was for her very 
own. The exclusion of marital rights is one of inten- 
tion. No set words are needed. 

Prout es, Roby, 15 Wall, 471. 

Appellant’s counsel cite certain rules of law as to the 
wdmissibility of parol evidence to show the surrounding 
circumstances of testatrix : but we contend that what they 
claim to be surrounding circumstances are not such with- 
in the meaning of the law. Surrounding circumstances 
may be introduced to aid in the interpretation of a will, 
but the will, if unambiguous and operative, must gov- 
ern, even though the court should think the testatrix in- 
tended to do something else, if such intention is not the 
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meaning to be derived from the unambiguous terms of 


the will. In this connection we cite the following: 

“Returning, however, to the general rule, it is clear 
“that parol evidence of the intention of a testator Is Inad- 
“missible for the purpose of controlling or influencing the 
‘construction of the written will, the language of which 
“must be Interpreted necording to its proper acceptation 
‘as the context of the instrument and the state of the cir- 
‘cumstances existing at the time of the execution (whieh, 
‘as we shall presently see, forms a proper subject of in- 
‘quirv) willadmit of. No word or phrase ofthe will can 
“he diverted from its appropriate subject or object by ex- 
“trinsic evidence, showing that the testator commonly, 
‘much less on that particular occasion, used the words 
‘or phrases in a sense peculiar to himself, or even in 
‘any general or popular sense, as distingushed from its 
‘strict and primary import.” 

1. Jarman on Wills. Side page, 417. 

Also, “ And it may not, perhaps, be quite superfluous 
“to observe, that relative pronouns, Which have no inde- 
‘pendent force or signification, but whose effeet depends 
‘wholly upon the position which they occupy in the 
“instrument, cannot, by means of parol evidence, be 
‘shifted, so as to relate to a different antecedent.” 

1. Jarman on Wills, Side page, 419. 

Says the same authority, “And in every case it must 
“be remembered, that, whatever the surrounding cireum- 
“stances, itis still the will that is to be construed.” In 
the words of an eminent judge. “When the court has 
‘possession of all the facts which it is entitled to know, 
“they will only enable the court to put a construction 
‘on the instrument consistent with the words; and the 
“judge is not at liberty, because he has acquired a knowl- 
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“edge of those facts, to put a construction on the words 


“which they do not properly bear.” 
Attorney General vs. Drummond, 1D. and 
War. 367. 

But the testimony is not fully set out ; only a statement 
of a part of the tlleged parol proof is given, The testi- 
mony of Mrs. Sallie Calhoun shows that Mrs. Clemson’s 
remarks about Fort Hill were made to satisfy her hus- 
band’s whim, but that she did not want the property to 
go to the college scheme. 

Mrs. Clemson told her Isabella Lee would get. it; 
that she believed in property going to next of kin; that 
she only consented to sell the place under the Tres- 
cott letter to humor Clemson, knowing that the price 
named would prevent it. (Add. Transcript, p. 45.) 

Here is the spectacle of a woman urged to this course 
by her husband. She does not wish to divert the course 
of her mother’s will, but would let the property go, as 
her mother’s will sent it, to the next of kin. She wished 
to humor, but to defeat her husband’s purpose. She 
sends for an eminent lawyer to make her will. 
Doubtless she tells him her dilemma. He drafts the 
will, After Mrs. Clemson’s death, Clemson quarrels 
with this lawyer. No one knows why. (Add. Tran- 
script, p. 45.) 

But the idea that this will was intended to operate on 
this property to enable it to be devised for them college is 
absurd. Why devise it in a way that in one of the pos- 
sibilities of life, contemplated by the very will, would 
have necessitated the making of another will, or the de- 
feat of the cherished plan. If this property had been 
meant to pass under this will, Mrs. Clemson would have 
left it therein fora college after Clemson’s death intestate, 
or in event she survived him; and as long as her inten- 
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tion held firm, her will would have carried out ber pur- 
poses, and no further will or codicil would have been 


needed, except in the event she wished afterwards to make 


a change. But if this will passes Fort Hill, testatrix 
has made a will, as it stands, that had Clemson died intes- 
tate or before testatrix, she must have redrawn in order 
to carry out her intention entertained when the will was 
made, in the verv contingency that she was contemplat- 
ing, and to have then expressed an intention exactly con- 
trary to what she had declared in her will. The argu- 
ment of the possibilities of change in times and cireum- 
stances as to an instrument that ean be altered at will is 
hardly foreible when it involves the leaving to further 
change, the carrving out of alleged present intention, and 
expresses an intention at direct variance with the alleged 
parol intent, which might have been expressed and 
would not have needed to be changed. Remember the 
will was net drawn hurriedly, but in 1871, four vears 
before testatrix death. 

Reviewing the cases cited by appellee (Smythe & Lee’s 
argument, p. 55), from South Carolina, we are unable to 
dgree with counsel as to their effect. The recital of faets 
of case in Bova rs, Satterwhite, LOS. C., 54, is evidently 
taken from an erroneous recital made by one of the par- 
ties, disaffirmed by the court, and is not as we read the 
decision. 

Testatrix did not have an absolute estate in one-half 
of the tract of land. She had a life estate in the whole 
with a power of appointment at her death in one-half, 
and the other half was limited in remainder to others. 
She disposed of the tract of land reciting her ownership 
of the whole for life, and erroneously reciting that 
one-half of it she owned absolutely, and conveyed her 


lite estate therein to certain uses and at her death the 


' 


1] 


tract of land as far as she may have any legal interest” 
to another on different terms. 

Her convevance would have been absolutely without 
effect except as an execution of the power. The court 
says that the expressions used would execute the power 
“provided the words could not apply to any other 
property of the dower.” (Page 55.) 

In Hopkins ex. Mazyek, Rich. Ch. 269, the words of 
the will in other parts refer to lands and negroes in such 
way as to make the will contradietory, and in great part 
insensible, except as an execution of the power, while the 
chancellor whose decree ix affirmed rules expressly that 
the words “ my estate” cannot,even in this will, when 
standing alone, be taken ax an execution of the power. 

In Moody esx. Tedder, 16 8S. C., 269, the power to the 
widow was to dispose of the property to pay for her com- 
fortable maintenance and support and pay her debts. She 
made a deed to Griggs, the consideration of which, as 
stated, was expressed to be her support for her life and the 
payment of debts which were heavy. The remainder was 
only of the balance ret disposed of by her. She deeded 
her “interest and = life estate.” The court took it, she 
meant to convey by iuferest more than the life estate, as 
it was mentioned as additional thereto. The considera- 
tion was that for which she could dispose of the fee, 
and unless the fee was conveved, would have been exces- 
sive, and even in this ease the court was not unanimous 
as to the execution of the power, one of the judges 
concurring on special grounds involving the rights of 
the remaindermen to otherwise recover. 

In the otner cases cited Hefore commented, such as lL. R. 
2 Kq. Cas., p 815, and 2 Vesey, 589, the absence of nT AY 
other property of any sort to operate on, and the conse- 


quent entire failure of the will, is the ground work of 
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the decision. Compare the case of Evans vs. Evans, 25 
Beav., 1, cited in argument of Calhoun, K. & S., p. 47, 
and the entire distinction between these cases and those 
governing this will will be most apparent. 

The reference to the case of Wildbore vs. Gregory, 
L. R., 12 Eq., C. 482, is most unfortunate. We append 
a full report of the case, the power, despite the apparent 


reference, being declared not executed, 


Wildbore UNS, (rreyory, lL. R. 1? hy. Citx., 482, 

Under a marriage settlement, dated in) 1840, power 
was reserved to the husband to appoint, after the death 
of his wite, should she survive him, “so much” of a 
particular freehold estate settled by him ‘as shall not 
exceed an annual income of £300” to the use of the 
children of the marriage, the same to be, in 
default of appointment, for the use of the children 
equally, the residue of the estate to be to the 
use of the husband absolutely. By his will the husband 
yave, devised and bequeathed “ the whole of my prop- 
erty, real and personal, consisting of a farm (describing 
the freehold estate above mentioned) and whatever may 
devolve to me by virtue of the marriage settlement,” to 
the trustee upon trust after the death of his wife, for his 
five children in unequal shares. He further gave to the 
trustee a discretionary power cither to divide the income 


’ 


of “my entire property” according to the provisions 
before made, or to sell the whole and divide the proceeds. 
Sir JAMES Bacon, V. C.: 
“T cannot decide this case in favor of the petitioner 
without going against the authorities. This gentleman, 
at the time when he made his will, was seized of . the 


whole of this estate, and, | presume, was also in posses- 


sion of it. The £300 rent charge did not arise until his 


‘death, but to the extent of the hereditaments which were 
“required to raise the £300 rent charge, the farm at Til- 
“ton was in the testator’s possession, whatever he may have 
“thought. [ think he cannot be considered, by using the 
“words ‘my property,’ to have intended te deal with 
“property over which he had only a power of appoint- 
“ment, when there were property of his to which the 
“words, giving full effect tothem according to the terms 
‘ofthe will, exclusive of the settlement, would apply.” 

Appetlee’s counsel seek to evade the foree of the 
argument that the will of Mrs. Clemson only devises 
the property and estate to which she was entitled by 
urging ‘that she did not sav “my property.” But this 
isanerror, In providing for what she had above de- 


vised, inevent of Clemson's death before her or intestate, 


she bequeaths it, astt my entire property and estate,” to 


Isabella Lee. 

The implied attack on Miss Lee in brief of Smythe & 
See, pp. 22-25, hardly merits a reply. The conclusive 
answer thereto is that if Appellant cared alone for the 
money value of Fort Hill she can obtain that by ae- 
cepting her grandfather's legaev of 815,000, which legaey 
she is) to lose under an fa ferrorem clause of the will. 
(Add. ‘Transeript, p. 17,) by attempting to frustrate the 
purposes sought thereby. But if sentiment be not whel- 
ly dead, Isabella Leen virl, might well deem Fort Hill 
with its histerie meme ries, best in the hands of the son 
of the eldest son of Jno. ©. Calhoun, the only surviving 
lineal descendant born thereon, rather than to see it a 
foot-ball for political faction inan agricultural college 
or in the hands of a stranger, 

We conclude, construing Mrs. Clemson’s will; 

Ist. Appellee’s contention twists from its plain legal 
meaning the word “legacies” in the preamble, ignor- 


ing all distinetion between property and power. 
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2nd. It gives to the word “entitled,” therein, a mean- 


ing confessedly erroneous, and gives it one meaning as 
applied to the legacies, and a different one as applied to 


the distributive shares. 

3rd. It ignores the collocation of the legacies and «is- 
tributive shares, as sources of property to which testatrix 
was equally entitled. 

4th. It gives to “testamentary power” a signification 
utterly insensible as applied to such distributive shares. 

5th. And while the plain sense refers the word 
“same” equally to legacies and distributive shares, seeks 
to avoid the above difficulty by restricting its meaning 
ina way violative of all rules of construction. 

6th. It ignores the plain reference of the common 
testamentary power to legacies as equally with distribu- 
tive shares, signifying, as its legal meaning indicates, a 
source of the property and estate to which testatrix was 
entitled, and which was subject to her general, full testa- 
mentary power over her own estate. 

7th. Ft ignores the meaning of the words ‘ property 
and estate’ which testatrix says she is “entitled” to, 
and would make it cover what she is not entitled to, 
ignoring the distinction between property and power and 
the plain suggestion that the mention of her property by 
testatrix would imply her intention not to execute her 
power. 

Sth. It ignores the further description of the property 
and estate bequeathed as “ my property and estate,” giv- 
ing no meaning to the word “my” and violating the rule 
that all words shall be given signification in arriving at 
the meaning of the will. 

9th. It seeks fortification from an alleged imported 
purpose by testatrix, which cannot be found in the will, 
which, if true, either demonstrates that the will was not 
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intended to pass this remainder estate, or establishes a 


purpose of disposition which would be utterly defeated 
in an event contemplated and provided for by the will, if 
the will was allowed to remain unrevoked, 

All of these troubles are obviated by adopting the 
construction of the will appellant contends tor. It is, we 
submit, the true meaning of this will, and should be se 


declared. 
ALEX. C. KING, 
LEROY F. YOUMANS, 


of Counsel, for Appellant. 


SUPREME COURT OF THE UNITED STATES. 
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VS. 
RICHARD W. SIMPSON, APPELLEE. 
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Bricf Submitted on the part of the Defendant in opposition 
to Plaintiff's Motion for time to File Additional Argu- 


ments herein. 


Notice has been served upon appellee of a motion to be 
made on 17th instant on the part of the appellant, for an 
additional extension of twenty days, within which to file 
additional arguments, or arguments in reply. Appellee 
objects to this motion and to the extension asked, on the 
crounds following, to wit: 


First. The case was fully argued in the Circuit Court, 
upon printed arguments submitted on both sides, copies of 
which were given to each side. The appellant’s counsel, 
therefore, had printed copies of the arguments, so submitted 
t - the appellee, in possession, when preparing their argu- 
ments for the appeal to this Court. 


Second. Because, under the order of the Circuit Judge, 
allowing the appeal herein, the appellant was put upon 
terms to submit the whole case within ninety days from 
the opening of the term. But the appellant made default 
in not forwarding to this Court even a proper record from 
the Court below. The record, as originally made, had to 
be amended by filing an additional record, to which the 


appellee consented, but which was not printed until after 
the expiration of the said ninety days. This involved 
a further delay in the submission of the case, wholly aris- 
ing from the fault of the appellant. 


Third. Because by stipulation between counsel herein, 
and of record in this case. bearing date the 20th January, 
1890, it was provided that the time for filing printed argu- 
ments in the cause should be extended until the roth of 
March, 1890, and that up to that date arguments might be 
filed in behalf of either appellant or appellee, counsel for 
appellant having the right to file additional arguments to 
those already filed, or to withdraw those filed and substi- 
tute others in their stead. This stipulation was made 
after a full discussion as to whether appellant should be 
allowed time td file arguments in reply, after the filing 
of the arguments of appellee. This request was ob- 
jected to by. appellee, who refused to sign the stipulation 
with such a provision, or to consent toany further delay. 
It was finally withdrawn, and waived, by counsel for 
the appellant, and thereupon the stipulation was entered 
into. Appellant having accepted the stipulation on these 
terms, has now no right to renew the request. 


Fourth. Because by further stipulation between counsel 
herein, also dated and filed in this Court on the 20th 
January, 1890, it was stipulated that the facts contained in 
the printed brief submitted by the honorable the Attorney- 
General of South Carolina, on the motion to advance the 
cause, were correct ; and, further, that counsel for appellant 
concurred in consenting to the motion to advance the 
cause, either for oral argument of on printed brief. In 
and by such stipulation, counsel for appellant submitted 
the cause to the discretion of this Court for such order as 
it might deem proper in the premises, without stipulating 
for or suggesting any extension of time to file arguments 
in reply. 


fifth. Because counsel for the appellant in open Court 
consented to the motion that the cause should be sub- 
mitted on printed argument, if the Court should determine 


3 


not to advance it for oral argument during the present 
term. This was an absolute submission to the Court 
without any mention of an extension of time, and was 
made after the stipulation between counsel had been en- 
tered into, at which time the right of filing arguments in 
reply had been waived. 


Sixth. Because this Court, by its order made the 27th of 
January, 1890, ordered that the cause should be submitted 
on printed briefs on or before the third Monday in March 
next. This order has been acquiesced in by both par- 
ties, as final in the premises, and the case is now ready to 
be and is submitted on printed briefs in accordance with 
this order. The notice for further time was only given a 
few days ago, and defendants object to any further opening 
of the case, and to any further extension of the time, so 
long after the filing of the said order, and at this stage of 
the proceedings. 

AUGUSTINE T. SMYTHE, 
JAMES L. ORR, 
Counsel for Appellee. 


JOSEPH H. EARLE, 


Attorney-General of South Carolina, 
Of Counsel. 


STATE OF SOUTH CAROLINA, } 
COUNTY OF CHARLESTON. | 


Personally appeared before me Augustine T. Smythe, 
who being duly sworn, says that he is one of the counsel 
of appellee in this case, and that the statements containec ™ 
in the foregoing brief are true to his own knowledge. 


nr. on Qe neg lle 
Lbs 


Sworn to before me this VAY day | 
of March, A. D. 1890 


A i, es 77C 5 fee 
WM thary Clie fur US 
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SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1889. 


No. 1418. 


ISABELLA LEE, BY HER NEXT FRIEND, GIDEON LEE, 
US. 


RICHARD W. SIMPSON. 


ARGUMENT SUBMITTED ON BEHALI OF DE: 
FENDANT, APPELLEE. 
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AUGUSTINE T. warntee 
A. M. LEE, 
SMYTHE & LEE, 
Defendant's Solicitors. 


JOSEPH H. EARLE, 
Attorney-General S. C., 
Of Counsel. 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1889. 


No. I418. 


ISABELLA LEE, BY HER NEXT FRIEND, GIDEON LEE, 
7S. 


RICHARD W. SIMPSON. 


ARGUMENT SUBMITTED ON BEHALF OF DEFEN- 
DANT, APPELLEE. 


Question Stated. 


The issue in this cese narrows down toa question of own- 
ership of the Fort Hill Plantation. 

The complainant avers and claims that the fee simple 
absvulute is in her. 

The defendant,on the contrary, avers that the title in fee 
was in his testator, Thos. G. Clemson, and is now in him as 
his executor. 


Rules Governing Inquiry. 


There are certain fundamental rules which govern these 
controversies involving title to real estate, whether the case 
be at law or in equity. 


1. The first is succinctly stated in Watts vs. Lindsey’s 
heirs, 7 Wh., 161, and affirmed in numerous cases since. 
*‘Tt has been long and well established as a rule of law and equity that a 


party must recover on the strength of his own title, and not on the weakness 
of his adversary’s title,” 


an 
= 


oO 
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2. Another is that the complainant 


‘** Must in all cases prove a /egal title to the premises in himself, at the 
time of the demise laid in the declaration, and that evidence of an equitable 
estate will not be sufficient for recovery. These are principles so elemen- 
tary, and so familiar to the profession, as to render unnecessary the citation 
of authority in support of them.” 


Fenn vs. Hohne, 21 How., 483. 


The fact that the complainant’s title is equitable, does 
not give her theright togo into equity. Thisis laid down 
in Fussell #s. Gregg, 113 U.S., 554, where the Court, after 
a full discussion, says: : 

** The theory of complainant’s bill seems to be, that, because she has an 
equitable title only, and for that reason could not recover in an action at 
law, a Court of Equity has jurisdiction of her case. But this is plainly an 
error. 


3. And stillanother rule is, that if the evidence shows that 
the strict legal title is neither in the plaintiff nor the defend- 
ant, but is in some third person, then the defendant is en- 
titled to judgment in his favor. For the complainant can- 
not recover, unless the full legal title be in her, and 
outstanding title in any one else bars her recovery and leaves 
the defendant in possession. 


Therefore, to entitle the complainant, Isabella Lee, toa 
decree in this case, she must show a perfect legal title in 
herself to Fort Hill. 


To defeat the complainant’s recovery, the defendant may 
show, cither 

1. That the legal title tothe property was in his testator, 
and is now in him as his executor; or 

2. That the legal title set up by the complainant is not 
perfect; or | 

3. That the title to the property is outstanding in some 
third party. 


Facts of the Case. 


Bearing these principles in mind, let us look at the facts in 
the case, 


—— ;—- emanation Mas. ant alli - 


Both parties claim under the will of Mrs. Floride Cal- 
houn. 

The complainant directly, as remainderman under her 
will. 

The defendant for his testator through the will of Mrs. 
Anna C. Clemson, executing her power of appointment. 

The defendant further denies that the legal title is in the 
complainant, but that if Mrs. Clemson did not execute the 
power, this title is outstanding in residuary legatecs of Mrs. 
Calhoun. 


Will of Mrs. Calhoun. 


The first step is toexamine the will and codicil, of Mrs. 
Floride Calhoun and see how they affect this question. 
THE WILL isdated 27 June, 1863. 


After directing her executor to pay her debts, she gives 
in clause 2 to her daughter Anna Maria, wife of Thos. G., 
Clemson, of Maryland, for her life, a house and lot in Pen- 
dlieton, and the furniture therein, and at her death to her 
daughter Floride, (afterward Mrs. Lee,)and if Floride died 
without issue, to her sons, John and William's children then 
living, orto their issue. 

Aftera number of specific legacies, including one of 
$1,000 to her grandson, John Calhoun Clemson, she states 
in clause 19 that she is possessed still of a large residue of 
property, consisting principally of a debt due her by her 
son Andrew, for the purchase of Fort Hill, amounting to 
about $40,200, secured by bond and mortgage. That she had 
also an undivided interest in a gold mine in Dahlonega, Ga. 
belonging to the estate of her late husband, and also an in- 
terest in the estate of her son Patrick and her daughter 
Cornelia, besides other property. She then directs her 
executors to sell whatever real or personal property she 
may have at her death, not specifically devised, to collect 
in the residue as speedily as possible, and after paying Cal- 
houn Clemson his legacy of $1,000, to divide the remainder 
into four parts, which she disposed of as follows: 


‘* Clause 20. One part, being the fourth of the above residue, [ give 
and bequeath to my daughter, Anna, during her life, and for her sole 
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and separate use. And at her death I will and bequeath it to her daugh- 
ter, Floride, and at Floride’s death, if she dies without issue, | will 
and bequeathed it to the children of my deceased sons, John and Wil- 
liam, then living, equally among them, or to their issue if they be 
dead; issue to represent the parent. 

‘The better to effect my intention, in regard to the property in this 
and the second clause given to Anna, | appoint Edward Noble, of Abbe- 
ville, trustee for it, and vest in him the legal title. Should Anna wish 
at any time to sell the house and landsin Pendleton, or all or any 
portion of the PROPERTY given to her for life, the trustee, provided it 
meets with his approval, és authorized to dispose of it according to the wishes of 
my daughter, upon having her written request for so doing, The proceeds of such 
sale the trustee shall hold subject to the trusts and limitation declared in 
reference to the originai property, The trustee is authorized and required 
to invest the proceeds, and also the fourth part of the residue herein given 
to her, in such property or in such way as she wet in wliny direct, provided 
it meets with his approval. The trusice is author zed and required, from 
time to time, to change such investments as offen as he may be directed so to do 
by my said daughter in writing, provided it mects with his approval, holding 
always the substituted property or re-investments subject to the trusts and 
limitations aforesaid. If from death or any other cause there is no trustees 
or if Anna should desive at any time to change her trustee, sub shall have the power to 
do so, and to appoint another, by instrument, in writing under seal, executed 
by her in the presence of two subscribing witnesses. And as often as suE 
- may desire to change her trustee sue shall have the power todo so, by observing 
the form and solemnity above described.” 


The remaining 34 she divides between her granddaughter, 
Floride E. Clemson, and her daughter-in-law, Kate P. Cal- 
houn, and certain of her grandsons. | 

She then adds the following, as 


** Clause 24. In no event do T wish to die intestate as to any portion of my 
estate. Jf J have failed in the joregoing clauses to dispose of the whole of my estate, 
I will and direct the residuum, whatever it may consist of, to be converted 

-by my executors by sale into money, and equally divided bet ween the children 
of my daughter, Anna, and the children of my deceased sons, John and William, 
each child of the three parents taking an equal share.” 


THE CODICIL ts dated 22d January, 1866. In the pre- 
amble the testatrix recites that the war has affected the 
value of her estate,and it is necessary therefore for her to 
re-form her will. 

She then gives to her daughter-in-law, Kate P. Calhoun, 
in lieu of the share formerly given her in the residuary es- 
tate, the house and lot devised in her will to Mrs. Clemson 
thereby revoking that devise. 


es 
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She then proceeds as follows: 


2. By the 19ti clause of the will, I direct the said bond debt, on my de- 
veased son, Andrew, secured by mortgage on Fort Hill, together with all 
other property possesse| by me, and not before disposed of, to be collected 
by my executors, and the proceeds to be divided into four parts, one part I 
gave to Anna: one part to her daughter, Floride, and the other two parts to 
Kate and her children, as will appear by clauses 20, 21, 22 and 23 of the 
will. I desire now to change this disposition of said bond and mortgage debt, 
and do now give and bequeath it in the following manner: 

* Three-fourths of my interest in said bond and mortgage debt, amounting 
to about $40,200, T hereby give and bequeath to my daughter, Anna M. 
Clemson, to be enjoved by her under clause 20 of the will, and according to 
the provisions of that clause to vest in the same trustee, and to be subject to 
all the powers, trusts, conditions and limitations of that clause, precisely as 
the bequest< therein made were subject to them, with this exception and 
alteration, that my daughter, Anna, is hereby authorized and empowered by 
a last will and testament duly executed by her, (o dispose of this Bequest of 
three-fourths of said bond and mortgage debt ax she pleases, If she does not 
thus dispose of it, af her death I give and bequeath it, the said three-fourths, 
to her daughter, Floride, and should the said Floride die without leaving 
issue | give and bequeath it, at her death to her brother, Calhoun Clemson, 
but, nevertheless, Floride shali likewise have power to dispose of it at her 
death as she pleases, by a last will and testament, duly executed by her. By 
clause 2d of the will, I gave the furniture, and every article of property in 
my hoase in Pendleton, and upon the premises, with certain reservations, and 
also my jewelry, and some other small articles, to my said granddaughter 
Anna. I now confirm to her the Bequest of aforesaid furniture: and all other 
personal property embraced in said 2d clause, which it is my will that sie shall 
enjoy for life, as her sole and separate estate, and at her death, I give and 
bequeath all this personal property to her daughter, Floride, absolutely. To 
Anna | also give and bequeath the oil portrait of my mother, which by clause 
Sth of my will, I gave to my daughter-in-law, Kate. 

‘**3. The remaining one-fourth part of my interest in said bond and mortgage 
debt, against the estate of my deceased son, Andrew, I give and bequeath to 
Floride E. Clemson, my granddaughter, but if she dies without leaving issue, 
I give and bequeath it to her brother, John Calhoun Clemson: she, neverthe- 
less, is hereby authorized and empowered to dispose of said fourth part as 
she pleases, by her last will and testament duly executed. I also give my 
said granddaughter, Floride, the twelve silver napkin rings, given by clause 
15 of the will to Mary Lucretia Calhoun, who has since died. 

**Should I at any time collect the aforesaid bond and mortgage debt, or any 
part. of it, or should Fort [ill be purchased with it, or the money be invested 
in any other property, or be retained in hand, the property thus purchased, 
the property thus obtained by investment, and the money thus retained, shall 
he considered and held to he in place of, and the same as, the aforesaid bond 
and mortgage, and shall pass under this codicil as if the same were still in 
the form of said hond and mortgage ; that is to say, shall pass to my daughter, 
Aana, and granddaughter, Floride, as aforesaid bond and mortgage debt is 
directed to be divided between them.” 
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By clause 6, she increases the legacy left to J. Calhoun Clemson to $2,000, 
and directs that ‘it shall be paid him out the proceeds of the aforesaid bond 
and mortgage debt, before the BEQuEsT to his mother and sister shall take 
effect, or this legacy shall be chargeable upon whatever property I shall pur- 
chase, or upon whatever investment I shall make with the proceeds of said 
bond and mortgage debt.” 


By clause 7, she states that the residue of her estate will 
consist mainly of herinterest inthe estates of her husband, 
her son Patrick, and her daughter Cornelia. This residue, 
she directs her executors to collect in, and for that purpose 
they were authorized to sell any real or personal estate. 
The proceeds to be divided: 1. To pay her debts; 2. % of 
the residue she dcgucaths to her grandsons, John C. Calhoun, 
A. P. Calhoun, and W. P. Calhoun, children of her deceased 
sons, John and Willliam; 3. The remaining third, she 


ia 


bequeaths to her daughter Anna. 


“In the same manner as the % of the bond and mortgage debt is given to 
to her, and to oe subject to the same powers, trusts, limitations, and condi- 
tions and to vest in the same trustee.” 


By clause 8, she provides that if the grandsons mentioned. 
in clause 7, shall all die under twenty-one, and without 
issue, then their share in such residuum is to go to her 
daughter, Anna, and her children. 


* First. to Anna for life, under clause 20th, of the will. and clause 2nd, of 
the codicil, subject to all provisions of both clauses, Secondly, at’ Anna’s 
death, if she does not disposes of the same by will, to her daughter, Floride, 
under clause 3rd, of this codicil, subject to all provisions of that clause. 
However, should it be thought necessary to expend more than the income or 
interest of the several LEGACTES to these boys, in giving them an education, it 
is my will and desire, that the principals of these LeGactes may be trenched 
upon for that purpose, and the remainder over, under this clause, in the 
event of the death of all, shall be only of so much of said legacies, as remains 
after such educational expenditures, ~ 


Under this will and codicil, the following “deguests” or 
“legacies” were left to Mrs. Anna C. Clemson: 

1. Three-fourths of the bond and mortgage debt due by 
A. P. Calhoun. : 

2. Certain furniture and other personal property men- 
tioned in the 2nd clause of the will. 

3. One-third of the residuary estate left after payment 
of debts. 
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4. The remaining two-thirds of the residuary estate, if 
her grandsons died under age and without issue. 

5. Her grandmother's picture. 

All of these legattes, except the picture, were left to 
Edward Noble, in trust for Mrs. Clemson, uring her life, 
with power to dispose of the same by her last will as she 
pleased. 

[f she failed so to dispose, then at the death of Mrs. 
Anna C. Clemson, they were to go to her daughter, Floride, — 95 
afterwards Mrs. Lee. Should Floride dic without issue, 
then, at her death, to her brother, Calhoun Clemson. 

Failing any other disposition they were to go under the 
general clause of the will, to the children of testatrix, 
daughter, Anna, and sons, John and William. 


As to the picture, Mrs. Calhoun died in 1866. 

Under the old common law rule then of force in South 
Carolina, the husband's marital rights immediately at- 
tached, and this picture, as personal property, became at Pe 
once her husband's. 


Kdward Noble alone qualified on the will as executor, 
and was alive at the filing of the bill in this action. 

Mrs. Floride Calhoun died 27th July, 1866. 

Mrs. Floride Clemson Lee died toth August, 1871. 

J. Calhoun Clemsen died 27th August, 1871. 

Mrs. Anna C. Clemson died 27th September, 1875. 

Therefore, at the death of Mrs. Anna C. Clemson, neither 
her daughter, Floride, nor her son, Calhoun, was living. nf 


The Trust Estate all Personal Property. 


It is conceded by all parties that all these legacies to Mrs. 
Clemson, or for her benefit, were of personal property, and 
consisted solely of personal property at the time of her 
death. 

In clause 4 of the codicil she expressly directs, that if 
Fort Hill be purchased with the bond and mortgage, it 
should “be considered and held to be in place of and the 
same as, the said bond and mortgage, and should pass under 


29 


30 


31 


5 


the codicil. as if te same were still in the form of satd bond 
and mortgage.” — 

And the residuary estate was expressly directed to con- 
sist of the prvcceds of the sales of any real and personal 
estate not specifically bequeathed, and which the execu- 
tors were ordered to sell after payment of the debts. 

It will -be noticed also that Mrs. Calhoun carefully uses 
technical words applicable to personal property. 

In reference to all these legacies inevery clause, she uses 
the words “ give and bequeath.” In clauses 2 and 4 of the 
codicil referring to the interests inthe bond and mortgage, 
she designates them as “ deguests.” In clause 8, referring to 
the interests in the residuum, she designates them as 
“ legactes.” 

We ask especial attention to this fact that Mrs. Calhoun 
in her will repeatedly styles, these provisions so made for 
Mrs. Clemson as ‘“ dcguests” or “legacics.’ These are 
synonymous terms. 

Bouvier's Law Dictionary thus defines them: 


‘** Bequest.—A gift by last will or testament; @ legacy. Not synonymous 
with devise. Bequest applied more properly to gift by will of a legacy, that 
is of personal property. Devise to real property. 

** Lecacy.—A bequest of goods or chattels by testament. This word though 
properly applicable to bequests of personal estate only, is nevertheless ex- 
tended to property not technically within its import in order to effectuate 
the intention of the testator,” &c, 


We ask also to note especially that Mrs. Calhoun, else- 
where in her will speaks of the provision made for Mrs. 
Clemson, as “the PROPERTY given to my daughter, Anna.”’ 

We ask this because when we come to consider Mrs. 
Clemson’s will we will find that she uses exactly these 
terms when speaking of the subject matter of the power of 
disposition given her by her mother’s will. (Add. Rec., 


fol. 8.) : 
Mrs. Calhoun’s Estate. 


Next let us see what Mrs. Calhoun’s estate consisted of. 
The foreclosure proceedings were continued after her 
death, and resulted in the purchase of Fort Hill, on Ist 
January, 1872, in the name of T. G. Clemson, trustee of 
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his wife, Anna M. Clemson, under the will of Floride 
Calhoun, for $15,000, of which $225 went in costs, leaving 
$14,725 net. 

The statement (Add. Rec., folio 8,) shows that after de- 
ducting the share of Cornelia Calhoun, $2,173.91, and the 
legacy due to Calhoun Clemson, $2,620.26, and allowing 
rents, the balance collected on the bond and mortgage was 
$13,526.85, three-fourths of which went to Mrs. Clemson's 


trust estate. 


This amount of $13,526.85, including $3,596.03 of rent 
money, under the proceedings in Court, went into “the 
hands of Mr. Clemson, as trustee, under the will of Mrs, 
Calhoun, of Mrs. Anna M. Clemson,” o.d none of it be- 
came Mrs. Clemson's absolute property. (Folio 8.) 


From Patrick Calhoun’s estate her estate received noth- 
ing. The returns and final settlement of Edward Noble, 
Administrator, shows that during her lifetime, to wit: on 
15th January, 1863, he paid her $500, in Confederate money, 
which‘was largely more than her interest in the estate. 
(Folio 33.) 

Krom Cornelia Calhoun’s estate, her estate derived 
$403.37. (Folio 7.) 

l'rom her husband's estate her estate derived nothing. 
The final return shows only a small balance received from 
Appleton on account of his books, which divided among 
three heirs, gave each $114.71. (Folio 75.) The gold mine 
only brought $410, out of which costs were paid. (Folio 


70.) 


Mrs. Floride Calhoun’s estate, therefore, consisted only of 
the house and lot in Pendleton devised to Mrs. Kate P. 
Calhoun, the bond and mortgage debt, her furniture, sundry 
personal articles,and say $400, which she received from the 
estate of Cornelia Calhoun. 

On 12th July, 1877, the executor, Edward Noble, filed 
his petition for final discharge, stating that the estate was 
“ready for final settlement, that ”o more assets were to be 
collected, and all debts were paid.” That the only out- 
standing interest of the estate was about 1-7 or 1-8 interest 
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in the gold mine. He asked for a discharge. The record 
does not show that any was ever granted. (Folio 74.) 

Fort Hill having been thus purchased by Clemson, as 
trustee, on Ist January, 1872, the next year, to wit: on 5th 
November, 1873, a partition in kind was made, by which 
the complainant, as the sole heir of Floride E. Clemson, 
was put in possession of her one-fourth under the terms of 
clause 3 of the codicil. (Folio 3.) 


Circumstances surrounding Mrs. Clemson. 


Meanwhile, on the 29th day of September, A. D. 1871, 
Mrs. Anna C. Clemson dulv executed her last will and tes- 
tament. 

Before commenting on it, let us call attention to a few 
dates and the circumstances surrounding her. 


This, as we shall see, later on, the Court is authorized 
and required to do. 

The rule is stated in Blake vs. Hawkins, g8 U.5., 324, 
hereafter cited, and which was a case like this, in which the 
Court was considering whether the will in question was an 
execution of a power. 


‘Tt isa common remark, that, when interpreting a will, the attending 
circumstances of the testator, such as the condition of his family, and the 
amount and character of his preperty, may, and ought to be taken into con- 
sideration. The interpreter may place himself in the position occupied by 
the testalor when he made the will, and from that standpoint discover what 
was intended, Such a method of procedure is, we think, appropriate to the 
present case.” 


Mrs. Clemson's only son, J. Calhoun Clemson, and her 
only daughter, Mrs. Floride Clemson Lee, had both died 
within ten days of each other, during the month previous, 
to wit: in August, 1871. (Folio 2.) 

Her only grandchild was at the North with its father, 
who refused to allow the grandmother to have it. The 
father was in good circumstances, and well able to take 
care of and provide for his child. (Folios 44~—46.) 

Mrs. Clemson was the favorite daughter of John C. Cal- 
houn, and had imbibed trom him the desire to assist, mate- 
rially, in disseminating scientific, and especially agricultural 
education, among the boys of his native State. Her hus- 
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band, himself a man of means, was in full accord with her 
in this desire. (Folios 52-61.) 

She was in possession of Fort Hill, her father’s home 
and her own, admirably located for the purpose of such a 
school. As we shall see later on, she was possessed of little 
or nothing else. 

She and her husband had determined to devote this 
property, and all their joint estate, to this purpose, and to 
found at Fort Hill an Agricultural College, as a fitting 
inmonument to her father and their son. [In the chapel was 
to be placed a tablet to her father. It was to be a joint 
monument of filial and parental love. (Folios 52-61.) 


Acting then in entire accord, the husband and wife made 
mutual wills, similar in tenor, each leaving to the other 
their entire estate. She knew, that without the addition 
of her husband's estate, the property over which she had 
control would not be sufficient to carry out their joint 
purpose. He knew, that without the property at her dis- 
position, he would be without the site, selected by both, 
on which the Institution was to be located. Each had 
confidence in the other. Each was satisfied that the sur- 
vivor would loyally carry into effect the joint purpose. 
(Folios 52-60, 71-72.) 

But they each knew that times and circumstances 
change, and that during the life of the survivor, (if the ob- 
ject was not accomplished in their joint lives,) that might 
happen, which would make it seem advisable to such sur- 
vivor, to modify or alter the plans they had jointly deter- 
mined upon. 

it was, therefore, not only natural, but wise, that in mak- 
ing their wills, they should leave the property absolutely 
the one to the other, testifying not only to their mutual 
affection, but to the mutual confidence, which they felt, 
that the survivor would carry out their joint intentions. 

But life was uncertain. The survivor might die, without 
having been able to carry out the plan, without, perhaps, 
deeming it proper, under changed circumstances, that it 
should be carried out. Next to this, their cherished plan, 
came their grandchild. True she was kept from them, and 
lived with her father, amply able to provide for her. But 


41 


44 


46 


a 


still, if for any reason, the survivor should determine to die 
intestate, or make no other disposition of the joint property 
to carry out the joint plan, then it was to go to the grand- 
child. 

These, then, were the circumstances under which these 
mutual wills were made, one of which is before the Court. 
These were the plans and intentions in the minds of the 
testators as they executed them. 


Amount and Character of Mrs. Clemson's Property at time 
her will was made. 


Now let us examine into the financial circumstances of 
Mrs. Clemson when she made this will. In what property 
was she interested ‘Aen’ We will inquire later as to what 
property she was interested in at the time of her death. 


On 14th July. 1871, an order had been made for the sale 
of Fort Hill to satisfy the mortgage debt. This debt then 
amounted to $65,718 63. The only property to pay it was 
Fort Hill.and a small amount due for rents and from sales 
of personal property, constituting the personal assets of 
the estate of A. P. Calhoun, and which afterwards realized 
some $4,000 or $2,000. The purchase of Fort Hill by the 
mortgagees, was therefore a foregone conclusion. Still, as 
a matter of fact, it had wot been purchased when the will 
was made, and the mortgage debt was still technically and 
absolutely a “ /egacy”’ of personal property, a chose in ac- 
tion, under Mrs. Calhoun’s will. Mrs. Clemson was there- 
fore interested in this “4gacy” or “ deguest”™ under her 
mother’s will, which, it was expected, would be, and which, 
as a matter of fact, a few months later, was invested in 
the Fort Hill plantation. But eventhen under the express 


terms of Mrs. Calhoun’s will it was still to be considered 


as personal property. (Folio 6.) 


She hadalso her distributive share in her sister Cornelia’s 
estate. But it was small, and she knew the fact. Herhus- 
band was the administrator. On 27th July, 1866, he had 
filed his petition for administration, in which the entire 


estate was valued at “about three thousand dollars.” 
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Mrs. Clemson was one of seven heirs, and, as matter of 
fact, received only $403.37. (Folio 35, 7.) 


She had also an interest in her brother Patrick's estate. 
This also was small. In fact, inthe inventory of the estate 
of Cornelia Calhoun, her interest in Patrick Calhoun’s 
estate was stated as “supposed to be valucicss.” (Brief, fol. 
197.) As matter of fact, Mrs.Clemson only received $150, 
and as her distributive share amounted only to $120.40. 
she was overpaid $29.51. (Folio 34, 35.) 


This was all the property she had or supposed she had, 
when she made her will. It wasall that was in her mind, all 
she intended to dispose of, or thought she was disposing of. 
This assertion, as we shall see, is borne out by the very 
words of her will. It is also borne out by the testimony. 


The effort has been made by the complainant to show 
that she was possessed of other property. We think it has 
failed. 

In the desperate effort, however, to do this counsel for 
appellant have gone outside of the record,and referred to 
matters as to which there is not the slightest testimony 
in the record before the Court. 

We call attention to such references, by counsel, in their 
arguments: 

1. To some property in Bladensburg, Maryland. 

2. To some cotton claim of AA. P. Calhoun, 

3. Toa portrait worth $1,000. 

There is nothing in the reeord to warrant any such 


references. 


They allude further, to certain rents which had accumu- 
lated on the Fort Hill plantation before it had been sold 
under the decree of foreclosure. But these did not belong 
to Mrs. Clemson. They were due to, and assets of, the es- 
tate of A. P. Calhoun, the mortgage debtor, and when they 
were received by Mr. Clemson, as part payment of the 
debt, they were to be held by him “as trustee, under the 
will of Mrs. Calhoun, of Mrs. Anna M. Clemson.” (Folio 8.) 
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They have also proved that Mrs. Clemson received du- 
ring her life the income on $5,000, invested inthe Boisseau 
trust, some $230 or $270, annually. But there is no proof 
that there was any accumulation of this income. It was 
her annual support, and she certainly cannot be considered 
as intending to pass under her will, an income which ter- 


minated at her death. 

Mrs. Clemson, it seems, purchased certain furniture, 
silver, etc., at the sale of her brother, A. P. Calhoun’s estate, 
amounting to $505.91, but they were purchased in the name 
of Edward Noble as her trustee, and therefore formed part 
of the legacy left her in trust by her mother, Mrs. Floride 
Calhoun, and over which she had power of disposition, 
and were so accounted for in the settlement of the case. 
(Folio 8.) 

This is all she had except a portrait of her grandmother, 
given to her by her mother in her will. No value has been 
placed on it, and this was not her's, but belonged to her 
husband. It was devised to her in 1866. At that time 
the common law rule prevailed in South Carolina, with all 
the strict provisions as to marital rights. Under this 
rule this picture as personal property belonged to the 


husband. 


We have made this examination into the condition of 
Mrs. Clemson's affairs, because, as already stated, and as 
we read the decisions, it is the duty of the Court when 
about to interpret her will, to put itself exactly in the po- 
sition occupied by the testratix. 


The rule is as cited from Blake vs. Hawkins, 98 U.S., 324: 


* That, when interpretinga will, the attending circumstances of the testator, 
such as the condition of his family and the amount and character of his property, 
may and ought to he taken into consideration, The interpreter may place himself 
in the position oceupied hy lhe testator when he made the will, and from that stand- 
point discover what was iatended, Brown vs. Tnorndike, 15 Pick., | Mass. | OSS : 
Postlethwaite’s Appeal, 68 Pa. St., 477; Smith vs. Bell, 6 Pet., 68. Such a 
method of Procedure is, we think, appropriate to the present case.” 


Oras Judge Sharswood puts it in Postlethwaite’s Appeal, 
68 Pa. St., 381: | 


‘Tt has been long and well settled, and indeed it is a principle so conso- 
nant to reason that the only wonder is that it should ever have been ques- 
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tioned, that all the surrounding circumstances of a testator—his family, the amount 
and character of his property—may and ought to be taken into consideration in giving 


a construction to the Provisions of his will,” 
Mrs. Clemson's Will. 


We find then, that when Mrs. Clemson sat down to make 
her will, she was entitled to “deguests” and “/cegactes” under 
Mrs. Calhoun’s will, and so styled in the will, and otherwise 
therein designated as “property,” which Mrs. Clemson was 
authorized and empowered by her will to dispose of “as she 
. pleased,” and the law allowed her to appoint it to her hus- 
band. This interest under her mother’s will stood at that 
time as personal property, and was therefore strictly and 
technically a “/egucy,” or “bequest,” and not a “devise.” 

She had also an unascertained interest in the estates of 
Patrick and Cornelia Calhoun, which were considered small. 

Beyond this she had no property of her own. 


Now let us see what she did. Imitating her mother, 
when she made her will, Mrs. Clemson makes an inventory 
of her estate, or of what she supposed she had, asa preamble 
to her will. She says “Whereas, | am entitled 

1. To /gacics under the last will of my deceased mother, 
Floride Calhoun. 

2. And to adistributive share in the several estatesof (a) 
my deceased sister, Cornelia Calhoun, and (b) my brother, 
Patrick Calhoun.” 

This is what she believed she had. This is what she 
really had. Her inventory agrees with our examination of 
her circumstances. This is the property she intends to dis- 
pose of by her will. And to avoid any misconception she 
is careful to list it all, to state fully what she thinks she has, 
and what she intends to pass under her will, and in doing so, 
she refers expressly to the subject matter of the power. 


Having thus stated the property, and knowing that, as to 
the legacies under her mother's will she has a power of 
appointment only, she goes on to refer to it. She says: 

“And notwithstanding my coverture have full ¢estamen- 
lary power to dispose of the same.” 


AS 
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To what did she refer? Not to her distributive shares im 
the estates of her brother and sister, because, under the 
Constitution of South Carolina adopted in 1868, she had as 
full legal capacity to makea will as though a feme sole, and 
needed no special power enabling her thereto. The clause 
is meaningless avd useless, if we refer it to that interest. 

But her mother had died in 1866, prior to the new Con- 
stitution, and her mother’s will, after referring to her as a 
married woman, had expressly provided that 

“ My daughter, Anna, is hereby authorized and empow- 
ered, by a last will and ¢estament, duly executed by her to 
dispose of this bequest * * as she pleases.” 

And in the 8th clause of the Codicil she gives the “dega- 
cles’ bequeathed to her grandson, to her daughter, Anna, 
for life. with remainder over. 

“ If she does not dispose of the same by will. 


Therefore, in Mrs. Clemson's will, the reference clearly is 
to the power cenferred by Mrs. Calhoun’s will. It can have 
no meaning oth rwise. The use of the same phraseology, 
more than that v/ (le exact words, contained in her mother’s 
will puts it beyond question that she is referring to the 
power there given her, and which she is executing, and in- 
tends shall be executed, by the will she is making. 


Our friends on the other side, feel the crushing force of 
this conclusion, and ingeniously attempt to avoid it, by 
saving that she refers to the power recently conferred by 
the Statute of South Carolina on married women, to makea 
will. In other words, that Mrs. Clemson, or Mr. Burt. who 
drew her will, should deem it necessary to notify the world 
by her will of what all the world already knew, towit: that 
under the Constitution and laws of South Carolina a 
married woman had the power to make a will. 

They urge, that because this preamble mentions also 
her interest in her brother's and sister's estates, therefore 
this reference to testamentary power cannot relate to her 
power underther mothers will, but to her legal capacity 
under the law. : 

But as has been ably said by Chief Justice Fuller in his 
opinion on Circuit: 
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‘*Such statement would in that view have been wholly uncalled for, and as 
this particular property could only be disposed of by will. while she could 
alienate her own property in any way she chose, the more reasonable infer- 
ence seems to us to be that she referred to the power of disposition given by 
her mother’s testament, rather than to her legal capacity.” 


The property from her mother’s estate was large. The 
interests from those of her brother and sister insignificant. 
Which is more reassurable to suppose, that a lawyer, draw- 
ing this will, and realizing the necessity of referring to the 
power, should use these words as such a_ reference, and 
that they should be so adopted by the testratrix, or that 
this lawyer should deem it necessary to state a provision 
of the Public Statute law of the State ? 

She then goes on to describe herself as “the wife of 
Thomas G. Clemson,” following again, the exact words of 
her mother's will and says: 

* Being of sound and disposing mind, memory and under- 
standing, do make this my last will and testament, in 
manner following :” 

“T will, devise and bequeath ¢he entire PROPERTY and 
estate, to Which lam now 7 anywrse cxtitled, and which | 
may hereafter acquire, of whatever the same may consist, to 
my beloved husband, Thomas G. Clemson, adsolutely and in 
fee simple.” 


And in case she survives her husband. or he dies intes- 


tate, then she devises it over to her granddaughter, Isabella 
Lee. She appoints her husband ex-cutor, and the will is 
“ duly executed by her 


That is her will. Now, bear in mind the circumstances. 
Let the Court * place itself in the position occupied by 
this testatrix when she made this will, and from that stand- 
point discover whai she intended.” 

As we have seen, the ardent wish of both her husband 
and herself was to found at Fert Hill an Agricultural Col- 
lege, asa monument to her father and her son. To that 
end they had devoted their joint property, and tocarry out 
this purpose had made mutual wills, similar in tenor, the 
survivor to carry out the joint purpose. 

Outside of the interest in the bond and mortgage on 
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Fort Hill, to which she was entitled under her mother’s 
will, Mrs. Clemson had practically nothing. Her interest 
in her brother's and sister’s estate mentioned in the will 


together was less than $600. 


But she refers expressly to the “ Zegactes” left her by her 
mother’s will. If the will was not an execution of the 
power therein conferred, then all that it could pass as 
coming under that will,specially referred to by Mrs. Clem- 
son, was *“‘an otl portrait of lwr grandmothir.” Will any 
Court, or anybody for a moment gravely hold, that when 
Mrs. Clemson says that she “is entitled to legacies under 
the last will of her mother, * * and notwithstanding 
her coverture, has full power to dispose of the same,” and 
then devises all the property that she is “in anywise en- 
titled to” to her husband, her well known wish being to 
found an Agricultural College at Fort Till, that all this 
1s satisfied, by the beque st of “an of portrait of her erand- 
mother?” 

But even this constuction cannot be given. This por- 
trait was left to Mrs. Clemson by her mother in 1866. Her 
husbands marital rights attached tmmediately, and it 


became at once his property and was not her's to will. 


Our friends say she means such income or interest as she 
may have derived from this property during her life. But 
this cannot be properly described as * legacies to which she 
was entitled.” Truc it constituted the interest of her 
legacy. But once having received it, it became then ser 
property, Zer estate. It was severed from. her mother’s 
estate, and under no possible construction could we include 
this income which she had already reduced to possession as 
her own, under the phrase “legacies to which Iam enti- 
tled.” 

And yet there are but three constructions to give this 
will, as to this part of it. © Either, 

1. All this preamble, and these words mean nothing. 
And a Court will never hold such a construction. 

> in. they only eo to pass this oil portrait. And sucha 
construction is not only ridiculous, but contrary to law, the 
portrait then belonging to Mr. Clemson already. 


Go 
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3. Orit was intended, and ts,an execution of the power con- 
ferred by her mother’s will, and the effect was, and 1s, to pass 
to her husband the entire three-fourths interest in the bond 
and mortgage, afterwards, and now, represented by the Fort 
Hill place, and any other “/egactes” or “property” to 
which she was entitled, or over which she had power of 


disposition under her mother's will. 
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But we have, in evidence, two other tnstruments in 
writing, by Mrs. Clemson, referring to her interest under 
her mother’s will .\ comparison of the terms used inthem, 
with those used in the will, show conclusively what Mrs. 
Clemson meant. 

The first is her letter dated January 9, 1868 addressed 
to her then trustee Mr. Edward Noble, written at the time 
ot the sale of the personal asscts of the estate oft A. r. 
Calhoun. 

This was evidently prepared by a lawyer. In it she says, 

* The sale to take place to-day at Fort Hill, of personal property of my de- 
ceased brother Andrew, is largely to be applied to the bond and mortgage 


debt. // evefoniths of which comes to me by the will a other, * = The estate 
of the mortgagor, will not be able to satisfy this debt. * * By my mother's 
will, Lamauthorized to direct the investment of My LeGacy, with vour consent. 
I therefore direct * * you to buy at the sale to-day * * such articles * * 
4S In vour jadgment. * * will justify the investment.” (Felio 12.) 


The second is the instrument referred to in the Circuit 
Decree, appointing Mr. Clemson trustee in place of Mr. 
Noble. It bears date 13th December, 1871, a little over 
two months alfterthe date of the will. From the similarity 
of the expressions used, it was evidently prepared by the 
same lawyer that prepared the will. In this paper she 
Says, 

Whereas by the will of the late Mrs. Floride Clemson, * * the under- 
signed Anna M, Clemson * * is ENTITLED TO CONSIDERABLE LEGACIES, the 
tithe of which is by the will vested in Edward Noble. 

* Now be it known, that in accordance with the power in me vested * * 
l, Anna M, Clemson, * * do hereby nominate and appoint my husband, 
Thomas G, Clemson, as trustee under the will, for (he pRopERTY therein be- 
queathed to me, and also for (he PROPERTY hequeathe dimein the codicil, in the 
place and stead of the said Edward Noble.” (Folie 14.) 
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Here then we have absolute evidence of the terms by 
which Mrs. Clemson was in the habit of describing the 
property over which she had the power of disposition. She 
calls it “legacy, “legacies,” “property” to which she, says 
she is “entit/ed.’ And her mother’s will used the same 
terms. 


When then we turn to her will, and find her using exact- 
ly the same terms, as describing this property, is it not 
proof conclusive, that she intended to refer, and did refer, 
directly to the property over which she had the power of 
disposition. 


Our friends on the other side, attempt to avoid this abso- 
lute argument, by saying that Noble was only trustee for 
the life estate, and ceased entirely to be trustee after Mrs. 
Clemson's death. And that therefore in all these papers 
she was referring only to her life estate. 

We answer 

1. That it is absurd to think of a person making a_ will 
of a life estate. 

2. That it is hardly supposable that when these papers 
were Grawn, any such nice distinction was drawn as to the 
term of the trustee. They were dealing with the property, 
not the tenure. 

3. That any such construction, is contradicted by the 
distinct and absolute averments of the complainant's own 
bill. Sheasks the interposition of the Court, on the ground 
that after the death of Mrs. Clemson, the property still 
remained in Mr. Clemson as trustee and under the trusts 
of Mrs. Calhoun’s will. (First Record, folio 16 ) 

4. It is also contrary to the principle laid down in the 
interlocutory order of injunction, conferred by the Circuit 
Court, maintaining the jurisdiction on the very ground 
that the legal title remained in Clemson, as trustee, under 
Mrs. Calhoun’s will, after his wife’s death. (First Record, 
folio 68.) 


We are therefore confirmed by the light of these co- 
temporaneous instruments in writing, that in Mrs. Clemson's 
will, there is both a reference to the power, and also to the 
property, the subject of the power. 
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Circumstances at Mrs. Clemsou's Death. 


This will was made 29th September, 1871. Mrs. Clem- 


son died on the 12th September, 1875, four years after, 
leaving it in full force and unchanged. 


Was there any material change in her circumstances ? 
None. | 

The sale under the foreclosure decree had taken place, 
ist January, 1872. Fort Hill had been bought. Sheand her 
husband had entered into possession of, and were living on 
it as theirhome. They had partitioned in 1873, to Isabella 
Lec, her one-fourth, presumably on the demand of her 
father and guardian. They held the remaining 814 acres, 
as representing that /-gacy, to which Mrs. Clemson was 
entitled under her mother's will. 

The estates of Cornelia and Patrick Calhoun had been 
settled. She had received $403.37, in 1872, as her interest 
in the former, and in May, 1875, $150, as her interest in 
the latter, $553.37 as her interest in both. She told Mrs. 
Cornish, “that she got very little from her sister and 
brother.” She, therefore, knew they were settled up. 
(Folio 57.) 

She had been receiving her annual income from the 
Boisseau trust and spending it. The rent and income from 
the farm, 7/ there was any, was consumed in living. She 
and her husband were evidently not flush of ready money, 
and were, therefore, not putting up this magnificent income 
of $230 or $270 per annum, because Mrs. Sallie Calhoun says 
they “tried to get her to try and sell some pictures” for 
them which they had brought from Europe. (Folio 72.) 

Meantime, her interest in the Educational Institution 
continued unabated. It was the theme of her conversa- 
tion. And as late as August, 1874, she selected a com- 
mittee. who issued an address to the State, to organize, if 
possible, such an Institution at Fort Hill. Their plans 
varied. At first, she and her husband proposed to donate 
part, and sell the rest. Afterwards they decided to give 
the whole. (Folio 60.) 

And when she died she exacted from her husband his 
promise that he would never sell or alienate Fort Hill, but 
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would see that it went to the State for an Agricultural 
College. She died with this promise from him, which he 
has faithfully kept. (Folio 59.) 


At her death no one knew of her having any property 
except Fort Hill. Her relatives, her intimate friends, her 
neighbors, all those in position to know, and who would 
have known, have testified that she had nothing else. Her 
husband's executor and confidential friend testifies, that a 
careful examination of all her papers shows nothing else, 
and that her husband admitted receiving nothing else from 
her estate. We have seen that she had nothing else to 
leave. (Folios 43, 52, 54. 57.) 


The will, being one of personalty, under the general rule, 
speaks from the death. But at her death Mrs. Clemson 
had nothing except the property over which she had the 
power of disposition. If then this does not pass the will 
is absolutely inoperative. 


Title after Mrs. Clemson's Death. 


Her husband lived on the place, claiming it as his own,a 
claim never contested. He made overtures for donating it 
to the State, and at his death he fulfilled the promise he 
had made to his wife, and made his will devising it to the 
State for the Agricultural College she so earnestly desired 
‘to see founded there. 


He was not unmindful of his granddaughter. The legal 
title to Fort Hill was in him. He could do with it as he 
pleased. But to remove any occasion for disappointment 
at the execution of the power by her grandmother, he be- 
queathed her all his silver plate, silver, pictures, and other 
legacies, and $15,000. Was this a full equivalent for Fort 
Hill? (lolio 22.) 

In 1854, when Mrs. Calhoun and Cornelia Calhoun sold 
the entire tract to A. P. Calhoun on credit, the price was 
$15,000. (lolio 5.) 

In 1872, when the entire tract was sold under foreclosure, 
it was bought in at $15,000. (Folios 6-10.) 
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In 1888, Mr. Gideon Lee, in his remarkable letter to The 
News and Courier, values the present tract, 814 acres, at 
$10,000. (lolio 67.) 

In 1888, the appraisers of Mr. Clemson's estate appraised 
the present tract, 814 acres, at $15,000. (Folio 29.) 

Mr. Clemson therefore gave to his granddaughter its full 
money value in his will. And she attaches no other value 
to it, for she has agreed to sell it as soon as she recovers 
it—7f she docs—-to Mr. Patrick Calhoun, one of the retained 
counsel in the case. 7 

Mr. Clemson's title to it has never been questioned until 
this suit. The present issue is a latter day discovery. 


POINTS AT LAW, 


We come back then, after all this examination, to the 
question: Did Mrs. Clemson, by her will, intend to, and 
did she execute the power conferred upon her by the will 
of Mrs. Calhoun? 

We think that the answer from the facts of the case is 
conclusive, in the affirmative; so much so that citations of 
Cases are unnecessary. But to show that we are supported 
by the authorities, we will now consider the question in the 
light of adjudicated decisions. 

rom these decisions we extract the following general 
principles which have been laid down by the Courts, as 
proper for their guidance in cases like the present. 


1. A will must be construcd in the light of circumstances 
surrounding the testator. 


We have already quoted from the decision of this Court 
in Blake vs. Hawkins, 98 U.5S., 324, where the Court lays 


down the rule that 


‘When interpreting a will, the attending circumstances of the testator, 
such condition of his family, and the amount and character of his property, may 
and ought lo be taken into consideration, The interpreter may place himself in 
the position occupied by the testator when he made the will, and from that 
standpoint discover what was intended,” 


And we have also quoted from Judge Sharswood to the 
same effect in Postlethwaite’s Appeal, 68 Pa. St., 381. 


Gi) 


] 


wee etre 
vert 


tte 


Se —_ 
Kou A EAT ee Te 


ae = gal 


G5 


J4 


QA 


24 


The same principle is recognized in South Carolina. 
In Clark vs. Clark, 19 S. C., 348, the Court says: 


‘‘In the construction of a will, of course the main object should be to 


ascertain the intention of the testator, but that intention must be gathered 
from the will itself, assisted by the light of the circnmstances surrounding the 
testator at time of its erecution, 


In Scaife vs. Thomson, 15 5. C., 357, the Court says: 


‘*In ascertaining the subject of a testator’s disposition, the Court may 
inquire into the situation of his estate, and into every material fact which is 
auxiliary to the just interpretation of his words, for the purpose of identify- 
ing the thing intended by the words employed.” 


See, also, 
Ladd vs. Ladd, 8 How., to. 
Crane vs. Morris, 6 Peters, 605. 
Kelly vs. Jackson, 6 Peters, 622. 


2. The intention must govern, not technical words. 


The cases on the construction of wills made in execution 
of powers vested in the testator are innumerable. Many 
of them are in direct conflict. At first the rules of con- 
struction were exceedingly strict. But it was soon found 
that it would not do to adhere to such rigidity, and finally, 
the Courts have settled down to the rule that the inten- 
tion of the testator, however ascertained, must govern 
even against the technical meanings of the words used. 


This question is fully discussed by Judge Story in Blagge 
vs. Miles, 1 Story, 445. In fact, the whole subject of the 
execution of a power by a will, is so fully and learnedly 
exhausted in the opinion of that able jurist in that case, 
that we would fain adopt it as our argument in this. We 
ask its careful examination by the Court. It is the best 
cxposition of the subject we have seen, and is expressly 
referred to and approved by the Supreme Court of the 
United States in Warner vs. Connecticut Co., 113 U.S., 
366, and by that of South Carolina in Bilderback vs. Boyce, 
14.5. C., 528. 


On this point Judge Story says: 


er 


25 


‘There was a long struggle in Westminster Hall upon the point whether 
in wills, the intention of the testator, as gathered «er risceribus testament’, was 
to be followed in the interpretation of devises, or, whether the technical con- 
struction of law. given to certain phrases, was to prevail over the intention. 
That struggle, at least. since the decision in’ Perrin vs. Blake. (4 Burr R., 
2.579: Fearne on Conting. Rem. by Butler, 9th edit.. p. 161), seems to have 
terminated. It is now admitted to be established, as the general rule. that 
the intention of the testator is the pole star la direct the Conrt in the interpretation 
of wills, and that fechnied words und set phrases are controlled hy, and, do not 
control, that intention, whe: clearly expr swell on positively ascertained, The conse- 
quence ix. that decisions upon particular wills are of far less consequence 
now, than they were formerly supposed te be: unless, indeed. where the 
leading provisions are almost identical, and the facts substantially alike. 
They now furnish, not so mach authorities, as analogies, by which to inter- 
pret the words of wills in new cases. 

*T apprehend, that similar doctrines now generally prevail in regard to 
the execution of powers, and especially in regard to their execution by last 
wills and testaments. The main point is, to arrive at the intention and 
object of the donee of the power in the instrument of execution; and that 
being once ascertained, effect is given to it accordingly, The authorities 
upon the subject may not all be easily reconcilable with each ether. But the 
principle furnished by them, however, occasionally misapplied, is never de- 
parted from, Mat if the donee of the power iulends to excente, and the mode be, in 
other respects, unerceptionalde, that intention, however manitested, whether directly 
or snedervectly, pros etively or by just sieplocatye roll make the eveention valid and 


(apne rative.” 
Such is the rule in nearly all the States. 


’ " bd - . . 4. *? " > ° 4 
* The testator having explained his own meaning in the use of these 
terms, | shall take that as my guide withoal resorting to levicoqvaphers to deters 
sedinet oa“ beat bhi sifssee he eis comegphl he peeertlad de alt thst ef a ‘; hes adjudicated imines fn 


oliseawces whet they bietie Neon odes jehedl fen setedtn vrrehew olhiwn oF CM MISTELUCES, 


Carnagy vs. Woodeock, 5 A. M. D.. 2 Munford. Va.. 470. 


* There is no other class of instruments known tothe law, in which so 
little portance isto be attached to the technical sense of language, in com- 
parison with that sense in which the apparent object of the writer indicates 
hix words to have been used.” 

Funk vs. Egleson, 34 Am. R.. p. 136. 
Citation from p. 482. 


‘All technical rules of construction must yield to the expressed intention 
of the testator if such intent be lawful.” 
Peck’s Appeal, 78 Penn., 432. 


* Technical rules-of construction are not to be applied to defeat the plain 
intent of the testator.” 
Still vs. Spear, 45 Penn, 168. 


OS 


ee 


101 


105 


104 


‘In determining whether a word is used in a will in a technical or more 
general sense, it is to be considered whieh will hest effectuate the testator’s ine 
tention.” : 


Drew vs. MceMurtie. 15 N. [. L.. 27 


S 


And such also is the rule laid down itn the Supreme Court 
of the United States. 

In Turlay vs. King, 3 Peters, 377, the construction of a 
will was before the Court, and it says: 


* This will provides *in case of having no children, [then leave and be- 
queath all my real estate. at the death of my wife, to William King, son of 
mv brother, James King. on condition.” ~ ete, 

* These words certainly import that the whole estate should vest in) pos- 
session at the same time, and mark with precision when that time shall be. 
This express provision can be controlled only by a strong and manifest 
intent to be collected from the whole will, But the intent of the testator is 
the cardinal rule in the construction of wills: and if that intent can clearly 
be perceived, and is not contrary to some positive rule of law, it) must) pre- 
vail. although on giving efiect to tt some words should be rejected, or so he vestratined 
an ther) applrcatye nas meatertally to Change the liteval meaning of te particular 


** 
Seale wer, 


And the Court proceeds to examine into the whole will, 
and into the circumstances surrounding the testator, to as- 
certain his intention and give it cflect, over the technical 
meaning of the words used. 


In fact, the Courts hold the execution good, if the inten- 
tion to execute be clear, whether technical words are used 
or not. And the Enelish Courts have held that 


66°Nin tec] nical words are jyecessi y lo re wiley the erecution af a power efiectnal, if 
the cutention be clear: and the instrument creating the power need not be re- 
ferred to.” 
* Maundrell vs. Maundrell, 10 Vesey, 246-25s, 


Sir Edward Sugden, in his treatise on Powers, discusses 
this point fully andat length, with reference to many cases. 
He sums up as his conclusion (vol. 1, p. 402): 


. . ** 
Ti re IS HO WIC ti words, 


[t must also be borne in mind, that in considering such 


Cases, 


The leaning of the Court is strongly in favor of the execution of the power 
if it can be supported.” 
Warner vs. Howell, 3 Wash. Cir, Ct,, 14. 


27 
>. Courts tn construing wills not bound by adjudicated cases. 


While Courts consult decided cases, still they do not 
consider them as binding authority, unless the wills in 
both cases, and the surrounding circumstances are exactly 
alike. 


“Cases in wills may guide as to the general reles of construction; but 
unless a case cited to, be in every respect directly in point, and agree in 
every circumstance, it will have little or no weight with the Court, who 
ulways look upon the intention of the testator as the polar star to guide them 


in the construction of wills.” 
Jefling vs. Powntz, 3 Wills, 141. 1 A. DL, 455. 


As is well said by Dallas, C. J., in) Doe vs, Gilbert. 3: Brod & B., 85: 
‘Every case of this sort depends on its own peculiar cirenmstances, for in 
every case the question is one of construction—-to be made on the whole of 
the will, Every case, therefore, is individual.” 


Savs J. Bullen in Smith vs. Coffin, 2 H. B. L., 444: 


* Cases of this sort depend on notices of expression, and sometimes on a 
single word; and as it has been frequently said, the nonsense of one man 
But the question must always be, 


cannot be a guide for that of another. 
That ix the polar star by whieh he 


what was the intention of the testator? 


must be guided.” 

In Badelley vs. Leppingwell, 3 Bur., 1533, Judge Wilmot 
said: 

‘*That cases on wills serve rather to obscure than to illuminate.” 


In Canady vs. Jones, 19 S.C., p. 305, the Supreme Court 
laysdown the rule in South Carolina, saying: 


In the first place we must remember that while a decided case may aid 
us in ascertaining the rules, unless it is in every respect like the one under 
consideration, which rarely happens, it cannot be allowed to have a con- 
trolling effect, inasmuch as the object should be, in every case, to ascertain 
the intention of the testator from the words which he had used, and unless 
the language to de construed is identical in both cases, though it may aid us 
in reaching a proper.conclusion, cannot be regarded as absolutely con- 


trolling.” 
fd. Rules by which Courts ordinarily discover intention. 


Subject to the foregoing we submit the following as con. 
taining the general principles which have been recognized 
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by the Courts as aids in ascertaining the intention of the 


testator. 

These general principles are perhaps as clearly expressed 
by Judge Story, in Blagge vs. Miles, supra, pp. 446-7-8, as 
by any one. He says: 


‘All the authorities agree that it is w/ necessary, that the intention to 
execute the power should appear by express terms or vecttals in the instrument, 
It is sufficient that at shall appear by words, acts, ov deeds, demoustrating the 
infention, 

‘* Three classes of cases have been held to be sufficient demonstrations of 
an intended execution of « power: (1.) Where there has been some reference 
in the will, or other instrument, to the power: (2d.) or a reference to the 
property, which is the subject on which it is to be executed: (3d.) or where 
the provision in the will, or other instrument, executed by the donee of the 
power, would otherwise be ineffectual, or a mere nullity: ino other words, it 
would have no operation, except as an execution of the power. It seems 
unnecessary to refer at large to the cases which establish these propositions, 

** Lord Chief Justice Best has put these classes of cases upon the true 
ground, They are instances of the strong and unequivocal proof required to 
establish the intention to execute the power: 4u/ they ove not the only cases, 
On the contrary, of « case of clear intention should arise, although not falling 
within the predicament of these clusses, it must be held, that the power is welt 
executed, unless Courts of Justice are af liberty to overturn principles, instead 
of interpreting ucts and intentions, 

Ttis open to inquire into the intention wader all the circumstances, which 
seems to me to be the true and sensible rule upon the subject, and when that 
intention is thus once ascertained, it governs. So it was expressly held. in 
Pomeroy vs. Partington, (3 Term R., 665;) and in Griffith vs. Harrison, (4 
Term R., 737, 748, 749.) the Court expressly repudiated the notion, that any 
technical exposition was to be given to the words of a will, executing a 
power, and held, that the intention was to be collected from the words, ae- 
cording to the ordinary and common acceptation thereof. And again, in 
Bailey vs. Llovd, (5 Russ. R., 330, 341.) the Court held, that the question of 
the execution of a power by a will, was a mere question of: intention, and 
that intention was to be collected, not froma particular expression, but from 


the whole will.” 


In the very able opinion of the Supreme Court of Ili- 
nois, in the case of Funk vs. Egleson, g2 IIL, 515, cited and 
approved in Warner vs. Connecticut Co., 109 U.5., 366, 
the Court says, referring to these rules for ascertaining in- 
tention: 

~*~ At all events, the rule which requires the existence of one of these three ele- 
ments, in order to effect an execution of the power, is altogether subordinate and 
secondary in its character, and if circumstances could and should arise that indicated 


clearly the intention of the donee to work by the power, it could not be but that the 
artificial rule, predicated upon former experience, must give way, and the primary 
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and fundamental rule, which requires only that the intention be made clear and mani- 
fest, would prevail. 

‘It is evident the one rule is based upon principle, and is substantial, while the 
other is artificial and based upon past experiences, and it is at least within the 
range of possibility that future erperience may develop exigencies that the past has 
not, and demand a recurrence to the fundamental rule. Not only so. but we are 
strongly impressed that these exigencies, which are possiblein the future, have to 
some considerable extent occurred it the past, and have afforded occasions for 
criticisms such as we have quoted, and for nice and subtle distinetions, and for 
refined reasoning, in order to effectuate the intention of the donee of the power, 
und at the same time, on some theory, plausible, if mot) substantial, bring the case 


with one or another of the three classes referred to. 


These principles have been recognized everywhere. We 


could multiply citations. We prefer to refer to the latest 
cases decided in the Supreme Courts of the United States, 
and of South Carolina. 

In Warner vs. Connecticut Co., tog UL. S., 366, decided 
in 1883, the citationsare so full, that we ask leave to extract 
them bodily from that decision. There the Court was con- 
sidering whether the instrument before it was or not an ex- 


ecution of the power. And it savs: 


“The rule applicable in stich cases, it is chatmed, is that deduced as the doctrine 
of Sir Fdward Clere’s cause, 8 Rep.. 17 boas stated by Sugden on Powers, 417. 7th 
London Ed . that * where the disposition, however general it may be. will be abso- 
lutely voll if it do not enure, as an execution of the power, effect will be given to 
it by that construction.” Mr. Chance, however, says: 

“* There are, indeed, in the cuse dicta apparently to this effect, that if the in- 
strument refer not to the power, and can have some effect by means of the inter- 
est of the party, though not all the effect which the words seem to import, still 
the instrument shall not operate as an execution of the power, the intention being 
thus contravened. It appears quite clear, however, at this day. and a reference to 
the authorities will, it is apprehended, show that & has been considered clear for 
nearly two centuries, that the rule is not thus confined: indeed. it may well he asked 
why, admitting that the intention can be discovered to jrtss all, the intention should 
not prevail in the one case as wellas in the other’ What rele of law or construction 
would be thereby violated.” (2 Chance on Powers, 72. 107. London Ed... 1831) 

“And Sir Edward Sugden said : 

“* And notwithstanding Sir Edward Clere’s cause, an intent, apparent upon the 
face of the instrument, to dispose of all the estate, would be deemed a sufficient 
reference to the power to make the instrument operate as an execution of it, inas- 
much as the words of the instrument could not be otherwise satisfied.” 2 Sugden 
on Powers, 412, Ch. V1., Sec. VILI.. 7th London Fad. 

“ The Supreme Court of Illinois, in the case of Funk vs. Eg@gleston, 92 TL... 515, had 
the question under consideration, and in a learned opinion, in which a iarge num- 
ber of authorities, both English and American, is reviewed, discarded even the 
modified English rule of later date, and adopted and formulated by Mr. Justice 
Story, in Blagge vs. Miles, | Story, 426, as follows: 

“"'Thg main point to arrive at is the intention and object of the donee of the 
power in the instrument of execution, and that being once ascertained, effeet is 
given to it accordingly. If the donee of the power intends to execute, and the 
mode be in other respects unexceptionable, that intention, however manifested, 
whether directly or indirectly, positively or by just implication, will make the execution 
valid and operative. | agree, that the intention to execute the power must be 
apparent and clear, so that the transaction is not fairly susceptible of any other 
interpretation. If it bé doubtful, under all the circumstances, then that doubt 
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will prevent it from being deemed an execution of the power. All the authorities 
agree that it is not necessary that the intention to erecute the power should appear by 
express terms or recitals in the instrument. It is sufficient that it should appear by 
words, acts or deeds demoustrating the intention.’ 

“The rule, as adopted by this Court, was tersely stated by Mr. Justice Strong, in 
delivering its opinion in Blake vs. Hawkins, #8 U. S., 315-326, in this form: 

“Uf the will contains no expressed intent to erert the power, yet, if i may reasona- 
bly be gathered from the gifls and directions made that their purpose and object were 
to erecute it, the will must he regarded as an ereeution, After all, an appointment 
under a power is an intent to appoint carried out, and if made by will, the intent 
and its execution are to be sought for through the whole instrument,’ 

“In the case of Munson vs. Berdan, 8 Stewart, (N. J...) 576, it is suid: 

“Tt is suficient if the act shows that the donee had in view the subject of the power? 

*Andin White vs. Hicks, 55 N.Y. 585 32, Denio, Ci. J... said: 

** This doctrine proceeds upon the argument, that by doing a thing which, inde- 
pendentiy of the power, would be nuratory, she (the donce of the power conclu- 
sively evinced her intention to execute the power! 

"And in Sewall vs. Wilmer, 132) Mass., Eh -13t the Supreme Judicial Court) of 
Massachusetts, in reference toa will node in Marviland, which was the domicil of 
the testatrix, but the provisions of which related to both real and personal estate 
situated in Mussachusetts, beld it to bea vaiid execution of a power contained in 
the will of her father, whose domicil was in that State. although it would have 
been otherwise held in Maryland, Giray, ©. 4. said: 

**Butin this Commonwealth the decisions in BKogland since our Revolution, and 
before the St. of 7, Will TV., and 1 Viet., Ch. 26, See. 27. have not been followed, the 
Court has leaned toward the adoption of a rule enacted by that Statute as to wills 
thereafter made in England, namely. that a general devise or bequest should be 
construcd to include any real or personal estate of which the testator has a wen- 
eral power of appointment, unless a contrary intention should appear by his will; 
and itthas been adjudged that the mere facts that the will relied on as an execution 
of the power does not refer to the power nor designate the property, subject to 
it,and that the donee of the power hus other property of his own upon which his 
will may Operate, are not conclusive against the validity of the erecution of the power, . 
hut that the question is, in every case,a question of the intention of the donee, taking 
into consideration not only the terms of his willl but the circumstances surrounding 
him at the tane of its exrceution, such as the source of the power, the terms of the 
iustrument creating it, and the extent of his present or past interest in the prop- 
erty subject to it.” 


In Boyd vs. Satterwhite, 10 S. C., §2, the Court, in de- 
termining whether a will was an execution of a power, con- 


fines these principles, citing the authoritics, as follows: 


“Sir William Grant said tt was always a question of intention, whether the party 
meant to exercise the power or not. 

All that is necessary is that the intention fo ereeute the power should clearly appear 
in writing. 

“Ifthedonee of a power either refer to the deed out of which the power arose, or 
describe the property over which he has a power of disposition, it: is sufficient to prove 
the intention.” 


[In Bilderback vs. Boyce, 14 5. C., 538, the question was 
whether a power was duly executed by a will in general 
terms, disposing of the whole estate of the donee 
of the power, wethout any reference to the power, or the 
property, and where the donee's own property satisfied the 
terms of the will. The Court, after examining the will and 


the surrounding circumstances, held there was no intention 


» 


manifested to execute the power. But the Court says that 
without going through all the cases, it adopts the rules laid 


down in Doe vs. Roake, and says: 


“Tu that case it was solemnly decided the Conrt would infer an intent to erceute 
a power only in three eases: First, Where there was some reference in the will or 
Second. Or reference to the property which ts 
the subject on which it isto be executed. Third Or where the provision in the 
will would have no operation except as an execution of the power. According to 
this canon of interpretation, the power in this case was clearly not executed, The 
Merchants’ Hotel is not mentioned in the willot samuel Jd Bovee. nor is the power 
Which he left, without 


other instrument to the power. 


referred to. and the terms are satistied by the property 
including that as te which th: power existed.” 


And later on, the Court says. p. $40: 


“In mostof the States of the Union which have no lewistative cnactments on 
the subject, there has boon. as we understand it, a general acceptance, with some 
modifications of the rule followed in the English Chancery. These modifications, 
forthe most part, are upon the pointof allowing proof of the circumstances under 
Mhech the williass«reeuted, sods to allow i to le vead in tive light of those cirenmeat ances. 
The eases are not in awecord., and we will not encumber this opinion by referring 
tothem. Uf there cow be saadto lea distinet American doctrine upou the subject, we 
donot know that it isanyeohere better stated than by Judge Story in Blagge vs. Miles, 
} Story, 426, cited ina note to2 Eq Jur. % lon. In that case the rule of construc- 
tion before referred to was stated, and the Judge. in commenting, says: * The 
authorities on this suljject may not all be easily reconcilable with each other, but 
the principle furnished by them, however occusionally misapplied, is never de- 
parted from, that if the donee of the power intends to execute the power, that 
intention, however manifested, whether directly or indirectly. positively ar hy just 


implication, will make the erceution valid and operatives ~ 


And the same principle is affirmed in Moody vs. Tedder, 


16 S. C., §64. 
So is the rule generally. 


Sugden on Powers, Volume 1 (371). 


Farwell on Powers, 155-1506. 


5. Are the words “estate,” cte., sufficient to pass property 
the subject of a power. 


Here there has been considerable discussion, and some 
conflict. A careful and thorough examination of the cases 
leads to the deduction of the following principles: 


(a) A devise “of all my estate, of any kind, real or per- 
sonal,” or similar words occurring a/one, ina will in which 
there is no reference whatsoever to the power, nor to the 


wt 
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property the subject of the power, and when the testator 
has ample estate to satisfy the will without calling in the 
property covered by the power, and when there are no 
surrounding circumstances to make good the intention, will 


not amount to an execution of the power. 
(6) But when the will refers to the power, or to the 
property covered by it, or the Court is satished from the 


whole will and the surrounding circumstances, that the in. 


tention was to execute the power, then these words are 


deemed sufficient. 
This is but a corollary to the rule, that when the intention 
is ascertained, it will be carried into effect without reference 


to technical words. 


A leading instances of the first class in Bilderback ws. 
Boyce, 165. C., 5 
power made a wil 


, already cited. Then the donee of the 


in which after certain specific devises, he 


gave “all the rest and residue of my estate whatever and 


wherem. 


The will made no reference tothe power, nor to 


the property the subject of the power, and he possessed 


ample estate, real and personal, to satisfy the will. 


The Court considers the question whether the property 


subject to appointment “as a part of his ‘esfave,’ in such 


sense that under that description a/ove it would pass under 


the will.” 


And after full discussion of the difference be- 


tween “property” and “power” holds that it did not. 


the opinion shows that if there had been any reference to 


the power, or the property, these words would have been 
held sufficient to pass the property. 


Westcott, 13 Vesey, 452, where the 


So in Bradley 
words, “all my estate,” 
my interest and estate therein,” were held standing a/one, 


‘all my personal estate,” 


and without more to be insufficient to pass the property 


That the words 


covered by the power. 
would hardly impute an intention to act on the estate of 


another. 


So in Roach vs. Hayne, 8 Vesey, 588, under the words 
‘my estates and effects,’ and “zy personal estate,” stand- 
ing alone, the property covered by the power could not pass, 
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That a person having a power to dispose of the personal 
estate of another, could not pass it under such a descrip- 
tion. 

Numerous similar cases can be cited, in all of which, 
however, as in those above, there was ample property to 
satisfy the will without resort to that covered by the power, 
and there was no reference in the will either to the power 
or the subject of the power. 


Instances of the other class of cases are also numerous. 

In Boyd vs. Satterwhite, 10 5. C., 54. the words were: 
“The tract of land,as far as | may have my legal interest.” 
She had an absolute interest in one-half, and a power of 
appointment over the other of this tract. But the Court 
held that there had been a reference to the property, and 
that there was evidence of an intention to convey. They 
therefore gave effect tothe intention, and held these words, 
or their equivalent, “interest in land, were sufficient to 
pass that covered by the power. 7 


In Hopkins vs. Mazyck, Rich. Ch. cases, (S. C.,) 269, the 
words of the will were, “the residue of my slaves, includ- 
ing those derived under the will of my father,” “the resi- 
due of my estate, real and personal, whatsoever and where- 
soever, including any estate, real or personal, not herein be- 
fore particularly devised and bequeathed, which I have de- 
rived under the will of my father.” The father had de- 
vised certain property to trustces in trust for his son, the 
testator, during life, with power of appointment. The tes- 
tator left an estate of his own, in addition to the property 
conveyed by the power: The Court savs: 

* The intention toexecute the power of appointment, by devising the whole es- 


tate in the land, is most obvious.” and they held that the intention prevailed and 
the property passed. 


In Moody vs. Tedder, 16S. C., 558, property had been 
devised by Wm. Griggs to his widow during the term of 
her natural life only, with power to dispose of so much as 
she deem proper, and in such manner as she may see fit. 
She made a deed of “a// my interest and life estate inand to 
all and singular, the lands and other property left to me for 
life, by the last will of Wm. Griggs.” 
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The question was whether it was an execution of power, 
or merely a conveyance of the life estate. The Court held 
it an execution of the power, saying: 


‘*No reference in terms is made to the power of disposing, but beside the life es- 
tute she had no other ‘interest’ in the property, and there is express reference to 
the property as to which the power existed. It may be that the word ‘interest’ was 
not the technical term to express the idea of a power, but in the ordinary accepta- 
tion of the word, it was broad enough to cover it, and we think the deed: was in- 
tended to incuuce the power. The question of the execution of a power is always 
one of ir tention, and if the devisee of the power intends to execute it, that inten- 
tion, bowever aanifested, whether directly or indirectly, positively or by just impli- 
cation, will make the execution valid and operative. Bilderback vs. Boyce, 168. C. 


In Blake vs. Hawkins, o8 U.S., 326, there was a reference 
to the power in the introductory part of the will. The will 
then proceeded to give pecuniary and residuary legacies, 
without using any of the technical terms usually deemed 
proper and necessary, where the intention is to appoint 
property to another. But the Court, considering all the 
circumstances of the testratrix, held that she had intended 
to execute the power, and that the will was in fact a good 
execution. 


In Attorney-General vs. Wilkinson, 2 Eq. Cases, L. R., 
815, the donee of a power, by will gave and bequeathed 
“all my property and estate, whatsoever and wheresoever 
and of what nature, kind, quality, soever the same may be.” 
There was no other reference whatever cither to the power, 
or to the subject of the power. It did not appear that she 
had any other property. And the Court held that this 
implied an intention to execute the power, and that the 
property covered by it passed under the terms of the will, 
viving effect to the intention as against the strict technical 
meaning of the words. 


In Standen vs. Standen, 2 Vesey, 58g, the donee of the 
power by will, “gave all the residue of my estate and effects 
which I may die possessed of, interested in, or entitled to, 
at the time of my decease.” It was held that the will was 
an execution of the power; that the intention was manifest, 
and was made clearer by the fact that she had no other real 
estate than that covered by the power. Therefore the in- 
tention prevailed. 


5) 


And the case is cited and approved in Sugden on Powers, 
y me wD 
Vol. 1, p. 37%. 


So in Farwell’on Powers, p. 154, the rule is thus stated: 


“In Wildbore vs. Gregorie, 12 Ey., 482, V. C. Bacon said that a testator 
connot be considered, by using the words, ‘my property, to have intended to 
deal with property over which he had a limited power of appo'ntment, when 
there was property of his own, to which the words, giving full effeet to them 
according to the terms of the will (exelusively of the instrument which crea- 
ted the power), would apply, 

* But if there is a reference to the power, and the will purports to be made 
in pursuance of the power, it is not necessary to describe the property, but 
the expression, *my personal estate,” is sufficient, [fa testator, possessing 
a power, say. ‘by virtue of a power Lmake my will. and then say, ‘1 give 
all my money.” this would be a sufficient execution. llarvey vs, Stracey, 1 
Drew, 113." 


See numerous other cases cited in Farwell on Powers, 
150-183, and in Sugden on Powers, Sec. VII. 


In Blagge vs. Miles, 1 Story, 456, already cited, the donee 
of the power specifically devised as “ my house and land,” 
a piece of real estate, describing it, and constituting part 
of the property over which she had power of disposition. 
She then devised “all the rest and residue of my estate of 
every nature and kind.” The question was whether this 
Was an execution of the power as to the balance of the 
property covered by it. But Judge Story says: 


‘When IT see that Mrs, Blagge has. in the preceding clause of the will, 
executed the power, specifically, over certain real estate within the seope of 
the power, calling it ‘my house and land,’ and then immediately adding, 
‘all the rest and residue of my estate of every nature and kind,’ it is plain to 
me, that she contemplated all the real estate within the scope of the power, 
as her own estate, and subject to her own absolute disposal, and that she 
intended to dispose of all of it by her will, by the very words which she used. 
Lam not bold to fritter away such an intention, coupled with such acts, by 
resorting to any technical niceties and refinements, They partake too much 
of subtlety, and artificial distinetion, (and I say it with the utmost deference 
for other judgments,) to suit a just or even a reasonable administration of 
private justice. 


Just one other citation. 
In Monk vs. Mawdsley, 1 Sim., 286, quoted by Sugden, 
Vol. 1, (p. 364,) the rule is laid down: 
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‘* Where the introductory words in a will purport that the will is made only 
by force of the power, every clause is to be referred to the pram if that 
construction is necessary to effect the intention,” 


By what Rule ts this Case Governed. 


Our friends maintain vigorously that this Court is bound 
to consider this will according to the decisions of the Su- 
preme Court of South Carolina, as ‘ta rule of property” 
governing the case. 

141 And they then affirm, with equal vehemence, that the 
case of Bilderback vs. Boyce, 16S. C., 537, is the rule in 
South Carolina, and that it is conclusive of this case against 
the defendant. 


As to the last point, we have already referred to Bilder- 
back vs. Boyce, and shown that it is not adverse to our 
position. And we confidently assert that when the other 
decisions of the supreme Court of South Carolina are con- 
sidered, it will be found that they are in line with the deci- 
142 sions of this Court and others, and sustain our position 

entirely, that mere technical terms vield to the ascertained 
intent. We refer to 
Boyd vs. Satterwhite, 10 S.C., 54. 
Hopkins vs. Mazyck, Rich. Ch. Cases S. C., 2 
Moody vs. Tedder, 16 S. C., 558. 


But even if we are wrong in this position, as to the law 
in South Carolina, we deny the correctness of our friend’s 
position, that this Court is absolutely bound by these deci- 
sions as a rule governing the transmission of property. 

146 Counsel cite as their authority for this position: 
Jackson vs. Chew, 12 Wh., 153. 
Henderson vs. Guffin, 18 How., 497. 
Sugdon vs. Williamson, 24 How., 427. 
Orvis vs. Powell, 98 U.S., 176. 


But every one of these were cases of real estate, and in 
every oneof them the principle is limited to real property. 
This Court has uniformly refused to be bound by State 
decisions as to personal property. This has been held from 

144 Swift vs. Tyson, 16 Pel., 1, to date. 


Now we are construing Mrs. Clemson's will to ascertain 
if certain property bequeathed by Mrs. Calhoun, passes 
thereby. To ascertain the character of the property, 
whether it be real or personal, we turn to Mrs. Calhoun’s 
will. | 

By Clause 4 of the Codicil, she distinctly directs that if 
she collects the bond and mortgage, or if Fort Hill be pur- 
chased with it, or if it be invested in any other property, 
such property shall be “considered and held to be in the 
place of, and the same as, the aforesaid bond and mortgage, 
and shall pass under this codicil, as if (Ae same were still in 
the form of said bond and mortgage. (Kirst Record, folio 
40.) 

She thercfore stamps it as personalty, and it was, as 
matter of fact, still a bond and mortgage, and personalty, 
in 1871, when Mrs. Clemson made her will. 

There is no contention about this point. <All parties 
agree that the property devised by Mrs. Calhoun, and the 
subject of the power, is personal in its character underthe 
terms of such will. 

We merely say, that this being so, then in dealing with 
it, this Court is bound by no decisions, which control its 


freedom of judgment. 


AM[rs. Clemson's Will Favamtned tn Light of Legal Rules. 


Now in the light of these ruies let us cxamine the will of 
Mrs. Clemson again. 

First the introductory words: “ Whereas lam entitled to 
legacies under the last will of my deceased mother, Floride 
Calhoun.” 

We remember that Mrs. Calhoun’s. will speaks of “ de- 
quests” and “ degactes” left in trust for her daughter for life 
with power of disposition, and of no other kind. 

Here then is a direct and express “reference to the 
power, and also to “the property, which is the subject of 
the power, to wit: the “ /egacies” left her by her mother’s 
will. 


“And notwithstanding my coverture have full testamen- 
tary power to dispose of the same.” 
Referring to her mother’s will, she is given “ power to dis- 
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pose as she pleases.” The reference is, therefore, express 
and direct to this power. As to any other property she 
had, she could have disposed of it by will, without any 
special power. 

Here then we have the introductory words of the will 
pointing to the subject matter of the power, and to the 
power of the disposition itself. Now, as to the other 


clauses which are to be referred to the power. 


“To will, devise and bequeath, the entire PROPERTY ard 
estate to which I am now wn anywrse entitled, and which | 
may hereafter acquire, of whatever the same may consist, to 


my beloved husband, Thomas G. Clemson, absolutely and 
In fee simple. 

Note several things. She does not use the pronoun 
“my property and estate, which has been objected to in 


SO MANY Cases ds Negativing the idea ol disposing of the 


u 
property of another. She says “Zhe entire property and 
estate to which Lam in anywise entitled.” She general- 


iZes Property and estale, sO as TO include not only that 
} - ’ 1 ‘ - } ‘ ’ . 
\\ ete Wai ‘<7 COW, ehee' List) iti ornel sile \\ as interested 
— . ee - hs } . 
Ml, OF NAG ANV 6 mtrol OVC! Lkl ANRVWISEe, whether tn my 


: ol , 
own right, or under my mother’s wi 


Note again. She uses the word “property.” The other 
side may Claim that it is an improper word in appointing. 


We urge that ' Mnentiy proper, because as we have 


~~ 
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my intentions 72 regard to the PROPERTY tn this and the 


; y , . . . j q ene . . ' 
SCCOHNA ClAUSE LUC 10 tha, | (LU pont edward Noble trus- 


Now, When Mrs. Clemson was making her will, and she 
hnds her mother speaking of */he property given to Anna,” 
and she desires her husband to have that very property, 
would she not naturally use the same phrase, and write in 
her will ils she did “the entire Property io which | ain now 
in anywise entitled 7” 

But waiving this, the other side may claim under Bilder- 
back vs. Boyce, and other cases, that these words, “property 


and estate, standing alone and without more would not be 
sufficient to pass the property covered bythe power. That 
Mrs. Clemson did not have any “property or estate” in, 
but only a power over Fort Hill, and therefore those are 
not the proper technical words to pass it. 

We refer, to the cases contra, where the reverse rule has 
been laid down. 

But we refer, as absolutely conclusive. tothe multitude of 
authority, that when the intent to execute the power ts 
manifest, words like these are amply sufficient. 


So then it coines back after all to the question of inten- 
tion. | 

Did Mrs Clemson intend to execute the power, and did 
she do sor Did she intend Fort Hill to go to her hus- 
band?’ Does the entire will taken together, with the cir- 
cumstances surrounding the testatrix manifest this inten- 
tion? [fsoany technical objection to the words “property 


and estate’ vanishes. 


We submit that the intention is clearly made out by the 
will itself. When Mrs. Clemson expressly refers to the 
legacies left her under her mother’s will and to her power of 
disposition over them, what did she intend by it? [ither 

|. lo execute the power so referred to over such 
legacies, or, 

2. To recite the legacies and the power for the simple 
purpose of ignoring it. 

Will any sane person maintain the latter proposition ? 
The testimony is that Mrs. Clemson and her husband ex- 
ecuted their mutual wills, ofsimilar tenor, at the same time, 
and under the advice of counsel. Can it be pretended, that 
this reference to the power and the property, this use of 
the very terms employed by Mrs. Calhoun, was for any 
other purpose than of manifesting the intent, carried out in 
the will, of executing the power? 

Leave out this property, and what does the will operate 
upon? Nothing. She had collected her interests in Pat- 
rick and Cornelia’s estates. She had nothing else. All the 
will had to operate upon was Fort Hill. To give it cper- 
tion it is necessary that it be construed as an execution of 
the power. 
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That there was no other property belonging to Mrs. Clem- 


SON, has been proved, At her death she had nothing cxX- 


cept what came to her, under Mrs. Calhoun’s will. 


Therefore even if we are bound by the three rules 


formerly 
’ 


bler wall reters to the 


laid down, every one of them is comphed with. 
POW, to the subject of the DOWET, 
and it must be considered as an execution of thr power to 
be opr rative at all. 


We theretore submit with conthdence, that under herwl! 
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SUPREME COURT OF THE UNITED STATES, a 
OCTOBER TERM, 1889. ¥ 


NO. 1448. Spe 


ISABELLA LEE, by her next friend GipEon Leg, ne 


Appellant, 
vs. Be 
RICHARD W. SIMPSON, Appellee. ae 
APPEAL FROM THE OIRCUIT COURT OF THE UNITED. |, | 
STATES, FOR THE DISTRICT OF SOUTH CAROLINA. a. 


Argument of WELLS & ORR, for Respondents. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 


NO. 1418. 
ISABELLA LEE, by her next friend GIDEON LER, 
Appellant, 
Vs. 


RICHARD W. SIMPSON, Appellee. 


Argument of WELLS & ORR, for Appellee. 


STATEMENT OF FACTS. 

On June 27, 1863, Mrs. Floride Calhoun made her will, 
whereby she directed, first, that her debts be paid. In the 
second clause she gave to Mrs. Anna M. Clemson a house 
and lot in Pendleton and the furniture therein, for life, and 
at her death to her grandaughter Floride, and should 
Floride die without issue then over. Then she gave a num- 
ber of specific legacies. . 

In clause 1g she says she is possessed of a large residue, 
consisting principally of a debt due her by her son Andrew, 
amounting to $40,200 for the purchase money of a planta 
tion known as Fort Hill, and certain personalty, which was 
secured by a bond and mortgage. She then declared that 
she was also entitled to an undivided interest in a gold mine 
in Georgia, and a distributive share in the estates of her son 
Patrick and daughter Cornelia, and some other property. 

Then she directed her executors to sell all property not 
specifically devised, and collect the assets of her estate, and 
after paying the legacy to Calhoun Clemson divide the 
remainder in four parts. 

Clause 20 is as follows: “One part being the fourth of 
“the residue, I give and bequeath to my daughter Anna, 
“during her life and for her sole and separate use. At her 
“ death I will and bequeath it to her daughter, Floride; and 
“at Floride’s death, if she dies without issue, I will and be- 
“queath it to the children of my deceased sons, John and 
“ William, then living, equally among them, or to their issue 
“if they be dead; issue to represent the parents. 
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“ The better to effect my intention in regard to the /’rep- 
“erty in this and the second clause, g7vex to Anna, | appoint 
“Edward Noble, of Abbeville, Trustee for it, and vest in 
“him the legal title. Should Anna at any time wish to sell 
“the house and lands in Pendleton, or all or any portion of 
“the property given to her for life ‘he ¢rustec, provided it 
“meets with his approval, 7s authorized to dispose ef tt accord- 
“tng to the wishes of my daughter, wpon having her written 
“ request for so doing. 

“ The proceeds of such sale the trustee shall hold subject to 
“the trusts and limitations declared in reference to the 
‘original property. The trustee is authorized and reguired 
“to mvest the procecds 2nd also the fourth part of the residue 
“herein given to her in such property or in such way as she may 
“tn writing direct; provided it meets with hisapproval. Ze 
“trustee is authorized and required from time to time /o 
“ change such investments as often as he may be directed so to do 
“by my satd daughter in writing; provided it meets with his 
“approval, holding always the substituted property, or re- 
“investments, subject to the trusts and limitations aforesaid. 
“Tf from death or any other cause there is no trustee, or 7/ 
“ Anna at any time should desire to change her trustce she shall 
“have the power so to do and to appoint another by instructions 
“in writing, under seal executed by her in the presence of 
“two subscribing witnesses.” As often as she may desire to 
“ change her trustce she shall have the power so to do, by ob. 
“serving the form and solemnity above described.” 

On the 22nd of January, 1866, she executed a codicil, 
wherein she declared that the results of the war had de-- 
stroyed in a great measure the wealth of the country. It 
was necessary to alter her will to conform te the altered 
condition of the country, and in clause 1 she gave the house 
in Pendleton to her daughter-in-law Kate and her children. 

The second clause, after reciting how she had disposed of 
the Fort Hill bond and mortgage in her will, is as follows: 
“ Three-fourths of my interest in said bond and mortgage 
“debt, amounting to about $40,200, I hereby give and be- 
“ queath to my daughter Anna M. Clemson, to be enjoyed 
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“by her under clause 20 of the will, and according to the 
“provisions of that clause to vest in the same trustee and 
“to be subject to all the powers, trusts, conditions and limi 
“tations of that clause precisely as the bequests therein 
“made were subject to them, with this exception and alter- 
“tion, THAT MY DAUGHTER ANNA IS: HEREBY AUTHORIZED 
‘AND EMPOWERED BY A LAST WILL AND TESTAMENT DULY 
“ EXECUTED BY HER TO DISPOSE OF THIS BEQUEST OF THREE- 
“FOURTHS OF SAID BOND AND MORTGAGE DEBT AS SHE 
“ pLEASES. If she does not thus dispose of it, at her death, 
“T give and bequeath ii, the said three-fourths, to her 
“daughter Floride, and should the said Floride die without 
“leaving issue, 1 give and bequeath it at her death to her 
“brother, Calhoun Clemson, but nevertheless, Floride shall 
“likewise have power to dispose of it at her death as she 
“ pleases, by last will and testament duly executed by her. 
“ By clause 2nd of the will, I gave the furniture and every 
“article of property in my house in Pendieton, and upon 
“the premises, with certain reservations, and also my jew- 
‘“elry and some other small articles, to my said daughter 
“Anna. I now confirm to her the bequest of aforesaid fur- 
“ niture, and ail other personal property embraced in said 
“2nd clause, which it is my will that she shall enjoy for life 
“as her sole and separate estate, and at her death I give 
“and bequeath all this personal property to her daughter 
“ Floride absolutcly. To Anna I also give and bequeath 
“the oil portrait of my mother, which by clause 5th of my 
“will I gave to my daughter-in-law Kate. ” 

By the 3rd clause she gave the other fourth to Floride, 
but if she died without issue, then over, reserving to her, 
however, the power to dispose of the same by will. 

By the 4th clause she stamped this property irrevocably 
as personalty, by the following provision: “Should I at 
“any time collect the aforesaid bond and mortgage debt, 
“or any part of it, or should Fort Hill be purchased with tt, or 
“the money be invested in any other property or be re- 
“tained in hand, ‘he property thus purchased, the property 
“thus obtained by investment, the money thus retained, 
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“ shall be considered and held to be in place of AXD THE SAME 
“as the aforesaid bond and mortgage, and shall pass under 
“this codicil as if the same were still in the form of said 
“bond and mortgage.” 

On the 13th September, 1871, Mrs. Clemson changed her 
Trustee by the following paper: 


COPY OF CHANGE OF TRUSTEE. 


“State of South Carolina, Anderson county. Whereas, 
“by the will of the late Mrs. Floride Calhoun, of Pendleton, 
“ dated, June 27th, 1863, and by the codicil thereto attached, 
“dated 22nd January, 1866, the undersigned, Anna M. 
“ Clemson, her daughter, zs entitled to considerable legacies, the 
“ legal title of which is, by the will, vested in Edward Noble, 
“ Esq., of Abbeville County, in said State, as Trustee. By 
“the 2oth clause of the will, confirmed by the 2nd clause of 
“ codicil, the testatrix provides for a change of Trustee, in 
“the following manner, viz: ‘If from death or any cause 
“there is no Trustee, or if Anna at any time shall-desire to 
“ change her Trustee, she shall have power so to do, and to ap- 
“ point another by any instrument in writing, under seal, ex- 
“ ecuted by her in the presence of two subscribing witnesses ; 
‘and as often as she may desire to change her Trustee she 
‘shall have the power so to do, by observing the form and. 
“solemnity above described.’ And whereas the said will 
“and codicil are in the office of the Probate Judge for said 
“county of Anderson having been duly probated on the 7th 
“of August, 1866, and letters testamentary granted to the 
“said Edward Noble as Executor on the same date. . Now 
“be it known that, in accordance with the power in me 
“vested by the above recited passage of my mother's will, 
“T, Anna M. Clemson, of the said county of Anderson, do 
“hereby nominate and appoint my husband, Thomas G. 
“Clemson, of Pendleton, Anderson County, as Trustee under 
“the will for the property therein bequeathed to me, and 
“also for the property bequeathed me in the codicil, in the 
“place and stead of the said Noble, who desires to be re- 
“lieved from the trust.” — 
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It is a noticeable fact that throughout this will and codi- 
cil the terms “give” and “bequeath” are always used, and 
the property taken is always spoken of as “legacies,” thus 
showing how this property was considered by Mrs Calhoun. 


The mortgage on the Fort Hill place was foreclosed and 
sold on 1st January, 1872, Thos G. Clemson, as Trustee of 
Anna, buying it, and paying off the other liens and charges 
thereon, amounting to $6,964.43, out of his individual prop- 
erty. 


On the 29th September, 1871, Mrs. Anna C. Clemson, 
sometimes called Anna M. Clemson, made the following 
will: 

“ State of South Carolina. In the name of God: Amen! 
* WHEREAS, 1 AM ENTITLED TO LEGACIES UNDER THE LAST 
“WILL OF MY DECEASED MOTHER, FLORIDE CALHOUN, 
“and to a distributive share in the several estates of my 
* deceased sister, Cornelia Calhoun, and my brother, Patrick 
“Calheun, and NOTWITHSTANDING MY COVERTURE HAVE 

FULL TESTAMENTARY POWER TO DISPOSE OF THE SAME, 
* Now I, Anna Calhoun Clemson, the wife of Thomas G. 
‘Clemson, of the town of Pendleton, in the County of An- 
“ derson and State aforesaid, being of sound and disposing 
‘mind, memory and understanding, do make this my last 
“will and testament in the manner following: I WILL, 
* DEVISE AND BEQUEATH THE ENTIRE PROPERTY AND ESTATE 
“ro WHICH TAM NOW IN ANY WISE ENTITLED AND WHICH 
©] MAY HEREAFTER ACQUIRE OF WHATEVER THE SAME MAY 
“CONSIST, TO MY BELOVED HUSBAND, THOMAS G. CLEM- 
“SON, ABSOLUTELY AND IN FEE SIMPLE; but should my 
‘husband, Thomas G. Clemson, depart this life leaving 
‘me his survivor or should he survive me and then die intes- 
“tate, in either event I will, devise and bequeath my entire 
‘property anc estate as well as that which I may hereafter 
“acquire, of whatever the same may consist, to my grand- 
“daughter Isabella Lee, the child of Gideon Lee, of the 
“State of New York, absolutely and in fee simple. I here- 
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“by nominate and constitute Thomas G. Clemson as Exec- 
“utor of this my will.” 

On 5th November, 1873, partition in kind was made be- 
tween Mrs. Anna C. Clemson and Isabella Lee, by which 
te latter received one-fourth of Fort Hill, amounting to 288 
acres, which she has held ever since. 

On the 12th September, 1875, Mrs. Anna C. Clemson de- 
parted this life, leaving her husband, Thomas G. Clemson, 
in possession of the remaining three-fourths of Fort Hill, 
and he continued in such possession until his death, which 
occurred on the 6th of April, 1888. 


On the 6th November, 1886, Thomas G. Clemson executed 
his will, and on the 26th March, 1887, a codicil thereto, 
wherein he devised the said property to R. W. Simpson, his 
Executor, for certain uses and trusts. 


The object of this suit is to have R. W. Simpson declared 
resulting Trustee, of Isabella Lee, on the ground that Mrs. 
Clemson never exercised the power of appointmeyt con- 
ferred on. her by Mrs. Calhoun’s will. The leading ques- 
tion, therefore, is, Was Mrs. Clemson's will an execution of 
the power of appointment’? 
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POINTS AND AUTHORITIES. * 
- In the consideration of this case we desire it to be borne 
‘h in mind that although it is a suit to recover realty, it 1s to 
SS be treated as personalty, for It has been so stamped by Mrs. 
Calhoun’s will: “Should I at any time collect the aforesaid 
e- “bond and mortgage debt, or any part of it, or should Fort 
n, “ Hill be purchased with tt or the money be invested in any 
11, ““ property or be retained in hand the property thus purchased, 
‘h “the property thus obtained by investment, or the money 
“thus retained, sha// be considered and held to be in the place of 
™ : “and the same as the aforesaid bond and mortgage, and shall 
mi “ pass under this codicil as if the same were in the form of 
a. “said bond and mortgage.” (Record F, 46.) The Fort Hill 
place was purchased with the bond and mortgage, and is, 
therefore, to be treated as personalty. 
od Let us now see what Mrs. Clemson took under her 
ee mother’s will. She took three-fourths of the bond and 
” mortgage, for life, with the power and authority, by a last 
" and testament duly executed, to dispose of it as she pleased. 
() 


(Rec. F, 45.) 

She thus had the power of appointment over it, and she 
had more; it was a power coupled with an interest. “A 
“power coupled with an interest means coupled with an 
“interest in the property which is subject to the power.” 
Hunt v. Rousmanier, 8 Wheat., 174. 

Although there was a trustee appointed by Mrs. Calhoun 
to hold this property, for that was necessary under the law 
of South Carolina relating to married women, still Mrs. 
Clemson had the right to sell the property, to direct the 
investment of the proceeds in other property, with the con- 
sent of the trustee to change the investment when she saw 
fit, and the right to change the trustee as often as she de- 
sired to do so. She therefore, for all practical purposes, 
owned and controlled the property as absolutely as if there 
had beer no trustee; for if her truscee withheld his consent 
to any sale or investment she could remove him. 
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Mrs. Clemson was a married woman and the law, both in 
England and this country, has more liberally construed the 
efforts to execute a power of appointment, by thisclass than 
by any other. 

In Curtis v. Kendrick, 9 Simons, 444, 2 married woman 
had a power of appointment, under a marriage settlement, 
and made the following will: I, Anna C. W. Martin, do 
hereby make my last will and testament, and do give and 
bequeath to my dearly beloved husband, R. F. W. Martin, 
all the property of which I am possessed, whether real or 
personal, &c. The Barons vf the Court of Exchequer held 
that the testament was a due execution of the power given 
her by the marriage settlement. Again in Churchhill v. 
Dibben, 9 Simons “447, where a married woman had a 
power of appointment under a marriage settlement, but in 
disposing of the property by her will she made no reference 
to the power, still it was held as a proper execution thereof. 
And in the same case it was held th’t a “bequest of all my 
“ goods and chattels, estate and estates whatsoever” passed 
real as well as personal property. Also in Porcher vy. 
Daniel, 1:3 Rich., Eq., (So. Ca.) 349, it is decided “where a 
“married woman has the power under her settlement to 
“dispose of her property as she sees fit, it is not necessary 
“that in disposing of it she should refer to the power.” As 
to married women al! that the courts require is evidence 
that she attempted to execute the power, and equity will 
aid ina defective execution. See also Lewin on trusts— 
$21 *695. 

We will now discuss what is necessary under the author- 
ities to make a valid and effectual exercise of a power of 
appointment, and shall maintain that Mrs. Clemson's will 
was a full and complete exercise of such power, whether 
tried by the rigid and unbending rules of the old English 
cases or by the subsequent statutes, 7 Wm. IV., and 1 Vie., 
¢ 26, or by the more equitable and just standard adopted by 
the United States and State Courts. 
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The old kngltsh rule 


is probably more clearly stated in the leading case of Doe 
d. of Nowell v. Roake, the Common Pleas hearing of which 
is reported 9 Eng., U. L., 476; thence it was carried by writ 
of error to King’s Bench, and is found in 11 Eng., C. L., 476, 
whence it went to the House of Lords, and is reported in 19 
Eng., ©. L., 139. The rule then laid down is: “In no in- 
“stance has a power or authority been considered as exe- 
-“ cuted unless by some reference to the power or authority; 
“orto the property which was the subject of it; or unless 
“the provision made by the person entrusted with the 
“power would have been ineffectual.” Mrs Clemson in 
her will, refers distinctly to the power under which she acts, 
in two places. First, where she says: ‘Whereas I am en- 
“titled to legacies under the last will of my deceased 
“mother.” Secondly, when she says: “And notwithstand- 
“ing my coverture have full testamentary power to dispose 
“of the same.” That is the source of the power, the only 
one mentioned. The will was executed in 1871, and she 
could have disposed of any property held absolutely by her, 
without making a will, i. e., could have deeded, sold or given 
it away. but this property was held by her under her 
mother’s will and that limited her disposition of it by will 
alone. Therefore she says testamentary power. She must 
have referred to the power given her in that will, or else 
the words “notwithstanding my coverture have full /es¢a- 
* mentary power to dispose of the same’ would be meaningless 
and absurd. 

She refers tothe property also. Inher wiilshe says: “I 
“am entitled to legacies under the last will of my mother.” 
Her mother in her will spoke of Anna’s property as “lega- 
“cies.” And Mrs. Clemson, in appointing a new trustee 
for this same property, within three months after making 
her will, uses these words: “Entitled to considerable /ega- 
“ cies, the legal title of which is, by the will, vested in Ed- 
“ward Noble,” and proceeds to appoint her husband, 
Thomas G. Clemson, “as trustee, under the will, for the 
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“ property therein bequeathed to me and also for the prop- 
‘“ertv bequeathed to me in the codicil.” Hence it was as 
clearly a reference to the property as if she had said: “My 
“ three-fourth’s interest in the bond and mortgage on A. P. 
“Calhoun,” instead of “the entire property and estate to 
“which I am now in any wise entitled * * * of whatever 
“the same may consist.” “/d certum est quod certum reddt 
“ potest.” The reference was to the legacies under her 
mother’s will and by examining that will we have a full 
description of the property, for where reference is made in 
one paper to another, the two will be construed together. 
Jarm. on W., 358. As was held in Johnson v. Clarkson, 3 
Rich., Eq., (So. Ca.) 305, “a paper referred to in a will or de- 
“scribed so that there can be no doubt as to its identity, 
“becomes a part of the will.” 

Now let us read Mrs. Clemson's will by supplying the 
words from the paper referred to and it reads thus: 
Whereas, I am entitled to legacies under the last will of 
my deceased mother, Floride Calhoun, to wit: Three- 
fourths of the bond and mortgage on Fort Hill, and which 
I have full testamentary power to dispose of notwithstand- 
ing my coverture to wit: Iam authorized and empowered 
by my last will and testament, duly executed, to dispose of 
this bequest as I please. Now * * * [ will, devise and 
bequeath the entire property and estate, to which I am now 
in any wise entitled, and which I may hereafter acquire, of 
whatever the same may consist, to my beloved husband, 
Thomas G. Clemson, absolutely and in fee simple. Thus we 
have a reference in Mrs. Clemson's will to the power which 
she proposes to exercise, and to the property over which she 
is exercising it; when a reference to either the one or the 
other, is held suihcient under Nowell v. Roake, supra. 
The will, however, is an execution of the power, under the 
third requirement laid down in Nowell v. Roake, for the 
provision made by the person entrusted with the power 
would be ineffectual unless the property derived from her 
mother passes thereby. 

Mrs. Clemson in the introductory part of her will, defines 
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the sources of her property which she is about to dispose of, 
to wit: “Iam entitled to legacies under. the last will of 
“my mother, Floride Calhoun, and io a distributive share 
‘in the several estates of my deceased sisver, Cornelia Cal- 
“houn. and of my brother, Patzick Calhoun.” ‘The issue is: 
Did the will operate on ihe legacies derived under her 
mother’s will? If that was all which passed under the will, 
and it would be inoperative, without affecting this, then it 
must be determined as an efiectual execution of the power. 
The will takes e:fect at the death of the testator and speaks 
f-om that time. Mrs. Clemson died 27ih September, 1875. 
Let us examine what there was of Mrs. Clemson's interest 
in the esta.e of her brother, Patrick Calhoun. On 13th 
April. 1860. letters of administration were granted to Ed- 
ward Noble, on this estate, which consisied of three unse- 
curea notes on A. P. Calhoun, and $3.00 in cash. On the 
28th August, 1577, the administrator made his final return, 
“showing that the distributive share of each heir in the 
“estate was $120.49." That on the 2nd day of May, 1873, 
he paid Mes. Anna C. Clemson $150.co. So we see that 
there was not only nothing coming to Mrs. Clemson at the 
time the will took effect, but that she had then overpaid 
$29.51. (Ad Rec. Ff. 31, 32, 33 and 34. Let us see how the 
estate stood, that of her sister Cornelia. Letiers of admin- 
istration were granted to Thomas G. Clemson on this estate 
13th Mar.h, 1866. (Ad Rec. F 35. The share of each dis- 
tributee was $403.37. (Ad. Rec. F 8.) This Mrs. Clemson 
received in January, 1872. (Ad. Rec. F 7.) So we see that 
there was nothing from this estate for her will to operate 
on. Mrs. Clemson having received her full share in these 
estates after her will was made and before her death, they 
were adeemed, and can not be considered further. Smith's 
Lead., Cas. 376, and authorities there cited. Besides we 
have ampie testimony showing that Mrs. Clemson had no 
other p.operty at the time of her death, except that derived 
from hes mother’s will. See testimony of Mrs. Catherine 
1). Cornish, her nearest friend, (Ad. Rec. F 57), Dr. Thos. J. 
Pickens, her famlly physician and kinsman, (F 52), J. Miles 
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Pickens, her kizsman and neighbor, (F 54.) It was urged 
on Circuit, howeyer, that the will would operate on a valua- 
ble portrait which her mother had giveiu her, in a different 
clause of the will from that giving her a three fourth’s in- 
terest in the bond and mortgage. We submit that she 
would hardiy have made a will to dispose of her mother’s 
portrait alone, and had she done so she would not have de- 
scribed it as “legacies” or as “the entire property and estate 
“to which I am now in any wise entitled, and which I may 
“hereafter acquire, of whatever the same mav consist.” 
Besides, being a married woman when she received this 
portrait, and it having been reduced to possession her hus- 
band’s marital rights attached and it became Mr. Clemson's 
absolutely. 
lhe inodified kuglish rule 

was adopted on account of the narrowness of the construc- 
tion given by the courts to efforts to exercise a power of 
appointment, even the courts themselves being dissatisfied, 
and feeling that great:injustice was being done in the name 
of the Law. Lord Ch., Jus. Best in Roake v. Dunn, 4 
Bligh, N.S., 22, says, “That rules with respect to evidence 
“of intention are bad rules, and I trust that I shall live to 
“see them no longer binding on the judges,” and Sir Wm. 
Grant in the case of Jones v. Tucker, 2 Mer., 533, went so 
far as to declare that while the execution of the power (in 
that case) seemed complete in his private opinion, still he 
could not judicially declare it executed. And Lord Elden 
in Narnock v. Horton, said: “I am not sure it (the rule) does 
‘havembeen the court to act against what probably might 
too pot oblige the intention nine times out of ten.” 

In consequence of this dissatisfaction, both on and off the 
bench, at the failure to decide this class of cases pursuant 
to the intention of the party executing the power, the 
Statues of 7 William IV., and 1 Vict., c 26, $27, were enacted, 
which declare that a general devise cf real or personal 
estate, in a will, should operate as an execution of a power 
of appointment of testator over the same, unless a contrary 
intention should appeal from the will. 


~~  . 
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Judge Story says that under this statute the doctrine has 
settled down to what seems to be the dictates of common 
sense, unaffected by technical niceties. A good many of 
our States have followed this rule, notably Massachusetts, 
North Carolina, New York, Illinois. 

See Willard v. Ware, 10 Allen, 260; Armory v. Meredith, 
7 Allen, 397; Bangs v. Smith. 98 Mass., 270. 

Tried by this rule, there can be no question but that Mrs. 
Clemson's will is a valid execution of the power, for there 
is a general devise of real or personal property, and no in- 
tention not to include the property over which the appoint- 
ment exists in the will. “I will, devise and bequeath she 
“ entire property and estate to which | am now in any wise en- - 
“ titled, and which I may hereafter acquire, of whatever the 
“same may consist.” If Mrs. Clemson had had this rule be- 
fore her at the time she drew the will she could not have 
more effectually carried out its provisions. She does not 
define it as my property or my estate or my inheritance, 
but she says ¢he entire property and cstate; and as if fearful 
that it might be construed to mean her individual property, 
she adds “of whatever the same may consist.” It would be 
impossible to frame a sentence which would cover more 
absolutely every interest which cne possessed than this 
one does. 

The rule in U. S. Courts, 

in determining what is a valid execution of a power, is that 
if the intention of the donee is to execute, whether mani- 
fested directly or ind‘rectly, positively or by just implica- 
tion, the execution shall be valid and operative, and 
especially is that the case where the execution is by will. 

he leading case in this country is Blagge v. Miles,’ 1 
Story, Eq., 445, decided by Judge Story. After stating that 
in the construction of wills, the intention of the testator 
shall govern, he continues: “Similar doctrines now prevail 
“in regard to the execution of powers, and especially in 
“regard to their execution by last wills and testaments. 
“The main point is to arrive at the intention and object of 
“the donee of the power, in the instrument of execution, 
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“and that being once ascertained, effect is given it accord. 
“ingly. * * * If the donee intends to execute and the 
“mode be in other respects unexceptionable, the intention 
“however manifested, whether directly or indirectly, posi- 
“tively or by just implication, will make the execution valid 
“and operative. * * *- All the authorities agree that it 
“is not necessary that the intention to execute the power 

“ should appear by express terms or recitals in the instru- 
“ment. It is sufficient that it should appear by words, acts 
“or deeds demonstrating the intention.” In Warner v. 
Con. Mutual Ins. Co., 109 U.S., 364, it was contended that 
as the agreement under consideration makes no reference 
to the power or the property of testatrix, which is the sub- 
ject of the power, and that as every provision contained in 
it can have its full operation and effect, that there was a 
failure to exercise the right of appointment. The court 
held that notwithstanding there was no mention of the 
power or the property ; taking the instrument in all its parts 
the intention to execute the power was apparent, and as 
that intention could not take effect except by virtue of the 
power, it was therefore a va.id execution. This case con- 
tains an exhaustive review of the English and American 
authorities, and copious citations from Sugden on Powers, 
Chance on Powers, and like, books of authority. 

Mr. Justice Strong, in delivering the opinion in Blake v 
Hawkins, 98 U. 5., 326, puts the rule of the U. S. Court very 


learly and succinctly,as follows: “If the will contain no 
Ee os Oe lo 


intent to exert the power, yet if it may be reasonably gath- 
“ered from the gifts and directions made, that the purpose 
“and object were to exert it, the will must be regarded as 
“an execution. * *” In Warner v. Howell, 3 Wash.. ¢ ¢, 
14, it is held, “the leaning of the court is strongly in favor 
“of the execution of the power if it can be supported. ' 

Then what was Mrs. Clemson's zxtcxtion ? Clearly that 
her husband should inherit everything wiich she possessed, 
her “entire property and estate, in which [am now in any Wise 
“entitled, * * of whatever the same may consist. It may 
enable us more clearly to discover her intention by a simole 
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transposition of the words: I, Anna C. Clemson, will, de- 
vise and bequeath my entire property and state, consisting 
of legacies under the last will of my deceased mother, 
Floride Calhoun, * * to Thomas G. Clemson, absolutely 
and in fee simple; having full testamentary power to dis- 
pose of the same, notwithstanding my coverture. The 
same words are used—simply their arrangement is changed. 
Yet the zvtention is manifest to the most casual observer, 

- andthe reference both to the power and the property is 
clear. 


€-i4, 44 & 
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The rule in the State Courts 


can probably be best discovered by a reference to a few of 
the fullest and most quoted authorities. In our opinion the 
clearest and most equitable decision to be found on this 
subject in any of the books is that of Sewall v. Wilmer, :32 
Mass., 134, in which Chief Justice Gray says: “But in this 
“commonwealth the decisions in England since our revo- 
“lution and before the Statutes of 7 William IV. and 1 
“ Vict., c 26, $27, have not been followed. The Court has 
“leaned toward the adoption of the rule enacted by that 
“ statute as to wills thereafter made, that a general devise 
“or bequest should be construed to include real or personal 
‘‘estate, of which the testator has a general power of ap- 
“ pointment, unless a contrary intention should appear by 
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all “his will, and it has been adjudged that the mere fact that ‘ 
“the will relied on as an execution of the power, does not 
: g “refer to the power or designate the property subject to it;~’ 
“and that the donee of the property has other property of 
' “his own upon which the will may operate, are not conclu- 
. 4 “sive against the execution of the power; but that the 


“question in every case zs a question of the intention of the 

“donee of the power, taking into consideration not only the 

< “terms of the will, but the circumstances surrounding him at 
“the time of its execution, such as the source of the power, 

| “ the terms of the instrument creating tt and the extent of his 
v “ present or past intercst in the property subject to it.” That 
is justice and common sense. If it is law, there can not be 
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a suimenttite doake but that Mrs. Clement! s will is a valid 
execution. e 

Mrs. Clemson had no other property; she wanted her hus- 
band to have all she had; she had as unlimited control over 
this property as if it had been devised to her absolutely and 
in fee simple; she and her husband had been living on the 
place for years. They had agreed to make mutual wills for 
each other’s benefit and her most ardent wish after the 
death of her children that this property should go towards 
the establishment of a mechanical and agricultural college 
could only be effectuated by her will operating on this prop- 
erty, and passing it to Mr. Clemson. 

In the case of Funk v. Eggleston, 92 Ills., 515, an elabo- 
rate and careful resume of the authorities is made, and it 
concludes that the concensus of American opinion is not 
only that the older English cases should not be followed, 
but that the decisions under the statutes are not broad 
enough, and concludes that the true test is as laid down by 
Judge Story in Blagge v. Miles. 

To same effect see Postlethwaite’s Appeal, 68 Pa., State 
381; White v. Hicks, 33 N. Y., 383; Munson v. Berdan, 8 
Stewart, (N. J.) 376. 

The rule in South Carolina 


it is claimed is different from that obtaining in the United 
States Courts and all the other State Courts. Indeed it is 
claimed to be as rigid here now as that which existed in 
England prior to the enactments of 7 Wm. IV. and 1 Vic., 
but an examination of the cases on the subject which have 
been passed upon by our court will not justify this position. 
Indeed our construction of these decisions is that Blagge v. 
Miles has been adupted. Let us turn, however, to the cases. 
In Porcher v. Daniel, 13 Rich., Eq., 349, itis held that where 
a married woman has the power under her settlement to 
dispose of her property as she sees fit, it is not necessary 
that in disposing of it she should refer to the power. In 
Hopkins v. Mazyck, Rich. Ch. cases, 269, the words used 
were: “The residue of my estate real and personal, what- 
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“ soever and wheresoever, including any estate real or per- 
“ sonal not hereinbefore particularly devised and bequeathed 
“ which I have derived under the wili of my father.” The 
father of the testator had left ceriain property to trustees 
in trust for his son, during his life, with a power of appoint- 
ment.. The son leit considerable property which belonged 
to him absolutely besides that which he held the power of 
appointment over. The court decided that “the zxtention to 
“execute the power of appointment, by devising the whole 
“estate in the land, is most obvious,” and that the intention 
as gathered from the will must prevail, and the power was 
held to be duly executed. 

In Boyd v. Satterwhite, 10 S. C., 54, she owned one-half 
interest in a tract of land absolutely, and she had a power 
of appointment over the other half. The words used were: 
“The tract of land as far as I may have my legal inte-est.” 
The court held that this was a reference to the property, 
and that there being evidence of an intention to convey 
that these words were sufficient to pass the land over which 
the power of appointment existed. 

Bilderback v. Boyce, 14 5. C., 538, which is so much relied 
upon by the plaintiff in this case, we regard as properlv de- 
cided under the circumstances of that case, because as a 
matter of fact there was no reference to the power orto the 
property ; the other property left by the testator was ample 
to satisfy the terms of the will in every particular, and the 
court could not from the circumstances surrounding the 
testator discover an intention to exercise the power of ap- 
pointment over a certain piece of property. But the court 
distinctly recognizes Blagge v. Miles as authority, and 
quotes from it, approvingly, the principle which this de- 
fendant rests his case on, to-wit, that “the authorities on 
“this subject may not be easily reconcilable with each other 
“ but the principle furnished by tnem, however occasionally 
“ misapplied, is never departed from, that if the donce of the 
“ power intends to execute the power, that ¢xtention, however 
“ manifested, whether directly or indirectly, positively or by 
‘just implication, wil! make the execution valid and opera- 
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“tive.” In the later case of Moody v. Tedder, 16 S. C., 
563, the court says: ‘“ The words used are ‘all my interest 
“and life estate.’’ No reference in terms is made to the 
power of disposing, but besides the life estate, she had no 
other interest in the property, and there is express refer- 
ence to the property as to which the power existed “in and 
“to all and singular the land, negroes, &c., left to me for 
“life by the last will and testament of William Griggs, de- 
“ceased.” It may be true that the word “interest” was not 
the technical term to express the idea of a power, but in the 
ordinary acceptation of the word, it is broad enough to 
cover it, and we think the deed was intended to include the 
power. The question of the execution of a power is always. 
one of intention, “and if the deviser of the power intends 
“to execute it, that intention, however manifested, whether 
“ directly or indirectly, positively or by just implication, will 
“make the execution valid and operative.” This is the 
latest case in South Carolina In that case the words “all 
“my interest and life estate in and to all and singular the 
“lands, negroes, horses, cattle, hogs and other property left 
“to me for life by the last will and testament of William 
“ Griggs,” &c., was held a sufficient expression of intention 
to carry not only her life interest, but the absolute 
estate, under a power of appointment. Then surely the 
words, “ Whereas I am entitled to legacies under the last 
“will of my deceased mother, * * I will, devise and be- 
“queath the entire property and estate to which I am in any 
“wiseentitled * * of whatever the same may consist” would 
be held a sufficient execution of the power under the laws 
of South Carolina. 

The position occupied by the testator, condition of his Family, 
amount and character of his property and all attending circum- 
stances must be taken into consideration in determining whether 
there was an intention to execute the power of appointment. 
Blake v. Hawkins, supra, decides: “It is acommon remark 
“that when interpreting a will the attending circumstances 
‘“‘of the testator, such as the coadition of his family, the 
“amount and character of his property, may and ought to 
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“be taken into consideration. The interpreter may place 
“himself in the position occupicd by the testator when he 
“ made the will and from that standpoint discover what was 
“ intended.” 

In Scaife vs. Thompson, 15 S. C., 368, our court says: 
“In ascertaining the subject of testator’s disposition the 
“court may inquire into the situation of the estate and into 
“every material fact which is auxiliary to the just interpre- 
“tation of his words, for the purpose of identifying the 
“thing intended by the words employed.” Again in Clark 
v. Clark, in 19S. C., 348, the court says: “In the construc- 
“ tion of a will of course the main object should be to ascertain 
“the intention of the testator, but that intention must be 
“gathered from the will itself, assisted by the light of the 
“circumstances surrounding the testator at the time of its 
“execution.” In Bilderbach v. Boyce, supra, the court, in 
in discussing the modifications of the English rule by the 
courts in this country, says: ‘These modifications for the 
“most part are upon the point of allowing proof of the cir- 
“ cumstances under which the will was executed, so as to 
“allow it to be read in the light of those circumstances.” 
To the same effect is 1 Sugden on P., 371; Farwell on P., 
155; Postlethwaite’s Appeal, 68 Pa. St., 381, 477; Brown v. 
Thorndike, 15 Pick., 387; Smith v. Bell, 6 Peters, 68. 

And in Addison v. Addison, g Rich., Eq., (So. Ca.) 66, the 
court goes even further than any of these,und holds: “We 
‘may look to the state of things at the making of the will 
“to ascertain the intention of the testator, and although 
“with much caution, (2 Jarm., 71) to swbsequent events, as ex- 
“ hibiting what was probable and probably contemplated by 
“the testator at the time of the devise, and we may give to 
“the same words different interpretations, under different 
“circumstances, in fulfillment of the same general inten- 
“tion of the testator.” 

What were the circumstances surrounding Mrs. Clemson, 
the condition of her family, amount and character of her 
property, object that she had in view, and what subsequent 
events took place, showing that her will must have been 
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intended as an execution of her power of appointment over 
Fort Hill? Her father and mother were dead, all her 
brothers and sisters dead or moved out of the State. Her 
son, Calhoun Clemson, a magnificent specimen of manhocd, 
had just been suddenly snatched from her by a railway 
accident, as he was first entering life, full of hope and use- 
fulness. Within two weeks thereafter her only remaining 
child, Mrs. Lee, had suddenly died. These bereavements 
came on her in August, 1871, and in September, 1871, she 
made this will. There was none of her immediate family 
left except her husband. Was it natural, was it reasonable, 
was it probable, that under these circumstances she would 
give him what she had? Would it not have been most un- 
natural, unreasonable and improbable that she should have 
done anything else? We find from the testimony that 
there had existed in her mind for years an ardent desire 
that Fort Hill, the home of her illustrious father, John C. 
Calhoun, should eventually become the site of an agricul- 
tural and mechanical college. No doubt this desire was 
crystallized by the death of her son, and as is testified by 
the witnesses, she and Mr Clemson made mutual wills, so 
that at the death of the survivor this property might be 
dedicated to that purpose. This could not have been done 
had the place gone to any one else, and her will must, 
therefore, have been intended as a transfer of this identical’ 
property. Especially must that be the case wheu we have 
seen froin her own statement in her will, by the testimony 
of her friends and neighbors, and from the returns in the 
Probate office, that the only prvuperty which she had was 
that derived from her mother's will. 

Effect mus! be given to every word and clause in a will. 

This prisciple of coastruction is so well recognized that 
it is scarcely necessary to adduce authority to sustain it. 
In Ladd v. Ladd, 8 Howard, 58, itissaid: “By every sound 
“rule of construction, an instrument should be interpreted 
“by the context, so as if possible to give a sensible meaning 
“and effect to all its provisions, and so as to avoid render- 
“ing portions of it contradictory and inoperative by giving 


UNITED STATES SUPREME COURT. 21 


ee EEE? 


October Term, 1889. 


“effect to some clauses to the exclusion of others.” See 
also In Re Teape’s Trusts, 6 Eng. Rep., 801. 

Applying this rule, we find that Mrs. Clemson speaks of 
legacies, using the plural, so she must have meant to con- 
vey not only the picture but the three-fourths of the bond 
and mortgage. “Testamentary power to dispose of ” means, 
we submit, power to dispose of by will, not legal capacity. 
Bouvier defines testamentary—“ belonging to a testament, 

“as a testamentary gift, a testamentary guardian or one ap- 
“pointed by will or testament.” If testamentary gift 
means something given by atestament, testamentary power 
must mean a power given by a testament, and if a testa- 
mentary guardian means a guardian appointed by a will, 
testamentary power must mean a power appointed bya will. 

Webster defines Testamentary—pertaining to a will or 
wills, bequeathed by will, given by testament or will. 
Testamentary power, therefore, must mean a power be- 
queathed or given by a will. 

We respectfully submit in conclusion that Mrs. Clemson’s 
will and the additional proof shows: 1. That the power 
was referred to. 2. That the property was referred to. 3. 
That the will would be inoperative and meaningless unless 
effect was given to her power of appvintment. 4. That 

_gathering the intention from the whole instrument, it was 
an execution of such power. 5. That aided by the circum- 
stances surrounding the testatrix, that the execution of the 
power was not only her intention, but principle purpose in 
making the will. 6. That all the words and phrases can 
only be given their legitimate meaning by holding that the 
power was executed; and, 7. In the words of Chief Justice 
Fuller, “ the intent to dispose of all the estate, here, is ap- 
“parent on the face of the will, and as the will plainly 
“refers to the property covered by the power, its words can 
“ not be satisfied unless the instrument operates as an exe- 
“cution of the power.” 

JOSEPH H. EARLE, 
Attorney General of South Carolina, 
WELLS & ORR, 
SMYTHE & LEE, 
Attorneys for Appellee. 
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HOME INS. CO. OF N. Y. VS. PEOPLE. OF THE STATE OF N., Y. ] 


1 To the Honorable Samuel Blatchford, associate justice of the 
Supreme Court of the United States: 


And now comes the Ilome Insurance Company of the City of 
New York, by Bristow, Peet & Opdyke, its attorneys, and complains 
that in the record and proceedings, and also inthe rendition of a 
judgment of a plea in the suit between The People of the State of 
New York, plaintiffs, and The Ilome Insurance Company, defend- 
ant, Which is in the supreme court of the State of New York on a 
remittitur from the court of appeals of the State of New York, 
being the highest court of law and equity of the said State In which 
a decision could be had, remitting to the said su preme court of the 
State of New York the record in the said suit, with aun order aflirm- 
ing the said judgment theretofore rendered in the said supreme 
court on the fifth day of February, 1885, in favor of the plaintiffs 
aud against the defendant for the sum of eight thousand thirty-one 
dollars and seventy-nine cents ($8,051.79), and directing that the 
same be enforced; upon which direction a judgment of affirmance 
was entered in said supreme court of the State of New York on the 
tenth day of May, 1883, with costs, in the sum of one hundred 
eighteen dollars and ninety-five cents (8118.95), wherein was drawn 
in question the validity of a statute of said State and of an author- 
ity exercised thereunder, on the ground of their being repugnant to 
the Constitution or laws of the United States, and the decision was 

In favor of such their validity, all which appears in the record 
2 and proceedings in said suit, manifest error hath happened, 
to the great damage of the said Home Insurance Company. 

Wherefore the said Hlome Insurance Company, by its attorneys 
aforesaid, prays for the allowance of a writ of error and such other 
process as may cause the said error to be corrected by the Supreme 
Court of the United States. 

BRISTOW, PEET & OPDYKE, 
Attorneys for Ilome Insurance Co. 

Allowed May 31, 1885. 

SAMPL BLATCHFORD, 
Associate Justice of the Supreme Court of the United States. 


0 | Endorsed:] United States Supreme Court. The Home 
Insurance Company, plaintiff in error, against The People of 
the State of New York, defendants in error. Petition for writ of 
error. Bristow, Peet «& Opdy ke, attorneys for plaintiff in error, 20 

Nassau street, New York city. Filed June 7, 1883. 

t Unrrep Sratres or AMERICA, 88: 

The President of the United States to the honorable justices of the 
supreme court of the State of New York, in the third judicial de- 
partment, Greeting : 

Because in the record and procecdings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of the 
State of New York, before you, or some of you, on a remittitur from 
the court of appeals of the State of New York, being the highest 
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court of law and equity of the said State in which a decision could 
be had, remitting to vou, or some of you, the final deeree or judg- 
ment of said court to be enforced in the suit between The People of 
the State of New York, plaintiffs, and The Ifome Insurance Com- 
pany, defendant, wherein was drawn in question the validity of a 
statute of said State and of an authority exercised the reunder, on 
the ground of their being repugnant to the Constitution or laws of 
the United States, and the decision was in favor of such their va- 
lidity, a manifest error hath happened, to the great damage of the 
said Home Insurance Company, as is said and as appears by its com- 
plaint, we, being willing that such error, if any hath been, should 
be duly corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinetly and openly, vou send 

the record and proceedings aforesaid, with all things con- 
Q cerning the same, to the justices of the Supreme Court of the 

United States, at the city of Washington, together with this 
writ, so that you have the same at the said place, before the justices 
aforesaid, on the second Monday of October next, that the record and 
proceedings aforesaid being inspected, the said justices of the Su- 
preme Court may cause further to be done therein to correct that 
error, What of right and according to,the law and custom of the 
United States ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 2d day of June, in the year 
one thousand eight hundred and cightvy-three. 

[Seal of U.S. Cireuit Court, South. Dist. New York. ] 
| TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States 
for the South. District of New York. 


Allowed by— 
SAWL BLATCITFORD, 
slssvciate Justice of the Supie me Court of the United States. 
May 35lst, 1555. 


6 [Endorsed :] United States Supreme Court. The Home 

Insurance Company, plaintiff in error, against The People of 
the State of New York, defendants in error. Writ of error.  Bris- 
tow, Peet & Opdyke, attorneys for plaintiff in error, 20 Nassau street, 
New York city. Filed June 7, 1883. 
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Agreed Case, under § 1279, Code Civ. Proc. 
Supreme Court, General Term, Third Department. 


Tue Prorie or ture Stare or New York 
rs, 
Tue Home Ixsurancre Company. 
Leslie W. Russeli, attorney general, plaintiff’s attorne Vv, 
Bristow, Peet & Opdy ke, defend: ant’s attorne Vs. 


THE PEOPLE OF THE STATE OF NEW YORK. 
8 STatTe oF New YORK, 88: 
Court of Appeals. 


Pleas in the court of appeals, held at the capitol, in the city of Albany, 
on the first day of May, in the year of our Lord one thousand eight 
hundred and eighty-three, before the judges of said court. 


Witness the Hon. Wm. C. Ruger, chief judge, presiding. 
Kk. O. PERRIN, Clerk. 
Remittitur May Ist, 1885. 


y Tur Preor_e or THE State or New York, Resp’d't, 
ag st 
Tue Home INsurRANcE Company, Appell’t. 


Be it remembered that on the thirteenth day of February, in the 
vear of our Lord one thousand eight hundred and eighty-three, The 
Home Insurance Company, the appellant in this action, came here 
into the court of appeals, by Bristow, Peet & Opdyke, its attorneys, 
and filed in the said court a notice of appeal and return thereto from 
the judgment of the general term of the supreme court of the State 
of New York. And The People of the State of New York, the re- 
spondent in said action, afterwards appeared in said court of appeals, 

by Leslie W. Russell, then attorney general, attorney. 
10 © Which said notice of appeal and the return thereto, filed as 
aforesaid, are hereunto annexed. 

Whereupon the said court of appeals, having heard this cause 
argued by Mr. Benjamin H. Bristow, of counsel for the appellant, 
and by Mr. Leslie W. Russell, attorney general, of counsel for the 
respondent, and after due deliberation had thereon, did order and 
adjudge that the judgment of the supreme court appealed from in 
this action be in all things affirmed. 

And it was further ordered and adjudged that the respondents 
recover against the appellant costs of appeal to this court. : 

And it was also further ordered that the record aforesaid and the 
proceedings in this court be remitted to the said supreme court, 

there to be proceeded upon according to law. 
1] Therefore it is considered that the said judgment be in all 
things affirmed, with costs as aforesaid, and stand in full 
force, strength, and effeet. 

And hereupon, as well as the notice of appeal and return thereto 
aforesaid as the judgement of the court of appeals aforesaid, by them 
given in the premises, are by the said court of appeals remitted into 
the supreme court of the State of New York, before the justices 
thereof, according to the form of the statute in such case made and 
provided, to be enforced according to law, and which record now 
remains in the said supreme court, before the justices thereof, Ke. 

i. O. PERRIN, 
Clerk of the Court of Appeals of the State of New York. 
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Court oF APPEALS, CLERK’S OFFICE, 
ALBANY, May 1st, 1855. 
I hereby certify that the preceding record contains a correct tran- 
script of the proceedings in said action in the court of appeals, with 
the papers originally filed therein attached thereto. 


[L. s. | Kk. O. PERRIN, Clerk. 
12 N. Y. Supreme Court, Albany County. 


Ture PreorLe OF THE STATE OF NEW YORK 
Us 


Tre Home IXNsurnance Company. 


The above-named parties agree upon the following case, eontain- 
ing a statement of the facts upon which the controversy between 
them depends, viz: | 

I. The Home Insurance Company is, and for more than a year 
prior to Noy. 1, 1881, had been, a domestic fire insurance company. 

Il. The capital stock of the Ilome Insurance Company at all 
times during the year ending Nov. 1, ISS], was 85,000,000, divided 
into thirty thousand shares of the par value of one hundred dollars 
each, all full paid. 

II. In the month of January and also in the month of July, 
1881, a dividend of $150,000 was declared by the said COM pALy. 
These were the only dividends declared or made during the vear 
ending November 1, 1881, and amounted to 10 per centum upon 
the par value of the capital stock thereof. 

IV. During the year 1881 the said company had part of its eapi- 
tal invested in bonds of the United States, being obligations of the 
United States, which, by the acts of Congress under which they are 

issued, are exempt from State taxation, viz., on Jan. 1, 1SS1, 
13 and when the dividend was declared in that month it held 
such bonds of the par value of $5,500,000; on the first day 
of July, 1881, and when the dividend was declared in that month, 
and on November 1, ISS], and when the repert hereinafter men- 
tioned was made, it held such bonds of the par value of 81,940,000. 

VY. Qn or before November 1), ISS1, the report deseribed in SOCe- 
tion 1 of chapter 542 of the laws of ISSO, as amended Ihy chapter 
361 of the laws of ISS81. was duly made to the then comptroller oi 


the State of New York, on behalf of the said company, a copy of 


which is hereto annexed, marked “A.” 

VI. Within fifteen days after January 1, 1882, the Home Insur- 
ance Company tendered to the then comptroller of the State of New 
York a tax atthe rate of one and one-quarter mills per cont upon 
the sum of 81.060.000. The said tender was rejected by the said 
comptroller. Immediately upon such rejection the said “company 
offered the said comptroller to submit the questions hereby sub- 
mitted to this honorable court, and requested the comptroller to 
join in such submission, or in any other test which the latter might 
desire. The said offer is now and hereby aeccepted, and the said 
company has ever since been and now is ready and willing to pay 


THE PEOPLE OF THE STATE OF NEW YORK. 
the amount so tendered to the said comptroller if it shall be ad- 
judged that said acts of 1880 and ISSL are valid in respect of the 
tax herein controverted. 

The Home Insurance Company claims: 

(1.) That chapter 542 of the laws of 1880 and the same as amended 
by chapter 361 of the laws of ISS1 are unconstitutional and void, 
as violative of the provisions of section 20 of article 5 of the consti- 
tution of the State of New York. 

(2.) That if this be not so, at any rate so much thereof as may re- 
quire a tax to be vaid upon the eapital stock-of the said company, 
without deducting from the amount so to be paid a sum bearing the 

same ratio thereto as the amount of the paid-in capital stock 
11 of the said company, invested in bonds of the United States, 

bears to the total amount of the paid-in capital stock of the 
said company, is unconstitutional and void. 
~ The above claims are contested by the People of the State of New 
York. The people insist that the defendant is indebted to the plain- 
tiffs in the sum of $7,500, being a tax of one-quarter of a mill upon 
defendant's capital stock for each one per centum of dividend made 
or declared as aforesaid, with interest thereon from January 15, 
1882. These questions are hereby respectfully submitted to this 
honorable court, with the request that it be decided whether any, 
and, if so, how great a tax ought to be paid by the said company to 
the said comptroller by reason of ehapter 542 of the laws of 1880, 
as amended by chapter 561 of the laws of 1SS1. 

New York, July 22, 1882. 

HOME INSURANCE COMPANY, 
By D. A. HEALD, Second Viee-President. 
[SEAL. | T. B. GREEN, Assistant Seeretary. 
LESLIE W. RUSSELL, 
Attorney General. 
City AND County oF NEw York, 88: 

i a Ileald, being duly SWOrh, Says that he is the second vice- 
president of the above-named defendant : threit the controversy hereby 
submitted is real, and the submission thereof is made in good faith, 
for the purpose of determining the rights of the parties. 


D. A. HEALD. 


Sworn to before me this 22d day of July, 1SS2. 
[NOTARY’S SEAL. | EDWARD B. WIITTPNEY, 
Notary Lublic, N. Y. Co. 


15 Ciry AND County or New York, ss: 

On this 22d day of July, 1882, before me personally appeared D, 
A. Ileald, to me known, and known to me to be seeond vice-presi- 
dent of The Home Insurance Company, the corporation described 
in, and which executed the foregoing case and submission, who, be- 
ing by me duly sworn, did depose and say that he resided in Orange, 
N. J.; that lie was second vice-president of The ILome Insurance 
Company ; that he knew the seal of said corporation; that the seal 
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aflixed to the foregoing case and submission was the seal of said cor- 
poration, and was aflixed thereto by its authority, and ‘that he signed 
his name thereto by like authority. 
[ NOTARY’S SEAL. | EDWARD Lb. WHITNEY, 
Notary Public, N. Y. Co. 


County OF ALBANY, 88? 


On this 27th day of July, 1882, before me, the subseriber, per- 
sonaliy appeared Leslie W. Russell, attorney general of the State of 
New York, to me known to be the same person who executed the 
foregoing submission, and acknowledged to me that he executed the 
sume. 

[ NOTARY’S SEAL. | GEORGE M. WRIGHT, 
Notary Public, Albany Co., N. Y. 


16 A. 
(Return this to comptroller.) 


(l'orm of report in which any dividend has been declared.) 
Report of the Home Insurance Company for the Year Ending the First 
day of November, A. D. 1581. 


Orrick or THE ILome INSURANCE COMPANY, 
(Give post office address of company,) 
New York, November 14th, 1881. 

To the comptroller of the State of New York: 

Agreeably to law, as secretarv of the above company, I make the 
following report, viz: 

Total authorized capital of company, three million dollars. 

Whole number of shares of stock authorized, 30,000. 

Number of shares of stock issued, 30,000. 

Par value of each share, one hundred dollars. 

Amount paid into the treasuary of the company on each share, 
$100. : 

Amount of capital pale In B.Q00.000. 

Amount of capital upon which dividends were declared, 5,000,000. 

Date of each dividend declared, January 17th, and July 16th, 
1851. 

Amount of each dividend declared, $150,000. 

Rate per cent. per annum of dividends, ten. 

Amount of profit added to sinking fund. 


This company has a part of its capital above mentioned invested in 
the bonds of the United States, which, by the acts of Congress under 
which they are Issued, are exempt from State taxation ; that is to 

sav, that on the first day of January, ISS1, and when the div- 
17 idend was declared in that month, it held such bonds of the 
par value of $3,500,000, and on the first day of July, 1851, 
and when the dividend was declared in that month, it held sueh 
bonds of the par value of 31,940,000, so that pursuant to the letter 
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‘of the comptroller of 8th January, 1881, this company is liable only 


for tax on the dividend of 5 per cent. declared in July on $1,060,000 
of its capital. 


(Duly verified.) 


1s At a general term of the supreme court, held in and for the 
third judicial department, at the city of Albany, on the 
21 day of February, 1885. 
Present: Hon. Wm. L. Learned, presiding justice; Hon. Augustus 
Bockes, Hon. Douglass Boardman, associate justices, 


Tur Peorie or THE STATE OF New York 
is, 


THe Home INsurnaAnce Company. 


Judgment, $8,051.79. 
Fepruary 5, 1SS3, h. m. 


The case agreed between the parties above-named without action, 
dated the 22d day of July, 1882, and duly verified, having been sub- 
mitted to this caurt, and after hearing Mr. Leslie W. Russel, attorney 
general, for the said plaintiff, and Mr. Benjamin IL. Bristow, for the 
said defendant, and due deliberation having been had, and this 
court having directed judgment in favor of the plaintiffS for 87,500 
with interest thereon from the loth day of January, 1852, and costs, 

and the costs having been duly adjusted at the sum herein- 
19) after named, it is adjudged and decreed, that the plaintilfs, 
The People of the State of New York, recover of the defend- 
ant, The Ifome Insurance Company, the sum of 87,975, damages, and 
$56.79, costs, in all amounting to the sum of $8,031.79, and that the 
plaintiffs have execution therefor. 
JOHN LARKIN, Clerk. 


20 N. Y. Supreme Court. General Term. Third Department. 


Tuer People or THE STATE OF NEw. YorK 
against 
The Howe Insurance Covurany. 


Please take notice that the defendant above named, The Ilome 
Insurance Company, hereby appeals to the court of appeals from the 
judgment of the above-named general term, entered herein in the 
office of the clerk of the county of Albany on February 5th, 1883, 
and from each and every part thereof. 

Dated New York, February 6, 1883. 

Yours, &¢., 
BRISTOW, PEET & OPDYKE, 
Tk fe ndant’s lltorneys. 

To Hon. Leslie W. Russell, plaintiffs’ attorneys; Jno. Larkin, lesq., 
clerk. 
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STATE OF NEw YorK, & 

City and County of Albany, - 
CLERK’s OFFICE. 
2] I, John Larkin, clerk of the said city and county, and also 
clerk of the se me and county courts, being courts of record 

held therein, do hereby certify that I have compared the annexed 
copy, return on ap peal, with the original thereof filed in this oftice, 
and that the same Is a correct transcript therefrom, and of the whole 
of said original. 

In testimony whereof IT have hereunto set my hand and affixed 
my official seal, this 9th day of Febr’y, 1SS5. 


[L. s.] JOUN LARKIN, Clerk. 


22 At a special term of the supreme court of the State of New 
York, held at the city hall in the eity of Albany on the 10th 

day of May, 1SS5. 

Present: Ilon. T. R. Westbrook, justice. 


Tuer PreorLte or THE STATE OF NEw YorK 
Us, 
THe Ilome Insurance Company. 


On reading and filing the remittitur from the court of appeals to 
the supreme court herein, directing that the jadgment of the supreme 
court herein heretofore entered which was appealed from be affirmed 
in all things, and that the plaintiffs, respondent, recover the costs of 
the appeal to the coart of appeals of the defendant, appellant: 

Now, on motion of Leslie W. Russell, attorney general, attorney 
for plaintiffs, it is ordered that the said decision be, and the same 
hereby is, made the judgment of the supreme court, and that judg- 
ment be entered herein affirming the said judgment appealed from, 
with costs,in the court of ap ypeals, 

Inter. 


a R. WESTBROOK, 
Jus, Sup. Court, 


25 [ Endorsed :] Supreme court. The People of the State of 

New York ag't The Home Insurance Company. Order di- 
recting Judgment. Leslie W. Russell, attorney general, State hall, 
Albany, N.Y. Filed May 10, 1885. 


24 Judgment, May 10th, 1885. 
Supreme Court, Albany County. 


Tue Peorte or THE Strate or New York 
US, 
The Home Insurance Company. 


An appeai having heretofore been taken to the court of appeals 
from the judgment of the general term, herein entered February 
oth, 1855,1n favor of the p laintiffs and ; against the defendant for the 
sum of $8,031.7 9, and said appeal having been duly considered by 
the court, and a decision having been rendered whereby, sald judg- 
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ment appealed from is in all things affirmed, and directing that said 
plaintiffs recover their costs in that court from the de fendant, as 
appears by their remittitur to this court, which is this day filed. 
Now on reading and filing said remittitur and the order of Hon. 
T. R. Westbrook, justice of this court, dated May Oth, 1SS5, making 
the decision of the court of appeals the decision of this court, and the 
bill of costs of the plaintiffs in the court of appeals, as taxed this day, 
and on motion of Leslie W. Russell, attorney veneral, plain- 
25 Uiff’s attorney : 

[t isordered and adjudged that the said judgement appealed 
from be, and the same lie reby is, in all things affirmed, and that said 
plaintiffs, The People of the State of New York, recover of the de- 
fendant, The Home Insurance Company, the sum of one hundred 
and eighteen dollars and ninety-five cents (3118.05), their costs in 


c the court of apperts, and have execution therefor. 


JOUN LARKIN, Clerk. 


26 [Endorsed:] Supreme court. The People of the State of 
New York agt The Home Insurance Company. Judgment. 
Leshe W. Russell, attorney general, State Hall, Albany, N.Y. Filed 


May 10th, 1583, 3.46 p.m. 
27 Supreme Court of the United States. 


Ture Home INsurance Company, Plaintiff in Error, 
agaist 
THe PEOPLE OF THE STATE OF New York. Defendant in Error. 


Know all men by wage se presents that we, Ilomer Morgan, of the 
city, county, and State of New York, and Henry M. Taber, of the 
city, county, and og of New York, are held and firmly bound 
unto The People of the State of New York, the above-named de- 
fendants in error, inthe sum of twenty thousand dollars, to be paid 
to the said People of the State of New York; for the payment of 
which, well and truly to be made, we bind ourselves and each of 
us, our and each of our heirs, executors, and administrators, firmly 
by these presents. 

Sealed with our seals, dated this nineteenth dav of May, 1883. 

Whereas the above-named [lome Insurance Company has prose- 
cuted a writ of error in the Supreme Court of the United States to 

reverse the judgment rendered in the supreme court of the 
28 Stateof New York, upon remittitur from the court of appeals 

of the State of New York, in an action wherein the above- 
named People of the State of New York are plaintiffs and the 
above-named Ilome Insurance Company is defendant : 

Now, therefore, the condition of this obligation is such that if the 
sald Ilome Insurance Company shall prosecute said writ of error to 
effect and answer all damages and costs if it fail to make its ples 
good, then this obligation shall be void; otherwise,to remain in full 


foree and virtue. 
HOMER MORGAN, L. 8. ] 
HENRY M. TABER. [v. s.] 
2—246. ! 
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Sealed and delivered and taken and acknowledged this nineteenth 
day of May, 1883, before me as ‘to [lomer Morgan and Henry M. 
Taber. 

JOHN A. SHIELDS, 
U. S. Commissioner, S. D. of N. 


Unitep States or AmMeErIcA, Southern District of New York: 


Homer Morgan, of No. 112 East 19th street, city of New 
29 York, and Henry M. Taber, of No. 42 West 12th street, city 


of New York, being duly sworn, say, and each for himself 


says, that he is worth the sum of forty thousand dollars over and 
above all his just debts and liabilities. 
HOMER MORGAN. 
HENRY M. TABER. 


Sworn to before me this nineteenth day of May, 1885. 
| JOHN A. SHIELDS, 
United States Commissioner, S. D. of N. Y. 


I approve the above bond as to form and sufficiency. May 31, 
1885. 3 
SAMWL BLATCHFORD, 


Associate Justice of the Supreme Court of the United States. 


30 [Endorsed:] Supreme Court of the United States. The 

Home Insurance Company, plaintiff in error, against The 
People of the State of New York, defendants in error. Supersedeas 
bond. Bristow, Peet & Opdyke, attorneys for plaintiffs in error, 20 
Nassau street, New York city. Filed June 7, 1883. 


31 UNITED STATES OF AMERICA, 88: 


To the people of the State of New York, Leslie W. Russell, attorney 
general, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at W ashington on 
the second Monday in October, eighteen hundred and eighty -three, 
pursuant to a writ of error filed in the office of the clerk of the su- 
preme court of the State of New York in and for the county of Al- 
bany, wherein The Home. Insurance Company is plaintiff in error 
and you are defendants in error, to show cause, if any there be, why 
the judgment in the said writ of error mentioned should not be cor- 
rected, and speedy justice should not be due to the parties in that 
behalf. 

Dated at the city of New York this 3lst day of May, 1883. 

SAML BLATCITFOR D, 


Associate Justice of the Supreme Court of the United States. 


32 [Endorsed :] United States Supreme Court. The Home 

Insurance Company, plaintiff in error, against The People of 
the State of New York, defendants in error. Citation. Bristow, 
Peet «& Opdy ke, attorneys for plaintiff in error, 20 Nassau strect, 
New York city. Filed June 7, 1883. 


- 
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3 Unitrep STATES OF AMERICA: 


STATE OF New York, .. 

City and County of Albany, § wit 
I, John Larkin, clerk of the said city and county, and also clerk 
of the supreme and county court, being courts of record held there- 
in, by virtue of the foregoing writ of error, and in obedience 
thereto, do hereby certify that the foregoing papers annexed hereto 
contain and are a true and complete transcript of the record and 
proceedings had in said court, including those had upon remittitur 
from the court of appeals of the State of New York, in the case of 
The Home Insurance Company, plaintiff in error, against The Peo- 
ple of the State of New York, defendants in error, as the same are 

of record and on file in this office. 

' In testimony whereof I have caused the seal of the said 
od court to be hereunto affixed, at the city of Albany, in the county 
of Albany and State of New York, this 18th day of July, in 
the year of our Lord eighteen hundred and eighty-three and of the 
Independence of the said United States one hundred and seventh. 


[Seal Albany County. July, 1847.] 
JNO. LARKIN, Clerk. 
3D Opinion of General Term. 
New York Supreme Court. 


Tue Preor_Le OF THE STATE OF New York 
against 
Tue Home INsurANCcCE ComMPANY. 


Leslie W. Russell, attorney general, for the people. 
Bristow, Peet & Opdyke, attorneys for Home Insurance Co. 


36 Albany General Term, November, 1582. 
Learned, Bockes and Boardman. 
Tue Prorp.ie vs. Home INSURANCE Co. 


BoARDMAN, J: 

The power and authority of the attorney general on behelf of the 
State to unite in making this submission under sec. 1279, &e., of the 
Code of Civil Procedure is not presented by the points of the re- 
spective parties, and are not therefore examined or decided.. 

The unconstitutionality of the laws of 1880, ch. 542 of 1881, eh. 
361, is alleged because the object to which the tax is to be applied 
is not distinetly stated, as required by art. 3, see. 20, of the constitu- 
tion of the State of New York. That question was fully considered 
and decided by this court in The People vs. National Fire Ins. Co. of 
of Hartford, 27 Hun., 188. It is not deemed profitable to recon- 

sider the subject, especially as it will ultimately be deter- 
Od mined by the court of appeals. The constitutionality of those 
laws is therefore sustained upon the authority of the case cited. 
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The further and only other claim: made by the defendant is that 
the tax in question isa property tax, and from its total amount should 
be deducted in proportion to the amount of United States bonds 
owned by the defendant at the time when the tax was assessed. ‘The 
capital of the defendant was $3,000,000, When the July, 1881, div- 
idend was made the defendant owned in United States bonds, at par 
value, $1,940,000. The residue of its capital not invested in United 
States bonds, $1,060,000, it is claimed, is alone liable to taxation on 
its dividend of five per cent. of that date. 


There is no controversy between counsel respecting the power of 
the State to tax United States bonds. On the part of the plamtiff 


the tax imposed is justified upon the ground that it Is a tax upon 
the corporate franchise of defendant. The defendant concedes the 
right of the State to impose a tax upon the corporate franchise or 
right to do business within this State, but maintains that this Is, to 
all intents and purposes, a tax upon capital and not upon the fran- 
_chise. 

It is a presuinption of law that an act of the Legislature duly 
passed is valid, and its invalidity must be made to appear beyond 
reasonable doubt. Again, if the act would be held to be valid under 
a recognized power of the Legislature while void, if referred to a 
particular clause of the constitution, it shall be so construed as to 
sustain its validity, if it may fairly be done. 

Commonwealth vs. People’s Savings Bank, 5 Allen, 428, 451-2. 


We have, then, in this case, conclusive evidence of the intent of 
the Legislature in the act itself, which declares the tax in question 
to be imposed upon “the corporate franchise or business” of the de- 
fendant. The amount of the tax may be measured by its capital 
stock, or by its dividends, or by its gross or net receipts, or by a 
specific amount. 

Burroughs on Taxation, See. 83. 


38 The reference to the capital stock as a mode of aseertaining 

the amount of the tax does not make the tax upon the capital 
stock. The power to tax both the capital stock and the franchise 
exists. When the capital stock is to be taxed it must be in like 
manner with other property, but the franchises conferred upon cor- 
porations are a distinct kind of property, or, rather, means of ae- 
quiring property, which may be charged with payments and con- 
ditions in the discretion of the Legislature. 

Portland Bank vs. Apthorp, 12 Mass., 252, 255. 


We start, then, with the legislative declaration of a tax upon 
franchises. The theory is to impose burdens in proportion to the 
amount of business done or the success attained. The dividends 
paid in a series of years are approximately evidence of such success, 
and hence are made the measure or basis of apportioning the tax. 
A proportion of such dividends declared by the Jaw is ‘made the 
amount of the tax. It seems, therefore, to be a tax computed upon 
the dividends made, and not upon the capital stock. In Provident 
Institution vs. Massachusetts (6 Wall., 611); Society for Savings vs. 


- 
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ee 


) coite (dd, 594), a tax of three-fourths of one per cent. upon the 


average amount of deposits of a savings bank was held to be a fran- 
chise tax, and the portion thereof invested in United States bonds 
not exempt. So in) Hamilton Co. rs. Massachusetts (6 Wall., 652) 
atax of one-sixth of one per cent. upon the excess of the market 
value of the stock of a corporation above its real estate and ma- 
chinery is held to be a franchise tax, and is held to be a lawful 
franchise tax. The latter case is not to be distinguished in prineiple 
from the one before us. The subject is discussed to some extent and 
eases cited in Burroughs on Taxation, see. 85, and I think the view 
here taken is fully sustained by the text and authorities. 
OY Every franchise tax must affect pro fanto the value of the 
capital stock, and, in that sense,is a burden putupon it. But 
when we consider the diverse modes of imposing a tax upon capital 
sfock as property, and a tax upon the franchise or right to do busi- 
ness, seems clear that the tax in question is nota property tax, and 
hence that the claim of exemption in part is not sustained. 
Judgment is therefore ordered for the plaintiff for the sum of 
$7,500, with interest thereon from January 15, 1552, with costs. 
Concur: Ww. a oe 


I hereby certify that the foregoing is a true copy of the opinion 
delivered at the general term, in the third department of the State 
of New York, in January, 1883, in the above-entitled, action «& of 
the whole thereof. 

MARCUS T. ILOME, 
Sup. Ct Reporter. 


40 Opinion of Ruger, Ch. J., Affirming Judgment for People. 


In the Court of Appeals of the State of New York. 


THe PEOPLE oF THE STATE Or NEw York, Respondents, 
against 
Tie Home Insurance Company, Appellant. 


Benj. I. Bristow, for appellants. 
Leslie W. Russell, attorney general, for respondents. 


41 Inthe Court of Appeals of the State of New York. 


THe Preorie, Respondent, 
against 
Tie Home INsurance Company, Appellant. 


Ruacer, Ch. J.: 

[t is claimed by the appellant that the law under which the tax 
involved in this action was imposed is obnoxious to the provisions 
of section 20 of article 3 of the constitution, in that it does not state 
distinetly the object to which the tax is applicable. 

The statement is that it is “applicable to the payment of the ordi- 
nary and current expenses of the State.” (Section 9, chapter 542, 
Laws of 1880.) [t was admitted upon the argument by the learned 
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counsel raising the objection that it would be impracticable to state 
the object of a prospective tax in all cases without more or less in- 
detiniteness, and that the question actually to be considered was the 
degree to which such indistinetness might constitutionally extend. 


It was further conceded that a provision which defined the object of 


atax to be the replenishment of the general or any other 
42 specified and legally recognized fund of the State treasury, or 

a provision for any one of these funds or for “unforeseen con- 
tingencies,” would be a sufficient compliance with the requirement 
of the constitution. 

We think these concessions are fatal to the contention of the ap- 
pellant. 

To sustain his position it would be necessary for the appellant. to 
demonstrate that the specification of some out of many items legally 
ehargeable upon a certain fund is a less distinct statement of the 
object of a tax than a statement that it Is to be applied to replenish 
the undivided fund itself. It is obvious that this cannot be done. 
These concessions were, of course, involuntary and such as counsel 
was by force of controlling adjudications in this court constrained to 
make. Even inthe absence of such admissions the decisions referred 
to would lead to the same result. 

The system by which the finances of the State are classified, and 
the purposes to which their moneys may be applied, is embodied in 
numerous acts of the Legislature creating various distinet and sepa- 
rate funds. Among them is a so-called general fund, which is also 
recognized by the constitution. (Section 2, article 7, of constitution 
[l vol. RLS.. pp. 495 ef seq].) Each of these several funds, aside from 
the general fund, is devoted to sonre special object, and payment 
therefrom for any other purpose than that to which it is specially 
devoted is prohibited by law. 

The most, if not all, of the ordinary and current expenses of the 
State are specifically chargeable to the general fund. (Vol. 1, R.S. 
[7th ed.], pp. 496 to 500.) In addition to these special provisions it 
is further enacted that any appropriation made by the Legislature 
not specially charged to any other fund shall be paid from the gen- 
eral fund. (Vol. 1, ROS. pp. 500 and 501.) 

It is thus apparent not only that the payment of all the current 

and ordinary expenses of the State government is chargeable 
43 upon the general fund, but also that of various other: neces- 

sary expenditures. It seems to follow that if the specification 
of the replenishment of this fund be held to be a sufficiently distinct 
statement of the object of a tax within the constitutional require- 
ment, the designation of one or more of the several classes of ex pendi- 
tures lawfully chargeable to that fund would be equally sufficient 
and distinct. This question has been before this court on several 
occasions, and the effeet of each decision is adverse to the claim made 
by the appellant. 

The first time that it was raised was in the ease of The Sun Mu- 
tual Insurance Company vr. The City of New York (reported in 5 
Sandford, 10). The statute under which that case arose empowered 
the board of supervisors of New York county to raise by tax upon 


: 


: 
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the real and personal property subject to taxation in said county the 
sum of $1,606,525, and deseribed the object of the tax—that it was 
“to be applied toward defraying the various contingent expenses 
legally chargeable to the said city and county,and suel expenses as 
the mayor, aldermen, and commonalty of the city of New York may 
in any manner sustain or be put to by law.” It was held, Chief Jus- 
tice Oakley delivering the opinion, that the statement of the object of 
the tax was a sufficient compliance with the constitutional provision, 
This case was affirmed upon appeal to this court, although the par- 
ticular question referred to was not discussed in the opinion, and did 
not even appear to have been mooted. (S N.Y., 241.) The opinion 
upon this point, as reported In 5 Sandford, was, however, expressly 
approved by this court in The People v. Supervisors of Orange 
County (17 N. Y., 235). The law authorizing that tax directed its 
proceeds to be paid into the State treasury * to the credit of the gen- 
eral fund.” It was held that the description of the object of the tax 

Was as dlistinet as was reasonably practicable, and was a suffi- 
4 cient compliance with the requirement of the constitution. 

Mr. Justice Harris, delivering the opinion of the court, says: 
“The sum of the whole argument is this: the general fund is a thing 
long and well known by every intelligent citizen of the State. Its 
existence is recognized by the constitution itself. It is an object to 
which money has often been and may now lawfully be appropriated. 
The Legislature thought fit to make an appropriation to this fund. 
For this purpose it directed a tax to be levied. It is distinctly stated 
in the law that this was the object for which the tax was imposed. 
The constitutional requirement in this respect was thus satisfied.” 
We regard the description of the object of the tax in the law of 1SS0 
to be at least as definite and precise as that considered in either of 
these cases. 

It is quite significant that the framers of the clause, as well as of 
the constitution of 1846, designated the eeneral fund as the object of 
a tax laid by that instrument,and thus gave a practical construction 
by its authors of the meaning of the language under consideration. 
The financial operations of the State have now been carried on for 
nearly thirty-seven vears under this provision of the constitution, 
and during each of those years questions Involving its practical con- 
struction-have been presented to each branch of the State Lovern- 
ment, and have been necessarily considered and decided by the 
various departments. 

The almost uniform description of the object of the annual tax 
levies in the laws authorizing their Imposition has been to require 
their application “to the purposes of the general fund and for the 
payment of those claims and demands which constitute a lawful 
charge upon that fund.” Taxes have been levied by the Legislature, 
collected by the State officers, and disbursed by its authorized agents 

during this long period, without objection as to the suflicieney 
45 of such statements or the legality of the method by which 
these acts were performed, and it would now seem too late to 
raise a question of such importance and fraught with such danger- 
OUS COnsequcnces to those engaged in the enforcement of the laws. 


Cy em 
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If this question were at all doubtful upon authority, this con- 
stant and uniform construction by every department of the State 
government for so long a period would have great, if not controll- 
ing, weight upon the interpretation of this provision. We are, 
therefore, of the opinion that this objection to the constitutionality 
of the act cannot be sustained. 

The only remaining question in the case is whether the State au- 
thorities, in taxing corporations under the statutes of ISSO and 1881, 
are obliged to deduct the amount of stock which such corporations 
hold in bonds of the United States from the total amount of their 
capital stock, and compute the tax only upon the dividends derived 
from the remainder of such eapital. The agreed statement of facts 
in this case shows the total capital stock of the appellants to be 
$3,000,000, of which the sum of S1.940,000 was, on the Ist day of 
November, ISS1, invested in United States bonds. The annual divi- 
dend declared by the corporation for the year preceding that date 
Was ten per cent. upon its entire capital stock. The tax imposed 
under these acts computed upon such dividend aggregated $7,500. 
A statement of some of the propositions of law undisputed or con- 
ceded by the respective parties will limit he range of citation and 
discussion. No question was made upon the argument as to the cor- 
rectness of the propositions that a State Legislature has no power to 
levy a tax directly, either upon United States bonds held by indi- 
viduals or corporations, or upon the property represented by such 
bonds, or the income derivable therefrom; and that a Legislature 

‘could not indirectly accomplish an object which it was pro- 
4) hibited from attaining by direct and positive legislation. It 
was also undisputed that a State, in the exereise of its legis- 
lative power, has the right to impose taxes upon the business, priv- 
ileges, and franchises of a corporation organized under its laws, and 
from which alone it derives its corporate existence and secures pro- 
tection in the prosecution of its business. In other words, it is ad- 
mitted that among the legitimate subjects of State taxation Is not 
only the property of individuals and corporations, but in the ease of 
corporations the very right of exercising the privileges granted to 
them by the State. These several propositions are also abundantly 
sustained by the authorities. It thus appears that the only question 
presented for our consideration under this branch of the appeal is 
whether the tax In question was in fact levied upon the franchises 
of the defendant, which would) be undeniably lawful, or upon the 
property of the corporation invested in the securities of the eoneral 
Government, which would be unlawful. It is not claimed that this 
law in terms assumes to authorize the taxation of the exempted sc- 
curities, but it is asserted that it effects this result Indirectly, and 
therefore amounts to the exercise of a prohibited power. 

This involves an inquiry into the real intention of the Legisla- 
ture in passing this statute. The appellant claims that we must 
fo behind the object declared by threat body, and from the language 
and effect of the act, as well as from other sourees of informa- 
tion, hold its real object to be different from its declared intent. 
Waiving, for the present, a consideration of the question whether 
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the court has the right by judicial construction to determine 


that the Legislature has, in facet, exercised a prohibited power 
instead of one which it legally might, and which it expressly de- 
clared it did exercise, we will proceed to examine the question 


presented upon the theory advaneed by the appellant. In the de- 
termination of questions Involving the construction of stat- 
47 utes, and their validity as depending upon legislative intent, 
we may doubtless legitimately examine the history of the legis- 
lation as well as the act itself and acts in pari materia. By such ex- 
amination we are enabled to see the general nature of the scheme 
Inaugurated by the Legislature and its relation to prior and exist- 
Ing laws concerning taxation. The statutes in question left the 
corporations stil] subject to the pavinrert of local taxes (The People 
ex rel. v. Davfuport ed al., Trustees), alwavs constituting the great 
bulk of taxation in the State, and attempted by a new system to 
collect only so much of the burdens laid Upon them as inured ex- 
clusively to the use of the State, by tax upon their franchise alone. 
They were expressly exempted from the customary tax laid for State 
purposes upon their property by the general law, and thus secured 
some compensation for this franchise tax by a partial exemption 
from the usual property tax. Not only the object but also the 
method contemplated by the Legislature were new in many re- 
spects. Among other things the law enumerates certain distinet 
and spectlied classes of corporations to whom its various provisions 
shall respectively apply, and for the first time in the history of State 
taxation the State, as distinguished from the local authorities, in- 
tervened directly, not only|in the assessment of the tax, but also in 
its collection and the transfer to the State treasury of the funds thus 
collected. It also believed to be the first time in the practice of the 
State that an attempt has been made by a general scheme to im- 
pose taxes exclusively upon the franchises and business of corpora- 
tions organized under its laws, and to exact their payment as a con- 
dition upon the exercise of the privileges granted them by the State. 
The tax complained of was levied under section 5 of chapter 542 
of the laws of 1850, as amended by chapter 561 of the laws 
45 of 1881, and which, after deseribing the corporations subject 
to its provisions, continues as follows: “ Shall be subject to and 
pay a tax upon its corporate franchise or business into the treasury 
of the State annually, to be computed as follows: If the dividend 
of dividends made or declared by such corporation, joint-stock com- 
pany, or association during any year ending with the first day of 
November amount to six or more than six per centum upon the 
par value of its capital stock, then the tax to be at the rate of one- 
quarter mill upon the eapital stock for each one per centum of divi- 
dends so made and declared.” When the dividends are under six 
per cent. another method of computation Is provided, which it 1s 
not here essential to describe. 

By section 5 of the same act a further tax, eight-tenths of 
one per centum upon the gross amount of their receipts for 
premiums, also as a tax upon their corporate franchise and 
business, was required to be paid by fire and marine Insurance 
v-—216 
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companies annually into the State treasury. The act further 
provides that such corpopations shall be exempted from all further 
taxation for State purposes, except Upoll their real property. In 
case of the intentional neglect or refusal of the corporations bound 
to report their condition or pay the taxes as therein required, it was 
provided that an action to recever the tax might be brought by the 
attorney general, and also that ther respective charter and corporate 
privileges should be forfeited and terminated. We aave before seen 
that the State Legisiature had an undoubted right, by virtue of its 
jurisdiction over corporations organized under its laws, to levy such 
tax upon their businessand privileges, aside from all property taxation, 
as in its discretion it might deem just and proper, in order to pro- 
vide revenues for the State. Conceding this, the appellant claims 
that because the Legislature has directed the amount of this tax to 

be arrived atin a particular wayv—d. ¢., by requiring payment 
4) of a percehtage Upon declared dividends, and because such 

computation may be based in part upon interest derivable 
from funds invested if United States bonds, sueh method necessarily 
invalidates the tax to the extent of dividends accrued from the capi- 
tal so invested. 

We are unable to see whiv this precise proposition has not been 
determined adversely to the appellant, both by this court and by 
the Supreme Court of the United States. The question was substan- 
tially involved in Monroe Savings Bank v. City of Rochester (57 N. 
Y., 865), where it was held that a tax upon the entire surplus of a 
savings bank levied as a tax upon the franchises of the corporation 
was not void, although it had a portion of its property invested In 
—~United States bonds, and although such bonds were estimated as 
property in computing the sum upon which the tax was levied. 
The franchises of a corporation were held to be proper subjects of 
taxation, the court saying: “It follows that, if such taxation falls 
within the scope of legislative power, that power may also prescribe 
a rule or test of value.” “It can hardly be denied that a fair meas- 
ure of the value of the franchises of corporations would be the 
profits resulting from their use,and in adopting such a rule of estimate 
no one could justly complain of its being unequal in its effects upon 
different corporations or unjust in its general operation.” 

In Society for Savings +. Coite (6 Wallace, 594); Provident Insti- 
tution v. Massachusetts (/d., 611); Hamilton Company v. Massachu- 
setts (/d., 635), the point here involved was also decided. In the 

}Coite case a law of the State of Connecticut had imposed a tax of 
three-fourths of one per cent. on the total amount which savings 
banks had on deposit on a day certain in lieu of all other taxes upon 
them. ‘The bank had on the day specified upwards of half a mil- 

lion dollars of its deposits invested in United. States Govern- 
50 ment bonds, and claimed that such amount should be de- 

ducted from its gross deposits by the State authorities in levy-, 
ing the tax. Although the law did not in terms purport to levy a 
tax upon the franchises or business of the corporation, yet the court 
held that it was a tax upon the franchise, and was a legitimate exer- 
cise of the taxing power of the State. The criticism is made upon 
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this cause that the law authorized a tax upon the habilities of the 
bank. Even if this were so it would not impair the force of the case 
as an authority. But the eriticism, we think, is not well founded, 
for admitting that the deposits of a savings bank represent the 
amount of its indebtedness, they also indicate its ability to pay as 
well as its financial condition. It would be difficult to devise a more 
accurate test of the value of the franchise of a savings bank than by 
taking the amount of its deposits as the measure of its prosperity. 

The case of Provident Institution +. Massachusetts, immediately 
following reaffirmed the proposition laid «own in the case of Coite, 
and declared that a tax levied upon the gross deposits of a savings 
bank was not susceptible to the objection that it.was a tax upon 
Government securities. Mr. Justice Clitlord, in his opinion, says: 
“Tt is the corporation that is to make the pavinent, and if it fail to 
do so it is Hable not only to an action for the amount of the tax, but, 
What is more significant, it may be enjoined from the future exercise 
of its franchises until all taxes shall be fully paid ~ And further, 
discussing the difference existing between franchises and property 
tuxes, he says, In language particularly applicable to this case: 
“Franchise taxes are levied directly by an act of the Legislature, 
and the corporations are required to pay the amount into the State 
treasury. They differ from property taxes as levied for State and 
municipal purposes in the basis prescribed for computing the amount, 

In the manner of assessment, and in the mode of collection.” 
ol “Comparative valuation in assessing property taxes Is the 

basis cone computation Mn ascertaining the amount to be con- 
tributed by an individual, but the amount of a franchise tax de- 
pends upon the business transacted by the corporation, and the ex- 
tent to which they have exereised the privileges granted In their 
charter.” This case was followed by the Hamilton Company case, 
In which the conclusions before reached were again affirmed. 

The Legislature of Massachusetts had enacted a statute by which 
corporations In that State havir ya capital stock divided into shares 
were required to pay a tax of one-sixth of one per cent. upon each 
dollar of the excess of the market value of all such stock over the 
value of its real estate and machinery. The Hamilton Company 
had invested S500,000° of its capital in the bonds of the United 
States. Some of the questions considered involved the construction 
of constitutional provisions and statutes not applicable here, but the 
broad doctrine was announced that a law which apportioned a tax 
Upon the franchise, of a corporation according to the value of its 
capital stock, although such capital stock was partially invested in 
securities exempt from taxation, was not for that reason invalid. 
The main question argued was that, inasmuch as no express au- 
thority existed under the State constitution to tax the business or fran- 
chises of a corporation, unless comprehended in the word “ commodi- 
ties,” whether that word conferred the necessary power, and it being 
held under the long settled decisions of the State courts that the 
term did confer such power, the Supreme Court aflimed the validity 
of the tux as a tax Upon franchises and not Upon property. Mr. 
Justice Clifford, who also wrote in this case, says: “All trades and 
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avocations by which the citizens acquire a livelihood may also be 
taxed by the State for the SUpport of the St ahbd vovernment. 
o2 Power to that effect resides In the State Inde pe nde nt of the 
Federal Government, and is wholly unatlectecl by the faet 
that the corporation or individual has or has not made Investments 
In Federal securities.” 

In neither of the three cases cited was it claimed or suggested 
upon the argument that if 5 State Legislature had in terms laid 
the tax upon the business or franchise of the corporation, any ques- 
tion as to the validity of the tax could have been successtully raised, 
but, on the contrary, it Was clearly held that the State, having power 
to tax the franchise of corporations, anid having exercised the power, 
the court would ascribe such exercise to the power which authorized 
it, although the act levving the tax did not specially designate its 
character. 

Applying the tests derived trom these authorities, it, seems con- 
clusively established that the act under which this tax was levied 
must be held to have Ini posed itfranchise and not a property Lax, 
and that its enactment constituted a lawful exercise of legislative 
power. It is levied upon corporations alone, and one of the penal- 
ties provided for its non-payment is the forfeiture of their charter. 
The amount of the tax is dependent upon their business prosperity 
as evidenced by their capacity to declare dividends, instead a upon 
the value of the corporate property, and it is made payable by the 
corporations “tl ected directly to the State authorities. The income 
of these corporations is referred to only as a means of arriving at 
the measure of their lability. As was sald in the Provident Insti- 
tution case: “The subject-matter to be taxed Is the corporation, nid 
the average amount of the deposits within. the pertod named fur- 
nishes the basis of computing the amount.” It was coneeded on 
the argument that neither by statutory or judicial authority had 

any fixed basis lor computing the — value ol il COPPO- 
De rate franchise been established, either by the State or lederal 

Governments. Lt necessarily follows that this Te mr Hiust 
be decided according to the judeme nt and discretion of the bodies 
having authoritry lo taX sue hy privileges as the occasion for such il 
decision may from time to time arise. laying this power, and 
having professed to exercise it ina given case, it is not casy to see 
upon what principle a court can judicially ascribe the legislative 
action to another power which the Legislature is prohibited from 
CXePrCIsINng. The contention ts. that we should held that the Lewis- 
lature has really imposed a tax upon property while professing only 
to tax a franchise. ln other words, the rule of construction claimed 
is that we should impute to the Legislature an unlawfal intent ina 
case Where Its action is plainly sustainable upon justifiable grounds, 
Well and long settled rules forbid us from nF icing such an interpre- 
tation Upon statutory chacthients, und rather require us to make 
every reasonable intendment to uphold rather than to nullify the 
exercise of legislative authority. The authorities cited would seem 
tu require us to hold this law valid as a tax upon franchise, even 
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though that character had not been expressly ascribed to it by the 
Legislature by the very terms of the act. 

The case of the Tlamilton Company goes much farther than we 
need go to sustain the judgment appealed from. Phere, although 
the value of exempted lotneds Lele by it corporation entered dire ctly 
into the computation of the amount of a proposed tax, ho portion 
of the tax was deemed to have been invalidated thereby. If the 
principal of such bonds can be considered as a basis for computing 
the amount of a franchise tax, the partial consideration of the’ in- 
come of such bonds for a similar purpose must be equally objee- 
tionable. 

We have examined Pennsylvania cases cited by the appellant in 
} support of the proposition that a tax like the one in question 
| ot had there been judicially decided to be a tax thpron capital 

stock. They do not appear to us to support that proposition. 
“The cases arose under local statutes and were controlled ly spechal 
provisions therein contained, Tt is true some of them hold that a 
case Where the State officers were authorized to tax expital stock 
tlone, the imposition of a tax by them, in which the amount of the 
tax was determined by the amount of corporate dividends declared, 
Was a tax upon capital stock. This conclusion was reached by force 
of the rule contained in the maxim, “wf res magis valet, quam 
pereat,” the.court holding that the dividends which were there made 
the basis of the tax were merely referred to as a teans of arriving 
at the value of the capital stock, which was in fact the subject of 
taxation. If these cases can be assumed to hold bevond this, they 
conflict with Hamilton Company ¢. Massachusetts and Monroe 
County Bank (supra.) 

It is further strenuously contended by the appellants that because 
the amount of the tax authorized to be levied upon corporations 
' dividing less than six per cent. annually shall be graduated by the 

appraised value of their capital stock it necessarily follows that the 

tux in question must be held to be a tax upon capital stock and not 

As [pon the franchise. The cases above cited hold directly the con- 
rarv. We also think it may safely be assumed that so long as a 
corporation continues business under its charter, the privilege of so 
doing is of some pecuniary value to it, and that there is no valid 
reason Why the value of the capital stock may not be used as an 
element for determining the amount of tax levied upon the fran- 
chise, and why it will not in each year approximate its variable 
taxable value quite as accurately as any other method. In the 
present case the dividends are used to determine the value of the 
corporate franchise, and there Is no inconsisteney In these 

OY) modes of estimating the respective values of capital stock 

and of corporate franchises. The prosperity of a corpora- 

tion will affeet equally the value of its franchises and the market 

| value of its capital stock, or, in other words, what enhances the 
value of the franchise will raise the value of its capital stock, and 
while the Ole may in) the ugeregate be More greatly enhanced than 
the other, yet they may equally afford a just method of arriving at 
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the taxable value of the respective subjects. The operation of the 
same law determines the relative value of both stoek and franchise. 

The title to the stock involves the ownership of the property ofa 
corporation, including its franchise, and variations in the value of 
such stock, as affected by its prosperity, indicate by necessary relation 
the comparative variations in the value of its franchise. 

We are unable to see any force in the objection raised to this law 
that various corporations subjected to its provisions are thereby sub- 
jected to unequal or double taxation. Corporations are, of course, 
alone subject to the payment of franchise taxes, and they may be 
divided into as many classes as the different pursuits followed by 
them may require. (Railroad Tax Cases, 92 t" 8., 575.) The rate 
of taxation provided by the act seems to be justly and equitably ap 
‘portioned and to bear equally upon each of the ¢ ‘lasses named therein 
who stand in similar relations to each other. Absolute equality in 
laying the burdens of taxation, as shown by experience, is Impossi- 
ble of attainment, and it is not an insuperable objection to a law 
that it does not accomplish that result. (Commonwealth v. The Peo- 
ple’s Five-Cent Savings Bank, 5 Allen, 428; Bank of Chenango v. 
Brown, 26 N. Y.,467.) In the aan ration of the effect and mean- 
ing of laws imposing taxes it would undoubtedly be the duty of the 
court to so construe them, if possible, as to avoid unequal and double 

taxation, but in determining the question of legislative power 
Db we are precluded from entertaining such considerations and 

must be governed by the constitutional authority conferred 
upon the legislative body. In performing the duty of levying taxes 
for the support of government State Legislatures may, in the exer- 
cise of their undoubted power,;ampose double taxes or lay burdens 
bevond ne financial capacity of the classes taxed, and however im- 
polilic or unwise such a course would be the courts have no right to 
Interfere ‘with the exercise of the le “rislative discretion, ( The | cople 

The Mayor of Brooklyn, 4 N. Y., 419; Gordon v. Cornes, infra.) 
Such questions properly belong to the legislative branch of the Gov- 
ernment, whose exclusive duty it is to apportion and impose the 
taxes required for the use of the Government. (Monroe County 
Bank v. Rochester, supra; Gordon v. Cornes, 47 N. Y., 608; Litch- 
field v. Vernon, dN. Y¥., 124.) Tf this question was open for ex- 
amination in this court upon principle we think the plan adopted 
by this law for determining the taxable value of corporate franchises 
is fair and equitable and affords no reasonable cause for complaint. 

The tax is governed by actual results, and is measured exclusively 
by the prosperity of the corporation taxed as shown by the profits 
voluntarily distributed among its shareholders. The mode of as- 
sessment seems to be governed by just principles and to adapt itself 
to the variable character of the property. The amount is so graded 
that it rises and falls with the fluctuations in the prosperity of the 
business of the corporation. The various processes which are so 
esscntial in securing aynieny and fairness in distributing the bur- 
dens of property taxes are rendered inapplicable and unnecessary 
by a rule which refers the valuation of the thing taxed to the owner 
of the property, without reference to the actual value of his invested 
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or accumulated property, and is based upon the principle by which 

au business tax alone is supported. It must be borne in mind 
oT that this tax is a fractional tax, for which an equivalent prop- 

erty tax has been surrendered, and thereby substantial equal- 
ity of taxation may be presumed to have been produced even as be- 
tween individuals and the corporations taxed. In this case the 
propriety of the method is made apparent from the fact that, although 
nearly two-thirds of the capital of the defendant is invested in Goy- 
ernment bonds, but about one-quarter of its Income is derived from 
that source. 

It would seem that these corporations could not fairly claim ex- 
emption for more than the proportionate amount of income which 
is derived from investment in exempted securities, but we feel con- 
strained to hold, in accordance with the principles laid down in the 
‘ases cited, that the tax in question was a tax upon franchises alone, 
aad was therefore within the exercise of legitimate legislative power. 

The judgment should be affirmed. 

“All concur.” 

(A copy.) 

I. Kk. SICK ELS, Reporter, 
Per C. 
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STATEMENT. 


The plaintiff in error is an insurance company of New York (p. 12)- 
By chapter 542, section 3, of the laws of that state for 1880, there 
was imposed upon such corporations, among others, a tax to be com- 
puted as follows: if the dividends declared during the year did not 
amount to six per cent, then the tax to be at the rate of one and a- 
half mills upon each dollar of the actual value of the capital, but if 
the dividends amounted to six per cent or more, then the tax to be 
at the rate of one-quarter mill upon the capital for each one per cent 
of dividend declared ; and in case the corporation had common stock 
upon which it had paid less than six per cent, and preferred stock 
upon which it had paid six per cent or more, then the corporation 
was to pay at the rate of one and a-half mills upon the actual value 
: of the common stock, and one-quarter mill for each one per cent of 
dividend declared upon the preferred stock. By chapter 361, see- 
tion 3, of the laws of 1881, there was inserted in the act a definition 
| of the tax as “a tax upon corporate franchise or business.’ 
During the year 1881, the defendant paid dividends at the rate of 
‘more than six per cent. This brought it within the provision of the 
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statute as amended, imposing “a tax, as a tax upon its corporate 
“ franchise or business, to be computed as follows: * * at the 
“ rate of one-quarter mill upon the capital stock for each one per 
“ cent of dividend.” The defendant had a large part of its capi- 
tal stock invested in bonds of the United States. It claims that, for 
that year, it is taxable under this act only upon the part of its capital 
not soinvested. The State, upon the other hand, claims that it is 
taxable upon the basis of its entire capital (p. 14). 

An agreed case (Code of Civil Procedure, Sec. 1279) stating 
the facts was submitted by the parties to the Supreme Court of New 
York (pp. 4, 5). The State had judgment (p. 7). This the Court 
of Appeals affirmed (p.3; 92 N. Y., 328), and final judgment upon 
the remittitur was entered in the Supreme Court (pp. 8, 9). 
To that judgment defendant sued out this writ of error upon the 
ground that “there was drawn in question the validity of a statute 
“* of the state and of an authority exercised thereunder, on the ground 
“ of their being repugnant to the constitution or laws of the United 
“ States, and the decision was in favor of such their validity (p. 2). 


ASSIGNMENT OF ERROR. 


The judgment was erroneous in holding that the defendant was 
liable for a tax computed upon the basis of its entire capital. It 
should have held that the defendant was liable only for a tax 
upon that part of its capital not invested in United States bonds. 


BRIEF OF ARGUMENT. 


No tax can be imposed upon that part of defend- 
ant’s capital invested in United States bonds. 


A state cannot burden the operations of the national government 
by taxing its bonds without its consent (McCulloch vs. Maryland, 
4 Wheaton, 316, 486; Weston vs. Charleston, 2 Peters, 449; Banks 
vs. Mayor, 7 Wall., 16; People ex rel. vs. Commissioners, 90 N. Y., 
63). A tax upon the capital of a corporation is a tax upon the prop- 
erty in which the capital is invested. No part of the capital in- 
vested in United States bonds, therefore, is taxable. This is fully 
established in this court. 

In Bank of Commerce vs. New York (2 Black, 620), a statute 
of New York imposed a tax upon the capital of the bank at its actual 
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value. Part of the capital was invested in United States bonds. 
It was held, (NELSON, J.), that the tax did not cover the capital so in- 
vested. The reason given was that this would be a tax upon the exer- 
cise of the power of congress “to borrow money on the credit of the 
United States,” and that the attempted exercise of state authority 
in such cases would be in derogation of the powers granted to 
the national government within which it is supreme. “If the 
“encroachment or usurpation to any extent is admitted,” the 
court said, “the principle involved would carry the exercise of the 
“ authority of the state to an indefinite limit, even to the destruction 
“of the power.” The same thing was ruled in Bank of the Com- 
monwealth vs. Commissioners of Taxes decided at the same term. 

Again, in the Bank Tax Case (2 Wallace, 200), the New York 
statute had been changed so that the bank was taxable upon “ the 
“valuation equal to the amount of the capital stock paid in or 
“secured, and the surplus earnings (less ten per cent).” The 
‘apital of the bank was invested in United States bonds. 
The court, (NELSON, J.), said that the intent of the law-makers was 
plainly merely to change “‘ the mode of ascertaining or fixing the 
“ amount of the capital of the banks which is made the basis of 
“taxation. * * When providing for a tax on the capital at a 
“ valuation the legislature could not have but intended a tax upon 
“the property in which the capital had been invested. * 
“Such is the practical effect of the tax and we think it would be 
“ doing injustice to the intelligence of the legislature to hold that 
“such was not their intent in the enactment of the law.” It was, 
therefore, held that this was a tax on the property of the corpora- 
tion, and did not apply to United States bonds. At the same 
term the court decided twenty-four other similar cases upon precisely 
the same grounds. | 

If, then, this be a tax upon capital, it is without application 
to the part of defendant's capital stock invested in United States 
bonds. 


Whether or not this is a tax upon capital is to be 
determined, not by the form of the statute, but by its 
effect. 


When the statute was first enacted the legislature merely im- 
posed the tax. The following year it inserted the definition thereof 


“as a tax upon corporate franchise or business.” But if the tax is, 
in its nature and effect, a tax upon capital, it is none the less so be- 
cause of this amendment declaring it to be a tax upon franchise or 
business. The question is whether or not the tax is such as the legis- 
lature can impose. This obviously must be decided by the courts 
irrespective of any declaration as to the character of the tax by the 
levislature itself. 

ln Brown vs. Maryland, 12 Wheaton, 419, a state statute 
required all importers of foreign goods to take out a license 
aut pay a fee. The court held that this was a regula- 
tion of commerce. [t said, (MARSHALL, C. J.), “but if it 
“should be proved that «a duty on the article itself would 
“be repugnant to the constitution, it is still argued that 
“this is not atax upon the article but on the person. The 
‘state, it is said, may tax occupations, and this is nothing 
‘qore. It is impossible to conceal from ourselves that this is 
‘varying the form without varying the substance. It is treat- 
“ing a prohibition which is general, as if it were confined toa 
‘particular mode of doing the forbidden thing. All must per- 
‘ceive that a tax on the sale of an article imported only for 
“sale. is a tax on the article itself.” The same thing was ruled 
in Ward vs. Maryland, 12 Wall, 418; Welton vs. State, 91 U.S., 
275; Webber vs. Virginia, 103 U. 8., 344, and Walling vs. 
Michigan, 116 U.S., 446. 

In Smith vs. Turner (Passenger Cases), 7 How., 283, a state 
statute provided that the health officer of the port of New York 
should collect from the masters of vessels a certain sum for each 
passenger. ‘The moneys were to be used in supporting the 
Marine Hospital. Yet this was held to be a ‘regulation 
of commerce. The court said, (Grier, J., p. 459), “the 
“state cannot do that indirectly which she is forbidden 
“by the constitution to do directly. * * We have 
“to deal with things, and we cannot change them by chang- 
“ing their names. Can a state levy a duty on vessels en- 
‘caged in commerce and not owned by her own citizens, by 
* changing its name from a duty on tonnage to a tax on the 
‘master,or an impost upon imports, by calling it a charge on 
‘the owner or superecargo, and justify this evasion of a great 
; principle by producing it dictionary Or a dictum to prove that 
‘a ship captain is not a vessel, nor a supercargo an impost?” 

In Henderson vs. Mayor, 92 U.S., 259, a state statute pro- 
vided that the owners of steamers bringing passengers from for- 
eign ports should give a bond for each passenger against his be- 
coming a public charge, or, at their option, make a cash pay- 
ment. It was claimed that, as the object of the provision 

was not taxation but protection against pauperism, it was 
valid as within the police power. But the court, | Minier, J.), 
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held otherwise. It said, “in whatever language a statute may 
“ be framed its purpose must be determined by its natural and 
* reasonable effect” (p. 268). It was apparent that the object of 
the statute, as judged by that criterion, was to compel the owners 
of vessels to pay a sum of money for every passenger brought 
in, and, therefore, it was a regulation of commerce. To the same 
effect is Chy Lung vs. Freeman, 92 U.S., 275. 

In ftnman Steamship Co. vs. Tinker, 94 U.S., 238, a state 
statute provided that certain fees should be collected from vessels. 
The court, (SWAYNE, J.), said, “the name of this imposition is 
‘immaterial; it is the substance we are to consider,” and held 
that it was unconstitutional as a tonnage duty. 

In Cook vs. Pennsylvania, {7 U.5S., 566, state statutes re- 
quired auctioneers to take out a license, and to collect and pay 
into the state treasury a percentage upon all sales of goods of 
foreign manufacture. It was conceded that, if this was a_ tax 
upon the goods, it was unconstitutional. But it was contended 
that the authority of the auctioneer to make sales was derived 
from the state ; that the state could, therefore, impose upon 
him a tax for the privilege conferred, and that this was nota tax 
on the articles sold, but the amount of the sales made was 
merely the measure of the tax on the privilege. The court, 
(MILLER, J.), held that this tax on the privilege of selling foreign 
goods at auction was a tax upon the goods so sold. 

In Transportation Co. vs. Parkersburg, 107 U.5., 691, a 
city ordinance fixed certain rates of wharfage. The suit was 
to enjoin proceedings at law for collection thereof. Its ground 
was that the ordinance was merely a subterfuge to impose a 
duty upon tonnage, and, therefore, unconstitutional. The court 
held that the intent of the ordinance was not material. 
Whether the charge was a charge for wharfage or a duty on 
tonnage must be determined by its provisions. And, upon 
examination, it was decided that the charge which resulted there- 
from was acharge for wharfage (pp. 695, 696). In short, it 
was held to be quite immaterial what the legislative body in- 
tended to do. The crucial question was what it, in fact, did. 

In the Matter of Jacobs, 98 N.Y.,98, a statute provided that the 
manufacture of tobacco in any form on any floor in a tenement 
house was prohibited, if any part of such floor was occupied by 
any persons as a residence, and violation thereof was declared 
a misdemeanor. The act was entitled, “ An act to improve the 
“public health by prohibiting the manufacture of tobacco in 
“any form in tenement houses in certain cases.” It was con- 
tended that this violated the constitutional provision that no 
person shall be deprived of his property without due process of 
law. In answer to this it was claimed that the law was an 
exercise of the police power. The court held that the 
declaration contained in the statute was not conclu- 
Sive upon the subject. “It matters not that the legislature 
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“may, in the title to the act, or in its body, declare that it is 
“intended for the improvement of the public health. Such a 
“ declaration does not conclude the courts, and they must yet de- 
“termine the fact declared and enforce the supreme law. * * 
The legislature may condemn or authorize the condemnation 
of private property for public use, and it may, in the 
‘exercise of its discretion, determine when and upon what 
“ »roperty the power of eminent domain may be exercised; but 
“its exercise is not beyond the reach of judicial inquiry. 
‘“ Whether or not a use is a publie one, which will justify the 
“exercise of the power, is a judicial question. Although 
“the legislature may declare it to be public, that 
‘does not necessarily determine its character; it must in fact 
“be public, and if it be not, no legislative fiat can make it so, 
“and any owner of property attempted to be taken for a use 
‘really private can invoke the aid of the courts to protect his 
‘ property rights against invasion. ’ 


See to the same effect, 


a 
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Almy vs. California, 24 How., 169. 

Bank Tax Case, 2 Wall., 200, 

Cummings vs. Missouri, 4 Waill., 277, 325. 

Crandall vs. Nevada, 6 Wall., 55. 

State Freight Tax, 15 Wall., 232. 

Hannibal, ete., R. R. Co.. vs. Husen, 95 U. S., 465. 

Telegraph Co. vs. Texas, 105 U. 5., 460. 

Moran vs. New Orleans, 112 U. S., 69. 

Kentucky Railroad Tax Cases, 115 U. S.. 321, 337. 

Pullman Co. vs. Nolan, 22 Fed. Rep., 276, 281. 

People vs. Allen, 42 N. Y., 404, 413. 

Matter of Deansville Cemetery Association, 66 N. Y-. 569. 

Clearly, therefore, the declaration by the legislature that this is 

a tax on franchise or business is not controlling. “The name of 
this imposition is immaterial; it is the substance we are to con- 
sider” (Inman Co. vs. Tinker, 94 U. S., 238). 


The statute has not the effect of imposing a tax 
upon franchise or business. 


The modes in which the franchises of a corporation may be taxed 
are clearly defined. It may be done by imposing a fixed sum, or ‘‘a 
“oraduated contribution proportioned either tothe value of the privi- 
*leves eranted, or to the extent of their exercise, or to the results of 
“such exercise” (State Tax on Railroad Gross Receipts, 15 Wall., 
284; Delaware Railroad Tax, 18 Wall., 206, 231). These provisions 
of the act do not impose a fixed sum. Nor do they impose a con- 
tribution proportioned to the extent of the exercise of the franchise— 


to the amount of business done. ‘That species of tax is imposed by 
section 5 of the same act. But these provisions do not refer to the 
amount of the business in any way. Is this, then, “a rere 
proportioned to the value or results of the privileges granted ” 

The franchise is “the right to use the tangible property in a spe- 
“cial manner for the purposes of gain” (State Railroad Tax Cases : 
92 U.8., 575). It is itself a part of the property of the corporation, 
but quite distinct and separate from its tangible property (Gordon vs. 
Appeal Tax Court, 3 How., 133,150; Wilmington Railroad vs. Reid, 
13 Wall., 264, 265). It is a thing “ capable of appraisal and ascer- 
“tainable by evidence, and is frequently made the subject of taxa- 
“tion by the sovereign power. It is a right separate and distinet 
“from the capital and moneyed assets of a corporation, and as to the 
“value of which they furnish no evidence ” (Conaughty vs. Saratoga 
Bank, 92 N. Y., 401). 

See to the same effect— 

Veazie Bank vs. Fenno, 8 Wall., 533, 541, 547. 

Monroe Savings Bank vs. Rochester, 37 N. Y., 365, 367 

Porter vs. Rockford Co., 76 Ill., 561, 578 
Its value is readily ascertained. It is "determined by sub- 
tracting from the total actual value of the capital stock the 
total value of all items of property other than franchise. The 
remainder is, of course, the value of the franchise—the value of the 
right to use the tangible property in a special manner for the pur- 
poses of gain. 

This method has the approval of this court (State Railroad 

Tax Cases, 92 U.S., 575, 602-607). It is approved elsewhere as 

well (Spring Valley Works vs. Se hottler, 62 Cal., 69,117; Burke 

vs. Badlam, 57 Cal., 594; San José C ompany vs. January, /¢d., 

614). 

Here neither the value of tis part of the property of the corpora- 
tion nor the results of its use are in any way ascertained. 
It is claimed that this is a tax upon the franchise or its 
results, upon the ground that the tax is measured by the profits 
resulting from the use of the franchise—by the capacity of the 
company to declare dividends (p. 20). 

This is clearly erroneous. ‘The tax is a percentage upon that 
part of defendant’s income which it has distributed in dividends —its 
net income or profits—without discrimination as to the source thereof. 
This, of course, is a tax upon the property from which the income arises. 
(Bank of Kentucky vs. Commonwealth, 9 Bush, 46; Opinions of 
Justices, 53 N. H., 634; People ex re/. vs. C ommissioners, 90 N. Y., 
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63; Weston vs. Charleston, 2 Peters, 472, 475, 478). But the 
franchise is only one part of defendant’s property. It is only 
in part the source of the dividends or net profits. They are the 
product of all the property. Indeed from the franchise without the 
other property no dividends or profits could possibly be made. This 
tax upon the entire amount of such dividends or profits is, therefore, 
a tax upon the value or result of the franchise only to the same ex- 
tent and in the same manner that it is a tax upon the value or result 
of every other item of defendant’s property including its United 
States bonds. And, as it includes property not taxable, it can- 
not be sustained as a tax on the franchise (Santa Clara County vs. 
Southern Pacitie Co., 118 U. S., 394). 

The suggestion made below, that this is a franchise tax be- 
sause paid to the State directly and in lieu of all other state 
taxes,is without weight. That might be the case equally if the 
tax were, in terms, imposed upon capital stock. Indeed the in- 
ference properly is that this is a property tax. For it was im- 
posed in leu of “the customary tax laid for state purposes 
upon property by the general law” (p. 17). 

That this is not a tax upon the result of the franchise, or, 
in other words, the business, is manifest from comparison of the 
provisions imposing such a tax which are contained in section 
5 of the same act. The two are totally different. 

These propositions are self-evident. But the State claims that 
this court is alrealy committed to the view that this is a tax upon 
franchise. And the court below placed its decision chiefly upon this 
ground (pp. 18, 20, 25). The cases relied upon are as follows : 

In Society for Savings vs. Coite, 6 Wall., 594, a statute of 
Connecticut required savings banks to pay a tax equal to a cer- 
tain percentage upon the amount of their deposits on a certain 
day. {t was claimed that, in so far as the deposits had been 
invested in United States bonds, the tax was bad. But the 
court (CLIFFORD, J.) upheld the tax on the ground that “ refer- 
‘ence was made to the total amount of the deposits, not as 
“the subject matter for assessment but as the basis for com- 
. puting the tax required to be paid (p. 608). * * Deposits 
“are not capital stock in any point of view, and are not even 

investments in the sense in which the word is employed in 
the provision (p. 610), * * The assessment required to be 
made is wholly irrespective of value or of profit or loss (p. GLO). 
‘ Neither investment nor the value of the deposits being 
‘* mentioned in the provision, it seems clear that they are unim- 
portant in this investigation, as the amount of the tax is the 
‘same whether the deposits, on the day named, have or have 
not been invested, and whether they are above the par, value 
or of no value at all. Moneys received constitute deposits in 
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“ the sense in which the word is used in that provision, and the 
“total amount of such deposit on that day furnishes the true 
“ basis of computation wholly irrespective of their market valne 
“ orof the disposition of the funds made by the defendant” (p. 611). 

In Provident Institution vs. Massachusetts, 6 Wall, 611, a 
statute of Massachusetts imposed a similar tax upon savings 
banks measured by the amount of their deposits. ‘The question 
as to its application to United States bonds, therefore, was identi- 
cal with that involved in the last case. The court said,(CLiIrrorpb, J.), 
“ deposits, as the word is employed in the section, are the sums 
“ received by the institution from depositors without regard to 
“ the nature of the funds. They are not capital stock in any 
“sense, nor are they even investments, as the word is there 
“used, which simply means the sums received, wholly irrespec- 
“ tive of the disposition made of the same or their market value 
‘“ (p. 627). Valuation of property has nothing to do with deter- 
“ mining the amount of the tax, but the amount depends on the 
“ average amount of the deposits, * * and it is quite obvious that 
“ there is no necessary relation between the average amount of 
“ the deposits and the amount of the property owned by the 
“institution (pp. 630, 631). Comparative valuation in as- 
‘“ sessing property taxes is the basis of computation in ascer- 
“ taining the amount to be contributed by an individual, but 
“ the amount of a franchise tax depends upon the business trans- 
“ acted by the corporation and the extent to which they have 
exercised the privileges granted in their charter” (p. 632). 
But the court upheld the tax especially upou the ground that 
the local courts, as stated in the next case, had held such taxes 
to be taxes not upon property but upon franchise, and that this 
court was bound by such decisions (p. 630). 

In Hamilton Co. vs. Massachusetts, 6 Wall., 632, a statute of 
the state required certain corporations, including the Hamilton 
Company, to pay a tax to the state, in lieu of all other taxation, 
of a percentage on the excess of the market value of their 
‘apital stock over the value of their real estate and machinery 
as returned by the local assessors. Its capital stock was partly 
invested in United States bonds. The state courts had long held 
that this statute, construed in connection with certain provis- 
ions of the state censtitution, imposed a tax upon franchise. This 
court held that it was bound by thisconstruction by thestate courts 
of their own constitution. It stated the grounds of its decision 
as follows, (CLiFForD, J.): ‘separated from the peculiar 
“ provisions of the state constitution and a long practice under 
“ the original decision, the present decision of the state court 
“upon the subject might well be criticised as founded in unsub- 
“stantial distinctions, but, when weighed as an exposition of 
‘ that peculiar clause, and, in view of the long practice of the 
“ state commencing long before the prior decision was made, if 
“is not possible to withhold from the conclusion, a full and un- 
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“ qualified concurrence ” (p. 640). “ Such was the construction 
“ given to the term by the supreme court of the state more than 
" fifty years before the present controversy arose, and the rule is 
« well Settled in this court that the construction of the consti- 
“ tution or statute of a state by the highest: judicial tribunal of 
‘such state in a case not involving any question under the 25th 
‘“ section of the judiciary act, is to be regarded as a part of the 
“ provision, and that it is as binding upon the courts of the 
“ United States as the text” (pp. 640, “641). 

These cases, then, Were decided upon two grounds. (1) It was 
held that a tax consisting of a percentage upon the deposits 
made with a savings bank, is a tax upon its franchise or business, 
and not a tax upon the property in which such deposits may be 
invested after they are received. (2) It was held, further, that the 
decision of the state court, although criticised in one of the cases as 
‘founded in unsubstantial distinctions,” was binding upon this court. 
Whatever may be thought of the soundness of this (Louisville Co. vs. 
Palmes, 109 U. S., 244), it has no present application. For it is not 
sought to sustain the present tax by any decision of the courts of the 
State construing the statute by which it is imposed. 

The former ground, it has been claimed, controls the present case. 
Clearly this cannot be so. The question now involved is entirely 
different. There the tax was a percentage upon the deposits,“ simply 
the sums received, wholly irrespective of the disposition made of 
the same ” (6 Wall.,627). The liability arose by reason of the receipt 
of the deposit. It was quite immaterial what became of the 
money after it was received, whether or how it was invested, or 
what profit was realized from it. Those circumstances could in no 
way affect the liability—they could neither increase it nor diminish 
it. For, of necessity, they must be preceded by the act from which 
sprang the matured and cor-plete liability—the receipt of the money. 
That and that alone was selected by the legislature for taxation at 
‘a percentage of the amount received. The statute did not in the 
slightest degree contemplate or relate to anything oceurring there- 
after. 'These were precisely the considerations which led the court 
to hold that the tax was laid upon the franchise or business of ree iv- 
ing money on deposit—upon “the extent to which they, (the bauks), 
had exercised the privileges granted by their charters” (6 Wall., 632). 

But in the present case the tax is not measured by the moneys 
received by defendant—by the volume of its business, the extent to 
which it has exercised its franchise. The tax isa percentage com- 
pounded of two factors, the capital and the dividends. That is 
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to say, it is measured by defendant’s permanent investment in the 
business and the net profits realized from its entire property. 

In the cases in 6 Wallace, then, the tax was independent of the 
tangible property of the corporation or any profits therefrom. Whether 
they existed or not the tax was fixed. The court, therefore, held that it 
was not a tax thereon. But here the tax depends entirely upon the 
amount of defendant’s property and the profits therefrom. Until they are 
acquired there can be no tax. The tax is measured solely by their 
amount. So far from being similar, these modes of taxation are al- 
most exactly the reverse of each other. In those cases the tax came 
before property and profits. Here property and profits must come 
before the tax. There the burden of the tax rested upon the fran- 
chise. But here, clearly, the ultimate burden rests upon the prop- 
erty of defendant invested in part in United States securities. That, 
therefore, is the subject of the tax (State Freight Tax Case, 15 
Wall., 232). 

The decision that even a tax consisting of a percentage upon all sums 
received by a savings bank was a tax upon franchise, was arrived at by : 
majority of the court, and in the face of emphatic dissent by three of 
the judges. That decision, therefore, should not be regarded as 
expressing the views of the court, save in cases identical in their 
facts. Much less can it be regarded as committing the court to the 
view that a tax upon the defendant which is a percentage upon its 
capital and surplus earnings distributed as dividends, is a tax upon cor- 
porate franchise. On the contrary, the court repeated in those cases 
the rule laid down in the Bank Tax case that “a tax levied under 
‘a law of the state” (enacting that corporations shall) “ be liable 
“ to taxation on a valuation equal to the amount of their capital and 
‘their surplus earnings (is) a tax on the property of the corporation” 
(6 Wall., 629). These authorities, therefore, are wholly without pres- 
ent application. 

Neither upon principle nor authority has the statute the effect of 
imposing a tax upon franchise or business. 


This is, in fact,a tax upon capital at its actual 
value, and, therefore, does not apply to that part of 
defendant's capital invested in United States bonds. 


The act as originally passed speaks of corporations to which it 
applies as “liable to be taxed on their capital stock as provided” 
therein (Laws of 1880, Ch. 542, Sec. 1), and provides that “ the cap- 
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‘ital stock and pr rsunal property of said corporations shall be ex- 
“ elupt from taxation, ercept as inthis act prescribed ” (Id., See. 8). 
In 1881, it is true, the legislature, in order to avoid the effect of 
the Bank Tax case, changed the name of the tax (Laws of 1881, 
Ch. 361, Sec. 3) and made corresponding changes in the language of 
these provisions. But no change whatever was made in the char- 
acter of the tax or in the method of its computation or collection. 
Indeed, in 1882 the legislature passed an amendment in which the 
capital stock is again described as “ the basis for tax under the pro- 
visions of this act” (Laws of 1882, Ch. 151; See. 1), and this was re- 
peated in 1885 (Laws of 1885, Ch. 501, See. 11). In the latter year, 
too, it was enacted that the amount of capital stock which should be 
“the basis for tax” in the case of all corporations liable to taxation, 
should be the amount of the capital emploved within this state (Jd. ). 
That is to say the place where the capital is employed—not where 
the franchises are granted—controls the amount of the tax. These 
statutory provisions clearly indicate that the tax is upon capital. 

And, unless that be the case, the statute must have most incongru- 
ous and unequal effects. For the purposes of the tax, corporations are 
of three classes, (1) those which have paid less than six per cent div- 
idends ; (2) those which have paid six per cent, and (3) those which 
have paid more than six percent. Those which have paid less than 
six per cent are taxed one and a half mills per dollar of the 
actual value of their capital stock. Those which have paid 
six per cent are taxed one and a half mills per dollar of the 
amount of their stock. Those which have paid more than six 
per cent are taxed for each additional one’ per cent of dividend 
one-quarter mill more per dollar of the amount of their stock. In 
case a corporation has preferred stock upon which it has paid six 
per cent, and common stock upon which it has paid less, it is taxed 
upon the preferred stock at the rate of one and a half mills of the 
amount thereof, and upon the common stock at the rate of one 
and a half mills per dollar of actual value (Laws of 1881, Ch. 361, 
Sec. 3, and re-enacted Laws of 1885, Ch. 359). 

In the case of corporations paying less than six per cent, then, the 
act provides that there shall be a tax upon the “ actual value ” of their 
capital. It is settled that a tax in that form is a tax 
upon the property in which the eapital is invested, and that 
corporations upen which it is imposed are entitled to deduct their 
United States bonds from the amount of the assessment ‘Bank of 
Commerce vs. New York, 2 Black,620; Bank Tax Case,2 Wallace, 200). 


But if the tax upon corporations paying six per cent or more be 
a franchise tax, such corporations will not be entitled to the de- 
duction for their United States bonds to which those paying 
less than six per cent are entitled. Still further, where a corpora- 
tion has vaid less than six per cent upon its common stock and that 
amount or more upon its preferred stock, it will be entitled to 
exemption as to its common stock for the amount of its capital in- 
vested in United States bonds, but not as to its preferred stock, al- 
though all its capital may be so invested. 

If, on the other hand, the tax be a tax upon capital, the statute 
leads to no such incongruous and unequal results. Those corpora- 
tions which have paid less than six per cent are taxed one and a half 
mills per dollar of the actual value of their capital. Those which 
have paid six per cent are taxed one and a half mills per dollar of the 
amount of theircapital. For, as the stock pays the legal rate of interest, 
it will presumptively be worth par—its actual value and nominal 
amount will be the same. Those which have paid more than six per 
cent are, taxed for each additional one per cent of dividend one-quarter 
mill more per dollar of the amount of their stock. For, as the rate 
of dividend rises, the value of the capital will rise above par. So, 
too, where a corporation has preferred stock which has paid six per 
cent or more and common stock which has paid less. Thus the 
rule is uniform in all cases. Each corporation is taxed as nearly as 
may be on the actual value of its capital stock, both common and 
preferred. 

If, then, this be a tax upon capital, the statute establishes a com- 
prehensive system which bears equally upon all corporations which 
it affects. If it be a franchise tax, the statute is utterly incongru- 
ous and bears unequally both upon different corporations, and also 
upon different property of the: same corporation. This the court 
below meets by saying that the legislature. has power to impose un- 
equal taxes (p. 21). This may be so. But the same court had al- 
ready laid down the rule that in matters of taxation “ it is a sacred 
“ duty to impose the burdens equally, and to enforce the maxim of 
* law and ethics that equality is equity ” (People vs. Commissioners, 
76 N. Y., 64, 71). “ Equality of taxation is a fundamental principle 
“ of our government which no legiition.in the absence of the most 
“ explicit provisions, will be presumed to have intended to violate” 
(People vs. Supervisors, 20 Barb., 81, 88, affd., People vs. Supervisors, 
16 N. Y., 424). That, doubtless, is the principle of construction to 
be followed here. The court will, if possible, construe the statute so as 
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to impose its burdens justly and equally. Especially should this be 
so When the opposite construction is sought solely for the purpose 
of imposing a burden upon property which this court has uniformly 
held to be exempt from taxation by the states. 

The statute, indeed, admits of no construction other than that 
which will produce this result. The tax is a percentage upon 
the capital. The amount of this percentage varies. But the 
subject matter taxed remains the same. That is the capital. 
The rate of tax increases or diminishes with the rate of dividend. 
There is no method of determining, with absolute exactness, 
the actual value of the capital stock of a corporation during 
any considerable period. But no surer standard can be sug- 
vested than its results during that period—the dividends which it 
has earned. For, while market value or any similar test is depen- 
dent largely upon expectation for the tuture, the dividends made 
during the period in question measure the value of the stock 
during that time, as shown by experience (Oswego Starch Factory 
vs. Dolloway, 21 N. Y., 449; Commonwealth vs. Railroad Co., 29 
Pa. St., 370; Lehigh Co. vs. Commonwealth, 55 Pa. St., 448). A 
tax varying in proportion to the dividends must, therefore, vary in 
proportion to the actual value of the capital stock. The tax, then, 
is a percentage upon the capital varying with its actual: velue ; 
or, in other words, a tax upon the capital at its actual value. 

Ever since 1853, it may be remarked, it has been the pol- 
icv and practice of the State to tax corporations upon the actual 
value of their stock (People vs. Ferguson, 38 N. Y., 89). At this 
late day it is suggested that such variation of the rate of taxation 
shows that the tax is imposed upon the franchise and “‘ meas- 
ured by its cividend-paying power.” But this is a complete 
misapprehension. A franchise in itself has no dividend-paying 
power. Dividends are the result, not merely of the franchise, 
but of all the other property as weil. 

The provisions of this act have been judicially construed in ac- 
cordance with these views. They were copied literally from a statute 
of Pennsylvania (Laws of 1879, p. 114, See. 4) and have long existed 
there in the same substantial form (Laws of 1844, p. 498, See. 33; 
1859, p. 529; 1868, p. LOD, Sec. 4). [t is well settled there that they 
impose a tax upon the property of the corporation (Westchester 
Co. vs. County of Chester, 50 Pa. St., 232; Lackawanna 
Co. vs. Luzerne County, 42 Pa. St., 424, 4830; Phoenix Lron Co. 
vs. Commonwealth, 59 Pa. St... 104: Commonwealth vs. 
Pittsburg Co., 74 Pa. St. 83; Catawissa Co.'s Appeal, 78 


15 


Pa. St., 59; Coatesville Gas Co. vs. County of Chester. 97 
Pa. St., 476, 481); and that “‘ the dividend of profit earned by the 
“stock is but a means of ascertaining its value” (Lehigh Co. 
vs. Commonwealth, 55 Pa. St., 448, 451). In Commonwealth vs. 
Standard Oil Co., 101 Pa. St., 119, the statute discussed was 
identical with the one now involved (see p. 122). The trial court, 
after reviewing the above cases, said, “in view of this array of 
* authoritative decisions we cannot avoid the conclusion that the 
“ tax in question in this case is a tax upon the tangible property of 
‘“ defendant, represented by its capital stock (p. 130).” It was held 
that deduction must, therefore, be made for property not within the 
jurisdiction of the court. This the Supreme Court affirmed, saying 
(p. 146), “the tax in this case was in no sense a license tax.” 
It may be again remarked that the legislature of New York, in 1885, 
adopted these views by enacting that the amount of capital stock 
which should be the basis for tax should be merely the amount em- 
ployed within the state (Laws of 1885, Chap. 501, Sec. 11). The 
Pennsylvania statute, too, was before this court in Gloucester Ferry 
Co. vs. Pennsylvania, 114 U. 8., 196, and was then regarded as un- 
posing “a tax upon the capital” of corporations affected. 

From the terms of the act and upon authority also it is 
manifest that this is a, tax, not upon defendant’s franchise but upon 
its capital stock at actual value. It comes precisely 
within the rules laid down, as above stated (supra, pp. 2,3), in 
Bank of Commerce vs. New York (2 Black, 620), and the 
Bank Tax Case (2 Wall., 200). Indeed, the tax in the latter case 
possessed in a much greater degree than the present, the character 
of a tax upon franchise. For there the tax was upon the amount of 
the stock. Even if, by reason of losses, the capital had possessed 
little or no value it would equally have been taxable. But here, as 
has been shown, the tax depends entirely upon the actual value. 

The tax, therefore, does not apply to the part of defendant's car -- 
tal invested in United States bonds. 
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If, however, defendant be taxable upon the basis of 
its entire capital, including the bonds, the tax is re- 
pugnant to the Fourteenth Amendment of the Consti- 
tution of the United States. 


It is provided by the Fourteenth Amendment (Sec. 1) that no 
“state shall deprive any person of life, liberty or property without 
“due process of law, nor deny to any person within its jurisdiction 
“ the equal protection of the laws.” And the defendant is a person 
within the meaning of this provision (County of Santa Clara vs. 
Southern Pacific Company, 118 U. 8.,394 ; County of San Mateo vs. 
Southern Pacific Company, 13 Fed. Rep., 722, 747, 748, 762). 

Inequality of taxation is such a denial of equal protection. This 
was ruled in Strauder vs. West Virginia (100 U.5S., 303). The court, 
speaking of the act of congress providing that “all persons within 
“the jurisdiction of the United States in every state and territory 
“ shall be subject tolike * * faves, licenses and exactions of every 
‘ kind as white citizens and no other” (R. 8.,Sec. 1977), said “ this act 
“ puts in the form of a statute what had been substantially ordained 
“ by the constitutional amendment.” That is to say unequal taxes or 
licenses are prohibited thereby. So, too, in the case of County of San 
Mateo vs. Southern Pacific Company (8 Sawyer, 238 ; 13 Fed. Rep., 
722). Theconstitution of Cabfornia provided that, except as to “ rail- 
road and other gwast public corporations,” in assessing property for 
taxation mortgages should be deducted ; but that, in the case of rail- 
roads operated in more than one county, there should be no such de- 
duction. The court, (FIELD and Sawyer, JJ.), held that a corpora- 
tion is entitled, under the -amendment, to the equal pro- 
tection of the laws; that this implies that it is exempt from any 
greater burdens or charges by way of taxation than such as are 
equally imposed upon all others under like circumstances ; that 
uniformity of taxation requires uniformity in the mode of 
assessment, as well as in the rate of percentage charged, 
and that, in the different modes prescribed by the constitution’ of 
assessing the value of the property of natural persons and of railroad 
corporations as the basis of taxation, there was a departure from the 
rule of equality and uniformity. The precise principles now involved 
were there laid down with such distinctness and maturity of consider- 
ation as to make it proper to here repeat considerable extracts from 
the language used : 
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“ Unequal exactions in every form or under any pretense 
are absolutely forbidden, and of course unequal taxation, for ' 
it is in that form that oppressive burdens are usually laid. It 
is not possible to conceive of equal protection under any 
system of laws where arbitrary and unequal taxation is per- 


missible ; where different persons may be taxed on their prop- 


erty of the same kind, similarly situated, at different rates ; 
where, for instance, one may be taxed at one per cent on the 
value of his property, another at two or five per cent, or 
where one may be thus taxed according to his color, because 
he is white, or black, or brown, or yellow, or according to any 
other rule than that of a fixed rate proportionate to the value 
of his property (8 Sawyer, 251, 252). 

* In the constitution of several states a provision is found re- 
quiring ‘ equality and uniformity’ in the taxation of property, 
and this is held to mean that taxes must be levied according 
to some fixed rate or rule of apportionment, so that all per- 
sons shall pay the like amount upon similar kinds of property 
of the same value. * “* What is called for under a con- 
stitutional provision requiring equality and uniformity in the 
taxation of property must be equally called for by the Four- 
teenth Amendment. The forced contribution from one which 
would follow taxation of his property without reference to a 
common ratio, would be inconsistent with that equal protection 
which the amendment requires the state toextend to every per- 
son within its jurisdiction (//., 25"). * * As the foundation 
of all just and equitable taxation is the assessment of the 
property taxed—that is, the ascertainment of its value in 
order that the tax may be levied according to some ratio to 
the value—uniformity of taxation necessarily requires wniform- 
ity in the mode of assessment, as well as in the rate of taxa- 
tion ; or, to quote the language of the Supreme Court of Ohio 
expressing the same thought, “ uniformity im taxing implies 
equality in the burden of taxation, and this equality of burden 
cannot exist without uniformity in the mode of assessment as 
well as in the rate of taxation.” (Exchange Bank of Columbus 


vs. Hines, 3 Ohio St. Rep., 1)” (/d., 254). 


In that case, then, it is distinctly held that inequality of taxa- 
tion exists when, by reason of deductions allowed in one case and 
not in another, there are different modes of assessmeat wpon similar 
property. And this court, too, has so held. 


In People vs. Weaver, LOO U.S., 539, a statute of the state 
| 


permitted taxpayers to deduct the amount of then debts from 
the valuation of their personal property save in the case of 
national bank shares, when no such deduction was permitted. 
It was held that this violated the requirement of the national bank 


act that bank shares should not be taxed at a greater rate than 
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other moneyed capital. ‘To the same effect are Supervisors vs. 

Stanley, 105 U.S., 805; Evansville Bank vs. Britton, 105 U.S., 

322 : County of Santa Clara vs. Southern Pacitie Company, 18 

Fed, Re p., 38), 308. 

The present application of these principles is manifest. The 
tax upon corporations declaring less than six per cent, as has been 
sech, Is a tax upon their property, and they are entitled to deduct 
from the assessment the amount of their United States bonds. This 
is incontrovertible (Bank Tax Case, 2 Wallace, 200). Unless, then, 
thos declaring over SIX per cent ire rllowed the Ssitbie deduetion— 
sve reheved from taxation to the extent of thew United States bonds— 
the tax is uncqual and, therefore, unconstitutional. 

It is sugvested that the legislature hits power to classify COrpora-~ 
tions for purposes of taxation (p. 22). No doubt it may divide them 
into as many classes as the different pursuits followed by them may 
require (Railroad Tax Cases, 92 U.S., 575). But there can be no 
Classification by arbitrary rules among those engaged in the same 
business, inthe same locality. There can be no subdivisions merely 
accordmg to wealth or prosperity, This does not satisfy the re- 
quirement of uniformity. ‘These rules are well established. 

Lhis point was fully decided in San Mateo County vs. South- 
ern Pacific Company isupru). The court there said: “it 1s no 
“answer to this discrimination to sity that property in the state 

may be divided into classes, and different rates prescribed for 
‘them. Undoubtedly property may be classified for purposes of 
* taxation. Real property may be subjected to one rate of tax- 
‘ation, personal property to another rate. Property in partic- 

ular districts may be taxed for local purposes, whilst property 

elsewhere may be exempt. Taxation on business in the form 
ge of lice ‘SCs rye also Vv: ry according to the calling or OCCUPia- 
; tion lice ‘List nl and the c tent of busine ‘SS transacte “lL: but even 
be thie Li there must be uniformity of charges with respe ct to the 
same calling or occupation in the same iocality (Prep, J.,5 Saw- 

* yer, 206), The ground of complaint here is that the law requires a 

* higher value to be plac t upon the defendant’s property than 

* upon the property of ind victuals similarly encumbere = or rather 

‘re quire sthe assessor of the defendant’s prope rty, in estimat- 
‘ing its value, to ecu and set aside certain e le ‘ments ma- 
‘ terially atfecting its amount, which are to be considered in esti- 
‘mating the value of the property of individuals. It is not 
* classifying property to make this distinction in determining its 
‘value. It is not classifying property to provide that the prop- 
‘erty of certain parties, which has a mortgage upon it, shall be 
‘assessed at its value after deducting the mortgave, and that 
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- the property of other parties, also having it mortgage upon it, 
“ shall be taxed at its full value, without any deduction. That 
‘is not providing for a different rate of taxation for different 
“kinds of property, but for unequal taxation according to the 
“ character of the owner (Freip, J., //., 257). | 

“ Classification should have reference to the different char- 
“acter, situation and circumstances of the property, making a 
: . ‘different form or mode of taxation proper, if not absolutely 
“necessary. It cannot be arbitrarily made with mere reference 
“to the nationality, color or character of the two owners, 
“whether natural or artificial persons, without any reference to 
‘fa difference in the character, situation. or circtumstances of 
“the property. Ifthe arbitrary discrimination and classifiea- 
“tion found im this case can be legally made under the consti- 
“tution and the law of the land, then the constitution, or the 
“law, can be so framed as to dispose of a man’s rights in prop- 
“erty of all kinds by arbitrary classification and definition with- 
“out regard to the real facts, circumstances, or condition of the 
“property. A person may be classitied and detined out of the 
“equal protection of the law; and if so with reference to this 
“ provision, he can also be classified and detined out of uni- 
‘formity in the operation of the law in other particulars ; out 
‘of the protection of due process of law, and of the provision 
“forbidding a law impairing the obligation of contracts, or 


i 
; . “taking property for public use without just compensation ; 
“and, indeed, out of all the guarantees of the constitution, 
“state or national (Sawyer, J., //., 507). 
To the same effect are 
Gilman vs. Sheboygan, 2 Black. 510. 
Albany City Bank vs. Maher, 9 Fed. Rep., 884. 
County of Santa Clara vs. Southern Pacifie Co., 18 Fed. Rep., 385, 
306, 400, 430. 
Dundee Co. vs. School Dist., 19 Fed. Rep., 359. 
Oliver vs. Washington Mills, 11 Allen, 283, 288. 
Stuart vs. Palmer, 74 N. Y., 183, 189. 
State vs. Township, 36 New Jersey L., 66, 70. 
City vs. McQuillan, 9 Dana, 513. 
Ilowell vs. Bristol, 8 Bush, 493, 498. 
Attorney-General vs. Winnebago, 11 Wis., 35, 42. 
City of New Orleans vs. Hlome Ins. Co., 23 La. Ann.. 449. 
7 /n re Ah Fong, 3 Sawyer, 144, 145. 


Ah Kow vs. Nunan, 5 Sawyer, 552. 
“ . Parrott’s Case, 6 Sawyer, 349. 
Louisville & N. R. Co. vs. Railroad Comm., 19 Fed. Rep., 679. 
Upon principle the rule in regard to uniformity of taxation upon 
franchises must be the same as in regard to taxes upon any other 
property. There can be no more reason why arbitrary distinctions 
should be made between persons owning that species of property 
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thi between the OWLMCIS of property ot any other kind. And it 


is so held. 
County of San Mateo vs. Southern Pacific Co., 8 Sawyer, 256. 
Portland Bank vs. Apthorp, 12 Mass., 262, 258. 
Commonwealth vs. People’s Savings Bank, 5 Allen, 428, 481. 
Oliver vs. Washington Mills, 11 Allen, 268. 
Parish vs. Cochran, 20 La. Ann., 573. 
State vs. Merchants’ Ins. Co., 12 La. Ann., S02. 
City ol East St. Louis vs. Wehruny, 46 Ll., 392. 

li. theh, the tiiX proud this defendant be it tAaX upon franchise, the 
statute is wiconstitutional. For it subjects defendant to assessment 
and taxation ikpod its franchises at a higher rate than that imposed 
upon others in precisely the same situation. It, therefore, denies to 


: | a ; ‘* | . 
dlelelictantl equal PPrOLecuion i the iW, 


The J udgment should be Reversed. 


While the bk vislatiure has seen tit to describe the tax as a tax upon 


' 


corporate franchise or business, examination shows it to be, in fact, a 
tax upon defendant's capital stock at its actual value. Defendant 
is, therefore, entitled to deduct its United States bonds. But if de- 
fendant is uot entitled to such deduction the statute is un- 
constitutional. For other similar corporations are entitled there- 
to and the act, therefore, contravenes the rule that no state shall 
deny to any person the equal protection of the laws. 

If this tax be upheld, the exemption from state taxation of 
United States bonds in the hands of corporations, is practically gone. 


+ 


Adopting the form of this statute and calling the tax a tax upon 


fra hiss Ol business, ALL state hab y [pose au tax to be computed 
upon the capital at whatsoever rate it sees fit. For “ 1t must always 
be remembered that, 1 the right to UN pose a tax at all exists, it is a 
right which im its nature acknowledges no limits ” | Bank of Com- 
nerce vs. New York, 2 Black, 620). And such tax must be ped, 
Uthough all the capital be invested in United States bonds. Surely 
this court will hot sufler the great principle of public policy that the 
states have no power, by “taxation or otherw ise, to retara, unpede, 

burden or in any manner control the operations of the national 
yrovernment ” (MeCulloch vs. Marvland, t Wheaton, 316, 456 ; 
Lave County vs. Oregon, ¢ Wall., 71, 77), to be thus lightly frittered 


b. H. Brisvrow, 
Davivp WiLLcox, 
Of Counsel for Plaintiff in Error. 
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STATUTES OF NEW YORK. 
LAWS OF 1880. CHAP. 542. 


AN ACT to provide for raising taxes for the use of the State upon 
certain corporations, joint-stock companies and associations. 


Passed June 1, 1880; three-fifths being present. 


T hie People ot the Stati or New York. -. presentec ny Se TA and 
. ’ ‘ 


A AA mebly. do enact Us follows > 


Section 1. Hereafter, it shall be the duty of the president or 
treasurer of every association, corporation or joint-stock company 
hable to be tuxed on its capital stock. cs provided 1D section three of 
this act, to make report in writing to the comptroller, annually, on or 
before the fifteenth day of November, stating specifically the amount 
of capital paid in, the date, amount and rate per centum of each and 
every dividend declared by their respective corporations, joint-stock 
companies or associations, during the vear ending with the first day of 
said month. In all cases where any such corporation, joint-stock 
company or association shall fail to make or declare any dividend 
upon either its common or preferred stock during the year ending as 
aforesaid, or in case the dividend or dividends made or declared 
upon either its common or preferred stock, during the year ending 
as aforesaid, shall amount to less than six per centum upon the par 
value of the said common or preferred stock, the treasurer and 
secretary thereof, after being duly sworn or affirmed to do and per- 
form the same with fidelity, according to the best of their knowledge 
and belief, shall, between the first and fifteenth days of November in 
‘ach year, in which no dividend has been made or declared as afore- 
said, or in which the dividend or dividends made or declared upon 
either its Common or preferred stock amounted to less than SIX pe cent- 
um upon the par value of said common or preferred stock, estimate and 
appraise the capital stock of such company upon which no dividend 
has been made or declared, or upon the par value of which the 
dividend or dividends made or declared amounted to less than six 
per centum, at its actual value in cash, not less, however, than the 
average price which said stock sold for during said year; and when 
the same shall have been so truly estimated and appraised, they 
shall forthwith forward to the comptroller a certificate thereof, ac- 
companied by a copy of their said oath or affirmation, by them 
signed, and attested by the magistrate or other person qualified to 
administer the same; provided, that if the comptroller is not satis- 
fied with the valuation so made and returned, he is hereby authorized 
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and empowered to make a valuation thereof and to settle an account 
upon the valuation so made by him for the taxes, penalties and 
interest due the estate thereon; and any association, corporation or 
joint-stock company dissatistied with the account so settled may 
within ten days appeal therefrom to the board of equalization, which 
board, on such appeal, shall affirm or correct the account so settled 
by the comptroller, and the decision of said board shall be final; but al 
such appeal shall not stay proceedings unless the full amount of the 
taxes, penalties and interest as due on said account, as settled by the 
comptroller, be deposited with the State treasurer. 

‘ 2. if the said officers of any such corporation, joint-stock com- 
pany or association shall neglect or refuse to furnish the comptroller, 
on or before the fifteenth dav of November of each and every year, 
with the report aforesaid, or the certificate of appraisement, and oath 
or affirmation, as the case may be, as required by the first section of 
this act, it shall be the duty of the comptroller of the State to add 
ten per centum to the tax of said corporation for each and every 
year for which such report or certificate of appraisement and oath 
or affirmation were not so furnished, which percentage shall be 
assessed and collected with the said tax in the usual manner of a 
assessing and collecting such taxes ; provided, that if said officers of : . 


ei Uneaten tate. eee 


any such corporation, joint-stock company or association — shall 
intentionally fail to comply with the provisions of the first section of 
this act for two successive years, the comptroller shall report the 
fact to the governor, who, if he shall be made satistied that such 
failure was intentional, shall thereupon direct the attorney-general to 
to take proceedings, in the name of the people of this State, to de- 
clare the charter of said corporation, joint-stock company or associa- 
tion forfeited, and its chartered privileges at an end; and for such 
intentional failure, the charter, chartered privileges, corporate rights 
and franchises of every such corporation, joint-stock company or 
association shall cease, end, and be determined. 

$3. Every corporation, joint-stock company or association 
whatever, now or hereafter incorporated under any law of this State, J 
or now or hereafter incorporated by any other State or country and | 


domg business in this State, except savings banks, and institutions 


for savings, life Insurance companies, banks and foreign insurance 
companies, and manufacturing corporations carrying on manutacture 
within this State, shall be subject to and pay a tax into the treasury 
of the State annually, to be computed as follows: If the dividend 
or dividends, made or declared by such corporation, joint-stock 
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company or association, during any year ending with the first Mon- 
day in November, amount to six or more than six per centum upon 
the par value of its capital stock, then the tax to be at the rate of 
one-quarter mill upon the capital stock for each one per centum of 
dividend so made or declared, or if no dividend be made 
or declared, or if the dividend or dividends made or declared 
do not amount to six per centum upon the par value of 
said capital stock, then the tax to be at the rate of one and one-half 
mills upon each dollar of a valuation of the said capital stock made 
in accordance with the provisions of the first section of this act ; 
and in case any such corporation, joint-stock company or association 
shall have more than one kind of capital stock, as for instanee, 
common and preferred stock, and upon one of said stocks a dividend 
or dividends amounting to six or more than six percentum upon the 
par value thereof has been made or declared, and upon the other no 
dividend has been made or declared or the dividend or dividends 
made or declared thereon amount to less than six per centum upon 
the par value thereof, then the tax shall be at the rate of one-quarter 
mill for each one per centum of dividend made or declared upon the 
capital stock, upon the par value of which the dividend or dividends 
made or declared amount to six or more than six per centum, and in 
addition thereto, tax shall be charged at the rate of one and one-half 
mills upon each dollar of valuation, made also in accordance with 
the provisions of the first section of this act, of the capital stock 
upon which no dividend was made or declared, or upon the par 
value of which the dividend or dividends made or declared did not 
amount to six per centum. 
$ 4. It shall be the duty of the treasurer or other officer, having 

charge of any corporation, joint-stock company or association, upon 
which a tax is imposed by either of the preceding sections of this act, 
to transmit the amount of said tax to the treasury of the State 
within fifteen days from the first day of January in each and every 
year. 

 § 5. Hereafter it shall be the duty of the president, secretary, or 
other proper officer of each and every insurance company or associa- 
tion incorporated by or under any law of this State, except life in- 
surance companies, and purely mutual beneficial associations, whose 
fund for the benefit of members, their families, or heirs, is made ur 
entirely of contributions of their members, and the accumulated in 
terest thereon, to make report in writing to the comptroller semi- 
annually upon the first days of August and February in each year 
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setting forth the entire amount of premiums received on business 
done in this State by such company or association during the six 
months ending the preceding first days of July and January, whether 
the said premiums were received in money or in the form of notes, 
credits, or any other substitute for money, and every such corporation 
or association shall pay into the State treasury at the dates aforesaid 
a tax of eight-tenths of one per centum upon the gross amount of 
said premium ; provided, that said report shall be made under oath or 
affirmation, and that it shall be the duty of the comptroller of the 
State to add ten per centum to the account of any company or as- 
sociation whose officers shall neglect or refuse for a period of thirty 
days to make the said report, or to pay into the State treasury the 
tax imposed by this section. Every fire or marime insurance com- 
pany organized under the laws of any other State or country, and 
doing business in this State, and every person, partnership, corpora- 
tion, or company doing a fire or marine insurance business in this 
State, shall pay into the treasury on the first day of February and 
August in each year, a tax of eight-tenths of one per centum on their 
gross premiums received by them on business transacted in this 
State during the six months preceding the first day of January and 
July. And every such company, person, partnership, or corporation, 
or the agents and officers thereof in this State shall make report in 
writing to the comptroller semi-annually, upon the first day of Feb- 
ruary and August in each year, setting forth the entire amount of 
premiums received. 

$ 6. In addition to the taxes above provided for, every corpora- 
tion formed for railroad, canal, steamboat, ferry, express, navigation 
or transportation purposes, and every elevated railway company, and 
every other corporation, joint-stock company or association now or 
hereafter incorporated by or under any law of this State, or now or 
hereafter incorporated by any other State or country and doing busi- 
ness in this State, and owning, operating or leasing to or from an- 
other corporation, joint-stock company or association, any railroad, 
canal, steamboat, ferry, express, navigation, pipe line or transporta- 
tion route or line, or elevated railway, or other device for the trans- 
portation of freight or passengers, or in any way engaged in the 
business of transporting freights or passengers, and every telegraph 
company or telephone company incorporated under the laws of this 
or any other State, and doing business in this State, and every ex- 
press company, palace car or sleeping car company, incorporated or 
unincorporated, doing business in this State, shall pay to the State 


treasurer for the use of the State a tax of five-tenths of one par 
centum upon the gross earnings in this State of said corporation or 
company, for tolls, transportation, telegraph or express business 
transacted in this State, and in arriving at the gross earnings of any 
express, palace car or sleeping car company, or freight line, there 
shall be first deducted the expenses paid to any common carrier for 
transportation upon such business within this State. Nothing in 
this section contained shall be held to apply to any street surface 
railroad company. 

$ 7. The tax imposed under section six of this act shall be paid 
semi-annually, upon the first days of February and August of each 
year, the first payment to be made on the first day of August, A. D. 
eighteen hundred and eighty, and for the purpose of ascertaining the 
amount of the same, it shall be the duty of the treasurer, or other 
proper officer of the corporations, joint-stock companies or associa- 
tions therein referred to, to transmit to the comptroller a statement, 
under oath or affirmation, of the amount of the gross receipts of the 
said associations, corporations or joint-stock companies derived from 
all sources during the preceding six months, and if any such corpora- 
tion, joint-stock company or association shall neglect or refuse, for a 
period of thirty days after such tax becomes due, to make returns or 
to pay the same, the amount thereof, with the addition of ten per 
centum thereto, shall be collected for the use of the State as other 
taxes are recoverable by law, from such corporation, jomt-stock com- 
pany or association. 

$8. The lands and real estate of the various corporations, joint- 
stock companies and associations mentioned in this act shall continue 
to be assessed and taxed where situated, but the capital stock and 
personal property of said corporations, joint-stock companies and 
associations shall hereafter be exempt from assessment or taxation, 
except as in this act preseribed, and no tax on gross reseipts, except 
as in this statute authorized, shall be imposed or charged against any 
street horse-railroad company. 

$9. The taxes imposed by this act, and the revenue derived there- 
from shall be applicable to the payment of the ordinary and current 
expenses of the State, and if any corporation, jomt-stock company 
or association shall neglect or refuse to pay any tax by this act re- 
quired to be paid, the same may be sued for in the name of the 
people of the State, and recovered in any court of competent juris- 
diction, in an action to be brought by the attorney-general at the 
instance of the comptroller. 
$10. This act shall take effect immediately. 


LAWS OF 1881, CHAPTER 361. 


AN ACT to amend chapter five hundred and forty-two of the laws of 
eighteen hundred and eighty, entitled “An Act to provide 
for raising taxes for the use of the State upon certain cor- 
porations, joint-stock companies and associations.” 


Passed May 26th, 1881; three-fifths being present. 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Chapter five hundred and forty-two of the laws of 
eighteen hundred and eighty, entitled “ An act to provide for raising 
taxes for the use of the State upon certain corporations, joint-stock 
companies and associations,” is hereby amended so as'to read as 
follows : 

$1. Hereafter it shall be the duty of the president or treasurer 
of every association, corporation or joint-stock company hable to be 
taxed on its corporate franchise or business, as provided in section 
three of this act, to make report in writing to the comptroller, an- 
nually, on or before the fifteenth day of November, stating specifi- 
‘ally the amount of capital paid in, the date, amount and rate per 
centum of each and every dividend declared by their respective cor- 
parations, joint-stock companies or associations, during the year 
ending with the first day of said month. In all cases where any 
such corporation, joint-stock company or association shall fail to 
make or declare any dividend upon either its common or preferred 
stock during the year ending as aforesaid, or in case the dividend 
or dividends made or declared upon either its common or preferred 
stock during the year ending as aforesaid, shall amount to less than 
six per centum upon the par value of the said common or preferred 
stock, the treasurer and secretary thereof, after being duly sworn or 
affinned to do and perform the same with fidelity, according to the 
best of their knowledge and belief, shall, between the first and fif- 
teenth days of November, ineach year, in which no dividend has 
been made or declared as aforesaid, or in which the dividend or 
dividends made or declared upon either its common or preferred 
stock amounted to less than six per centum upon the par value of said 
common or preferred stock, estimate and appraise the capital stock 
of such company upon which no dividend bas been maae or declared, 
or upon the par value of which the dividena uz dvidends made or 
declared amounted to less than six per centum, at its actual value in 
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cash, not less, however, than the average price which said stock sold 
for during said year; and when the same shall have been so truly 
estimated and appraised, they shall forthwith forward to the comp- 
troller a certificate thereof, accompanied by a copy of their said 
oath or affirmation, by them signed, and attested by the magistrate 
or other person qualified to administer the same ; provided, that if 
the comptroller is not satisfied with the valuation so made and re- 
turned, he is hereby authorized and empowered to make a valuation 
thereof and to settle an account upon the valuation so made by him 
for the taxes, penalties and interest due the State thereon ; and any 
association, corporation or joint-stock company dissatisfied with the 
account so settled, may within ten days appeal therefrom to a board 
consisting of the secretary of state, attorney-general and state 
treasurer, which board, on such appeal, shall affirm or correct the 
account so settled by the comptroller, and the decision of said board 
shall be final ; but such appeal shall not stay proceedings unless the 
full amount of the taxes, penalties and interest as due on said ac- 
count, as settled by the comptroller, be deposited with. the state 


treasurer. 
§ 2. If the said officers of any such corporation, joint-stock com- 
pany or association shall neglect or refuse to furnish the comptroller, 


on or before the fifteenth day of November of each and every year, 
with the report aforesaid, or the certificate of appraisement, and 
oath or affirmation, as the case may be, as required by the first sec- 
tion of this act, or to pay the tax imposed on such corporation, com- 
pany or association within fifteen days after the first of January as 
provided in the fourth section of this act, it shall be the duty of the 
comptroller of the state to add ten per centum to the tax of 
said corporation, company or association, for each and every year 
for which such report or certificate of appraisement and oath or 
affirmation were not so furnished, or for which such tax shall not’ 
have been paid, which percentage shall be assessed and collected 
with the said tax in the usual manner of assessing and collecting 
such taxes; provided, that if said officers of any such corporation, 
joint-stock company or association shall intentionally fail to comply 
with the provisions of the first or fourth section of this act for one 
year, the comptroller shall report the fact to the governor, who, if 
he shall be made satisfied that such failure was intentional, shall there- 
upon direct the attorney-general to take proceedings, in the name of 
the people of this State, to declare the charter or privileges of said 
corporation, joint-stock company or association forfeited, and at an 
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end; and for such intentional failure duly found, the charter and 
privileges of every such corporation, company or association shall 
cease, end, and be determined. 

$ 3. Every corporation, joint-stock company or association what- 
ever, now or hereafter incorporated or organized under any law of 
this state, or now or hereafter incorporated or organized by or un- 
der the laws of any other state or country and doing business in 
this state, except savings banks, and institutions for savings, life in- 
surance companies, banks and foreign insurance companies, and 
manufacturing corporations carrying on manufacture within this 
state, which exception shall not be taken to include gas companies 
or trust companies, shall be subject to and pay a tax, as a tax upon 
its corporate franchise or business, into the treasury of the state an- 
nually, to be computed as follows: If the dividend or dividends 
made or declared by such corporation, joint-stock company or asso- 
ciation, during any year ending with the first day of November, 
amount to six or more than six per centum upon the par value of 
its capital stock, then the tax to be at the rate of one-quarter mill 
upon the capital stock for each one per centum of dividends so made 
or declared ; or if no dividend be made or declared, or if the divi- 
dend or dividends made or declared do not amount to six per 
centum upon the par value of said capital stock, then the tax to be 
at the rate of one and one-half mills upon each dollar of a valuation 
of the said capital stock made in accordance with the provisions of 
the first section of this act; and in case any such corporation, joint- 
stock company or association shall have more than one kind of capi- 
tal stock, as, for instance, common and preferred stock, and upon 
one of said stocks adividend or dividends amounting to six or more 
than six per centum upon the par value thereof has been made or 
declared, and upon the other no dividend has been made or de- 
clared, or the dividend or dividends made or declared thereon 
amount to less than six per centum upon the par value thereof, then 
the tax shall be at the rate of one-quarter mill for each one per 
centum of dividend made or declared upon the capital stock, upon 
the par value of which the dividend or dividends made or declared 
amount to six or more than six per centum, and in addition thereto, 
tax shall be charged at the rate of one and one-half mills upon each 
doliar of a valuation, made also in accordance with the provisions 
of this act, of the capital stock upon which no dividend was made or 
declared, or upon the par value of which the dividend or dividends 
made or declared did not amount to six per centum. 
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$4. It shall be the duty of the treasurer or other officer having 
charge of any corporation, joint-stock company or association, upon 
which a tax is imposed by either of the preceding sections of this 
act to transmit the amount of said tax to the treasury of the state 
within fifteen days after the first day of January in each and every 
year. 

$5. Hereafter it shall be the duty of the president, secretary, or 
other proper officer of every insurance company and every associa- 
tion organized or incorporated by or under any law of this state, and 
of every person or partnership doing an insurance business in this state 
(except life insurance companies, and purely mutual beneficial associa- 
tions, whose fund for the benefit of members, their families, or heirs, 
is made up entirely of contributions of their members, and the accu- 
mulated interest thereon), to make report in writing to the comptrol- 
ler annually upon the first day of August in each year, after the first day 
of August, eighteen hundred and eighty-one, setting forth the entire 
amount of premiums received on business done in this state by such 
company or association, person or partnership during the year end- 
ing with the preceding thirtieth day of June, whether the said pre- 
miums were in money or in the form of notes, credits, or any substi- 
tute for money, and every such company, association, person or part- 
nership shall pay into the state treasury, at the date aforesaid, a tax, 
as a tax on its corporate franchise or business, at the rate of eight- 
tenths of one per centum upon the gross amount of said premiums. 
And every company or association organized under the laws of any 
other state or country, and every person or partnership doing an in- 
surance business in this state, except as aforesaid, shall pay into the 
treasury on the first day of August in each year a tax at the rate of 
eight-tenths of one per centum on their gross premiums received by 
them on business transacted in this state during the year ending with 
the preceding thirtieth day of June, whether the said premiums were 
in money or in the form of notes, credits, or any other substitute for 
money. And every such company, association, person, partnership, 
or the agents and officers thereof, in this state shall make report in 
writing to the comptroller annually upon the first day of August in 
each year, setting forth the entire amount of premiums received dur- 
ing the period aforesaid. Provided, that the reports above required 
shall be made under oath or affirmation, and that it shall be the duty 
of the comptroller of the state to add ten per centum to the account 
of any company, association, person, or partnership, which shall neg- 
lect or refuse for a period of thirty days to make the said report, or 
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to pay into the state treasury the tax imposed by this section. And 
it shall also be the duty of the president, secretary, or other proper 
officer of each and every insurance company, association, partner- 
ship, and of every person liable to be taxed under this section, to 
make a report in writing to the comptroller on the first day of Au- 
gust, eighteen hundred and eighty-one, under oath or affirmation, of 
the entire amount of premiums received on business done in this 
state during the six months ending with the preceding thirtieth day 
of June, and to pay a tax at the rate of eight-tenths of one per 
centum thereon. And it shall be the duty of the comptroller of the 
state to add ten per centum to the account of any company, associa- 
tion, person or partnership, which shall neglect or refuse for a period 
of thirty days to make the said report, or to pay into the state 
treasury the tax imposed. 

$6. In addition to the taxes above provided for, every corporation 
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formed for railroad, canal, steamboat, ferry, express, navigation or trans- 
portation purposes,and every elevated railway company, and every other 
corporation, joint-stock company or association now or hereafter in- 
corporated or organized by or under any law of this state, or now or 
hereafter incorporated or organized by or under the laws of any other 
state or country and doing business in this state, and owning, oper- 
ating or leasing to or from another corporation, joint-stock company 
or association, any railroad, canal, steamboat, ferry, express, naviga- 
tion, pipe line or transportation route or line, or elevated railway, or 
other device for the transportation of freight or passengers, or in any 
way engaged in the business of transporting freights or passengers, 
aud every telegraph company or telephone company incorporated 
under the laws of this or any other state, and doing business in this 
state, and every express company or association, palace-car or sleep- 
ing-car company or association incorporated or unincorporated, do- 
ing business in this state, shall pay to the state treasurer for the use 
of the state, as a tax upon its corporate franchise or business in this 
state, a tax, at the rate of five-tenths of one per centum upon the 
gross earnings in this state of said corporation or company or asso- 
ciation, for tolls, transportation, telegraph, telephone or express 
business transacted in this state. 

$7. The tax imposed under section six of this act shall, after the 
first day of August, eighteen hundred and eighty-one, be paid annu- 
ally on the first day of August of each year. It shall be the duty of 
the president, secretary or other proper officer of the corporations, 
joint-stock companies or associations referred to in section six of 
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this act to transmit to the comptroller on the first day of August in 
each year a statement, under oath or affirmation of the amount of 
the gross earnings of the said associations, corporations or joint- 
stock companies derived from all sources during the year ending with 
the preceding thirtieth day of June, together with the amount of tax 
imposed thereon by section six. And it shall also be the duty of the 
president, secretary or other proper officer of the corporations, joint- 
stock companies or associations referred to in section six of this act, 
to transmit to the comptroller on the first day of August, eighteen 
hundred and eighty-one, a statement under oath or affirmation of 
the amount of the gross earnings of the said associations, corpora- 
tions or joint-stock companies derived from all sources during the 
six months ending with the thirtieth day of June, eighteen hundred 
and eighty-one, together with the tax imposed thereon by section six 
of this act. And if any such corporation, joint-stock company or 
association shall neglect or refuse, for a period of thirty days after 
any tax imposed by sections six or seven of this act becomes due, to 
make returns or to pay the same, the amount thereof, with the addi- 
tion of ten per centum thereto, shall be collected, for the use of the 
state as other taxes are recoverable by law from such corporation, 
joint-stock company or association. 

$8. The corporations, joint-stock companies and associations men- 
tioned in this act as taxable shall hereafter be exempt from assess- 
ment and taxation for state purposes, except upon their real estate 
and as herein provided ; but they shall in all other respects be liable 
to assessment and taxation as heretofore. 

§ 9. The taxes imposed by this act, and the revenue derived there- 
from, shall be applicable to the payment of the ordinary and current 
expenses of the state, and if any corporation, joint-stock company, 
person, partnership or association shall neglect or refuse to pay any 
tax by this act required to be paid, the same may be sued for in the 
name of the people of the state, and recovered in any court of com- 
petent jurisdiction, in an action to be brought by the attorney-general 
at the instance of the comptroller. 

$10. All obligations, liabilities and taxes heretofore incurred or 
imposed under said act, chapter five hundred and forty-two of laws 
of eighteen hundred and eighty, are saved, and shall be enforced as 
if the said act had not been hereby amended. 
§ 2. This act shall take effect immediately. 


LAWS OF 1882, CHAP. 151. 


AN ACT to amend chapter three hundred and sixty-one of the laws: 


of eighteen hundred and eighty-one, entitled “ An act to 
amend chapter five hundred and forty-two of the laws of 
eighteen hundred and eighty, entitled ‘ An act to provide for 
raising taxes for the use of the State upon certain corpora- 
tions, joint stock companies and associations.’ ” 7 


Passed May 12, 1882; three-fifths being present. 


The People of the State of New York, represented ia Senate and 
Assembly, do enact as follows: 


Section 1. Chapter three hundred and sixty-one of the laws of 
eighteen hundred and eighty-cne, entitled “ An act to amend chap- 
ter five hundred and forty-two of the laws of eighteen hundred and 
eighty, entitled ‘ An act to provide for raising taxes for the use of the 
state upon certain corporations, joint stock companies and associa- 
tions, ” is hereby amended by adding thereto, three additional sec- 
tions to be called sections eleven, twelve and thirteen, to read as fol- 
lows : 

$11. Whenever the comptroller is dissatistied with the report of 
any association, corporation or joint-stock company, liable to tax 
under any of the provisions of this act, whose capital is only par- 
tially employed within this state, he is authorized and empowered to 
fix and determine the amount of capital stock which in his judg- 
ment shall be the basis for tax under the provisions of this act, 
and to settle and account for the taxes, penalties and interest due the 
state thereon, and any association, corporation or joint-stock com- 
pany dissatisfied with the account so settled may within ten days 
after notice thereof appeal therefrom to a board consisting of the 
secretary of state, attorney-general and state treasurer, which 
board on such appeal shall affirm or correct the account so settled 
by the comptroller, and the decision of said board shall be final, but 
such appeal shall not stay proceedings unless the full amount of the 


taxes, penalties and interest as due on said account as settled by the. 


comptroller, be deposited with the state treasurer. 

$12. Whenever any association, corporation or joint-stock com- 
pany liable to make reports to the comptroller under any of the pro- 
visions of this act shall neglect or refuse to make such report or re- 
ports within the time prescribed in this act, the comptroller is 
authorized to examine, or cause to be examined, the books and 
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records of any such association, corporation or joint-stock associa- 
tion, and fix and determine the amount of tax due in pursuance of 
the provisions of this act, and in case of the non-payment of the 
amount of tax so ascertained to be due, together with the expenses 
of such examination for a period of thirty days after notice to any 
association, corporation or joint-stock company so in default, the 
same may be sued for in the name of the people of the state, and re- 
covered in the same manner provided in section nine of this act. 

§$ 13. The comptroller is authorized to issue subpcenas requiring 
the attendance before him of any officer, agent, clerk or employee of 
any association, corporation or joint-stock company liable to be 
taxed on its corporate franchise or business, capital or dividends 
under any of the provisions of this act, and toadminister oaths to 
and examine them or any one or more of them on oath in relation 
to any matter which may in any way be material in determining the 
amount of the tax to be paid by any such association, corporation or 
joint-stock company ; it shall be the duty of the person or persons 
thus subpcenaed to attend as thereby required and give testimony 
on the subject aforesaid, and in case of failure to so attend or testify, 
the person so failing shall be guilty of a contempt, and any special 
term of the Supreme Court may adjudge and determine the punish- 
ment therefore in the same manner and to the same extent as provided 
in the Code of Civil Procedure for the punishment of contempt of 
court other than criminal contempt. 

§ 2. This act shall take effect immediately. 
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LAWS OF 1885, CHAP. 501. 


AN ACT to amend chapter one hundred and fifty-one of the laws of 
eighteen hundred and eighty-two, entitled “ An act to amend 
chapter three hundred and sixty-one, of the laws of 
eighteen hundred and eighty-one, entitled ‘An act to 
amend chapter five hundred and forty-two of the laws of 
eighteen hundred and eighty, entitled ‘ An act to provide for 
raising taxes for the use of the state upon certain corpora- 
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tions, joint-stock companies and associations. 
Passed, June 13, 1885 ; three-fifths being present. 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows 2 


Section 1. Section one of chapter one hundred and fifty-one of 
the laws of eighteen hundred and eighty-two, entitled “ An act to 
amend chapter three hundred and sixty-one of the laws of eighteen 
hundred and eighty-one, entitled an act to amend chapter five hun- 
dred and forty-two of the laws of eighteen hundred and eighty, en- 
titled ‘ An act to provide for raising taxes for the use of the state 
upon certain corporations, joimt-stock companies and associations,’ ” 
is hereby amended so as to read as follows : 

$1. Chapter three hundred and sixty-one of the laws of eighteen 
hundred and eighty-one, entitled “ An act to amend chapter five 
hundred and forty-two of the laws of eighteen hundred and eighty,, 
entitled ‘ An act to provide for raising taxes for the use of the state 
upon certain corporations, joint-stock companies and associations,’ ” 
is hereby amended by adding thereto nine additional sections, to be 
called sections eleven, twelve, thirteen, fourteen, fifteen, sixteen, 
seventeen, eighteen and nineteen, to read as follows : 

$11. The amount of capital stock which shall be the basis for tax 
under the provisions of section three of this act, in the case of every 
corporation, joint-stock company and association liable to taxation 
thereunder, shall be the amount of capital stock employed within 
this state. In making to the comptroller the report in writing or 
certificate of estimate and appraisal of the capital stock of such cor- 
poration, joint-stock company or association provided for by the first 
section of this act, it shall be the duty of the president or treasurer 
thereof, as the case may be, to state specifically the amount of capi- 
tal stock employed within this state, of sucn corp. ration, joint-stock 
company or association. Whenever the ce: mptroller is dissatisfied 
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with such report or certificate of estimate and appraisal, as the case 
may be, of any corporation, joint-stock company or association whose 
‘apital is only partially employed within this state, he is authorized 
and empowered to ascertain, fix and determine the amount of capital 
employed within this state, and to settle an account for the taxes and 
penalties due the state thereon. 
$12. Whenever any corporation, joint-stock company or associa- 
tion liable to make reports or certificates of estimate and appraisal 
to the comptroller, under any of the provisions of this act, shall 
neglect or refuse to make such report or reports within the time pre- 
scribed in this act, or shall make such report or certificate as shall 
be unsatisfactory to the comptroller, the comptroller is authorized to 
examine, or cause to be examined, the books and records of any such 
corporation, jomt-stock company or association, and to fix and deter- 
mine the amount of tax and penalty due in pursuance of the pro- 
visions of this act, either from the saidl books and records, or from 
any other data in his possession which shall be satisfactory to him, 
and to settle an account for said tax and penalty, together with the 
expenses of such examination, against said corporation, joint-stock 
company or association. 
$13. Whenever the comptroller shall deem it necessary or im- 
portant to examine any person as a witness upon any subject or mat- 
ter relating to the amount of capital stock of such corporation, or to 
use, eXamine or inspect any book, account, voucher or document in 
possession of any officer of such corporation, or other person, or 
under his control, relating to such capital stock and tax, he shall 
have the power to issue a subpeena in proper form, commanding 
such person or officer to. appear before him or some person desig- 
nated as commissioner by him by an appointment in writing, filed in 
the office of such comptroller, at a time and at the place where the 
principal office of such corporation is situated within this state in 
such subpoena specified, to be examined as a witness, and such sub- 
poena may contain a clause requiring such person or officer to pro- 
duce on such examination all books, papers and documents in _ his 
possession or under his control, relating to the capital stock of such 
corporation and the amount thereof employed within this state. 
Such subpoena shall be served upon the person named by showing him 
the original subpoena and delivering to and leaving with him at the 
same time a copy thereof. The comptroller or the commissioner so 
pesignated by him as aforesaid may administer oaths to such _per- 
sons as he may desire to examine, so brought before him by sub- 
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poena or otherwise, and examine them on oath in relation to any 
matter which may in any wise be material in determining the amount 
of the tax to be paid by any such corporation, joint-stock company 
or association as aforesaid. Whenever any person duly subpoenaed 
to appear and give evidence as aforesaid, or to produce any books 
and papers as hereinbefore provided, shall neglect or refuse to appear 
or to produce such books and papers according to the exigency of 
such subpoena, or shall refuse to testify before said comptroller or 
the commissioner so designated by him, or to answer any proper and 
pertinent question, he shall be deemed in contempt, and thereupon 
uy justic e of the supreme court of the judicial district within which 
the principal office of such corporation within this state is situated 
shall, upon the motion of the comptroller, based upon affidavit show- 
ing the commission of the offence, either, first, make an order requir- 
ing the accused to show cause before him, at a time and place speci- 
fied therein, why the accused should not be punished for the alleged 
offence ; or, second, issue a warrant of attachment directed to the 
sheriff of a particular county, or generally directed to the sheriff of 
any county where the man may be found, commanding him to bring 
him before said justice either forthwith or at a time and place therein 
specified, to answer for the alleged offense. On the return of said 
attachment and the production of the body of the defendant therein 
the said justice shall have jurisdiction in the matter, and the person 
charged may purge himself of the contempt in the same way, and the 
sume proce sdings shall be had, and the same penalties may be im- 
posed and the same punishments inflicted as in the case of .a witness 
subpcenaed to appear and give evidence as is prescribed in title 
three, chapter seventeen of the Code of Civil Procedure, in proceed- 
ings to punish a contempt of court other than a criminal contempt. 

$ 14. The comptroller is hereby authorized and directed, upon 
application to him made by any corporation, joint-stock company or 
association, to make, settle and adjust all accounts against such 
corporation, joint. stock company or association, for all taxes 
und penalties arising under the third section of this act since the 
twelfth day of May, A. D. eighteen hundred and eighty-two, by 
taking as a basis for taxation the capital employed within the state 
by such corporation, joint-stock company or association. Provided, 
however, that such corporation, joint-stock company or association 
shall not be entitled to the benefit of a settlement upon such basis 
unless it shall have secured such adjustment and paid into the 
treasury the full amount of the taxes so settled, before the first day 
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of August, eighteen hundred and eighty-five, nor shall this section 
apply to the case of any tax for which suit shall have been hereto- 
fore brought by the attorney-general, in which suit the trial has 
been commenced, or in which judgment shall have been entered 
heretofore for the people for the amount of said tax. Any corpora- 
tion, joint-stock company or association whose capital has hereto- 
fore been only partially employed within this state, and which is 
now liable for taxes arising under the third section of this act since 
the twelfth day of May, A. D. eighteen hundred and eighty-two, and 
which are still due and unpaid, may, at any time prior to the first 
day of August, eighteen hundred and eighty-five, pay to the state 
treasurer, for the use of the state, in full discharge of the same, such 


~ sum of money as shall be fixed by the comptroller as the tax due for 


the said period by the said corporation, joint-stock compauy or as- 
sociation, upon the basis of the capital employed within the state. 
Provided, that this section shall not apply to the case of any tax for 
which suit may have heretofore been brought by the attorney- 
general, and for which judgment shall have been entered therein, or 
if in such suit trial has been commenced. 

§ 15. All accounts hereafter settled by the comptroller agreeably 
to the provisions of this act shall bear interest from a date thirty 
days after the sending of notice of settlement, hereinafter provided 
for, until full payment thereof shall be made. 

$16. It shall be the duty of the comptroller after making with 
any partnership, corporation, joint-stock company or association 
liable to taxation under any of the provisions of this act, the settle- 
ment of such taxes, to forthwith send notice hereof, in writing, to 
such person, partnership, corporation, joint-stock company or asso- 
ciation, which notice may be sent by mail to the post-office address 
of such corporation, joint-stock company or association. 

$17. No writ of certiorari to review the determination and 
settlement of the comptroller as to the amount of capital used 
within the state by any corporation, joint-stock company or associa- 
tion, and as to the tax and penalty to be paid thereon, shall be 
granted, except application therefor be made within thirty days after 
service upon such corporation, joint-stock company or association 
by the comptroller of notice of such settlement. Nor shall any such 
writ be granted except the papers upon which motion therefor is to 
be made, including notice of motion, shall have been served upon 
the comptroller at least eight days before such motion, nor unless 
the corporation, joint-stock company or association applying for such 


writ shall, before making such motion, have deposited with the state 
treasurer the full amount of taxes, penalties and charges so settled 
and adjusted by the comptroller, and filed with him an undertaking 
in such amount, and with such sufficient sureties as shall be approved 
by one of the justices of the supreme court of this state, to the effect 
that if said writ be vacated and the determination of the comptroller 
sustained, the applicant for the writ will make payment of all costs 
and charges which may accrue against such applicant in the prosecu- 
tion of such writ, including costs on all appeals. 

$18. After the expiration of thirty days from the service by the 
comptroller of notice of the settlement aforesaid, if no proceedings 
shall have been taken to review the same, as provided by this act, or 
if the deposit with the state treasurer of the amount of the said 
settlement, together with the undertaking, as provided for by this 
act, shall not then have been made, it shall be lawful for the comp- 
troller to issue his warrant or warrants under his hand and seal of 
office directed to the sheriff of any county in this state, command- 
ing him to levy upon and sell the goods and chattels, lands and 
tenements of the said corporation, joint-stock company or associa- 
tion found within the said county, for the payment of the amount of 
said settlement, together with interest thereon and costs of execut- 
ing such warrant, and to return the said warrant to the comptroller, 
and pay to the state treasurer the money which shali be collected 
by virtue thereof, by a certain time therein to be specified, not less 
than sixty days from the date of such warrant. Such warrant shall 
be a lien upon and shall bmd the personal estate of the person, 
partnership, corporation, joint-stock company or association against 
whom it shall be issued, from the time an actual levy shall be made 
by virtue thereof, and the sheriff to whom such warrant shall be 
directed shall proceed upon the same in all respects with the like 
effect and in the same manner as prescribed by law in respect to 
executions issued against property upon judgments rendered by a 
court of record, and shall be entitled to the same fees and costs for 
his services in executing the same, to be collected in the same 
manncr. | 
$19. This act shall take effect immediately. 
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Supreme Court of the United States. 


Error To THE SuPREME Court oF New York. 


THe Home Insurance CoMPANY or | 
New York, 
Plaintiff in Error, 


Petition for Re- 
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AGAINSI hearing. 


THe PEOPLE OF THE STATE OF NEW 
York, 
Defendants in Error. 


Counsel for the plaintiff in error respectfully asks the 
Court that this case may be reheard and a reargument 
ordered. 

The Court will remember that the judgment of the 
Supreme Court of the State of New York was affirmed 
by a divided Court, and, therefore, no opinion was de- 
livered. The case involves a question arising under 
the Constitution of the United States, viz., whether the 
Legislature of New York has power to impose a tax on 
so much of the capital of a corporation as is invested 
in United States stocks, by calling it a franchise tax. 

This Court having been established by the Constitu- 
tion and the judicial power extended to all cases in law 
and equity arising under the Constitution and laws of 
the United States, must be the ultimate tribunal for the 
determination of such questions. As was shown on the 
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briet of counsel for the plaintiff in error, the act of the 
New York Legislature ir question was copied literally 
from a statute of Pennsylvania which had long existed 
there. By the well-settled construction of the statute 
by the courts of that State the tax so imposed was held 
to be a tax upon the property of the corporation 
From this it would follow that so much of the capi- 
tal of a corporation as is invested in United States 


stocks should be exempt from the operation of the tax. 


The Courts of New York have given the act a different 
construction, holding that it imposes a franchise tax, 
and, therefore, the capital invested in United States 
stocks is not exempt from the operation of the act. 
Thus the same act has a different effect and operation 
in different States. Since the question involved is one 
arising under the Constitution and laws of the United 
States there can be no authoritative decision of equal 
and general application except by this Court. 

In Briscoe vs. Commonwealth Bank, 8 Peters, 118, 
and City of New York vs. Milne, 8 Peters, 120, the 
Chief-Justice announced the following rule : 


“ The practice of this Court is, not (except in 
“ cases of absolute necessity) to deliver any judgment 
“in cases where constitutional questions are in- 
“volved, unless four Judges concur in opinion, 
“ thus making the decision that of a majority of 
“the whole Court. In the present cases four 
“ Judges do not concur in opinion as to the con- 
“ stitutional questions which have -been argued. 
“ The Court therefore direct these cases to be re- 
“argued at the next Term, under the expectation 
“ that a larger number of the Judges may then be 
“* present.” 


The same cases were again called at the next Term of 
the Court, and the Chief-Justice said: “The Court 
“ cannot know whether there will be a full Court dur- 
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“the Term ; but as the Court is now composed, the 
“ constitution! cases will not be taken up ” (9 Peters, 85). 

In a note to that case it is stated that during that 
Term the Court was composed of six Justices [the full 
Court at the time being seven], the vacancy occasioned 
by the resignation of Mr. Justice DcvaL not having 
been filled. 

It thus appears that this Court early in its history 
adopted and adhered to a practice which required con- 
stitutional questions to be heard by a full Court. 

The importance of the question in this case suffi- 
ciently appears from the briefs on file. The division 
of the Court upon the question so presented sufficiently 
establishes the difficulty of the question. 

It is to be remembered that the Act of New York, 
passed June 15, 1886 (Laws of New York, 1886, Chap. 
679), changing the mode of taxation of certain corpo- 
rations, does not modify or repeal the act in question, 
except as to insurance companies, but leaves the Act of 
1880, as amended by the Act of 1881, to stand in re- 
spect of all other corporations subject to its provis- 
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THE HOME INSURANCE COMPANY OF NEW YORK, 
Plaintiff in Error, 
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L THE PEOPLE OF THE STATE OF NEW YORK. 
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supreme Court of the United States. 


In Error To THE Supreme Court orf THE Srare or New York. 


THe Home Insurance Company or NEw 


York, 
. * ye | lle . r . Q g. 
Plaintiff in Error, eee a ta 188 
AGAINST 


THe ProrLe orf THE Stare or New York. 


BRIEF UPON RE-HEARING 
For Plaintiff in Error. 


STATEMENT. 


The plaintiff in error is an insurance company of New York 
(p. 12). By chapter 542, section 3, of the laws of that state for 
1880 (2nfra, pp. 23, 24)), there was imposed upon such corporations, 
among others, a tax to be computed as follows: if the dividends 
declared during the year did not amount to six per cent, 
then the tax was to be at the rate of one and a half mills 
upon each dollar of the actual value of the capital stock; if such 
dividends amounted to six per cent or more, then the tax was to be 
at the rate of one quarter mill upon the capital stock for each one 
per cent of dividend declared ; and in case the corporation had com- 
mon stock upon which it had paid less than six per cent and pre- 
ferred stock upon which it had paid six per cent or more, then the 
tax was to be at the rate of one and a half mills upon each dollar of 
the actual value of the common stock, and one quarter mill upon the 
preferred stock for each one per cent of the dividend declared. By 
chapter 361, section 3, of the laws of 1881] (/xfra, p. 29), there was 
inserted in the act a definition of the tax as “a tax upon corporate 
franchise or. business.” 
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During the year L881, the defendant paid dividends at the rate of 
more than six per cent. This brought it within the provision of the 
statute as amended, imposing “a tax, as a tax upon its corporate 
“ franchise or business, to be computed as follows: * * at the 
“rate of one-quarter mill upon the capital stock for each one per 
* cent of dividend.” The defendant had a large part of its capi- 
tal stock invested in bonds of the United States. It claims that, for 
that year, it is taxable under this act only upon the part of its capital 
not so invested. The State, upon the other hand, claims that the 
defendant is taxable upon the basis of its entire capital (p. 5). 

An agreed case (Code of Civil Procedure, Sec. 1279) stating 
the facts was submitted by the parties to the Supreme Court of New 
York (pp. 4,5). The State had judgment (p. 7). This the Court 
of Appeals affirmed (p. 5; 92 N. Y., 528), and final judgment upon 
the remittitur was entered in the Supreme Court (pp. 8, 9). 
To that judgment defendant sued out this writ of error upon the 
ground that “there was drawn in question the validity of a statute 
“ of the State and of an authority exercised thereunder, on the ground 
“ of their being repugnant to the constitution or laws of the United 
“ States, and the decision was in favor of such their validity (p. 2). 

The cause was argued in this court at the October Term, 1886. 
The judgment was affirmed by a divided court (119 U. S., 129). 
Thereafter a rehearing was granted and the cause restored to the 
docket (122 U.S., 636). 


ASSIGNMENT OF ERROR. 


The judgment was erroneous in holding that the defendant was 
liable for a tax computed upon the basis of its entire capital. It 
should have held that the defendant was liable only for a tax 
upon that part of its capital not invested in United States bonds. 


BRIEF OF ARGUMENT. 


No tax can be imposed upon that part of defend- 
ant’s capital invested in United States bonds. 


A state cannot burden the operations of the national government 
by taxing its bonds without its consent (McCulloch vs. Maryland, 
4 Wheaton, 316, 436; Weston vs. Charleston, 2 Peters, 449; Banks 
vs. Mayor, 7 Wall, 16; People er re/. vs. Commissioners, 90 N. Y. 
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63). A tax upon the capital of a corporation is a tax upon the prop- 
erty in which the capital is invested. No part of the capital in- 
vested in United States bonds, therefore, is taxable. This is fully 
established in this court. 

In Bank of Commerce vs. New York (2 Black, 620), a statute 
of New York imposed a tax upon the capital of the bank at its actual 
value. Part of the capital was invested in United States bonds. It 
was held (NELson, J.), that the tax did not cover the capital so in- 
vested. The reason given was that this would be a tax upon the ex- 
ercise of the power of Congress “ to borrow money on the credit of 
the United States,” and that the attempted exercise of state author- 
ity in such cases would be in derogation of the powers granted to 
the national government within which it is supreme. “ If the en- 
“ croachment or usurpation to any extent is admitted,” the court 
said, “the principle involved would carry the exercise of the 
“ authority of the state to an indefinite limit, even to the destruction 
“of the power.” The same thing was ruled in Bank of the Com- 
monwealth vs. Commissioners of Taxes decided at the same term. 

Again, in the Bank Tax Case (2 Wallace, 200), the New York 
statutes had been changed so that banks were taxable upon 
“a valuation equal to the amount of their capital stock paid 
“in or secured to be paid in, and their surplus earnings (less 
“ten per cent) The capital of the bank was invested in 
United States bonds. The court, (Newtson, J.), said that the 
intent of the law-makers was plainly merely to change “ the 


“mode of ascertaining or fixing the amount of the capital of 
* 


99 
* 


“the banks, which is made the basis of taxation. 
“When providing for a tax on the capital at a valuation 
“the legislature could not but have intended a tax upon the 
“property in which the capital had been invested. * = * 
“Such is the practical effect of the tax and we think it would be 
* doing injustice to the intelligence of the legislature to hold that 
* such was not their intent in the enactment of the law.” It was, 
therefore, held that this was a tax on the property of the corpora- 
tion, and did not apply to United States bonds. At the same 
term the court decided twenty-four other similar cases upon pre- 
cisely the same grounds. 

If, then, this be a tax upon capital, it is without application 
to the part of defendant's capital stock invested in United States 
bonds. 
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Whether or not this is a tax upon capital is to be 
determined, not by the form of the statute, but by its 


effect. 

When the statute was first enacted the legislature merely im- 
posed the tax. The following year it inserted the definition thereof 
“as a tax upon corporate franchise or business.” But if the tax is, 
in its nature and effect, a tax upon capital, it is none the less so be- 
‘ause of this amendment declaring it to. be a tax upon franchise or 
business. The question is whether or not the tax is such as the leg- 
islature can impose. This obviously must be decided by the courts 
irrespective of any declaration as to the character of the tax by the 
legislature itself. 

In Brown vs. Maryland, 12 Wheaton, 419, a state statute 
required all importers of foreign goods to take out a license and 
pay a fee. The court held that this was a regulation of com- 
merce. It said (MarsuHa, C. J.), “ but if it should be proved 
“ that a duty on the article itself would be repugnant to the 
“ constitution, it is still argued that this is not a tax upon the 
“ article but on the person. ‘The state, it is said, may tax ocecu- 
“ patious, and this is nothing more. It is impossible to conceal 
“ from ourselves that this is varying the form without varying 
“the substance. It is treating a prohibition which is general, 
“as if it were confined to a particular mode of doing the forbid- 
“den thing. Ail must perceive that a tax on the sale of an 
‘ article imported only for sale is a tax on the article itself.” 
The same thing was ruled in Ward vs. Maryland, 12 Wall., 418; 
Welton vs. State, 91 U.S., 275; Webber vs. Virginia, 103 U.S., 
$344, and Walling vs. Michigan, 116 U.S., 446; Leloup vs. Mo- 
bile, 127 U.S., 640. 

In Smith vs. Turner (Passenger Cases), 7 How., 283, a state 
statute provided that the health officer of the port of New York 
should collect from the masters of vessels a certain sum for each 
passenger. ‘The moneys were to be used in supporting the 
Marine Hospital. ‘Yet this was held to be a regulation of com- 
meree. 

In Henderson vs. Mayor, 92 U.S., 259, a state statute pro- 
vided that the owners of steamers bringing passengers from for- 
eign ports should give a bond foreach passenger against his be- 
coming « public charge, or, at their option, make a cash pay- 
ment. It was claimed that, as the object of the provision 
was not taxation but protection against pauperism, it was 
valid as within the police power. jut the court, (MILLER, J.), 
held otherwise. It said, “in whatever language a statute may 
“be framed, its purpose must be determined by its natural and 
“reasonable effect “ (p. 268). It was apparent that the object 
of the statute, as judged by that criterion, was to compel the 


» 


owners of vessels to pay a sum of money for every passenger 
brought in, and, therefore, it was a regulation of commerce. 
To the same effect is Chy Lung vs. Freeman, 92 U.S., 275. 

In Cook vs. Pennsylvania, 97 U.5S., 566, state statutes re- 
quired auctioneers to take out a license, and to collect and pay 
into the state treasury a percentage upon all sales of goods of 
foreign manufacture. It was conceded that, if this was a_ tax 
upon the goods, it was unconstitutional. But it was contended 
that the authority of the auctioneer to make sales was derived 
from the state; that the state could, therefore, impose upon 
him a tax for the privilege conferred, and that this was not a tax 
on the articles sold, but tie amount of the sales made was 
merely the measure of the tax on the privilege. The court, 
(Minuer, J.), held that this tax on the privilege of selling foreign 
voods at auction was a tax upon the cre wils so sold. 

In ‘Transportation Co. vs. Parkersburg, 107 U.S., 691, a 
city ordinance fixed certain rates of wharfage. The suit was to 
enjoin proceedings at law for collection thereof. Its ground 
was that the ordinance was merely a subterfuge to impose a 
duty upon tonnage, and, therefore, unconstitutional. The court 
held that the intent of the ordinance was not material. 
Whether the charge was a charge for wharfage or a duty on 
tonnage must be determined by its provisions. And, upon ex- 
wnination, it was decided that the charge which resulted there- 
from was a charge for wharfage (pp. 695, 696). In short, it was 
held to be quite immaterial what the legislative body intended 
todo. The erucial question was what it, in fact, did. 

To the same effect are, Almy vs. California, 24 How., 169; 
Bank ‘Tax Case, 2 Wall, 200; Cummings vs. Missouri, 4 Wall., 
277, 325; Crandall vs. Nevada, 6 Wall, 35; State Freight Tax, 
15 Wall, 232; Inman Co. vs. Tinker, 94 U.S., 238; Hannibal, 
ete., KR. KR. Co., vs. Husen, 95 U. S., 465; Telegraph Co. vs. 
Texas, 105 U.S., 460; Moran vs. New Orleans, 112 U.S., 69; 
Kentucky Railroad Tax Cases, 115 U.S., 521, 337; Piekard vs. 
Pullman Co., 117 U.S., 84; Robbins vs. Shelby Taxing Dis- 
trict, 120 U. S., 489, 496; Fargo vs. Michigan, 121 U.S., 230, 
244; Bowman vs. Railway Co., 125 U.S., 465; Pullman Co. vs. 
Nolan, 22 Fed. Rep., 276, 281; People vs. Allen, 42 N. Y., 404, 
413; Matter of Deansville Cemetery Association, 66 N. Y., 569; 
In the Matter of Jacobs, US N. Y.. OS, 

Clearly, therefore, the declaration by the legislature that this is 


a tax on franchise or business is not controlling. “The name of 


this imposition is immaterial; if is the substance we are to con- 


sider” (Inman Co. vs. Tinker, 94 U. S., 238). 
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The statute has not the effect of imposing a tax 


upon franchise or business. 


The modes in which the franchises of a corporation may be taxed 
are clearly defined. It may be done by imposing a fixed sum, or “a 
“ oraduated contribution proportioned either to the value of the privi- 
“ leges granted, or to the extent of their exercise, or to the results of 
“ such exercise” (State Tax on Railroad Gross Receipts, 15 Wall., 
284 ; Delaware Railroad Tax, 18 Wall., 206, 251). These provisions 
of the act do not impose a fixed sum. Nor do they impose a con- 
tribution proportioned to the extent of the exercise of the franchise— 
to the amount of business done. That species of tax is imposed by 
section 5 of the same act (infra, pp. 24, 25). But these provisions 
do not refer to the amount of the business inany way. Is this then, 
“a contribution proportioned to the value or results of the privileges 
granted ?” 

The franchise is “the right to use the tangible property in a spe- 
“cial manner for purposes of gain” (State Railroad Tax Cases, 
92 U.S., 575). It is itself a part of the property of the corporation, 
but quite distinct and separate from its tangible property (Gordon vs. 
Appeal Tax Court, 3 How., 133, 150 ; Wilmington Railroad vs. Reid, 
13 Wall, 264, 265). It isa thing “ capable of appraisal and ascer- 
“ tainable by evidence, and is frequently made the subject of taxa- 
“ tion by the sovereign power. It is a right separate and distinct 
“ from the capital and moneyed assets of a corporation, andas to the 
“ value of which they furnish no evidence” (Conaughty vs. Saratoga 
Bank, 92 N. Y., 401). 

To the same effect are, Veazie Bank vs. Fenno, 8 Wall., 533, 
547; Monroe Savings Bank vs. Rochester, 37 N. Y., 365, 367 ; 
Porter vs. Rockford Co., 76 Ill, 561, 578. 
Its value is readily ascertained. It is determined by subtracting 
from the total actual value of the capital stock the total value of all 
items of property other than the franchise. The remainder is, of 
course, the value of the franchise—the value of the right to use the 
tangible property in a special manner for the purposes of gain. 
This method has the approval of this Court (State Railroad 

Tax Cases, 92 U. 5., 575, 602-607; see, too, Spring Valley 

Works vs. Schottler, 62 Cal., 69, 117; Burke vs. Badlam, 57 

Cal., 594; San José Company vs. January, /d., 614). 

Here neither the value of this part of the property of the corpor- 
ation nor the results of its use are in any way ascertained. But it is 
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claimed that this is a tax upon the franchise or its results, upon the 
ground that the tax is measured by the profits resulting from the 
use of the franchise—by the capacity of the company to declare 
dividends (p. 20). 

This is clearly erroneous. The tax is a percentage upon that 
part of defendant’s income which it has distributed in dividends—its 
net income or profits—without discrimination as to the source thereof. 
This, of course, is a tax upon the property from which the income 
arises (Bank of Kentucky vs. Commonwealth, & Bush, 46; Opinion 
of the Justices, 53 N. H., 634; People ex ve/. vs. Commissioners, {0 
N. Y¥., 63; Weston vs. Charleston, 2 Peters, 472, 475, 478; Philadel- 
phia Co. vs. Pennsylvania, 122 U. S., 326). But the franchise is 
only one part of defendant’s property. It is oniy in part the 
source of the dividends or net profits. They are tiie product 
of all the property. Indeed from the franchise without the 
other property no dividends or profits could possibly be made. This 
tax upon the entire amount of such dividends or profits is, therefore, 
a tax upon the value or result of the franchise only to the same 
extent and in the same manner that it is a tax upon the value or 
result of every other item of defendant's property including its 
United States bonds. And, as it includes property not taxable, it 
cannot be sustained as a tax on the franchise (Santa Clara County 
vs. Southern Pacific Co., 118 U. S., 394; California vs. Railroad Co., 
127 U.S., 1). 

The suggestion made below, that this is a franchise tax 
because paid to the State cirectly and in lieu of all other State 
taxes, is without weight. That might be the case equally if the 
tax were, in terms, imposed upon capital stock. Indeed the 
inference properly is that this is a property tax. For it was 
imposed in lieu of “the customary tax laid for state purposes 
upon property by the general law ” (p. 17). 

‘That this is not a tax upon the result of the franchise, or, 
in other words, the business, is manifest from comparison of 
these provisions with the provisions imposing such a tax which 
are contained in section 5 of the same act. The two are totally 
lifferent. 

These propositions are self evident. But the State claims that 
this court is already committed to the view that this is a tax upon 
franchise. And the court below placed its decision chiefly upon this 
ground (pp. 18, 20, 23). The cases relied upon are as follows : 

In Society for Savings vs. Coite, 6 Wall, 594, a statute of 
Connecticut required savings banks to pay a tax equal to a cer- 
tain percentage upon the amount of their deposits on a certain 
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day. It was claimed that, in so far as the deposits had been 
invested in United States bonds, the tax was bad. But the 
court (CLirrorD, J.) upheld the tax on the ground that “refer- 
‘ence is evidently made to the total amount of ceposits 
“on the day named, not as the subject matter for assess- 
“ment but as the basis for computing the tax required 
“to be paid (p. 608). Deposits are not capital stock in 
“any point of view, and they are not even investments 
“in the sense in which ‘the word is employed in the pro- 
“vision. * * The assessment as required to be made 
‘is wholly irrespective of value or of profit or loss (p. 610). 
“ Neither investment nor the value of the deposits being 
“mentioned in the provision, it seems clear that they are unim- 
“ portant in this investigation, as the amount of the tax is the 
“same whether the deposits, on the day named, have or have 
“ not been invested, and whether they are above the par value 
“ or of no value at all. Moneys received constitute deposits in 
“the sense in which the word is used in that provision, and the 
“ total amount of such deposit on that day furnishes the true 
“ basis of computation wholly irrespective of their market value 
“ or of the disposition made of the funds by the defendants” 
(p. 611). 

In Provident Institution vs. Massachusetts, 6 Wall., 611, 
statute of Massachusetts imposed a similar tax upon savings 
banks measured by the amount of their deposits. The question 
as to its application to United States bonds, therefore, was iden- 
tical with that involved in the last case. The court said, (CLIF- 
FORD, J.), “ deposits, as the word is employed in that sec tion, are 
“ the sums received by the institution from depositors without 
regard to the nature of the funds. They are not capital stock 
“in any sense, nor are they even investments, as the word is 
“ there used, which simply means the sums received, wholly 
“irrespective of the disposition made of the same or their 
“ market value (p. 627). Valuation of property has nothing to 
“do with determining the amount of the tax, but the amount 
“depends on the average amount of the deposits (p. 630), and 
“it is quite obvious that there is no necessary relation between 
“ the average amount of the deposits and the amount of the 
“property owned by the institution (p. 631). Compara- 
” ave vi alu: ation 1M aASSessIne prope rty taxes is the bi asis of com- 
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' individual, bat the amount of a franchise vs de ‘pe nile ves 
“ the business transacted by the corporation and the extent to 
“which they have exercised the privileges granted in their 
“ charter” (p. 632). But the court upheld the tax especially 
upon the ground that the local courts, as stated in the next 
case, had held such taxes to be taxes not upon property but upon 
franchise, and that this court was bound by these decisions (p. 
6350). 


EY 


iw 


— 


i ell 


— 


BY 


In Hamilton Co. vs. Massachusetts, 6 Wall., 632, a statute of 
the state required certain corporations, including the Hamilton 
Company, to pay a tax to the state, in lieu of all other taxation, 
of a percentage on the excess of the market value of their 
‘“apital stock over the value of their real estate and machinery 
as returned by the local assessors. Its capital stock was partly 
invested in United States bonds. The state courts had long held 
that this statute, construed in connection with certain provis- 
ions of the state constitution, imposed a tax upon franchise. This 
court held that it was bound by this construction by the state 
courts of their own constitution. It stated the grounds of its de- 
cision as follows, (CLIrrorp, J.), “separated from the peculiar 
“ provisions of the state constitution and the long practice under 
“ the original decision, the present cecision of the state court 
“upon the subject might well be criticised as founded in unsub- 
“ stantial distinctions, but, when weighed as an exposition of 
“ that peculiar clause, and, in view of the long practice of the 
“ state commencing long before the prior decision was mace, it 
“as not possible to withhold from the conclusion, a full and un- 
* qualified conenrrence ” (p. 640). “Such was the construction 
“ given to the term by the supreme court of the state more than 
* fifty years before the present controversy arose, and the rule is 
“ well settled in this court that the construction of the consti- 
‘tution or statute of a state by the highest judicial tribunal of 
“such state, in a case not involving any question under the 25th 
“ section of the judiciary act, is to be regarded as a part of the 
“ provision, and that it is as binding upon the courts of the 
“ United States as the text ” (pp. 640, 641). 

These cases, then, were decided upon two grounds. (1) It was 
held that a tax consisting of a percentage upon the deposits 
made with a savings bank, is a tax upon its franchise or business, 
and not a tax upon the property in which such deposits may be 
invested after they are received. (2) It was held, further, that the 
decision of the state court, although criticised in one of the eases as 
“founded in unsubstantial distinctions ” (6 Wall, 640), was binding 
upon this court. Whatever may be thought of the soundness of this 
latter ground (Louisville Co. vs. Palmes, 109 U.S., 244), it has no 
present application. For it is not sought to sustain the present tax 
by any decision of the courts of the State construing the statute by 
which it is imposed. 

The former ground, it has been claimed, controls the present case. 
Clearly this cannot be so. The question now involved is entirely 
different. ‘There the tax was a percentage upon the deposits, “ sim- 
ply the sums received, wholly irrespective of the disposition made 
of the same” (6 Wall, 627). The liability arose by reason of the 
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receipt of the deposit. 


money after it was received, whether or how it was invested, or 


What profit was realized from it. Those circumstances could in no 
way affect the liability—they could neither increase it nor diminish 
it. For, of necessity, they must be preceded by the act from which 
sprang the matured and complete lability—the receipt of the money. 
That and that alone was selected by the legislature for taxation at 
a percentage of the amount received. The statute did not in the 
slightest degree contemplate or relate to anything occurring there- 
after. ‘These were precisely the considerations which led the court 
to hold that the tax was laid upon the franchise or business of receiv- 
ing money on deposit—upon “the extent to which they, (the banks), 
had exercised the privileges granted by their charters ” (6 Wall, 632). 
but in the present case the tax is not measured by the moneys 
received by defendant—by the volume of its business, the extent to 
which it has exercised its franchise. The tax is a percentage com- 
pounded of two factors, the capital and the dividends. That is 
to say, it is measured by defendant’s permanent investment in the 
business and the net profits realized from its entire property. 

In the cases in 6 Wallace, then, the tax was independent of the 
tangible property of the corporation or any profits therefrom. Whether 
they existed or not the tax was fixed. The court, therefore, held that 
it was not a tax thereon. But here the tax depends entirely upon 
the amount of defendant's property and the profits therefrom. Until 
they are acquired there can be no tax. The tax is measured solely 
by their amount. So far from being similar, these modes of taxation 
are almost exactly the reverse of each other. In those cases the tax 
came before property and profits. Here property and profits must 
come before the tax. There the burden of the tax rested upon the 
franchise. But here, clearly, the ultimate burden rests upon the 
property of defendant invested in part in United States securities. 
That, therefore, is the subject of the tax (State Freight Tax Case, 15 
Wall., 252). 

The decision that even a tax consisting of a percentage upon all 
sums received by a savings bank was a tax upon franchise, was ar- 
rived at by a majority of the court, and in the face of emphatie dis- 
sent by three of the judges. That decision, therefore, should not be 
regarded as expressing the views of the court, save in cases identical 
in their facts. Much less can it be regarded as committing the court 
to the view that a tax upon the defendant which is a percentage 


It was quite immaterial what became of the 
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upon its capital and surplus earnings distributed as dividends, is a 
tax upon corporate franchise. On the contrary, the court repeated 
in those cases the rule laid down in the Bank Tax case that “a tax 
“ levied under a law of the state” (enacting that corporations shall) 
“ be liable to taxation on a valuation equal to the amount of their 
“ capital and their surplus earnings (is) a tax on the property of the 
“ corporation” (6 Wall, 629). These authorities, therefore, are 
without present application. 

In any event they must be deemed to be controlled by Phila- 
delphia and Southern Steamship Company vs. Pennsylvania, 122 
U. S., 326. In that case a state statute imposed a tax upon 
the gross receipts of a steamship company of the state, which were 
derived from the transportation of persons and property by se: 
between different states and to and from foreign countries. The com- 
pany claimed that this tax was an imposition upon interstate and for- 
eign commerce and therefore unconstitutional. The state contended 
(p. 329) that it was a tax upon the franchise which it had granted to 
its own corporation, and relied upon the cases in 6 Wallaee above 
stated. It was held, however, that the tax was imposed not upon 
the franchise but upon the commerce itself from which the receipts 
arose, and was, therefore, unconstitutional. 

The court said, “if, then, the commerce carried on by the 
“ plaintiff in error in this case could not be constitutionally 
“taxed by the state, could the fares and freights reecived 
“for transportation in carrying on that commerce be constitu- 
“tionally taxed? If the state cannot tax the transportation, 
“may it, nevertheless, tax the fares and freight received there- 
“for? Where is the difference? Looking at the substance 
“ of things, and not at mere forms, it is very difficult to see any 
“ difference. The one thing seems to be tantamount to the 
“other. It would seem to be rather metaphysics than plain 
“ logic for the state officially to say to the company, ‘ We will 
“not tax you for the transportation you perform, bat we will 
“ “tax you for what you get for performing it. Such a position 
“ean hardly be said to be based on 2 sound method of reason- 
“ing” (pp. 336,337). The tax “ certainly could not have been 
“intended as a tax upon the corporate franchise, because, by 
“the terms of the act, it was laid equally on the corporations of 
‘ other States doing business in Pennsylvania. Tf intended as 
“a tax on the franchise of doing business—which in this case 
“as the business of transportation in carrying on interstate and 
“ foreign commerce,—it would clearly be unconstitutional ” (p. 
342). To the same effect are Fargo vs. Michigan, 121 U. S., 
230; Leloup vs. Port of Mobile, 127 U.S., 640. 
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This precisely applies here. For here, also, by the terms of this act, 
the tax is laid equally on the corporations of other states doing 
business in the state (énfra, pp. 23, 24), and, therefore, is not a tax 
upon the corporate franchise. The case, too, rules that a tax upon 
the receipts of a corporation from any source is a tax upon the 
source from which the receipts arise—not upon the franchise of 
receiving them. This disposes of the claim that the court 1s com- 
mitted to the view that the present is a’ tax upon franchise. 

Neither upon principle nor authority, therefore, has the statute 
the effect of imposing a tax upon franchise or business. 


This is, in fact,a tax upom capital at its actual 
value, and, therefore, does not apply to that part of 
defendant’s capital invested in United States bonds. 


The act as originally passed speaks of corporations to which it 
applies aus “ liable to be taxed on their capital stock as provided” there- 
in (Laws of 1880, Ch. 542, See. 1 ; ‘fra, p. 22), and provides that 
“the capital stock and personal property of said corporations shall be 
” exempt from taxation, except as inthis act pi escribed ” (L/., Sec, 5). 
In 1881, it is true, the Legislature, in order to avoid the effect of the 
Bank Tax case (2 Wall., 200), changed the name of the tax (Laws of 
1881, Ch. 361, See. 3; tufra, p. 29) and made corresponding changes 
in the language of these provisions. But no change whatever was 
made in the character of the tax or in the method of its computa- 
tion or collection. Indeed, in 1882 the Legislature passed an 
amendment in which the capital stock is again deseribed as “the 
basis for tax under the provisions of this act” (Laws of 1882, Ch. 
151, See. 1; imfra, p. 33), and this was repeated in 1885 (Laws of 
1885, Ch. 501, Sec. 1; infra, p. 35). In the latter year, too, it was 
enacted that the amount of capital stock which should be “ the basis 
for tax ” in the case of all corporations liable to taxation, should be 
the amount of the capital employed within this state (/:/. ; infra, p. 
35. ‘That is to say, the place where the capital is employed—not 
where the franchises are granted—controls the amount of the tax. 
These statutory provisions clearly indicate that the tax is upon 
“apital. 

And, unless that be the case, the statute must have most incongru- 
ous and unequal effects. For the purpose of the tax corporations are 
of three classes, (1) those which have paid less than six per cent div- 
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idends ; (2) those which have paid six per cent, and (3) those which 
have paid more than six per cent. Those which have paid less than 
six per cent are taxed one and a half mills per dollar of the 
actual value of their capital stock. Those which have paid 
six per cent are taxed one and a half mills per dollar of the 
amount of their stock. Those which have paid more than six 
per cent are taxed for each additional one per cent of dividend 
one quarter mill more per dollar of the amount of their stock. In 
case 2 corporation has preferred stock upon which it has paid six 
per cent, and common stock upon which it has paid less, it is taxed 
upon the preferred stock at the rate of one anda half mulls of the 
amount thereof, and upon the common stock at the rate o’ one 
and a half mills per dollar of actual value (Laws of 1881, Ch. 361, 
See. 3; cnfra, p. 29, and re-enacted Laws of 1885, Ch. 35%. ) 

In the case of corporations paying less than six per cent, then, 
the act provides that there shall be a tax upon the “ actual value’ 
of their capital. It is settled that a tax in that form is a tax upon 
the property in which the capital is invested, and that corporations 
upon which it is imposed are entitled to deduct their United States 
bonds from the amount of the assessment (Bank of Commerce vs. 
New York, 2 Black, 620; Bank Tax Case, 2 Wallace, 200). But if 
the tax upon corporations paying six per cent or more. be a franchise 
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tax, such corporations will not be entitled to the deduction for their 
United States bonds to which those paying less than six per cent 
are entitled. Still further, where a corporation has paid less than 
Six per cent upon its common stock and that amount or more upon 
its preferred stock, it will be entitled to exemption as to its common 
stock for the amount of its capital invested in United States bonds, 
but not as to its preferred stock, although all its capital may be so 
invested. | 

If, on the other hand, the tax be a tax upon capital, the statute 
leads to no such incongruous and unequal results. Those corpora- 
tions which have paid less than six per cent are taxed one and a 
half mills per dollar of the actual value of their capital. Those 
which have paid six per cent are taxed one and «a half mills per 
dollar of the amount of their capital. For, as the stock pays the 
legal rate of interest, it is assumed to be worth par—its actual 
value and nominal amount will be the same. Those which have 
paid more than six per cent are taxed for each additional one per 
cent of dividend one quarter mill more per dollar of the amount of 
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their stock. For, as the rate of dividend rises, the value of the eapi- 
tal will rise above par. So, too, where a corporation has preferred 
stock which has paid six per cent or more and common stock which 
has paid less. Thus the rule is uniform in all cases. Each corpora- 
tion is taxed as nearly as may be on the actual value of its capital 
stock, both common and preferred. 

If, then, this be a tax upon capital, the statute establishes a com- 
prehensive system which bears equally upon all corporations which 
it affects. If it be a franchise tax, the statute is utterly incongru- 
ous and bears unequally both upon different corporations, and also 
upon different property of the same corporation. This the court 
below meets by saying that the legislature has power to impose un- 
equal taxes (p. 22). This may be so. But the same court had al- 
ready laid down the rule that in matters of taxation “it is a sacred 
“ duty to impose the burdens equally, and to enforce the maxim of law 
* and ethics alike that equality is equity ” (People vs. Commissioners, 
76 N. Y., 64, 71). “ Equality of taxation is a fundamental principle 
“ of our government, which no legislature, in the absence of the most 
“ explicit provisions, will be presumed to have intended to violate ” 
(People vs. Supervisors, 20 Barb., 81, 88, affd. 16 N. Y., 424). 
That, doubtless, is the principle of construction to be followed here. 
The court will, if possible, construe the statute so as to impose its 
burdens justly and equally. Especially should this be so when the 
opposite construction is sought solely for the purpose of imposing 
a burden upon property which this court has uniformly held to be 
exempt from taxation by the states. 

The statute, indeed admits of no construction other than that 
which will produce this result. The tax is a percentage upon the 
‘apital. The amount of this pereentage varies. But the subject 
matter taxed remains the same. That is the capital. The rate of 
tax increases or diminishes with the rate of dividend. There is 
no method of determining, with absolute exactness, the actual value 
of the capital stock of a corporation during any considerable per- 
iod. But no surer standard can be suggested than its results dur- 
ing that period—the dividends which it has. earned. For, while 
market value or any similar test is dependent largely upon expecta- 
tion for the future, the dividends made during the period in ques- 
tion measure the value of the stock during that time, as shown by 
experience (Oswego Starch Factory vs. Dolloway, 21 N. Y., 449; 
Commonwealth vs. Railroad Co., 29 Pa. St., 370; Lehigh Co. vs. 
Commonwealth, 55 Pa. St., 448). A tax varving in proportion to 
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the dividends must, therefore, vary in proportion to the actual value 
of the capital stock. The tax, then, is a pereeutage upon the cap- 
ital varying with its actual value; or, in other words, a tax upon the 


capital at its actual value. 

Ever since 1853, it may be remarked, it has been the policy 
and practice of the State to tax corporations upon the actual 
value of their stock (People vs. Ferguson, 358 N. Y., 89). At 
this late day it is suggested that such variation of the rate of 
taxation shows that the tax is imposed upon the franchise and 
“measured by its dividend-paying power.” But this is a com- 
plete misapprehension. A franchise in itself has no dividend- 
paying power. Dividends are the result, not merely of the 
franchise, but of all the other property as well. 

The provisions of this act have been jucicially construed in ae- 
cordance with these views. They were copied literally from a stat- 
ute of Pennsvivania (Laws of 1879, p. 114, See. 4) and have long 
existed there in the same substantial formi (Laws of 1844, p. 498, 
Sec. 33; 1859, p. 529; 1868, p. LOD, See. 4). [Tt is well settled there 
that they impose a tax upon the property of the corporation (West- 
chester Co. vs. County of Chester, 50 Pa. St., 252; Lackawanna 
Co. vs. Luzerne County, 42 Pa. St., 424, 480; Phoenix ron 
Co. vs. Commonwealth, 59 Pa. St., 104; Commonwealth vs. 
Pittsburg Co., 74 Pa. St., 83; Catawissa Co.’s Appeal, 78 
Pa. St., 59; Coatesville Gas Co. vs. County of Chester, 97 
Pa. St., 476, 481); and that “ the dividend of profit earned by the 
“stock is but a means of ascertaining its value” (Lehigh Co. 
vs. Commonwealth, 55 Pa. St., 448, 451). In Commonwealth vs. 
Standard Oil Co., 101 Pa. St., 119, the statute discussed was iden- 
tical with the one now involved (see ‘p. 122). The trial court, 
after reviewing the above cases, had said, “in view of this array of 
“ authoritative decisions we cannot avoid the conclusion that the 
“ tax in question in this case is a tax upon the tangible property of 
“ defendant, represented by its capital stock (p. 130).” It was held 
that deduction must, therefore, be made for property not within the 
jurisdiction of the court. This the Supreme Court affirmed, saying 
“the tax in this case is in no sense a license tax (p. 146).” 
It may be again remarked that the legislature of New York, in 1885, 
sulopted these views by enacting that the amount of capital stock 
which should be the basis for tax should be merely the amount em- 
ployed within the state (Laws of 1885, Chap. 501, Sec. 11; ‘fra, p. 
35). The Pennsvivania statute, too, was before this court in 
Gloucester Ferry Co, vs. Pennsylvania, 114 U.S., 196, and was then 
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regarded as imposing “a tax upon the capital” of corporations 
affected. 

From the terms of the act, and upon authority also, it is 
manifest that this is a tax, not upon defendant's franchise, but 
upon its capital stock at actual value. It comes precisely 
within the rules laid down, as above stated (supra, pp. 2, 3), in 
Bank of Commerce vs. New York (2 Black, 620), and the Bank 
Tax Case (2 Wall., 200). Indeed, the tax in the Bank Tax case 
possessed in a much greater degree than the present, the character 
of a tax upon franchise. Tor there the tax was upon the amount of 
the stock. Even if, by reason of losses, the capital had possessed 
little or no value it would equally have been taxable. But here, as 
has been shown, the tax depends entirely upon the actual value of the 
stock. Any question in the premises is finally disposed of by Phila- 
delphia Company vs. Pennsylvania, 122 U.S., 326. For there, as 
has been seen, it is held that a tax upon the income of a corporation 
is a tax, not upon its franchise, but upon the property from which 
the income is received. And the rule must clearly be the same 
when, as here, the tax is levied upon that part of the income of the 
corporation which has been distributed among its stockholders. 

The tax, therefore, does not apply to the part of defendant’s cap- 
ital invested in United States bonds. 


If, however, defendant be taxable upon the basis of 
its entire capital, including the bonds, the tax is re- 
pugnant to the Fourteenth Amendment of the Con- 
stitution of the United States. 


It is provided by the Fourteenth Amendment (See. 1) that no 
“state shall deprive any person of life, liberty or property without 
‘‘due process of law, nor deny to any person within its jurisdiction 
“the equal protection of the laws.” And the defendant is a person 
within the meaning of this provision (County of Santa Clara vs. 
Southern Pacific Company, 118 U.S., 394; Pembina Co. vs. Penn- 
sylvania, 125 U.S., 181, 189; Missouri Railway Co. vs. Mackey, 
127 U.S., 205. 

Inequality of taxation is such a denial of equal protection. This 
was ruled in Strauder vs. West Virginia (100 U. S., 303). The 
court, speaking of the act of congress providing that “all 
“persons within the jurisdiction of the United States 
“in every state and territory * * shall be subject to 
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“like * * fares, licenses and exactions of every kind as 
‘“ white citizens and no other” (R.S., See. 1977), said “This act 
* puts in the form of a statute what had been substantially ordained 
“ by the constitutional amendment.” That is to say unequal taxes or 
licenses are prohibited thereby. This seems to be recognized in 
California vs. Pacific Railroal Company, 127 U.S., 1. So, too, in 
the case of County of San Mateo vs. Southern Pacific Company 
8 Sawyer, 238; 13 Fed. Rep., 722. The constitution of Cal- 
ifornia provided that, except as to “railroad and other gueasi 
public corporations,” im assessing property for taxation mort- 
gages should be deducted; but that, in the case of railroads 
operated in more than one county, there should be no such dedue- 
tion. The court, (MreELD and SAWYER, dd). held that a corpora- 
tion is entitled, under the amendment, to the equal pro- 
tection of the laws; that this implies that it is exempt from any 
greater burdens or charges by way of taxation than such as are 


equally imposed upon all others under like circumstances; that 


uniformity of taxation requires uniformity in the mode of 
assessment, as well as in the rate of percentage charged, 
and that, in the different modes prescribed by the California consti- 
tution of assessing the value of the property of natural persons and 
of railroad corporations as the basis of taxation, there was a de- 
parture from the rule of equality and uniformity. 

“ Unequal exactions in every form or under any pretense are 
absolutely forbidden, and of course unequal taxation, for it is 
in that form that oppressive burdens are usually laid. Tt is 
not possible to conceive of equal protection under any system 
of laws where arbitrary and unequal taxation is permissible ; 
where different persons may be taxed on their property of the 
same kind, similarly situated, at different rates; where, for 
instance, one may be tixed at one per cent on the value of 
his property, another at two or five per cent, or where one 
may be thus taxed aecording to his color, because he is white 
or black, or brown, or vellow, or according to any other rule 
than that of a fixed rate proportionate to the value of his 
property (S Sawver, 251, 252). 

“ In the constitution of several states a provision is found re- 
quiring ‘equality and uniformity’ in the taxation of property, 
and this is held to mean that taxes must be levied according 
to some fixed rate or rule of apportionment, so that all per- 
sons shall pay the like amount upon similar kinds of property 
of the same value. * * What is enlled for under a con- 
stitutional provision requiring equality and uniformity in the 
taxation of property must be equally called for by the Four- 
teenth Amendment. The forced contribution from one which 
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would follow taxation of his property without reference to a 
“ common ratio, would be inconsistent with that equal protection 
“ which the amendment requires the state to extend to every per- 
son within its jurisdiction (/:/., 252). * * As the foundation 
“of all just and equitable taxation is the assessment of the 
“ property taxed—that is, the ascertainment of its value in 
“ order that the tax may be levied according to some ratio to 
the value— uniformity of taxation necessarily requires uniform- 
ity in the mode of assessment, as well as in the rate of taxa- 
“tion; or, to quote the language of the Suprenre Court of Ohio 
‘expressing the same thought. * uniformity in taxing implies 
© equality in the burden of taxation, and this equality of burden 
‘cannot exist without uniformity in the mode of assessment as 
“ *wellasin the rate of taxation.’ (Exchange Bank of Columbus 
“vs. Hines, 5 Ohio St. Rep., 1)” (dd., 254.) 

In that case, then, it is distinctly held that mequality of taxa- 
tion exists when by reason of deductions allowed in one ease and 
not in another, there are different modes of assessment upon similar 
property. And this court, too, has so held. 

In People vs. Weaver, 100 U.S., 539, a statute of the state 
permitted taxpayers to deduct the amount of their debts from 
the valuation of their personal property save in the case of 
national bank shares where no such deduction was permitted. It 
was held that this violated the requirement of the national bank 
act that bank shares should not be taxed at a greater rate than 
other moneyed capital. To the same effect are Supervisors vs. 
Stanley, 105 U.S., 305; Evansville Bank vs. Britton, 105 U.S., 
322; County of Santa Clara. vs. Southern Pacific Company, 18 
Fed. Rep., 585, 598. 

The present application of these principles is manifest. The 
tax upon corporations declaring less than six per cent, as has been 
seen, is a tax upon their property, and they are entitled to deduct 
from the assessment the amount of their United States bonds. This 
is incontroverable (Bank Tax Case, 2 Wallace, 200). Unless, then, 
those declaring over six per cent are allowed the same deduection— 
are relieved from taxation to the extent of their United States bonds— 
the tax is unequal and therefore unconstitutional. 

It is suggested that the legislature has power to classify eorpora- 
tions for purposes of taxation (p. 22). No doubt it may divide them 
into as many classes as the different pursuits followed by them may 
require (Railroad Tax Cases, 92 U.S., 575). But there can be no 
classification by arbitrary rules among those engaged in the same 
business, in the same locality. There can be no subdivisions merely 
according to wealth or prosperity. This does not satisfy the re- 
quirement of uniformity. The rule of equality in respect to the sub- 
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ject “ requires the same means and methods to be applied impartially 
“ to all the constituents of each class, so that the law shall operate 
“ equally and uniformly upon all persons in similar circumstances ” 
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(Kentucky Railroad Tax Cases, 115 U.S., 337). “ It means that no 
person or class of persons shall be denied the same protection of the 
“laws which is enjoyed by other persons or other classes in the 


“same place and under like circumstances ” (Missouri vs. Lewis, 101 


U ‘ 
ie , *) 


22, 31). 
In San Mateo County vs Southern Pacific Company (supra), 


the court said, “ It is no answer to this discrimination to say that 
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ce 


property in the state may be divided into classes, and 
different rates preseribed for them. Undoubtedly prop- 
erty may be classified for purposes of taxation. Real property 


‘may be subjected to one rate of taxation, personal property 


to another rate. Property in partieular districts may be 
taxed for local purposes, whilst property elsewhere may 
be exempt. Taxation on business in the form of licenses 
may also vary according to the calling or occupation 
licensed and the extent of business transacted; but even 
then there must be uniformity of charges with respect to the 
same calling or occupation in the same locality (PieLtp, J., 8 saw- 
ver,256). The ground of complaint here is that the law requires a 
higher value to be placed upon the defendant's property than 
upon the property of individuals similarly encumbered,or rather 
requires the assessor of the defendant's property, in estimat- 
ing its value, to disregard and set aside certain elements ma- 
terially affecting its amount, which are to be considered in esti- 


‘mating the value of the property of individuals. It is not 


classifying property to make this distinction in determining its 


‘value. It is not classifying property to provide that the prop- 


erty of certain parties, which has a mortgage upon it, shall be 
assessed at its value after deducting the mortgage, and that 
the property of other parties, also having a mortgage upon it, 
shall be taxed at its full value, without any deduetion. That 
is not providing for a different rate of taxation for clifferent 
kinds of property, but for unequal taxation according to the 
character of the owner (Frenp, J., //7., 257%. 

“ Classification should have reference to the different char- 
acter, situation and circumstances of the property, making a 
different form or mode of taxation proper, if not absolutely 
necessary. It eannot be arbitrarily made with mere reference 
to the nationality, color, or character of the owners, whether 
natural or artificial persons, without any reterence to a ciffer- 
ence in the character, situation or circumstances of the prop- 
erty. If the arbitrary discrimination and classification found 
in this case can be legally made under the constitution and 
the law of the land, then the subordinate State constitution or 
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“law can be so framed as to dispose of a man’s rights In prop- 
“erty of all kinds by arbitrary classification and definition with- 
“ out regard to the real facts, circumstances, or condition of the 
‘ property. A person may be classified and detined out of the 
“equal protection of the law; and if so with reference to this 
“ provision, he can also be classified and defined out of uni- 
‘ formity in the operation of the laws in other particulars; * * 
“indeed, out of all the guarantees of the constitution, state 
“ or national (Sawyer, C. J., J/., 307). 

To the same effect are, Gilman vs. Sheboygan, 2 Black, 510. 
Albany City Bank vs. Maher, 9 Fed. Rep., 884. County of 
Santa Clara vs. Southern Pacific Co., 18 Fed. Rep., 385, 396, 
409, 486. Dundee Co. vs. School Dist., 19 Fed. Rep., 359. Stuart 
vs. Palmer, 74 N. Y¥., 185, 189. State vs. Township, 36 New 
Jersey L., 66, 70. City vs. McQuillan, 9 Dana, 513. Howell 
vs. Bristol, 8 Bush, 495,498. Attorney-General vs. Winnebago 
Co., 11 Wis., 35,42. City of New Orleans vs. Home Ins. Co., 23 
La. Ann., 449. /n ve Ah Fong, 3 Sawyer, 144, 145. Ah Kow 
vs. Nunan, 5 Sawyer, 552. Parrott’s Case, 6 Sawyer, 349. 
Louisville & N. R. Co. vs. Railroad Comm., 19 Fed. Rep., 679. 

Upon principle the rule in regard to uniformity of taxation upon 
franchises must be the same as in regard to taxes upon any other 
property. ‘There can be no more reason why arbitrary distinctions 
should be made between persons owning that species of property 
than between the owner of property of any other kind. And _ it 
is so held (County of San Mateo vs. Southern Pacific Co., 8 Sawyer, 
256; Portland Bank vs. Apthorp, 12 Mass., 252, 258 ; Common- 
wealth vs. People’s Savings Bank, 5 Allen, 428, 431; Oliver vs. 
Washington Mills, 11 Allen, 268; State vs. Merchants’ Ins. Co., 12 
La. Ann., 802; Parish vs. Cochran, 20 La. Aun., 373; City of East 
St. Louis vs. Wehrung, 46 IIL, 392). 

If, then, the tax upon the defendant be a tax upon franchise, the 
statute is unconstitutional: For it subjects defendant to assessment 
and taxation upon its franchises at a higher rate than that imposed 
upon others in precisely the same situation. It, therefore, denies to 
the defendant equal protection of the laws. 


The Judgment should be Reversed. 


While the legislature has seen fit to describe the tax as a tax upon 
corporate franchise or business, examination shows it to be, in fact, a 
tax upon defendant's capital stock at its actual value. Defendant 
is, therefore, entitled to deduct its United States bonds.. But if de- 
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fendant is not entitled to such deduction the statute is un- 
constitutional. For other similar corporations are entitled there- 
to and the act, therefore, contravenes the rule that no state shall 
deny to any person the equal protection of the laws. 

If this tax be upheld, the exemption from state taxation of 
United States bonds in the hands of corporations is practically gone. 
Adopting the form of this statute and calling the tax a tax upon 
franchise or business, any state may impose a tax to be computed 
upon the capital at whatsoever rate it sees fit. For “it must always 
be remembered that, if the right to impose a tax at all exists, it Is a 
right which in its nature acknowledges no limits.” (Bank of Com- 
meree vs. New York, 2 Black, 620, 634)—* the power to tax involves 
“ the power to destroy” (California vs. Railroad Co., 127 U.S., 1, 41). 
And such tax must be paid, although all the capital be invested in 
United States bonds. Surely this court will not suffer the great 
principle of public policy that the states have no power, by “ taxa- 
“ tion or otherwise, to retard, impede, burden or in any manner con- 
“ trol the operations of the national government ” (McCulloch vs. 
Marvland, 4 Wheaton, 316, 456; Lane County vs. Oregon, 7 Wall., 
71, 77; California vs. Railroad Co., 127 U.S., 1), to be thus lightly 
frittered away. 

B. H. Bristow, 
Davip WILLcox, 
Of Counsel for Plaintiff in Error. 
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STATUTES OF NEW YORK. 
LAWS OF 1880, CHAP. 542. 


AN ACT to provide for raising taxes for the use of the State upon 
certain corporations, joint-stock companies and associations. 
Passed June 1, 1880 ; three-fifths being present. 

The People of the State of New York, represented in Senate and 
Assembly, do enact as follows : 

SECTION 1. Hereafter, it shall be the duty of the president or 
treasurer of every association, corporation or joint-stock company 
liable to be taxed on its capital stock, as provided in section three of 
this act, to make report in writing to the comptroller, annually, on or 
before the fifteenth day of November, stating specifically the amount 
of capital paid in, the date, amount and rate per centum of each and 
every dividend declared by their respective corporations, joint-stock 
companies or associations during the year ending with the first day of 
said month. In all cases where any such corporation, joint-stock 
company or association shall fail to make or declare any dividend 
upon either its common or preferred stock during the year ending as 
aforesaid, or in case the dividend or dividends made or declared 
upon either its common or preferred stock during the year ending 
as aforesaid, shall amount to less than six percentum upon the par 
value of the said common or preferred stock, the treasurer and 
secretary thereof, after being duly sworn or affirmed to do and per- 
form the same with fidelity, according to the best of their knowledge 
and belief, shall, between the first and fifteenth days of November in 
sach year in which no dividend has been made or declared as afore- 
said, or in which the dividend or dividends made or declared upon 
either its common or preferred stock amounted to less than six percent - 
um upon the par value of said common or preferred stock, estimate and 
appraise the capital stock of such company upon which no dividend 
has been made or declared, or upon the par value of which the 
dividend or dividends made or declared amounted to less than six 
per centum, at its actual value in cash, not less, however, than the 
average price which said stock sold for during said year; and when 
the same shall have been so truly estimated and appraised, they 
shall forthwith forward to the comptroller a certificate thereof, ac- 
companied by a copy of their said oath or affirmation, by them 
signed, and attested by the magistrate or other person qualified to 
administer the same; provided, that if the comptroller is not satis- 
tied with the valuation so made and returned, he is hereby authorized 
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and empowered to make a valuation thereof and to settle an account 
upon the valuation so made by him for the taxes, penalties and 
interest due the estate thereon ; and univ association, corporation or 
joint-stock company ilissatisfied with the account so settled may 
within ten days appeal therefrom to the board of equalization, which 
board, on such appeal, shall affirm or correct the account so settled 
by the comptroller, and the decision of said board shall be final ; but 
such appeal shall not stay proceedings unless the full amount of the 
taxes, penalties and interest so due on said account, as settled by the 
comptroller, be deposited with the State treasurer. 

$2. If the said officers of any such corporation, jomt-stock com- 
pany or association shall neglect or refuse to furnish the comptroller, 
on or before the fifteenth day of November of each and every year, 
with the report aforesaid, or the certificate of appraisement, and oath 
or affirmation, as the case may be, as required by the first section of 
this act, it shall be the duty of the comptroller of the State to add 
ten per centum to the tax of said corporation for each and every 
year for which such report or certificate of appraisement and oath 
or affirmation were not so furnished, which percentage shall be 
assessed and collected with the said tax in the usual manner of 
assessing and collecting such taxes ; provided, that if said officers of 
any such corporation, joint-stock company or association shall 
intentionally fail to comply with the provisions of the first section of 
this act for two successive years, the comptroller shall report the 
fact to the governor, who, if he shall be made satisfied that such 
failure was intentional, shall thereupon direct the attorney-general 
to take proceedings, ip the name of the people of this State, to de- 
clare the charter of said corporation, joint-stock company or associa- 
tion forfeited, and its chartered privileges at an end; and for such 
intentional failure, the charter, chartered privileges, corporate rights 
and franchises of every such corporation, joint-stock company or 
association shall cease, end, and be determined. 

$ 3. Every corporation, joint-stock company or association 
whatever, now or hereafter incorporated under any law of this State, 
or now or hereafter incorporated by any other State or country and 
doing business in this State, except savings banks, and institutions 
for savings, life insurance companies, banks and foreign insurance 
companies, and manufacturing corporations carrying on manufacture 
within this State, shall be subject to and pay a tax into the treasury 
of the State annually, to be computed as follows: If the dividend 
or dividends, made or declared by such corporation, joint-stock 
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company or association, during any year ending with the first - 
Monday in November, amount to six or more than six per centum 
upon the par value of its capital stock, then the tax to be at the 
‘ate of one-quarter mill upon the capital stock for each one per 
centum of dividend so made or declared, or if ne dividend be made 
or declared, or if the dividend or dividends made or declared 
do not amount to six per centum upon the par value of 
said capital stock, then the tax to be at the rate of one and one-half 
mills upon each dollar of a valuation of the said capital stock made 
in accordance with the provisions of the first section of this act; 
and in case any such corporation, joint-stock company or association 
shall have more than one kind of capital stock, as, for instance, 
common and preferred stock, and upon one of said stocks a dividend 
or dividends amounting to six or more than six per centum upon the 
par value thereof has been made or declared, and upon the other no 
dividend has been made or declared or the dividend or dividends 
made or declared thereon amount to less than six per centum upon 
the par value thereof, then the tax shall be at the rate of one-quarter 
mill for each one per centum of dividend made or declared upon the 
‘apital stock, upon the par value of which the dividend or dividends 
made or declared amount to six or more than six per centum, and in 
addition thereto, tax shall be charged at the rate of one and one-half 
mills upon each dollar of valuation, made also in accordance with 
the provisions of the first section of this act, of the capital stock 
upon which no dividend was made or declared, or upon the par 
value of which the dividend or dividends made or declared did not 
amount to six per centum. 
$4. It shall be the duty of the treasurer or other officer, having 
charge of any corporation, joint-stock company or association, upon 
which a tax is imposed by either of the preceding sections of this act, 
to transmit the amount of said tax to the treasury of the State 
within fifteen days from the first day of January in each and every 
yeal. | 
$ 5. Hereafter it shall be the duty of the president, secretary, or 
other proper officer of each and every insurance company or associa- 
tion incorporated by or under any law of this State, except life in- 
surance companies, and purely mutual beneticial associations, whose 
fund for the benefit of members, their families, or heirs, is made up 
entirely of contributions of their members, and the accumulated in- 
terest thereon, to make report in writing to the comptroller semi- 
annually upon the first days of August and February in each year 
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setting forth the entire amount of premiums received on business 
done in this State by such company or association during the six 
months ending the preceding first days of July and January, whether 
the said premiums were received in money or in the form of notes, 
credits, or any other substitute for money, and every such corporation 


or association shall pay into the State treasury at the dates aforesaid 
a tax of eight-tenths of one per centum upon the gross amount of 
said premium ; provided, that said report shall be made under oath or 
affirmation, and that it shall be the duty of the comptroller of the 
State to add ten per centum to the account of any company or as- 
sociation whose officers shall neglect or refuse for a period of thirty 
days to make the said report, or to pay into the State treasury the 
Every fire or marine insurance com- 


tax imposed by this section. 
pany organized under the laws of any other State or country, and 


doing business in this State, and every person, partnership, corpora- 


tion, or company doing a fire or marine insurance business in this 
State, shall pay into the treasury on the first day of February and 


August in each vear, a tax of eight-tenths of one pereentum on their 


“ross premiums received by them on business transacted in this 


State during the six months preceding the first day of January and 


July. And every such company, person, partnership, or corporation, 
or the agents and officers thereof in this State shall make report in 
writing to the comptroller semi-annually, upon the first day of Feb- 


ruary and August in each year, setting forth the entire amount of 


premiums received. 


$6. In addition to the taxes above provided for, every corpora- 


tion formed for railroad, canal, steamboat, ferry, express, navigation 


or transportation purposes, and every elevated railway company, and 


every other corporation, joint-stock company or association now or 


hereafter incorporated by or under any law of this State, or now or 


hereafter Incorporated by any other State or country and doing busi- 


ness in this State, and 


owning 


=? 


operating or leasing to or 


from an- 


other corporation, joint-stock company or association, any railroad, 


canal, steamboat, ferry, express, navigation, pipe line or transporta- 


tion route or line, or clevated ruilway, or other device for the trans- 


portation of freight or passengers, or in any way engaged in the 


business of transporting freights or passengers, and every telegraph 


company or telephone cqmpany incorporated under the laws of this 


or any other State, and doing business in this State, and every ex- 


press company, palace car or sleeping car company, incorporated or 


unincorporated, doing business in this State, shall pay to the State 
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treasurer for the use of the State a tax of five-tenths of one per 
centum upon the gross earnings in this State of said corporation or 
company, for tolls, transportation, telegraph or express business 
transacted in this State, and in arriving at the gross earnings of any 
express, palace car or sleeping car company, or freight line, there 
shall be first deducted the expenses paid to any common carrier for 
transportation upon such business within this State. Nothing in 
this section contained shall be held to apply to any street surface 
railroad company. 

$7. The tax imposed under section ‘six of this act shall be paid 
semi-annually, upon the first days of February and August of each 
year, the first payment to be made on the first day of August, A. D. 
eighteen hundred and eighty, and for the purpose of ascertaining the 
amount of the same, it shall be the duty of the treasurer or other 
proper officer of the corporations, joint-stock companies or associa- 
tions therein referred to, to transmit to the comptroller a statement, 
under oath or affirmation, of the amount of the gross receipts of the 
said associations, corporations or jomt-stock companies derived from 
all sources during the preceding six months, and if any such corpora- 
tion, joint-stock company or association shall neglect or refuse, for a 
period of thirty days after such tax becomes due, to make returns or 
to pay the same, the amount thereof, with the addition of ten per 
centum thereto, shall be collected for the use of the State as other 
taxes are recoverable by law, from such corporation, joint-stock com- 
pany or association. 

$8. The lands and real estate of the various corporations, joint- 
stock companies and associations mentioned in this act shall continue 
to be assessed and taxed where situated, but the capital stock and 
personal property of said corporations, joint-stock companies and 
associations shall hereatter be exempt from assessment or taxation, 
except as in this act prescribed, and no tux on gross receipts, except 
as in this statute authorized, shall be imposed or charged against any 
street horse-railroad company. 

$9. The taxes imposed by this act, and the revenue derived there- 
from shall be applicable to the payment of the ordinary and current 
expenses of the State, and if any corporation, joint-stock company 
or association shall neglect or refuse to pay any tax by this act re- 
quired to be paid, the same may be sued for in the name of the 
people of the State, and recovered in any court of competent juris- 
diction, in an action to be brought by the attorney-general at the 
instance of the comptroller. 

$10. This act shall take effect immediately. 


QT 
LAWS OF 1881, CHAPTER 361. 


AN ACT to amend chapter five hundred and forty-two of the laws of 
eighteen hundred and eighty, entitled “An Aet to provide 
for raising taxes for the use of the State upon certain cor- 
porations, joint-stock companies and associations.” 


Passed May 26th, 1881; three-fifths being present. 


The People of the State of New York, represented in Senate and 
Assembly, do enact us follows . 


Secrion Ll. Chapter five hundred and forty-two of the laws of 
eighteen hundred and eighty, entitled “ An act to provide for raising 
taxes for the use of the State upon certain corporations, joint-stock 
companies and associations,” is hereby amended so as to read as 
follows : 

$1. Hereafter it shall be the duty of the president or treasurer 
of every association, corporation or joint-stock company liable to be 
taxed on its corporate franchise or business, as provided in section 
three of this act, to make report in writing to the comptroller, an- 
nually, on or before the fifteenth day of November, stating specifi- 
eally the amount of capital paid in, the date, amount and rate per 
centum of each and every dividend declared by their respective cor- 
porations, joint-stock companies or associations, during the year 
ending with the first day of said month. In all cases where any 
such corporation, joint-stock companies or associations shall fail to 
make or declare any dividend upon either its common or preferred 
stock during the vear ending as aforesaid, or in case the dividend 
or dividends made or declared spon either its common or preferred 
stock during the year e »:ding as aforesaid, shall amount to less than 
six per centum upon the par value of the said common or preferred 
stock, the treasurer and secretary thereof, after being duly sworn or 
affirmed to do and perform the same with fidelity, according to the 
best of their knowledge and belief, shall, between the first and fif- 
teenth days of November, in each year, in which no dividend has 
been made or declared as aforesaid, or in which the dividend or 
dividends made or declared upon either its common or preferred 
stock amounted to less than six per centum upon the par value of said 
common or preferred stock, estimate and appraise the capital stock 
of such company upon which no dividend has been made or declared, 
or upon the par value of which the dividend or dividends made or 
declared amounted to less than six per centum, at its actual value in 
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cash, not less, however, than the average price which said stock sold 
for during said year; and when the same shall have been so truly 
estimated and appraised, they shall forthwith forward to the comp- 
troller a certificate thereof, accompanied by a copy of their said 
oath or affirmation, by them signed, and attested by the magistrate 
or other person qualified to administer the same ; provided, that if 
the comptroller is not satisfied with the valuation so made and re- 
turned, he is hereby authorized and empowered to make a valuation 
thereof and to settle an account upon the valuation so made by him 
for the taxes, penalties and interest due the State thereon ; and any 
association, corporation or joint-stock company dissatisfied with the 
account so settled, may within ten days appeal therefrom to a board 
consisting of the secretary of State, attorney-general and state 
treasurer, Which board, on such appeal, shall affirm or correct the 
account so settled by the comptroller, and the decision of said board 
shall be final; but such appeal shall not stay proceedings unless the 
full amount of the taxes, penalties and interest as due on said ac- 
count, as settled by the comptroller, be deposited with the state 
treasurer. 

$2. If the said officers of any such corporation, joint-stock com- 
pany or association shall neglect or refuse to furnish the comptroller, 
on or before the fifteenth day of November of each and every year, 
with the report aforesaid, or the certificate of appraisement, and 
oath or affirmation, as the case may be, as required by the first sec- 
tion of this act, or to pay the tax imposed on such corporation, com- 
pany or association within fifteen days after the first of January as 
provided in the fourth section of this act, it shall be the duty of the 
eomptroller of the state to add ten per centum to the tax of said 
corporation, company or association, for each and every year 
for which such report or certificate of appraisement and oath .or 
‘affirmation were not so furnished, or for which such tax shall not 
have been paid, which percentage shall be assessed and collected 
with the said tax in the usual manner of assessing and collecting 
such taxes; provided, that if said officers of any such corporation, 
joint-stock company or association shall intentionally fail to comply 
with the provisions of tlie first or fourth section of this act for one 
year, the comptroller shall report the fact to the governor, who, if he 
shall be made satisfied that such failure was intentional, shall there- 
upon direct the attorney-general to take proceedings, in the name of 
the people of this State, to declare the charter or privileges of said 
corporation, joint-stock company or association forfeited, and at an 
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end; and for such intentional failure duly found, the charter and 
privileges of every such corporation, company or association shall 
cease, end, and be determined. 

$ 3. Every corporation, joint-stock company or association what- 
ever, now or hereafter incorporated or organized under any law of 
this state, or now or hereafter incorporated or organized by or un- 
der the laws of any other state or country and doimg business in 
this state, except savings banks, and institutions for savings, life in- 
surance companies, banks and foreign imsurance companies, and 
manufacturing corporations carrying on manufacture within this 
state, which exception shall not be taken to include gas companies 
or trust companies, shall be subject to and pay a tax, as a tax upon 
its corporate franchise or business, into the treasury of the state an- 
nually, to be computed as follows: If the dividend or dividends 
made or declared by such corporation, joint-stock company or asso- 
ciation, during any year ending with the first day of November, 
amount to six or more than six per centum upon the par value of 
its capital stock, then the tax to be at the rate of one-quarter mill 
upon the capital stock for each one per centum of dividends so made 
or declared ; or if no dividend be made or declared, or if the divi- 
dend or dividends made or declared do not amount to six per 
centum upon the par value of said capital stock, then the tax to be 
at the rate of one and one-half mills upon each dollar of a valuation 
of said capital stock made in accordance with the provisions of 
the first section of this act ; and in case any such corporation, joint- 
stock company or association shall have more than one kind of eapi- 
tal stock, as, for instance, common and preferred stock, and upon 
one of said stocks a dividend or dividends amounting to six or more 
than six per centum upon the par value thereof has been made or 
declared, and upon the other no dividend has been made or de- 
clared, or the dividend or dividends made or declared thereon 
umount to less than six per centum upon the par value thereof, then 
the tax shall be at the rate of one-quarter mill for each one per 
centum of dividend made or declared upon the capital stock, upon 
the par value of which the dividend or dividends made or declared 
amount to six or more than six per centum, and in addition thereto, 
tax shall be charged at the rate of one and one-half mills upon each 
dollar of a valuation, made also in accordance with the provisions 
of this act, of the capital stock upon which no dividend was made or 
declared, or upon the par value of which the dividend or dividends 
made or aeclared did not amount to six per ceutum. 
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$4. It shall be the duty of the treasurer or other officer having 
charge of any corporation, joint-stock company or association, upon 
which a tax is imposed by either of the preceding sections of this 
act to transmit the amount of said tax to the treasury of the state 
within fifteen days after the first day of January in each and every 
year. 

$ 5. Hereafter it shall be the duty of the president, secretary, or 
other proper officer of every insurance company and every associa- 
tion organized or incorporated by or under any law of this state, and 
of every person or partnership doing an insurance business in this state 
(except life insurance companies, and purely mutual beneficial associa- 
tions, whose fund for the benetit of members, their families, or heirs, 
is made up entirely of contributions of their members, and the accu- 
mulated interest thereon), to make report in writing to the comptrol- 
ler annually upon the first day of August in each year, after the first day 
of August, eighteen hundred and eighty-one, setting forth the entire 
amount of premiums received on business done in this state by such 
company or association, person or partnership during the year ending 
with the preceding thirtieth day of June, whether the said premiums 
were in money or in the form of notes, credits, or any other substi- 
tute for money, and every such company, association, person or part- 
nership shall pay into the state treasury, at the date aforesaid, a tax, 
as a tax on its corporate franchise or business, at the rate of eight- 
tenths of one per centum upon the gross amount of said premiums. 
And every company or association organized under the laws of any 
other state or country, and every person or partnership doing an in- 
surance business in this state, except as aforesaid, shall pay into the 
treasury on the first day of August in each year a tax at the rate of 
eight-tenths of one per centum on their gross premiums received by 
them on business transacted in this state during the year ending with 
the preceding thirtieth day of June, whether the said premiums were 
in money or in the form of notes, credits, or any other substitute for 
money. And every such company, association, person, partnership, 
or the agents and officers thereof, in this state shall make report in 
writing to the comptroller annually upon the first day of August in 
each year, setting forth the entire amount of premiums received dur- 
ing the period aforesaid. Provided, that the reports above required 
shall be made under oath or affirmation, and that it shall be the duty 
of the comptroller of the state to add ten per centum to the account 
of any company, association, person, or partnership, which shall neg- 
lect or refuse for a period of thirty days to make the said report, or 
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to pay into the state treasury the tax imposed by this section. And 
it shall also be the duty of the president, secretary, or other proper 
ofticer of each and every insurance company, association, partner- 
ship, and of every person liable to be taxed under this section, to 
make a report in writing to the comptroller on the first day of Au- 
vust, eighteen hundred and eighty-one, under oath or affirmation, of 
the entire amount of premiums received on business done im this 
state during the six months ending with the preceding thirtieth day 
of June. and to pay a tax at the rate of eight-tenths of one per 
centum thereon. And it shall be the duty of the comptroller of the 
state to add ten per centum to the account of any company, associa- 
tion, person or partnership, which shall neglect or refuse for a period 
of thirty days to make the said report, or to pay into the state 
treasury the tax imposed. 

$ 6. In addition to the taxes above provided for, every corporation 
‘ formed for railroad,canal steamboat, ferry express, navigation or trans- 
portation purposes, and every elevated railway company, and every 
other corporation, joint-stock company or association now or hereafter 
incorporated or organized by or under any law of this state, or now or 
hereafter incorporated or organized by or under the laws of any other 
state or country and doing basiness in this state, and owning, oper- 
ating or leasing to or from an other corporation, joint-stock company 
or association, any railroad, canal, steamboat, ferry, express, naviga- 
tion, pipe line or transportation route or line, or elevated railway, or 
other device for the transportation of freight or passengers, or in any 
way engaged in the business of transporting freights or passengers, 
and every telegraph company or telephone company incorporated 
under the laws of this or any other state, and doing business in this 
state, and every express company or association, palace-car or sleep- 
ing-car company or association Incorporated or unincorporated, do- 
ing business in this state, shall pay to the state treasurer for the use 
of the state, as a tax upon its corporate franchise or business in this 
State, a tax, at the rate of five-tenths of one per centum upon the 
gross earnings in this state of said corporation or company or asso- 
elation, for tolls, transportation, telegraph, telephone or express 
business transacted in this state. ; ; 

$7. The tax imposed under section six of this act shall, after the 
first day of August, eighteen hundred and eighty-one, be paid annu- 
ally on the first day of August of each year. Lt shall be the daty of 
the president, secretary or other proper officer of the corporations, 
joint-stock companies or associations referred to in section six of 
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records of any such association, corporation or joint-stock associa- 
tion, and fix and determine the amount of tax due in pursuance of 
the provisions of this act, and in case of the non-payment of the 
umount of tax so ascertained to be due, together with the expenses 
of such examination for a period of thirty days after notice to any 
association, corporation or joint-stock company so In default, the 
sume may be sued for in the name of the people of the state, and re- 
covered in the same manner provided in section nine of this act. 
$15. The comptroller is authorized to issue subpoenas requiring 
the attendance before him of any officer, agent, clerk or emplovee of 
any association, corporation or joint-stock company liable to be 
taxed on its corporate franchise or business, capital or dividends 
under any of the provisions of this act, and to administer oaths to 
and examine them or any one or more of them on oath in relation 
to any matter which may in any way be material in deterinining the 
amount of the tax to be paid by any such association, corporation or 
joint-stock company ; it shall be the duty of the person or persons 
thus subpoenaed to attend as thereby required and give testimony 
on the subject aforesaid, and in case of failure to so attend to testify, 
the person so failing shall be guilty of a contempt, and any special 
term of the Supreme Court may adjudge and determine the punish- 
ment therefor in the same manner and to the same extent as provided 
in the Code of Civil Procedure for the punishment of contempt of 
court other than criminal contempt. | 

$2. This act shail take effect immediately. 
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LAWS OF 1885, CHAP. 501. 


AN ACT to amend chapter one hundred and fifty-one of the laws of 
eighteen hundred and eighty-two, entitled “ An act to amend 
chapter three hundred and _ sixty-one, of the laws of 
eighteen hundred and eighty-one, entitled ‘An act to 
amend chapter tive hundred and forty-two of the laws of 
eighteen hundred and eighty, entitled ‘ An act to provide for 
raising taxes for the use of the state upon certain corpora- 
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tions, joint-stock companies and associations.’ 
Passed, June 13, 1885 ; three-fifths being present. 


The People of the State of New York, represented in Senate and 


Assembly, do enact as follows : 


Section 1. Section one of chapter one hundred and fifty-one of 
the laws of eighteen hundred and eighty-two, entitled “ An act to 
amend chapter three hundred and sixty-one of the laws of eighteen 
hundred and eighty-one, entitled an act to amend chapter five hun- 
dred and forty-two of the laws of eighteen hundred and eighty, en- 
titled ‘An act to provide for raising taxes for the use of the state 
upon certain corporations, joint-stock companies and associations,’ ” 
is hereby amended so as to read as follows : 

$1. Chapter three hundred and sixty-one of the laws of eighteen 
hundred and eighty-one, entitled “An act to amend chapter five 
hundred and forty-two of the laws of eighteen hundred and eighty, 
entitled ‘ An act to provide for raising taxes for the use of the state 
upon certain corporations, joint-stock companies and associations,’ ” 
is hereby amended by adding thereto nine additional sections, to be 
‘alled sections eleven, twelve, thirteen, fourteen, fifteen, sixteen, 
seventeen, eighteen and nineteen, to read as follows: 

$ 11. The amount of capital stoek which shall be the basis for tax 
under the provisions of section three of this act, in the ease of every 
corporation, joint-stock company and association liable to taxation 
thereunder, shall be the amount-of capital stock employed within 
this state. In making to the comptroller the repert in writing or 
certificate of estimate and appraisal of the capital stock of such cor- 
poration, joint-stock company or association provided for by the first 
section of this act, it shall be the duty of the president or treasurer 
thereof, as the case may be, to state specifically the amount of capi- 
tal stock employed within this state, of such corporation, joint-stock 
company or association. Whenever the comptroller is dissatisfied 
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with such report or certificate of estimate and appraisal, as the case 
inay be, of any corporation, joint-stock company or association. whose 
capital is only partially employed within this state, he is authorized 
and empowered to ascertain, fix and determine the amount of capital 
employed within this state, and to settle an account for the taxes and 
penalties due the state thereon. 

$12. Whenever any corporation, joint-stock company or associa- 
tion liable to make reports or certificates of estimate and appraisal 
to the comptroller, wnder any of the provisions of this act, shall 
neglect or refuse to make such report or reports within the time pre- 
scribed in this act, or shall make such report or certificate as shall 
be unsatisfactory to the comptroller, the comptroller is authorized to 
examine, or cause to be examined, the books and records of any such 
corporation, joint-stock company or association, and to fix and deter- 
mine the amount of tax and penalty due in pursuance of the pro- 
visions of this act, either from the said books and records, or from 
any other data in his possession which shall be satisfactory to him, 
and to settle an account for said tax and penalty, together with the 
expenses of such examination, against said corporation, joint-stock 
company or association. 

$15. Whenever the comptroller shall deem it necessary or im- 
portant to examine any person as a witness upon any subject or mat- 
ter relating to the amount of capital stock of such corporation, or to 
use, eXmmine or inspect any book, account, voucher or document in 
possession of any officer of such corporation, or other person, or 
under his control, relating to such capital stock and tax, he shall 
have the power to issue a subpoena in proper form, commanding 
such person or officer to appear before him or some person desig- 
nated as commissioner by him by an appointment in writing, filed in 
the office of such comptroller, at a time and at the place where the 
principal office of such corporation is situated within this state in 
such subpoena specified, to be examined as a witness, and such sub- 
poena may contain a clause requiring such person or officer to pro- 
duce on such exainination all books, papers and documents in his 
possession or under his control, relating to the capital stock of such 
corporation and the amount thereof employed within this state. 
Such subpoena shall be served upon the person named by showing him 
the original subpoena and delivering to and leaving with him at the 
same time a copy thereof. The comptroller or the commissioner so 
designated by him as aforesaid may administer oaths to such per- 
sons as he may desire to examine, so brought before him by sub- 
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poena or otherwise, and examine them on oath in relation to any 
matter which may in anywise be material in determining the amount 
of the tax to be paid by any such corporation, joint-stock company 
association as aforesaid. | Whenever any person duly subpeenaed 
appear and give evidence as aforesaid, or to produce any books 
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or 
te 
and papers as hereinbefore provided, shall neglect or refuse to appear 
or to produce such books and papers according to the exigency of 
such subpeena, or shall refuse to testify before said comptroller or 
the commissioner so designated by him, or to answer any proper and 
pertinent question, he shall be deemed in contempt, and thereupon 
any justice of the supreme court of the judicial district within which 
the principal office of sucl corporation within this state is situated 
shall, upon the motion of the comptroller, based upon affidavit show- 
ing the commission of the offence, either, first, make an order requir. 
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ing the accused to show cause before him, at a time and place speci- 
fied therein, why the accused should not be punished for the alleged 
offence ; or, second, issue a warrant of attachment directed to the 
sheriff of a particular county, or generally clirected to the sheriff of 
any county where the man may be found, commanding him to bring 
him before said justice either forthwith or at a time and place therein 
specified, to answer for the alleged offense. On the return of said 
attachment and the production of the body of the defendant therein 
the said justice shall have jurisdiction in the matter, and the person 
charged may purge himself of the contempt in the same way, and the 
same proceedings shall be had, and the same penalties may be im- 
posed and the same punishments inflicted as in the case of a witness 
subpcenaed to appear and give evidence as is prescribed in title 
three, chapter seventeen of the Code of Civil Preeedure, in proceed- 
ings to punish a contempt of court other than a criminal contempt. 
$ 14. The comptroller is hereby authorized and directed, upon 
application made to him by any corporation, joint-stock company or 
association, to make, settle and adjust all accounts against such 
corpor. tion, joint-stock company or association, for all taxes 
and penalties arising under the third seetion of this act since the 
twelfth day of May, A. D. eighteen hundred and eighty-two, by 
taking as a basis for taxation the capital employed within the state 
by such corporation, joint-stock company or association. Provided, 
however, that such corporation, joint-stock company or association 
shall not be entitled to the benefit-of a settlement upon such basis 
unless it shall have secured such adjustment and paid into the 
treasury the full amount of the taxes so settled, before the first day 
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of August, eighteen hundred and eighty-five, nor shall this section 
apply to the case of any tax for which suit shall have been hereto- 
fore brought by the attorney-general, in which suit the trial has 
been commenced, or in which judgment shall have been entered 
heretofore for the people for the amount of said tax. Any corpora- 
tion, joint-stock company or association whose capital has hereto- 
fore been only partially employed within this state, and which is 
now liable for taxes arising under the third section of this act since 
the twelfth day of May, A. D. eighteen hundred and eighty-two, and 
which are still due and unpaid, may, at any time prior to the first 
day of August, eighteen hundred and eighty-five, pay to the state 
treasurer, for the use of the state, in full discharge of the same, such 


sum of money as shall be fixed by the comptroller as the tax due for 


the said period by the said corporation, joint-stock company or as- 
sociation, upon the basis of the capital employed within the state. 
Provided, that this section shall not apply to the case of any tax for 
which suit may have heretofore been brought by the attorney- 
general, and for which judgment shall have been entered therein, or 
if in such suit trial has been commenced. 

$ 15. All accounts hereafter settled by the comptroller agreeably 
to the provisions of this act shall bear interest from a date thirty 
days after the seuding of notice of settlement, hereinafter provided 
for, until full payment thereof shall be made. 

$16. It shall be the duty of the comptroller after making with 
any partnership, corporation, joint-stock company or association 
liable to taxation under any of the provisions of this act, the settle- 
ment of such taxes, to forthwith send notice hereof, in writing, to 
such person, partnership, corporation, joint-stock company or asso- 
ciation, which notice may be sent by mail to the post-office address 
of such corporation, joint-stock company or association. 

$17. No writ of certiorari to review the determination and 
settlement of the comptroller as to the amount of capital used 
within the state by any corporation, joint-stock company or associa- 
tion, and as to the tax and penalty to be paid thereon, shall be 
vranted, except application therefor be made within thirty days after 
service upon such corporation, joint-stock company or association 
by the comptroller of ne tice of such settlement. Nor shall any such 
writ be granted except the papers upon which motion therefor is to 
be made, including notice of motion, shall have been served upon 
the comptroller at least eight days before such motion, nor unless 
the corporation, joint-stock company or association applying for such 
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writ shall, before making such motion, have deposited with the state 
treasurer the full amount of taxes, penalties and charges so settled 
and adjusted by the comptroller, and filed with him an undertaking 
in such amount, and with such sufficient sureties as shall be approved 
by one of the justices of the supreme court of this state, to the effect 
that if said writ be vacated and the determination of the comptroller 
sustained, the applicant for the writ will make payment of all costs 
and charges which may accrue against such applicant in the prosecu- 
tion of such writ, including costs on all appeals. 

$18. After the expiration of thirty days from the service by the 
comptroller of notice of the settlement aforesaid, if no proceedings 
shall have been taken to review the same, as provided by this act, or 
if the deposit with the state treasurer of the amount of the said 
settlement, together with the undertaking, as provided for by this 
act, shall not then have been made, it shall be lawful for the comp- 
troller to issue his warrant or warrants under lis hand and seal of 
office directed to the sheriff of any county in this state, command- 
ing him to levy upon and sell the goods and chattels, lands and 
tenements of the said corporation, joint-stock company or associa- 
tion found within the said county, for the payment of the amount of 
said settlement, together with interest thereon and costs of execut- 
ing such warrant, and to return the said warrant to the comptroller, 
and pay to the state treasurer the money which shall be colleeted 
by virtue thereof, by a certain time therein to be specified, not less 
than sixty days from the date of such warrant. Such warrant shall 
be a lien upon and shall bind the personal estate of the person, 
partnership, corporation, joint-stock company or association against 
whom it shall be issued, from the time an actual levy shall be made 
by virtue therof, and the sheriff to whom such warrant shall be 
directed shall proceed upon the same in all respeets with the like 
effect and in the same manner as prescribed by law in respect to 
executions issued against property upon judgments rendered by a 
court of record, and shall be entitled to the same fees and costs for 
his services in executing the same, to be collected in the same 
manner, 

$19. This act shall take effect lnmediately. 
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Cluited States Supreme Court. 


T:e Home INSURANCE COMPANY, 


PLAINTIFF IN ERROR, 
— 1 Brief for Defend- 
Jar ants in Hrror. 


THE PEOPLE OF THE StTaTE OF NEW 
York, DEFENDANTS IN Error. 


STATEMENT. 


The plaintiff in error is a corporation created and 
organized under the laws of the State of New York, 
fur the transaction of the business of fire insurance, 
and having its principal place of business in the city 
and county of New York. 

The capital stock of said corporation is $3,000,000, 
and in the months of January and July, 1881, 
respectively, a dividend of $150,000 was declared and 
paid by said company. On the Ist of January, 1881, 
the corporation had its capital stock and surplus to 
the amount of $3,300,000 invested in United States 
government bonds; on July first it had reduced its 
investment in government securities to the sum of 
$1,940,000. 

Chapter 542 of the Laws of 1880 of the State of New 
York, as amended by chapter 361 of the Laws of 1881, 
provided that every corporation organized under the laws 
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of the State of New York, should pay a tax as a tax upon 
its corporate franchise or business into the treasury of 
the State, to be computed, if the dividends amounted to 
more than six per cent, upon the par value of its capital 
stock, at the rate of one-quarter mill upon the said 
capital stock for each one per cent of dividend made or 
declared. 

The Comptroller of the State of New York, in accord 
ance with such law and using the amount of capital 
stock as a basis, computed a tax of two and one-half 
mills upon each dollar thereof, and demanded the pay- 
ment of $7,500. 

Payment was refused on the ground that the tax 
was upon the capital stock itself and not upon the 
franchise, and as a large portion of the capital stock 
was represented by United States securities, it was to 
that extent exempt from taxation by State authority. 

The questions involved were upon a submitted case, 
finally decided by the Court of Appeals of the State of 
New York in favor of the defendant in error, and the 
tax held to be constitutional and valid. 

Plaintiff in error has appealed to this court, alleg- 
ing that the act of the Legislature is in violation of the 
first section of the fourteenth amendment to the Consti- 
tution of the United States, which provides ‘‘ that no 
State shall deny to any person within its jurisdiction 
the equal protection of its laws, and also alleging that 


the tax which was computed upon that portion of the 


capital stock which was invested in government bonds 
was a tax upon property exempt by law from taxation.”’ 


POINTS. 
I. 


THE DECISION OF THE Court OF APPEALS ON THE 
CONSTRUCTION OF THE CONSTITUTION AND STAT- 
uTES OF NEw YORK WILL BE FOLLOWED BY THIS 
COURT. 

Township of Ellenwood v. Macy, 92 U. 8., 


289. 
Fairfield v. Gallatin Co., 100 U. S., 47. 


Questions not decided in the State court, because 
not raised and presented by the complaining party , 
will not. be re-examined in this court upon a writ 


of error. 
Hamilton Company v. Mass., 6 Wall., 632. 


Railway Co. v. Guthard, 114 U. 8., 133. 


IT. 
THE TAX IMPOSED UPON THE PLAINTIFF IN ERROR WAS 
A TAX UPON ITS FRANCHISES, AND NOT UPON ITS 
PROPERTY OR CAPITAL STOCK, 


The Laws of 1880 and 1881 provide as follows : 
‘**SEcTION 1. Hereafter it shall be the duty of the 
‘president or treasurer of every association, cor- 


‘‘poration or joint stock company liable to be 
“taxed on its corporate franchise or business, 
‘fas provided in section 3 of this act, to make 
‘‘report in writing to the Comptroller, annually, 
‘‘on. or before the fifteenth day of November, 
‘stating specifically the amount of capital paid 
‘‘in, the date, amount and rate per centum of 
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‘‘each and every dividend declared by their respec- 
‘* tive corporations, joint-stock companies or asso- 
‘‘ciations, during the year ending with the first 
‘‘day of said month. In all cases where any such 
‘‘corporation, joint-stock company or association 
‘‘shall fail to make or declare any dividend upon 
‘‘either its common or preferred stock during the 
‘‘ year ending as aforesaid, or in case the dividend 
‘‘or dividends made or declared upon either its 
‘‘common or preferred stock during the year end- 
‘‘ing as aforesaid, shall amount to less than six 
‘‘per centum upon the par value of the said com- 
‘*mon or preferred stock, the treasurer and sec- 
‘* retary thereof, after being duly sworn or affirmed 
‘*to do and perform the same with fidelity, accord- 
‘‘ing to the best of their know'edge and belief, 
‘‘shall, between the first and fifteenth days of 
‘‘November in each year in which no dividend 
‘‘has been made or declared as aforesaid, or in 
‘‘which the dividend or dividends made or 
‘‘declared upon either its common or preferred 
‘‘stock amounted to less than six per centum 
‘‘upon the par value of said common or preferred 
“stock, estimate and appraise the capital stock 
‘Sof such company upon which no dividend has 


‘*been made or declared, or upon the par value 
‘‘of which the dividend or dividends made or 
‘‘declared amounted to less than six per centum, 


“at its actual value in cash, not less, however, 
‘*than the average price which said stock sold for 
‘* during said year; and when the same shall have 
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“been so truly estimated and appraised they shall 
“ forthwith forward to the Comptroller a certificate 
‘thereof, accompanied by a copy of their said 
‘‘ oath or affirmation, by them signed, and attested 
‘‘by the magistrate or other person qualified to 
‘‘administer the same; provided, that if the 
‘*Comptroller is not satisfied with the valuation so 
‘‘made and returned, he is hereby authorized and 
‘‘empowered to make a valuation thereof and to 
‘*settle an account upon the valuation so made by 
‘* him for the taxes, penalties and interest due the 
‘‘State thereon ; and any association, joint-stock 
‘“‘company or corporation dissatisfied with the 
‘‘account so settled, may within ten days appeal 
‘‘therefrom to a board consisting of the Secretary 
‘fof State, Attorney General and State Treasurer, 
‘‘which board on such appeal shall affirm or cor- 
‘*rect the account so settled by the Comptroller 
‘fand the decision of said board shall be final ; 
‘but such appeal shall not stay proceedings unless 
‘* the full amount of the taxes, penalties and inter- 


‘est as due on said account, as settled by 


‘‘the Comptroller, be deposited with the State 
‘* Treasurer.” 

‘$3. Every corporation, joint stock company 
‘‘ or association, whatever, now or hereafter incor- 
‘* porated or organized under any law of this State, 
‘‘or now or hereafter incorporated or organized by 
‘‘or under the Jaws of any other State or coun- 
‘try, and doing business in this State, except sav- 
‘‘ings banks and institutions for savings, life insur- 
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‘‘ance companies, banks and foreign insurance 
‘‘ companies and manufacturing corporations carry- 
‘ing on manufacture within this State, which 
‘‘exception shall not be taken to include gas com. 
‘panies or trust companies, shall be subject to and 


“nav a tax, as a tax upon its corporcteSranchise 
‘or business, into the treasury of this State, annu- 
‘‘ally, to be comput: d as follows: If the dividend 
‘‘or dividends made or declared by such corpora- 
‘*tion, joint-stock company or association during 
‘Cany year ending with the first day of November 
“amount to six or more than six per centum upon 
‘‘the par value of its capital stock, then the tax to 
‘“* be at the rate of one-quarter mill upon the capi- 
‘* tal stock for each one per centum of dividend so 
‘“made or declared ; or if no dividend be made or 
‘declared, or if the dividends made or declared 
“do not amount to six per centum upon the par 
‘*value of said capital stock, then the tax to be at 
‘“‘the rate of one and one-half mills upon each dol- 
“lar of a valuation of the said capital stock made 
‘*in accordance with the provision of the first section 
“ of this act, and in case any such corporation, joint- 
“stock company or association shall have more than 
‘one kind of capital stock, as for instance common 
‘Cand preferred stock, and upon one of said stocks 
‘“‘a dividend or dividends amounting to six or more 
‘‘than six per centum upon the par value thereof, 
‘‘has been made or declared, anu upon the other no 
“ dividend has been made or declared, or the dividend 
‘or dividends made or declared thereon amount to 
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‘less than six per centum upon the par value 
‘* thereof, then the tax shall be at the rate of one- 
‘*quarter mill for each one per centum of dividend 
‘‘made or declared upon the capital stock, upon 
‘*the par value of which the dividend or dividends 
‘made or declared amount to six or more than six 
‘* per centum, and in addition thereto tax shall be 
‘* charged at the rate of one and one half mills upon 
‘‘each dollar of a valuation, made also in accord- 
‘*ance with the provisions of this act, of the capital 


‘*stock upon which no dividend was made or 


‘‘declared, or upon the par value of which the 
‘*dividend or dividends made or declared did not 
‘‘amount to six per centum.”’ 

The foregoing sections of the act are the only 
ones with which the court here is concerned. 

Prior to the passage of this act corporations were 
assessed and taxed upon their capital stock, under 
the provisions of the Revised Statutes of the State 
of New York, by the local officials for both local 
and State purposes. 

A comparison of those provisions (2 N. Y. R. 8. 
| 7th ed.], 1036, ef seq.), with those of the act in ques- 
tion, shows radical differences in the method of 
assessment and collection of the taxes imposed 
upon these bodies, and clearly discloses the inten- 
tion of the Legislature, in the enactment of the 
statutes of 1880 and 1881, to formulate a new and 
distinct scheme of taxation for all the corporate, 
associate or joint-stock bodies, included within the 
terms of its provisions. 
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The law of 1881, upon which this question arises, 
recognizes the clear distinction which must be made 
in a legislative scheme of taxation where United 
States securities are owned by the corportion taxed. 

The law distinctly states that the plaintiff in error 
shall pay a tax, as a tax upon its corporate fran- 
chise or business, into the treasury of the State 
annually, and then provides the method of 
computation. 

Franchises are special privileges conferred by 
government upon individuals; no franchise can 
be held which is not derived from a law of the 
State. 

Bank of Augusta v. Earle, 13 Pet., 595. 

The State may impose taxes upon the corporation 
as an entity existing under its laws, as well as upon 
the capital stock of the corporation, or its separate 
corporate property ; and the manner in which its 
value shall be assessed, and the rate of taxation, 


however arbitrary or capricious, are mere matters 


of legislative discretion. 
; Delaware Rh. R. Tax Case, 18 Wall., 206. 


Nothing can be more certain in Jegal decision 
than that the privileges and franchises of a private 
corporation * * * may be taxed by a State 
for the support of the State government. Authority 
to that effect resides in the State independent of 
the federal government. 


‘Society for Savings v. Coite, 6 Wall., 594. 
See, also, State Railroad Tax Cases, 92 U.5., 
575. 
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The tax is a franchise tax because it is immaterial 
as to the value of the property of the corporation, 
because it is immaterial as to the value of its capi- 
tal stock. 

The amount of the tax does not depend upon 
the whole tax to be raised in the State ; the assess- 
ment is made on the value of the franchise con- 
ferred and is measured by the dividend paying 
power. 

The capital stock is simply used as a basis for 
computation. 

The plaintiff in error is a domestic corporation ; 
it exists by the laws of the State of New York ; 
its residence is therein; there is the situs of its 
capital stock and franchises. 

It cannot be seriously contended that the State 
may not tax it in some form. 

It has chosen this method, and its action is final. 

This tax, therefore, being a tax upon the franchise 
of the plaintiff, it matters not how its capital stock 
or property may be invested, whether in United 
States securities or otherwise. 


People v. Tle Commissioners, 4 Wall., 244. 

National Bank v. Commonwealth, 9 Wall., 
353. 

Van Allen v. The Assessors, 3 Wall. , 573. 


But we are not without the decision of this court 
upon this question. 


A savings bank invested part of its deposits in 
securities of the United States, declared by Con- 
gress to be exempt from taxation by State 
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authority. The State of Connecticut required sav- 
ings societies to pay. three-quarters of one per 


cent on the total amount of deposits on a given 
day. 

It was held that such tax was on the franchise 
and not on property ; that it was valid; that the 
society was not exempt from taxation to the extent 
of the deposits so invested. 


Society for Savings v. Coite, 6 Wall., 594. 


Under a similar statute a savings bank in 
Massichusetts, which had part of its deposits 
invested in federal securities, was held lable to a 
tax on account of such deposits. 


Provident Institution v. Mass, 6 Wall, 612. 


A statute of Massachusetts required corporations 
having a capital stock to pay a tax of a certain 
percentage upon the excess of the market value 
of all such stock over the value of its real estate 
and machinery. 

The Hamilton County Manufacturing Company 
showed that the cash market value of its capital 
stock did not exceed by more than $263,997 the 
value of its real estate and machinery, provided 
that the amount of securities of the United States 
was not included. 

The State taxed the whole amount of excess, 
including the amount of Federal securities. 

It was held that the tax was upon the franchise 
of the company and was lawful. 

Hamilton Co. Man. Co. v. Mass, 6 Wall. , 632 
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‘*Tf the principal of such bonds can be considered 
as a basis for computing the amount of a franchise 
tax, the partial consideration of the income of such 
bonds for a similar purpose must be equally 
unobjectionable.”’ 

The Bank Tax Case of New York expressly 
distinguishes between a property and a franchise 


tax. 
Bank Tax Case, 2 Wall., 209. 


IIl. 


THE TAX IN QUESTION BEING UPON TITE FRANCHISES 
OF THE PLAINTIFF IN ERROR, THE FIRST SECTION 


OF THE FOURTEENTH AMENDMENT TO THE UNITED 
STATES CONSTITUTION IAS NO APPLICATION. 


‘‘ Nor shall any State deny to any person within 
its jurisdiction the equal protection of the laws.’’ 
There is nothing in this case showing an unequal 
exaction. It is true that in one sense one corpo- 
ration may pay more than another, but in a com- 


parative sense the exaction is equal — in proportion 


to their earning capacity and the value of their 

franchises they are taxed. Even were it not so 

a franchise tax is not within the rule of uniformity. 
Ducat v. Chicago, 10 Wall., 410. 


It is respectfully urged that this contention is 
based almost entirely upon a recent decision 
rendered in the case of The County of San Mateo 
v. The South Pacific Railroad Company, reported 
in 13 Federal Reporter, 722. 
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The county of San Mateo brought an action 
against the Southern Pacific Railroad Company to 
recover State and county taxes assessed upon the 
property of the company upon which there was a 
mortgage. 

By the laws of California whenever an individual 
holds property incumbered with a mortgage, he is 
assessed at its value, after deducting from it the 
amount of the mortgage. If a railroad company 
holds property subject to a mortgage, it is assessed 
at its full value, without any deduction for the 
mortgage. 

The railroad company refused to pay said taxes 


upon several grounds, one of which was that there 


was a discrimination made, palpable and gross 
between the taxation of the property of the indi- 
vidual and that of the corporation, and that thereby 
the corporation was denied the equal protection of 
the laws guaranteed by the fourteenth amendment 
of the Federal Constitution. 

The court held : 


Ist. That private corporations are persons within 
the meaning of the first section of the four- 
teenth amendment. 


2d. Thatas such persons, they are entitled, so far 
as their property is concerned, to the equal 
protection of the laws. 
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3d. That this equal protection forbids unequal 
exactions of any kind, and among them 
that of unequal taxation. 

These are the main pvints affecting the 
case under consideration. 

It is respectfully insisted that the broad 
scope given to the first section of the 
fourteenth amendment, by this decision, is 
not sustainable on principle or reason ; that it 


was intended simply and solely to prevent 


discrimination against the negroes. 

In the Slaughter-House Cases (16 Wall., 
36, 81), this court says: ‘‘In the light of 
the history of these amendments (13, 14 and 
15), and the pervading purpose of them which 
we have already discussed, it is not difficult 
to give a meaning to this clause. The exist- 
ence of laws in the States where newly 
emancipated negroes resided, which dis- 
criminated with gross injustice and hardships 
against them as a class, was the evil to be 
remedied by this clause, and by it such laws 
are forbidden.” * * * 

We doubt very much whether any action 
of a State, not directed by way of discrim- 
ination against the negroes as a class, or on 
account of their race, will ever be held to 
come within the purview of this provision.”’ 

But conceding, for the sake of argument, 
that the adoption of the fourteenth amend- 
ment has restricted the States in the exercise 
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of the taxing power, that decision in no way 


affects the power of the State to classify the 
property within its jurisdiction for the pur- 
pose of taxation. 

The statutes of New York simply aggre- 
gate eertain corporations into one class of 
taxpayers, and impose upon them a tax 
which is uniform as to the whole class. It 
is sufficient that the tax imposed be uniform 
and equal as to the class upon which it 


operates. 
State R. R. Tax Cases, 92 U. S., 575, 611. 


A State law for the valuation of property 
and the assessment of taxes thereon, which 
provides for the classification of property, 
subject to its provisions, into different classes, 
which makes for one class one set of pro- 
visions as to modes and methods of ascer- 
taining the value and as to right of appeal, 
and different provisions for another class as 
to those subjects, but which provide for the 
impartial application of the same means and 
methods to all the constituents of each class, 
so that the law shall operate equally and 
uniformly on all persons in similar circum- 
stances, denies to no person affected by it 
‘‘equal protection of the laws,’’ within the 
meaning of the fourteenth amendment to the 
Constitution. 

Kentucky R. R. Tax Cases, 115 U. 8., 321, 


But the San Mateo case is a direct 


authority for the imposition of the tax in this 


case. 

There the tax was one on properly — here 
one on the franchises. 

‘*Taxation on /usiness in the form of 
‘* licenses may vary according to the calling 
‘for occupation licensed, and the extent of 
‘* business transacted.” 

San Mateo County, 13 Fed. R., 737. 


The distinction is well pointed out by Mr. 
Justice Clifford, in his opinion in the ** Provi- 
dent Institution’? v. . Massachusetts (6 
Wall., 611). 

Said he: ‘Franchise taxes are levied 
directly by an act of the Legislature, and 
the corporations are required to pay the 
amount into the State tre:sury. 

“ They differ from property taxes, as levied 
for State and municipal purposes, in the 
basis preseribed for computing the «mount, 
in the manner of assessment and in the mode 
of collection.” 

The California decision, therefore, is of no 
application to this case. 
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IV. 

THE FIRST SECTION OF THE FOURTEENTH AMENDMENT 
HAVING NO APPLICATION, THE LEGISLATURE, IN 
THE EXERCISE OF TILE TAXING POWER, IS SUPREME, 
UNLESS LIMITED BY THE CONSTITUTION OF THE 


STATE. 


Our court of last resort has decided the statutes 


in question to be constitutional and valid. 


The People v. The Home Ins. Co., 92 N. Y., 328. 


Its decision is final and .there is no question 


before this court. 


7. 
The judgment should be affirmed, with costs. 
DENIS O'BRIEN, 
Allorney General of New York, 


Kor Defendants in Error. 
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STATEMENT. 

The plaintiff in error is a corporation created and 
organized under the laws of the State of New York, 
for the transaction of the business of fire insurance, 
and having its principal place of business in the city 
and county of New York. 

The capital stock of said corporation is $3,000,000, 
and in the months of January and July, 1881, 
respectively, a dividend of $150,000 was declared and 
paid by said company. On the 1st of January, 1881, 
the corporation had its capital stock and surplus to 
the amount of $3,300,000 invested in United States 
government bonds; on July first it had reduced its 
investment in government securities to the sum of 
$1,940,000. 

Chapter 542 of the Laws of 1880 of the State of New 
York, as amended by chapter 361 of the Laws of 1881, 
provided that every corporation organized under the 


) 
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laws of the State of New York, should pay a tax asa 


tax upon its corporate franchise or business into the 
treasury of the State, to be computed, if the dividends 
amounted to more than six per cent, upon the par 
value of its capital stock, at the rate of one-quarter 
mill upon the said capital stock for each one per cent 
of dividend made or declared. 

The Comptroller of the State of New York, in accord- 


ance with such law and using the amount of capital. 


stock as a basis, computed a tax of two and one-half 
mills upon each dollar thereof, and demanded the pay- 
ment of $7,500. 

Payment was refused on the ground that the tax 
was upon the capital stock itself and not upon the 
franchise, and as a large portion of the capital stock 
was represented by United States securities, it was to 
that extent exempt from taxation by State authority. 

The questions involved were upon a submitted case, 
finally decided by the Court of Appeals of the State of 
New York in favor of the defendant in error, and the 
tax held to be constitutional and valid. 

Plaintiff in error appealed to this court, alleging 
that the act of the Legislature is in violation of the 
first section of the fourteenth amendment to the Consti- 
tution of the United States, which provides “ that no 
State shall deny to any person within its jurisdiction 
the equal protection of its laws,” and also alleging that 
the tax which was computed upon that portion of the 
capital stock which was invested in government bonds 
was ‘‘a tax upon property exempt by law from 
taxation.”’ 


> 
‘> 


The judgment of the Court of Appeals was affirmed 
here by a divided court, November 15, 1886. (119 
U. S., 129.) 
> And a rehearing granted ‘‘ because an important 

constitutional question was involved.’ (Shreveport v. 
Holmes, 125 U. S., 694.) 


FrOiN TS. 
I. 


THe DECISION OF THE CouRT OF APPEALS ON THE 
CONSTRUCTION OF THE CONSTITUTION AND &TAT- 
UTES oF NEW YORK WILL BE FOLLOWED BY THIS 


Court. 
a Township of Ellenwood v. Macy, 92 


' U. S., 289. 
Fairtield v. Gallatin Co., 100 U.S., 47. 
Louisville, New Orleans and Texas 
Pacitic R. R. Co. v. Mississippi, 
decided March 3, not reported. 


Wiachrug SC m= Jest, 4/00 &%.S.&)) 


Questions not decided in the State court, because not 


raised and presented by the complaining party, will not 
be re-examined in this court upon a writ of error. 


Hamilton Company v. Mass., 6 Wall., 


632. 
| Railway Co. v. Guthard, 114 U. S., 
q 153. 


Neither the records nor the opinions delivered in the 
courts below show that the precise and distinct question 
was raised or decided as to the statutes under consid- 
eration, being in violation of that clause of the fourteenth 
amendment of the Constitution of the United States 
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which provides: ‘* That no State shall deny to any 
person within its jurisdiction the equal protection of 
its laws.’ Unless, therefore, this court can see that the 
question was necessarily raised by the construction 
given to the statutes cited by the Court of Appeals, 
then this court has no jurisdiction of the writ of error 


here. 
Philadelphia Fire Association v. New 


York, 119 U.S., 116, and cases 
cited. 


IT. 


THE TAX IMPOSED UPON THE PLAINTIFF IN ERROR WAS 
A TAX UPON ITS FRANCHISES, AND NOT UPON ITS 
PROPERTY OR CAPITAL STOCK. 


The Laws of 1880 and 1881 provide as follows : 

‘‘SEcTION 1. Hereafter it shall be the duty of the 
‘* president or treasurer of every association, corpora- 
“tion or joint-stock company liable to be taxed on its 
‘* corporate franchise or business, as provided in sec- 
‘tion 3 of this act, to make report in writing to the 
“comptroller annually, on or before the fifteenth day 
“of November, stating specifically the amount of 
‘‘ capital paid in, the date, amount and rate per centum 
‘‘of each and every dividend declared by their respec- 
‘*tive corporations, joint-stock companies or associa- 
‘tions, during the year ending with the first day of 
‘said month. In all cases where any such corporation, 
‘¢ joint-stock company or association shall fail to make 
‘‘or declare any dividend upon either its common or 
‘‘ preferred stock during the year ending as aforesaid, 
‘‘or in case the dividend or dividends made or declared 
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“ upon either its common or preferred stock during the 
‘‘vear ending as aforesaid, shall amount to less than 
‘‘six per centum upon the par value of the said com- 
‘*mon or preferred stock, the treasurer and secretary 
‘‘thereof, after being duly sworn or affirmed to do and 
‘‘ perform the same with fidelity, according to the best 
“of their knowledge and belief, shall, between the first 
‘‘and fifteenth days of November in each year in which 
‘¢no dividend has been made or declared as aforesaid, 
‘* orin which the dividend or dividends made or declared 
‘*upon either its common or preferred stock amounted 
‘*to less than six per centum upon the par value of 
‘*said common or preferred stock, estimate and appraise 
‘*the capital stock of such company upon which no 
“dividend has been made or declared, or upon the par 
‘value of which the dividend or dividends made or 
‘‘declared amounted to less than six per centum, 
‘at its actual value in cash, not less, however, 
‘‘than the average price which said stock sold for 
“during said year; and when the same shall have 
‘*been so truly estimated and appraised they shall 
‘*forthwith forward to the Comptroller a certificate 
‘*thereof, accompanied by a copy of their said oath or 
‘affirmation, by them signed. and attested by the 
‘‘magistrate or other person qualified to administer 
‘*the same; provided, that if the Comptroller is not 
‘** satisfied with the valuation so made and returned, he 
‘‘is hereby authorized and empowered to make a 
‘*valuation thereof and to settle an account upon the 
‘*valuation so made by him for the taxes, penalties 
‘‘and interest due the State thereon ; and any associa- 
‘tion, joint-stock company or corporation, dissatisfied 
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‘‘with the account so settled, may within ten days 
‘appeal therefrom to a board consisting of the Secre- 
‘‘tary of State, Attorney-General and State Treasurer, 
‘‘which board on such appeal shall affirm or correct 
‘‘the account so settled by the Comptroller, and the 
‘‘decision of said board shall be final ; but such appeal 
‘‘shall not stay proceedings unless the full amount of 
“the taxes, penalties and interest as due on said 
‘account, as settled by the Comptroller, be deposited 
‘* with the State Treasurer.’’ 

‘*s 3. Every corporation, joint-stock company or 
‘‘association, whatever, now or hereafter incorporated 
‘‘or organized under any law of this State, or now or 
‘‘hereafter incorporated or organized by or under the 
‘laws of any other State or country, and doing busi- 
‘‘ness in this State, except savings banks and institu- 
‘tions for savings, life insurance companies, banks 
‘‘and foreign insurance companies and manufacturing 
‘‘corporations carrying on .manufacture within this 
‘*State, which exception shall not be taken to include 
‘‘gas companies or trust companies, shall be subject to 
‘‘and pay a tax, as a tax upon its corporate franchise 
‘‘or business, into the treasury of this State, annually, 
‘*to be computed as follows: If the dividend or divi- 
‘‘dends made or declared by such corporation, joint- 
‘‘stock company or association during any year ending 
‘‘with the first day of November amount to six or 
‘*more than six per centum upon the par value of its 
‘‘capital stock, tien the tax to be at the rate of one- 
‘quarter mill upon the capital stock for each one per 
‘*centum of dividend so made or declared ; or if no 
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‘*made or declared do not amount to six per centum 
‘*upon the par value of said capital stock, then the tax 
‘* to be at the rate of one and one-half mills upon each 
‘*dollar of a valuation of the said capital stock made 
‘in accordance with ‘the provision of the first section 
‘‘of this act, and in case any such corporation, joint- 
‘*stock company or association shall have more than 
‘‘one kind of capital stock, as for instance common 
‘‘and preferred stock, and upon one of said stocks a 
‘*dividend or dividends amounting to six or more than 
‘‘six per centum upon the par value thereof, has 
‘‘been made or declared, and upon the other no 
‘*dividend has been made or declared, or the dividend 
‘for dividends made or declared thereon amount to 
‘*less than six per centum upon the par value thereof, 
‘*then the tax shall be at the rate of one-quarter mill 
‘for each one per centum of dividend made or declared 
‘‘upon the capital stock, upon the par value of which 
‘* the dividend or dividends made or declared amount to 
‘*six or more than six per centum, and in addition 
‘* thereto tax shall be charged at the rate of one and one- 
‘half mills upon each dollar of a valuation, made also 
‘‘in accordance with the provisions of this act, of the 
‘‘capital stock upon which no dividend was made or 
‘* declared, or upon the par value of which the dividend 
‘‘or dividends made or declared did not amount to six 
‘* per centum.”’ 

The foregoing sections of the act are the only ones 
with which the court here is concerned. : 

Prior to the passage of this act corporations were 
assessed and taxed upon their capital stock, under the 
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provisions of the Revised Statutes of the State of 
New York, by the local officials for both local and 
State purposes. 

A comparison of those provisions (2 N. Y. R. 8. 
[Sth ed.], 1149 ef seqg.), with those of the act in ques- 
tion, shows radical differences in the method of assess- 
ment and collection of the taxes imposed upon these 
bodies, and clearly discloses the intention of the Legis- 
lature, in the enactment of the statutes of 1880 and 
1881, to formulate a new and distinct scheme of taxa- 
tion for all the corporate, associate or joint-stock bodies 
included within the terms of its provisions. 

The law of 1881, upon which this question arises, 
recognizes the clear distinction which must be made in 
a legislative scheme of taxation where United States 
securities are owned by the corporation taxed. 

The law distinctly states that the plaintiff in error 
shall pay a tax, as a tax upon its corporate franchise 
or business, into the treasury of the State annually, 
and then provides the method of computation. 

Franchises are special privileges conferred by 
government upon individuals; no franchise can be 
held which is not derived from a law of the State. 


Bank of Augusta v. Earle, 13 Pet., 
O95. 


The State may impose taxes upon the corporation as 
an entity existing under its laws, as well as upon the 
capital stock of the corporation or its separate corpor- 
ate property ; and the manner in which its value shall 
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be assessed, and the rate of taxation, however arbitrary 
or capricious, are mere matters of legislative discretion. 


Delaware R. R. Tax Case, 18 Wall., 
206. 


Nothing can be more certain in legal decision than 
that the privileges and franchises of a private corpora- 
tion * * * may be taxed by a State for the sup- 
port of the State government. Authority to that 
effect resides in the State independent of the federal 


government. 
Society for Savings v. Coite, 6 Wall., 


5M. 
See, also, State Railroad Tax Cases, 
92 9 S., 575. 
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The tax is a franchise tax because it is immaterial 
as to the value of the property of the corporation, and 
because it is immaterial as to the value of its capital 
stock. 

The amount of the tax does not depend upon the 
whole tax to be raised in the State; the assessment is 
made on the value of the franchise conferred and is 
measured by the dividend-paying power. 

The capital stock is simply used as a basis for 
computation. 

The plaintiff in error is a domestic corporation ; it 
exists by the laws of the State of New York ; its resi- 
dence is therein; there is the sifws of its capital stock 
and franchises. 

It cannot be seriously contended that the State may 
not tax it in some form. 

It has chosen this method, and its action is final. 
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This tax, therefore, being a tax upon the /ranchise 
of the plaintiff, it matters not how its capital stock or 
property may be invested, whether in United States 
securities or otherwise. 


People v. he Commissioners, 4 


Wall., 244. 

National Bank v. Commonwealth, 9 
Wall., 353. 

Van ng v. The Assessors, 3 Wall., 


UV, ve i 03 4.8, 39. 


But we are not without the decision of this court 
upon this precise question. 

A savings bank invested part of its deposits in 
securities of the United States, declared by Congress 
to be exempt from taxation by State authority. The 
State of Connecticut required savings societies to pay 
three-quarters of one per cent on the total amount of 
deposits on a given day. 

It was held that such tax was on the franchise and 
not on property ; that it was valid; that the society 
was not exempt from taxation to the extent of the 


deposits so invested. 
Society for Savings v. Coite, 6 Wall., 
od. 


Under a similar statute a savings bank in Massachu- 
setts, which had part of its deposits invested in federal 
securities, was held liable to a tax on account of such 


deposits. 
Provident Institution v. Mass., 6 


Wall., 612. 


A statute of Massachusetts required corporations 
having a capital stock to pay a tax of a certain per- 


1] 


centage upon the excess of the market-value of all 
such stock over the value of its real estate and 
machinery. | 

The Hamilton County Manufacturing Company 
showed that the cash market-value of its capital stock 
did not exceed by more than $263,997 the value of its 
real estate and machinery, provided that the amount 
of securities of the United States was not included. 

The State taxed the whole amount of excess, includ- 
ing the amount of Federal securities. 

It was held that the tax was upon the franchise of 
the company and was lawful. 


Hamilton Co. Man. Co. v. Mass, 6 
ee # B Wall., 632. 
aul (Hank heme am, J2/ 48, 1S 


“Tf the principal of such bonds can be considered as 
a basis for computing the amount of a franchise tax, 
the partial consideration of the income of such bonds 
for a similar purpose must be equally unobjectionable.” 


Ruger, J., p. 21, Record. 


The Bank Tax Case of New York expressly dis- 
tinguishes between a property and a franchise tax. 
Bank Tax Case, 2 Wall., 209. 


In the case of the Delaware Railroad Tax (18 Wall., 
206), this court was called upon to construe an act of 
the Legislature of the State of Delaware taxing railroad 
and canal companies, passed on the Sth of April, 1869. 
The fourth section of the act provided that every com- 
pany of the class designated should, in addition to 
other taxes, also pay to the treasurer of the State, for 
its use, on the first day of July then next, and on the 
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first day of July of each year thereafter, a@ lax of one- 
JSourth of one per cent upon the actual cash value of 
every share of its capital stock. 

This court held that the tax was not imposed upon 
the shares of the individual stockholders, or upon the 
property of the corporation, but was a tax upon the 
corporation itself, measured by a percentage upon the 
cash value of a certain proportional part of the shares 
of its capital stock, a rule which, though an arbitrary 
one, was approximately just. “The State may impose 
taxes upon a corporation, as an entity existing under 
its laws, as well as upon the capital stock of the cor- 
poration or its separate corporate property, and the 
manner in which its value shall be assessed and the rate 
of taxation, however arbitrary or capricious, are mere 
matters of legislative discretion. It is not for us to 
suggest in any case that a more equitable mode of 
assessment or rate of taxation might be adopted than 
the one prescribed by the Legislature of the State.’’ 


And so under the Laws of Pennsylvania, 1874, 
No. 31, being ‘‘An act for the taxation of cor- 
porations,” provides (section 7) that ‘‘every com- 
pany, incorporated or organized by or under any 
law of this commonwealth, * * * which pos- 
sesses the corporate right or privilege to mine, or 
to purchase and sell coal, shall semi-annually, in 
each and every year, make a report in writing to the 
Auditor-General of the number of tons of coal mined 
during the six months preceding, * * * and also 
of the number of tons not mined, as aforesaid, which 
shall have been purchased during the same period by. 
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the said company, and shall pay into the treasury of 
the commonwealth an additional tax upon its corpo- 
rate franchises at the rate of three cents upon each and 
every ton so mined or purchased as aforesaid.” 

The Supreme Court of Pennsylvania, in the case of 
the Kittinning Coal Company v. Commonwealth (79 
Pa. St., 100), held: *‘That this statute was constitu- 
tional, and that ‘such tax is not on the coal mined, but 
on the franchises, and is uniform.’’’ Section 7, above 
cited, was substantially re-enacted in section 9 of the 
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THE TAX IN QUESTION BEING UPON TUE FRANCHISES 
OF THE PLAINTIFF IN ERROR, THE FIRST SECTION 
OF THE FOURTEENTH AMENDMENT TO THE UNITED 
STATES CONSTITUTION HAS NO APPLICATION. 


“ Nor shall any State deny to any person within its 
jurisdiction the equal protection of the laws.” 

There is nothing in this case showing an unequal 
exaction. It is true that in one sense one corporation 
may pay more than another, but in a comparative sense 
the exaction is equal —in proportion to their earning 
capacity and the value of their franchises they are 
taxed. Even were it not soa franchise tax is not within 
the rule of uniformity. 

It is respectfully urged that this contention of the 
plaintiff in error is based almost entirely upon a decision 
rendered in the case of the County of San Mateo v. 
The South Pacific Railroad Company, reported in 
13 Federal Reporter, 722. 
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The county of San Mateo brought an action against 
the Southern Pacific Railroad Company to recover 
State and county taxes assessed upon the property of 
the company upon which there was a mortgage. 

By the laws of California whenever an individual 
holds property incumbered with a mortgage, he is 
assessed at its value after deducting from it the amount 
of the mortgage. If a railroad company holds property 
subject to a mortgage, it is assessed at -its full value 
without any deduction for the mortgage. 

The railroad company refused to pay said taxes 
upon several grounds, one of which was that there was 
a discrimination made, palpable and gross between the 
taxation of the property of the individual and that of 
the corporation, and that thereby the corporation was 
denied the equal protection of the laws guaranteed by 
the fourteenth amendment of the Federal Constitution. 

The court held, among other things : 

That the equal protection provided by the Constitu- 
stitution forbids unequal exactions of any kind, and 
among them that of unequal taxation. 

Conceding, for the sake of argument, that the adop- 
tion of the fourteenth amendment has in some way 
restricted the States in the exercise of the taxing power, 
that in no way affects the power of the State to classify 
the property within its jurisdiction for the purpose of 
taxation. 

The statutes of New York simply aggregate certain 
corporations into one class of taxpayers, and impose 
upon them a tax which is uniform as to the whole class. 
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It is sufficient that the tax imposed be uniform and 
equal as to the class upon which it operates. 


State R. R. Tax Cases, 92 U. 8., 575, 
611. 


A State law for the valuation of property and the 
assessment of taxes thereon, which provides for the 
classification of property, subject to its provisions, into 
different classes, which makes for one class one set of 
provisions as to modes and methods of ascertaining 
the value and as to right of appeal, and different pro- 
visions for another class as to those subjects, but which 
provide for the impartial application of the same means 
and methods to all the constituents of each class, so 
that the law shall operate equally and uniformly on all 
persons in similar circumstances, denies to no person 
affected by it ‘‘equal protection of the laws,’ within 
the meaning of the fourteenth amendment to the 


Constitution. 
Kentucky R. R. Tax Cases, 115 


U.S8., 321. 

See, also, Commonwealth v. Del. 
Division Canal Co., 123 Penn. 
St. R., 594. 


But the San Mateo case is a direct authority for the 
imposition of the tax in this case. 

There the tax was on property, here one on the 
Sranchises. 

‘*Taxation on business in the form of licenses may 
‘‘vary according to the calling or occupation licensed 


‘‘and the extent of business transacted.” 
San Mateo County, 13 Fed. R., 737. 
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The distinction is well pointed out by Mr. Justice 
Clifford in his opinion in the ‘‘Provident Institution ”’ 
v. Massachusetts (6 Wall. 611). 

Said he: ‘‘ Franchise taxes are levied directly by an 
act of the Legislature, and the corporations are 
required to pay the amount into the State treasury. 

‘‘They differ from property taxes, as levied for State 
and municipal purposes, in the basis prescribed for 
computing the amount, in the manner of assessment 
and in the mode of collection.”’ 

The California decision, therefore, is of no applica- 
tion to this case. 


IV. 


THis CoURT HAS IN MANY CASES INDICATED THE 
RESTRICTIONS, LIMITATIONS AND QUALIFICATIONS 
WHICH ARE TO BE APPLIED TO THE WORDs: ‘** NoR 
SHALL ANY STATE DENY TO ANY PERSON WITIIIN 
ITS JURISDICTION THE EQUAL PROTECTION OF THE 
LAWS,’ SHOWING CLEARLY THAT THEY CANNOT BE 
GIVEN THE BROAD CONSTRUCTION SOUGHT FOR THEM 
UNDER THE DECISION LAST CITED. 


The following are a few of the decisions referred to 
and to which the attention of the court is now recalled: 


‘It is consequently for the State to determine, con- 
“sistently with its own fundamental law, whether such 
‘* property, owned by one of its residents, shall con- 
‘tribute by way of taxation to maintain the govern- 
‘‘ment. Its discretion in that regard cannot be super- 
‘* vised or controlled by any department of the Federal 


‘government, for the reason, too obvious to require 
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‘argument in its support, that such taxation violates 
‘*no provision of the Federal Constitution.’’ 


Kirtland v. Hotchkiss, 100 U. S., 
49%), 


‘The Constitution of the United States does not 
‘* profess in all cases to protect property from unjust 
‘‘or oppressive taxation by the States. That is left to 
‘*the State Constitutions and State laws.” 


Memphis Gas Co. v. Shelby County, 
109 U. S., 400. 


‘*Class legislation, discriminating against some and 
favoring others, is prohibited, but legislation which, 
‘‘in carrying out a public purpose, is limited in its 
‘‘ application, if within the sphere of its operation it 
‘‘ affects alike all persons similarly situated, is not 


a 
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within the amendment.” 
Barbier v. Connolly, 113 U.S. R., 32. 


“The discriminations which are open to objection are 
‘‘ those where persons engaged in the same business 
‘‘are subjected to different restrictions or are held 
‘‘ entitled to different privileges under the same con- 
‘ditions. It is only then that the discrimination can 
‘* be said to impair that equal right which all can claim 
‘* in the enforcement of the laws.” 


~ Soon Hing v. Crowley, 113 U.S., 709. 


‘* There is no evasion of the rule of equality within the 


‘* fourteenth amendment, where all companies are sub- 
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‘‘ jected to the same duties and liabilities, wader simi- 
** lar circumstances.” 
Missouri Pacitic R. R. Co. v. Humes, 
115 U. S., 523. 


“Tf a State statute creating a system of taxation does 
‘‘ not, on its face, discriminate against national banks, 
‘¢ and there is no other evidence of a legislative intent 
‘“‘to make such discrimination, nor proof that the 
‘* statute works an actual and material discrimination, 
‘* there is no case for holding it to be unconstitutional.” 


Davenport Bank v. Davenport, 123 
U. S., 83. 


In construing a statute of Kansas, making railroad 
companies liable for all damages done to any employe 
in consequence of any negligence of its agents, etc., 
this court said: 


“The objection that the law of 1874 deprives the rail- 
‘‘road companies of the equal protection of the laws 
‘Cis even less tenable than the one considered. It seems 
‘*to rest upon the theory that legislation which is 
‘*special in its character is within the constitutional 
‘inhibition; but nothing can be further from the fact. 
“The greater part of all legislation is special, either in 
‘the object sought to be attained by it or in the extent 
‘“‘of its application. * * * And when legislation 
“applies to particular bodies or associations, imposing 
‘* upon them additional liabilities, it is not open to the 
‘objection that it denies to them the equal protection 
‘‘ of the laws, if all persons brought under its influence 
‘‘are treated alike under the same conditions. * * * 
** Such legislation is not obnoxious to the last clause of 
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“the fourteenth amendment if all persons subject to it 
‘‘ are treated alike under similar circumstances and 
‘* conditions, in respect both to the privileges conferred 
‘‘and the liabilities imposed.” 
Missouri Ry. Co. v. Mackey, 127 
U. S., 209. 
See, also, Minneapolis Ry. Co. v. 
Beckwith, 129 U. S., 32. | 
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It must be conceded that the Legislature of the State 
of New York has the power in some way to impose a 
‘*franchise tax” upon the corporations which it has 
created, and subject to its jurisdiction, and which tax 
thus imposed would not be held to be objectionable or 
unconstitutional because the property of the corpora- 
tions affected by it consisted, in whole or in part, of 
United States bonds. The Legislature has, by the act 
of 1881 in question, expressly declared what the object 
and intention was, namely, to impose upon every cor- 
poration named, a tax ‘‘asa tax upon its corporate 
franchise or business.” (See section 3, chap. 361, Laws 
1881.) If the Legislature, then, has succeeded in what 
it attempted to do, it has, as we have seen, enacted a 
constitutional law. If it has not, as is claimed by the 
plaintiff in error, it has enacted an unconstitutional 
law. The question, then, is, will this court assume that, 
contrary to its declared intention, the Legislature of the 
State of New York has enacted an unconstitutional 
law ¢ 

It is an admitted rule of construction that “improper 
motives cannot be attributed to a State legislature in 


4) 


the enactment of any laws for the government of a 


State.’ 
Ami v. Watertown (No. 1), 180 U.S., 


old. 


It is also a rule of construction that a statute must 
be interpreted so as, if possible, to make it consistent 
with the Constitution and the paramount law. 

Parsons v. Bedford, 3 Peters, 433. 

Supervisors v. Brogden, 112 U. &., 
261. 

Presser vy. I]linois, 116 U.S., 252, 269. 


As was said in the case last cited: “We cannot 
‘attribute to the Legislature, unless compelled to do so 
‘*by its plain words, a purpose to pass an act in con- 
‘flict with an act of congress on a subject over which 
‘‘congress lias authority by the Constitution.” 

And as was said by Mr. Justice Washington in 
Ogden v. Saunders (12 Wheat., 270): “It is but a 
‘* decent respect due to the wisdom, the integrity and 
‘* the patriotism of the legislative body by which any 
‘‘ law is passed, to presume in favor of its validity, 
‘‘until its violation of the Constitution is proved 
‘* beyond all reasonable doubt.” 


VI. 
The judgment should be affirmed, with costs. 
CHARLES F. TABOR, 


Attorney General of New York. 
For Defendants in Error. 
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WILLIAM H. BLOUNT, Plaintiff in Error, 


JULIUS H. WALKER, As 


In Error to the Supreme Court of South 
Carolina. 


MOTION BY DEFENDANTS TO DISMISS. 


Argument for the Motion. 


This is a motion to dismiss a cause (No. 1399) now on the 
docket of this court, brought up here from the Supreme Court of 
South Carolina under writ of error granted by the Chief Justice 
The motion is made upon the ground that 
this court is without jurisdiction, as no federal question is in- 


of the State Court. 


volved. 


The federal question alleged to be involved, as we understand 
it, is that the Supreme Court of South Carolina did not give 
‘full faith and credit’’ to the ‘‘judicial proceedings’’ of a Probate 
Court in North Carolina, whereby the will of a testatrix duly domi- 
ciled in North Carolina, was admitted to probate there, and 
declared to be the duly executed will of such testatrix. 
statement of the facts of the case, and the decision of the Su- 
preme Court of South Carolina, will show, that no question was 


o> Po 


v. 


-—— > p> oe -—- —- 


> <-> oe 


An the Supreme Court of the Qnited States, 
OCTOBER TERM, 1889. 


INO. 1999. 


=> > -- - 


EXECUTOR AND TRUSTEE, AND 
CAROLINE 8S. WALKER, Defendants in Error. 
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ever made—no ruling renderel—to the contrary. The point 
raised in the pleadings and decided by the South Carolina Court 
was: that under a power given in a South Carolina will by a 
South Carolina testatrix to her North Carolina daughter to 
appoint the estate by a ‘last will and testament duly executed,” 
meant precisely the same as if the words had been “by a last 
will and testament duly executed according to the laws of South 
Carolina ;"’ and fully admitting under the authority of the North 
Carolina probate all that the appellant contended for—that this 
daughter's will (wherein she attempted to execute this power) 
was duly executed according to the laws of North Carolina, the 
court ruled that it was nét a due execution of the power con- 
ferred, because the daughter's will was not executed according to 
the laws of South Carolina (as was conceded); and that only a 
South Carolina execution would fulfil the conditions imposed by 
the donor of the power in this South Carolina will. 

The appellant sought to win his case (as he did win it on Cir- 
cuit) altogether on a question of the construction of a South 


Carolina will, and on the construction of this South Carolina: 


instrument the case was decided on the appeal. 

The complaint, answers, Circuit decree, exceptions, opinion of 
the Supreme Court, petition for writ, and writ of error are 
printed im extenso as an appendix hereto. They may be sum- 
marized as follows: 

For many years previous to her death Mrs. Sarah J. Harris, 
a widow, resided in the city of Columbia, in the State of South 
Carolina, where she died in December, 1885, leaving of force 
her last will and testament, bearing date September 11, 1885. 
Mrs. Harris left surviving as her sole issue her daughter, Mrs. 
Mary Delia Blount, domiciled in Wilson, in the State of North 
Carolina, at the date of her mother’s will, and ever afterwards, 
until her own death, in April, 1886. Mrs. Harrie’ next nearest 
of kin was her sister, Caroline S. Walker, who is the mother of 
Julius H. Walker. 

Mrs. Harris, by her will, gave her entire estate (consisting of 
a lot of land in said city of Columbia and certain stocks, bonds, 
and other personalty, all in S. C.) tw her nephew, Julius H. 
Walker, in trust for Mary D. Blount for life, and upon the death 
of Mrs. Blount the estate was “devised and bequeathed to the 


oe 


issue of the said Mrs. Blount, to them and their heirs forever. 
per stirpes and not per capita; if the said Mrs. Blount die with- 
out issue surviving her at the time of her death, then the same 
is devised and bequeathed to such person or persons, and in such 
proportions, as the said Mrs. Mary Delia Blount may appoint 
by her last will and testament duly executed, to the said appointees 
and their heirs forever.”’ [There are no italics in the original. ] 
And Julius H. Walker was appointed an: qualified as executor 
and took possession as trustee. 

On the 9th day of the following April Mrs. Blount died at her 
home in Wilson, N. C., never having had issue. She left a will 
bearing date March 16, 1886, wheredy she undertook, by words 
sufficiently descriptive of her mother's estate as well as her own, 
to appoint and give it all to her surviving husband, W. H. Blount. 
who is the appellant in error here. 

This will was duly admitted to probate in the Probate Court 
of Wilson County, North Carolina, that court declaring that the 
paper offered for probate was “the last will and testament of M. 
Delia Blount, and that the same was duly executed by said M. 
Delia Blount.” 

This North Carolina Court (as was proved at the trial) is a 
court of record and of general jurisdiction, and its ruling as to 
the validity of a will is conclusive, unless reversed on appeal. 
Code of N. C., §§ 103, subd. 2; 108, 2148, 2150; Hdwards v. 
Vobb, 95 N. C., 4. An exemplification of the proceedings in 
this North Carolina Court of Probate was duly filed and admit- 
ted to probate in the proper Probate Court in South Carolina. 

Within a year after the death of Mrs. Blount, W. H. Blount 
instituted his action in the Court of Common Pleas (within its 
equity jurisdiction) for Richland County, in South Carolina, 
against J. H. Walker as executor and trustee, and Mrs. Caro- 
line S. Walker, setting forth the death of Mrs. Harris and her 
will, the death of Mrs. Blount and her will, and therein claim- 
ing the entire estate of Mrs. Harris, as the appointee under Mrs. 
Blount’s will, and alleging his demand upon the trustee and ex- 
ecutor for an account and the refusal to account. He prayed for 
an accounting, and that he be adjudged to be the owner of the 
estate of Mrs. Harris. 

J. H. Walker answered, admitting that he held the estate of 
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Mrs. Harris as trustee, and not in his own right; that he had 
been advised by counsel not to turn over this estate to plaintiff 
until it should be determined that the will of Mrs. Blount had 
been duly executed according to the laws of South Carolina, or 
until ordered to do so by the court; and that Mrs. Caroline 3. 
Walker had insisted that he should so act. Mrs. Walker 
answered, alleging that Mrs. Blount’s will was not executed as 
required by the laws of South Carolina, and was not, therefore, 
a valid execution of the power. She therefore claimed to be 
entitled to the whole estate of Mrs. Harris, as Mrs. Harris’ sole 
heir after Mrs. Blount’s death. 

At the trial the following written admission, signed by plain- 
tiff’s attorney, was filed on the record: **It is admitted by plain- 
tiff tha: the will of Mrs. M. D. Blount was not executed accord- 
ing to the requirements of the laws of South Carolina, in that 
one of the witnesses did not subscribe his name thereto in the 
presence of the other two witnesses.’ 

It is well, just at this point, to inform the court that the law 
of South Carolina as to the execution of wills reads as follows: 

All wills and testaments of real and personal property shall 
be in writing, and signed by the party so devising the same, or 
by some other person in his presence und by his express direc- 
tions, and shall be attested and subscribed in the presence of the 
said devisor, and of each other, by three or more credible wit- 
nesses, or else they shall be utterly void and of none effect.” Gen. 
Stat. of S. C. of 1882, page 544, section 1854. It will thus be 
seen that a South Carolina will must be executed by testator in 
the presence of three witnesses, who must subscribe their names, 
not only in the presence of testator, but also in the presence of 
each other. And this, it is admitted, was not done in the case of 
Mrs. Blount’s will. 

Such was the case presented to the Circuit Judge, Hon. W. H. 
Wailace, in July, 1887. His honor said: 

“Mrs. Blount’s will is not executed according to the laws of 
South Carolina. The question to be determined is whether Mrs. 
Blount’s will is a valid execution of the power contained in Mrs. 
Harris’ will. It is conceded in the argument, and is undoubtedly 
sound, that the appointee under a power like the one under con- 
sideration, takes under the instrument creating the power, and 
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not under the instrument of appointment. And in this case 
Mrs. Harris’ will expressly conveys the property to the appointee 
under the power. The only requisite required by Mrs. Harris’ 
will for the execution of this power, is that the same shall be by 
‘will duly executed ;° and in this case that formality has been 
complied with, and is shown by the judgment of the court of her 
domicile. It is therefore ordered, adjudged, and decreed, that 
the power is well executed, and the plaintiff is entitled to the 
property set out in the complaint and in the hands of the defen- 
dant, Julius H. Walker.” 

Having reached this conclusion, the Cireuit Judge did not pass 


upon the question, who would be entitled to take if the power. 


was not well executed. 

Defendants appealed from this decree to the Supreme Court 
of South Carolina, November Term, 1887. See Blount v. Wal- 
ker, 28 8. C., 546. 

The opinion of the majority of that court was delivered by 
Mr. Justice Melver. The decision is put squarely upon the 
ground that the power must be exercised in the mode prescribed 
by the donor of the power, and that mode is to be ascertained 
from the terms of the wil! creating the power. The court say: 

‘Now, in this case the mode prescribed by the donor of the 
power is expressed in these words, ‘by her last will and testa- 
ment duly executed,’ and the controlling question is, what was 
the intent of Mrs. Harris in using these words? Did she mean 
a will duly executed according to the laws of South Carolina, or 
did she mean a will duly executed according to the laws of any 
State or country in which the donee of the power might happen 
to be domiciled at the time of her death?” Then after stating 
the principle which should govern the court in reaching Mrs. 
Harris’ intentions, the opinion proceeds: 

‘Here was a South Carolina lady making her will in this State, 
whereby she was undertaking to dispose of property located here, 
and in doing so she confers a power which the donee can only 
exercise ‘by her last will and testament duly executed.’ It 
seems to us that in the absence of anything in the will indi- 
cating a different purpose, these words must be interpreted to 
mean what they ordinarily and usually signify here; that ia, a 
will duly executed according to the laws of South Carolina. 
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* * * *  . * 

“Tt is said, however, that if Mrs. Harris had intended that 
Mrs. Blount should exercise the power of appointment only by a 
will executed in the manner prescribed by our statute, it would 
have been very easy for her to say so by the addition of a very 
few words to those prescribing the mode of appointment—that 
she might have said, ‘by her last will and testament duly exe- 
cuted,’ according to the laws of South Carolina. But according 
to our view, that is precisely what the words used mean, and the 
additional words suggested would have been mere surplusage.”’ 

The decision was thus squarely based upon the question of the 
construction of a South Carolina paper. It is so stated at the 
outset by Judge McIver. But that there might be no possible 
misunderstanding of the grounds of this decision, Judge McIver, 
speaking for the court, concedes to the North Carolina probate 
all that was claimed for it—that it conclusively established the 
fact that Mrs. Blount had left a ‘‘wiil duly executed.”’ Hear 
what he says upon this point: 

The fact that the paper alleged to be the will of Mrs. Blount 
has been admitted to probate in North Carolina, and an exempli- 
fication thereof [admitted to probate] in this State, does not 
affect the question. ‘This paper was, doubtless, a valid will in 
North Carolina, sufficient to pass any property which Mrs. 
Blount was entitled to in her own right in that State, and any 
personal property which she owned anywhere, and was, therefore, 
no doubt properly admitted to probate there, as well as here, 
upon the exemplification under the statute. But the question 
here is, not whether Mrs. Blount has made a will disposing of 
her own property, but whether the paper propounded as such is a 
valid execution of the power conferred by che will of Mrs. Har- 
ris; and, for the reasons above stated, we do not think it is.”’ 

The question who were entitled to take, as Mrs. Blount had 
failed to make a valid appointment, the court declined to con- 
sider, as it had not been considered on Circuit, and the cause 
was remanded. At the second trial the Circuit Court ruled that 
the estate of Mrs. Harris passed (subject to the life estate) to 
Mrs. Blount, and then the personalty, under Mrs. Blount’s will, 
to her husband, and the realty (in South Carolina) as intestate 
property, half to her husband and half to her aunt, Mrs. Walker. 
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Defendants again appealed, and the Supreme Court of the State 
reversed this Circuit decree, holding that the entire estate, real 
and personal, resulted, after the death of Mrs. Blount, to such 
person as then was nearest surviving heir of Mrs. Harris—and 
that was her sister, Mrs. Walker. ‘This was a final decision as 
to plaintiff, for it excluded him from any participation in the 
estate. See Blount v. Walker, 31S. C., 13 (not yet published), 
and 9 8. E. Rep., 204. But no error involving a federal ques- 
tion is alleged, as we understand it, in the decision of the State 
Court on this second appeal. (See petition for writ of error in 
the appendix.) 7 

Such is a full and, we believe, candid statement of the ap- 
pellant’s case. But we desire this court to be fully informed of 
the case, for we are sure that no federal question can be dis- 
covered in any ruling contained in the judgment of the South 
Carolina Court. The alleged federal question, according to the 
truth, is this and only this: that a South Carolina will having 
permitted an appointment to be made only “by last will and 
testament duly executed according to the laws of South VUaro- 
lina,”’ the Supreme Court of South Carolina refused to declare 
this power validly executed by a will which was held by the 
proper court of gereral jurisdiction in North Carolina to be a 
duly executed will, and which was duly exemplified to the proper 
probate court of South Carolina and there filed, and also ad- 
mitted to probate there, not only being no proof, but it being 
admitted on the record, that such will, containing the proper 
words of appointment, was not executed according to the laws of 
South Carolina ; and so held in the Circuit decree, to which ap- 
pellant took no exception. 

Or to state it more briefly: Is an exemplification of a North 
Carolina probate of a North Carolina will, conclusive upon the 
Supreme Court of South Carolina that such will was duly exe- 
cuted according to the laws of South Carolina ? 

It is manifest that the decision of the South Carolina Court 
rested wholly on a question of construction. With the proper 
parties before it, and a subject-matter clearly within its juris- 
diction, the Supreme Court of South Carolina construed and in- 
terpreted Mrs. Harris’ wil! to give her estate to such person, 
and to such person only, as might receive an appointment by 
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Mrs. Blount’s “last will and testament duly executed according 
to the laws of South Carolina." The case turned entirely upon 
the meaning to be given to the words ‘‘last will and testament 
duly executed,” to be found in Mrs. Harris’ will. Judge Melver 
states it with great clearness: ‘The controlling question is, 
what was the intent of Mrs. Harris in using these words? Did 
she mean a will duly executed according to the laws of South 
Carolina, or did she mean a will duly executed according to the 
laws of any State or country in which the donee of the power 
might happen to be domiciled at the time of her death?” and 
the opinion answers this question, and declares the intent and 
meaning of Mrs. Harris’ will. Whether the construction of the 
South Carolina Court was right or wrong, is not now a question ; 
it was the ruling of a competent court upon a matter of which, 
and between parties of whom, it had undoubted jurisdiction, and 
involves no federal question. Having reached this conclusion, 
the North Carolina probate was no longer a relevant matter ; for, 
(1) the North Carolina Probate Court had no jurisdiction, on an 
ex parte proceeding, to declare a will duly executed ‘according 
to the laws of South Carolina,’ (2) the North Carolina Court 
made no such deliverance, and (3) 1t was admitted on the record 
that Mrs. Blount’s will had not been so executed. 

Under the general principles invariably applied by this court, 
in cases where its jurisdiction is denied, it is so clear to our mind 
that this appeal involves no federal question, that we are inclined 
to cite no authorities. We will refer to very few. The whole 
subject is well treated by Mr. Spear ‘*On the Law of the Federal 
Judiciary,’ at pages 582-596, edition of 1883, and the leading 
cases of this court are there stated. 

Speaking of the effect given by the act of Congress to the 
judgment of a sister State, Judge Story says: 

‘It gives them the same faith and credit as they have in the 
State Court from which they are taken. If in such court they 
lave the faith and credit of the highest nature, that is to say, 
of record evidence, they must have the same faith and credit in 
every other court. So that Congress have declared the effect of 
the records by declaring what degree of faith and credit shall be 
given to them. If a judgment is conclusive in the State where 
it is pronounced, it is equally conclusive everywhere. If re- 
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examinable there, it is open to the same inquiries in every other 
State. It is therefore put upon the same footing as a domestic 
judgment. But this does not prevent an inquiry into the juris- 
diction of the court in which the original judgment was given to 
pronounce it; or the right of the State itseif to exercise au- 
thority over the persons on the subject matter.’’ 2 Story Const., 
§ 1313. 


The State Court of South Carolina distinctly admits that Mrs. 
Blount left a will good in North Carolina, and as to personalty 
good everywhere, but that ‘‘a will” was not sufficient to execute 
‘the power.’ The State Court, therefore, has made no decision 
against the title, right, privilege, or immunity claimed, and 
therefore the writ of error must be dismissed. Chappell v. Brad- 
shaw, 128 U. S., 1383; Clark v. Pennsylvania, Ibid., 397. As 
in DeSaussure v. Gaillard (127 U. S., 216), the question was 
decided upon the meaning of a South Carolina statute before 
the federal question was reached, so here the case was decided 
upon the intent and meaning of a South Carolina will before the 
federal question was reached. And stronger still: here the State 
Court conceded to the judgment of its sister State all that was 
claimed for it. 


Crapo v. Kelley (16 Wall., 610) is very different from this 
case. There the appellant claimed that the effect of a Massa- 
chusetts assignment under the order of a Massachusetts court 
was to vest property in him. The New York Court denied this 
effect. This court held that the appellant had a right to have 
this question considered by this court, and it was here considered 
and appellant sustained. But in our case appellant never claimed 
any more for his N. C. judgment than that it established the 
existence a will duly executed, and this the South Carolina Court 
conceded, but said something more was required than “a will 
duly executed’’—it must be “a will duly executed according to 
the laws of South Carolina,” and appellant never claimed that 
the N. C. probate did or could establish the existence of such a 
paper as that. 


In fact, a probate in N. C. does not give validity to @ will here 
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until probated here. Armstrong v. Lear, 12 Wheat., 169; Dial 
v. Gary, 14 8. C., 573. In order to get its probate here, the 
N. C. igennane is made sufficient evidence. Gen. Stat. of S. C., 
§ 1875. So that the only place where this federal question was 
mvsived, was in the Probate Court of 8. C., and then’ full faith 
and credit was given to the exemplification; for on it, and it 
alone, the will of Mrs. Blount was admitted to probate in 8. C. 
The only question after that was whether this will was such a 
paper as fulfilled the terms of the power, and the South Carolina 
Supreme Court say it was not. Probate of a will in one State 
is not proof of its sufficiency as a will to pass realty in another 
State. Robertson.v. Pickrell, 109 U.8., 608. <A fortiori, it is 
not proof of its sufficiency as an execution of a power. 


“If probate is granted of a will, then that conclusively estab- 
lishes, in all courts, that the will was executed according to the 
law of the country where the testator was domiciled.’’ Freem. 
Judg., § 608. But it does not establish that it was executed 
according to the law of some other country. ‘Of course, such 
probate does not touch the question of the application of the 
will to real estate unless the will be executed and recorded ac- 
cording to the /ex rei sitae.”’ Ibid. Nor, of course, does it touch 
the question whether it is executed with such formalities as are 
required to fulfil the terms of a power conferred in a will of some 
other State. — 

Whether a will is executed according to the requirements of a 
power is never determined by the Probate Court, which has 
jurisdiction only to pronounce upon its character as a testamen- 
tary paper—whether a will or not a will. If the will is admitted 
to probate, that establishes its status as a will; but the Court of 
Equity passes upon its validity as an instrument executing a 
power. 1 Wms. Ez'rs, *46, *47; 1 Jarm. Wills (R. & T. 
edit.), 55. Indeed, it is well settled law that the probate of a 
will does not, even in the same State, conclusively determine the 
validity of a devise. Darby v. Mayer. 10 Wheat., 468 ; Whart. 
Confl. L., § 645; 1 Redf. Wills, 397; Tygart v. Peeples, 9 
Rich. Eq., 46; Sally v. Gunter, 13 Rich., 76. 

If, therefore, the plaintiff here had made (which he did not) 
so preposterous a claim, as that the North Carolina probate es- 
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tablished that Mrs. Blount’s will had been duly executed accord- 
ing to the laws of South Carolina, still this court should not hes- 
itate, even on mere motion, to dismiss this writ of error for want 
of jurisdiction. For, as Chief Justice Waite said, in Millingar 
v. Hartupee (6 Wall., 262): “Something more than a bare as- 
sertion of such an authority seems essential to the jurisdiction of 
this court. The authority intended by the act is one having a 
real existence, derived from competent governmental power.” 
And, applying this principle to the case then before the court, 
the Chief Justice says: ‘‘In the case before us, Millingar claimed 
_ authority under an order of the District Court. On looking at 
the order we find that it does not purport to confer any authority 
whatever upon him.”’ 

But really the case presented to the South Carolina Court was 
as follows : 

Mr. Blount presents a paper to the court, and claims that 
under the adjudication of a North Carolina Probate Court, 
having jurisdiction, and the exemplification thereof admitted to 
probate in a proper Probate Court of South Carolina, the paper 
so presented was the duly executed will of Mrs. Blount. 

The court replies that the evidence fully sustains this claim. 

Mr. Blount then demands the estate of Mrs. Harris as the ap- 
pointee of Mrs. Blount. 

The court replies that he is not so entitled, unless Mrs. 
Blount’s will was duly executed according to the laws of South 
Carolina, and asks for proof upon that point. 

Mr. Blount says he can furnish no such proof, but, on the 
contrary, is forced to admit that his wife's will was not so exe- 
cuted. 

Then, says the court, we cannot hold that you are the ap- 
pointee of Mrs. Harris’ estate, and we must decide the case as if 
there had been no appointment, and accordingly so decides. 

We therefore ask that the writ of error be dismissed for want 
of jurisdiction in this court. 

JOS. DAN’L POPE, 
ROBT. W. SHAND, 
Attys. for Defendants in Error. 
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APPENDIX. 


WILL OF MRS. 8. J. HARRIS. 


THe STATE OF SovutH CAROLINA. 


In the name of God. Amen. I, Sarah J. Harris, widow, of 
the city of Columbia, in the State aforesaid, being of sound mind, 
memory, and understanding, do make, publish, and declare this 
my last will and testament. 

Item I. I give, bequeath, and devise to my nephew, Julius H. 
Walker and his heirs, to the use of the said J. H. Walker and his 
heirs, all the estate, real and personal, of which I may die seized, 
possessed, and entitled to: in trust, nevertheless, to permit my 
laughter, Mrs. Mary Delia Blount, for and during the term of her 
natural life (unless the trust be sooner executed, as is hereinafter 
provided in Item I1.), to receive unto her own sole, separate, and 
exclusive use, benefit, and behoof, all the rents, issues, and pro- 
fits of the said estate, upon her own receipts and acquittances. 
And to the said J. H. Walker, in his character as trustee as 
iforesaid, full power and authority is given to sell, exchange, or 
transfer, if in his judgment expedient, any part of the estate 
hereby given to him in trust, and to execute all necessary papers 
to that end, whenever he is thereunto requested by a paper in. 
writing, executed by said Mrs. Blount in the presence of some 
clerk of a court of record, who shall certify, under his hand and 
official seal, that the said request was so signed separately and 
privately in his presence; and the said trustee, upon such sale, 
exchange, or transfer, shall either reinvest the proceeds or else 
turn the same over to the said Mrs. Blount for her sole, separate, 
and absolute use, freed and discharged of all trusts, as the said 


Mrs. Blount may direct by her writing, executed in manner and 


g, 
form as required aforesaid, for the request to sell, exchange, or 
transfer: Provided, That the said J. H. Walker, as trustee as 
sforesaid, is satisfied .that the disposition so requested by said 
Mrs. Blount is her free and untrammelled wish, and is for her 


own exclusive benefit and behoof; but if not so satisfied, he shall 
reinvest the proceeds according to his best judgment, and under 
the rules of law. The power hereinabove given to the said J. H. 
Walker, as trustee as aforesaid, is a continuing power, and shall 
not be exhausted by one or more exercises thereof, but shall con- 
tinue in full force so long as the trust remains unexecuted and 
any portion of the trust estate remains. 

Item II. But if, at any time, the said property, or any part 
thereof, shall be legally advertised for sale for payment of the 
debt or debts of said Mrs. Blount, under or by virtue of any 
attachment, execution, or decree or order of court, or under any 
power of sale given by the said Mrs. Blount, to or for the use of 
any creditor or other person (such attachment, execution, decree, 
order, or power ot sale being valid in law or equity); or if at any 
time said Mrs. Blount shall execute a valid power, authorizing a 
sale of the said property, or any part thereof, without advertise- 
ment; or if at any time process or order of any court of com- 
petent jurisdiction shall take the interest of said Mrs. Blount in 
said property, or any part thereof, away from her: then, in any 
of the cases specified in this item of this will, the uses above de- 
clared shall instantly shift to the issue then living of said Mrs. 
Blount, to them and their heirs for ever, per stirpes and not per 
capita, to the extent of the property affected by any of the adver- 
tisements, orders, or papers aforesaid, and to the same extent the 
trusts by this will declared shall instantly become executed; but 
in default of issue of Mrs. Blount then living, then the said J. H. 
Walker shall continue to hold such property in trust to preserve 
the rents, issues, and profits thereof, and to accumulate the same 
until the death of said Mrs. Blount, when the property so affected 
and its accumulations shal] pass under the provisions of Item III. 
of this will. 

Item III. Upon the death of the said Mrs. Blount, the said 
property, or so much thereof as remains unconsumed and undis- 
posed of in the hands of said J. H. Walker, trustee as aforesaid, 
is hereby bequeathed and devised to the issue of the said Mrs. 
Blount, to them and their heirs for ever, per stirpes and not per 
capita ; and if the said Mrs. Blount die without issue surviving 
her at the time of her death, then the same is devised and be- 
queathed to such person or persons and in such proportions as 
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the said Mrs. Mary Delia Blount may appoint by her last will 
and testament duly executed, to the said appointees and their 
heirs forever; and upon the death of the said Mrs. Blount, the 
trusts of this will shall become instantly executed (so far as the 
same have not been before that time executed under the provi- 
sions of Item II. of this will) in favor of the person or persons in 
this item designated as remaindermen, without any relinquish- 
ment or transfer of trust by the said trustee. 

Item IV. I hereby nominate and appoint Julius H. Walker 
executor of this will. 

In witness whereof I have signed my name at the foot of this 
will, and also on the first half sheet thereof, at Columbia, in the 
presence of my three chosen witnesses, this eleventh day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 


eighty-five. 
SARAH J. HARRIS,  [1.s.] 


Signed, published, and declared by Mrs. Sarah J. Harris as 
her last will and testament, in our presence, who, in her presence 
and at her request, and in the presence of each other, have here- 
unto below, and also on the first half sheet thereof, signed our 
names as witnesses to its execution (the words executed on line 
16, page 1, and of “Mrs. Blount,’’ on line 12 of page 3, being 
first interlined). 

Rost. W. SHAND, 
CAROLINE J. WALKER, 
MAMIE 8S. WALKER. 


WILL OF MRS. M. D. BLOUNT. 


THE STATE OF NORTH CAROLINA, | 
Wilson County. j 
I, M. Delia Blount, of the County and State aforesaid, know- 
ing the uncertainty of life, and being of sound mind and memory, 
do, by this writing, make, ordain, publish, and declare my last 
will and testament, in manner and form following: 
All my estate, both real and personal, whether legal or equi- 
table, I devise, bequeath, and absolutely give unto my beloved 
husband, to his only use and behoof, and hereby direct the trus- 
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tee appointed by the last will and testament of my deceased 55 
mother, Mrs. S. J. Harris, of Columbia, in the State of South 
Carolina, to execute all such needful conveyances and releases 
as may effectually divest his title as such trustee, and convey the 
property and. effects, to him devised by said last will of Mrs. 8. J. 
Harris, to my said husband, W. H. Blount, to him and his heirs 
absolutely. 
In testimony whereof I have hereunto subscribed my name 
and affixed my seal, the 16th March, Anno Domini one thousand 
eight hundred and eighty-six. my 
M. D. BLOUNT, [szau.}) ” 


NORTH CAROLINA PROBATE PROCEEDINGS. 


STATE OF NortH CAROLINA, | 
Wilson County. j 


7. 


In the matter of the last will of | Before A. B. Deans, 
M. Delia Blount. - Clerk Superior Court. 


W. H. Blount, being duly sworn, doth say: That M. Delia 
Blount, late of said County, is dead, having first made and pub- 
lished her last will and testament; and that W. H. Blount is the 
sole beneficiary named therein. Further, that the property of 
the said M. Delia Blount, consisting of real estate in Columbia, 
South Carolina, and bonds, notes, bank stock, and other personal 
property, is worth about ten thousand dollars, so far as can be 
ascertained at the date of this application; and that W. H. 
Blount, sole beneficiary under the provisions of said will, is en- 
titled under said will to the said property. 58 

W. H. BLOUNT. 


Sworn and subscribed before me, the 26th day of April, 
1887. A. B. DEans, 
Clerk Superior Court. 


STaTE oF NortTH CAROLINA, ) — . 
Wilson County. ia In the Probate Court. 


A paper, purporting to be the last will and testament of M. 
Delia Blount, deceased, is exhibited before me, the undersigned, 
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judge of probate for said county, by W. H. Blount, the svle bene- 
ficiary therein mentioned, and the due execution thereof by the 
said M. Delia Blount by the oath and examination of I. K. 
Ruffin and Mrs. Jas. B. Davis, two of the subscribing witnesses 
thereto; who, being duly sworn, doth depose and say, and each 
for himself deposeth and saith, that he is a subscribing witness to 
the paper writing now shown him, purporting to be the last will 
and testament of M. Delia Blount; that the said M. Delia Blount, 
in the presence of this deponent, subscribed her name at the end 
of said paper writing, which now shown as aforesaid, and which 
bears date of the 16th day of March, 1886. And the deponent 
further saith, that the said M. Delia Blount, the testator afore- 
said, did, at the time of subscribing her name as aforesaid, declare 
the said paper writing, so subscribed by her and exhibited, to be 
her last will and testament, and this deponent did thereupon sub- 
scribe his name at the end of said will as an attesting witness 
thereto, and at the request and in the presence of the said testa- 
tor. And this deponent further saith, that at the said time, when 
the said testator subscribed her name to the said last will as afore- 
said, and at the time of deponent’s subscribing his name as an 
attesting witness thereto as aforesaid, the said M. Delia Blount 
was of sound mind and memory, of full age to execute a will, and 
was not under any restraint to the knowledge, information, or 
belief of this deponent. And further these deponents say not. 
(Signed) I. K. RUFFIN, [seat.] 
(Signed) Mrs. J. B. DAVIS, [SEAL.] 


Severally sworn and subscribed, this 26th day of April, 1886, 
before me. A. B. DEANs, 
Clerk Superior Court. 


State oF NortH CAROLNA, 


Wilson County. } In Superior Court. 


In the matter of the last will of M. Delia Blount. 


It appearing to the court, by the oath and examination of Dr. 
J. K. Ruffin and Mrs. J. B. Davis, the subscribing witnesses 
thereto, that the paper writing propounded by W. H. Blount, 
beneficiary therein named, is the last will and testament of M. 
Delia Blount, and that the same was duly executed by said M. 
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Delia Blount in the presence of said witnesses, and that at the = 63 
time of signing the same, the said M. Delia Blount was of sound 
mind. It is therefore adjudged, that the said paper writing be 
admitted to probate as the last will and testament of the said M. 
Delia Blount, and the executor therein named qualify as such. 
This the 26th day of April, 1886. 
A. B. DEANS, 


Clerk Superior Court. 


STaTE oF NortH CAROLINA, 


Wilson County. han the Superior Court. 


4 
To all whom these presents shall come—greetings : 


It being satisfactorily proven to the undersigned, Clerk of the 
Superior Sourt for the County of Wilson, that M. Delia Blount, 
late of said county, is dead, having made and published last will 
and testament, and it appearing that W. H. Blount is entitled to 
the administration of the estate of the deceased, and having 
qualified as administrator according to law: 

Now, these are, therefore, to empower the said administrator 
to enter in and upon all and singular the goods and chattels, 5 
rights and credits, of the said deceased, and the same to take into 
possession, wheresoever to be found, and all of the just debts of 
the said deceased to pay and satisfy, and the residue of said 
estate to distribute according to law. 

Witness my hand and the seal of said court, this the 5rd day 
of June. | A. B. DEANS, 

Clerk Superior Court. 


A true copy of the letters of administration. 
A. B. Dans, KG; 
CO. S.C. 


StaTE OF NorTH CAROLINA, | Jn the Superior Court, 
Wilson County. f Srd Judicial District. 


I, A. B. Deans, Clerk of the Superior Court in and for the 
County of Wilson, in the State aforesaid, and ex officio probate 
judge, do hereby certify that I am, and was on the 26th day of 
April, 1886, the Clerk of the Superior Court of Wilson County, 
empowered by law to take the probate of wills and grant letters 
of administration, and to exemplify, under seal of the court, all 


iss 
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transcripts of deed, papers, or proceedings in said court, which 
shall be received in evidence, and do hereby certify that the fore- 
going judgment of probate was duly taken, and is of record in 
the book of records of the judgments of probate in and for said 
county, and that in all respects said judgment and proceedings 
in the matter of the probate of the last will and testament of M. 
Delia Blount is in accord with the laws of this State, and that 
the copy hereto attached is a true and perfect copy, as appears of 
record, 

In witness whereof, I have hereto attached my seal of office, at 
office in the town of Wilson, in the State aforesaid, this the 18th 


day of April, A. D. 1887. 
A. B. DEANS, (1. SN. @. 


STATE OF NortH CAROLINA, | Superior Court, 
Wilson County. j Srd Judicial District. 

I, H. G. Conner. Judge of the 3rd Judicial District of North 
Carolina, do hereby certify that A. B. Deans is the Clerk of the 
Superior Court of Wilson County, the same being a court of 
record of general and superior jurisdiction; that he was duly 
elected and qualified according to law, and was such-on the 26th 
day of April, 1886; and that his genuine signature is attached 
to the foregoing certificate, and that the same is in due form, 
and, as such, entitled to due credit. 

Witness my hand and private seal, this the 19th day of April, 


1887. 
(Signed) H. G. CONNER, [SEAL. ] 
Judge Superior Court, 3rd Judicial District of North Carolina. 


NORTH CAROLINA, 
Wilson County. f 

I, A. B. Deans, Clerk of the Superior Court, in and for the 
County of Wilson, in the State of North Carolina, do certify that 
H. G. Conner is now, and was on the 19th day of April, 1887, 
a Judge of the Superior Court of North Carolina, resident in the 
3rd Judicial District ; that he is well known to me; and that his 
signature, affixed to the certificate, is the genuine handwriting of 
the said H. G. Connor, judge as aforesaid. 

Witness my hand and seal of office, the first of June, 1887. 
A. B. DEANS, . S. ¢. 
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I, Alfred M. Scales, Governor of the State of North Carolina, 
do hereby certify that Henry G. Conner is one of the Judges of 
the Superior Courts of North Carolina, the same being courts of 
records of general jurisdiction, and specially of the third judicial 
district of said State, and that Wilson County is one of the coun- 
ties comprising said district. 

Done in the city of Raleigh, in said State, on this the 26th 
day of April, 1887. 


o 


A. M. SCALES, 


Governor of No. Ca. 


By the Governor: 
C. H. ARMFIELD, Private Secretary. 


COMPLAINT. 


(Title of cause.) 

The plaintiff, complaining of the defendant, alleges: 

I. That on the 5th day of December, 1885, Sarah J. Harris, 
late of the County of Richland, and State of South Carolina, 
departed this life, leaving of force her last will and testament, 
which was duly proved in the office of the Judge of Probate for 
said County on the 21st December, 1885, and the defendant, 
Julius H. Walker, the executor named therein, qualified as ex- 
ecutor thereunder. 

II. That at the time of her death, the said Mrs. Sarah J. Harris 
was seized and possessed of the following described real estate, 
to wit: all that lot or parcel of land, situate in the city of 
Columbia, State of South Carolina, at. the southeast corner of 
the intersection of Bull and Gervais streets; bounded on the 
north by Gervais street, on the east by lands of Mrs. Caroline M. 
Walker, on the south by lands now of Irving and estate of 
Mayrant, and on the west by Bull street, containing one and 
one-third (14) acres, more or less; and the following personal 
property, to wit: 25 shares of the capital stock of the Carolina 
National Bank, standing in name of Julius H. Walker, of the 
value of three thousand dollars; 1 bond, lst mortgage, C., C. & 
A. R. R., of the value of eleven hundred and thirty dollars, of 
the total value of four thousand one hundred and thirty dollars, 
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as appears by the appraisement now on file in the office of the 
Probate Court for said County, and plaintiff is informed and 
believes there were no debts, or, if any, to only an inconsiderable 
amount. 

III. That by the terms of her said will, the said Sarah J. 
Harris devised and bequeathed all her estate, both real and per- 
sonal, to her nephew, the defendant, Julius H. Walker, and his 
heirs, to the use of the said Julius H. Walker and his heirs, in 
trust, nevertheless, to permit my daughter, Mrs. Mary Delia 
Blount, for and during the term of her natural life, to receive 
unto her sole, separate, exclusive use, benefit, and behoof, all the 
rents, issnes, and profits of the said estate, and after making pro- 
vision for shifting uses upon the contingencies therein mentioned, 
and for sale, or sale and reinvestment upon the terms therein 
mentioned, proceeds as. follows, to wit: ‘3. Upon the death of 
the said Mrs. M. Delia Blount, the said property, or so much 
thereof as remains unconsumed and undisposed of in the hands of 
the said Julius H. Walker, trustee as aforesaid. is hereby be- 
queathed and devised to the issue of the said Mrs. M. Delia 
Blount, to them and their heirs for ever, per stirpes and not per 
capita; and if the said Mrs. M. Delia Blount die without issue 
surviving her at the time of her death, then the same is devised 
and bequeathed to such person or persons, and in such propor- 
tion, as the said Mrs. M. Delia Blount may appoint by her last 
will and testament, duly executed, to the said appointees and 
their heirs for ever; and upon the death of the said Mrs. M. Delia 
Blount, the trusts of this will shall become instantly executed (so 
far as the same have not been before that time executed under 
the provisions of Item II. of this will) in favor of the person or 
persons in this item designated as remaindermen, without any 
relinquishment or transfer of trust by said trustee ;’’ all of which 
will more fully and at large appear by reference to the copy of 
said will, which is hereto annexed and made a part of this com- 
plaint, marked exhibit *A.”’ 

IV. That at the time of the execution of the said will, and 
ever since, up to the time of her death, the said Mrs. M. Delia 
Blount was a married woman, domiciled in the State of North 
Carolina, to wit: at Wilson, in said State. 

V. That none of the corpus of the said estate has been con- 
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sumed or disposed of under the terms of the said will; and at 
the time of the death of the said Mrs. M. Delia Blount, the 
whole estate was in the hands of the said trustee. 

VI. That on the 9th day of April, 1886, at her home in Wil- 
son, North Carolina, the said Mrs. M. Delia Blount departed this 
life without leaving any issue her surviving, but having duly exe- 
cuted and leaving of force her last will and testament, which was 
duly admitted to probate in the Court of Probate in said County 
of Wilson and State of North Carolina, the same being a court of 
record and a superior court of general probate jurisdiction in 
said State, on the 26th April, 1886, and in the Probate Court 
for Richland County, in the State of South Carolina, on the 
19th May, 1886. 

VII. That by said will the said Mrs. M. Delia Blount desig- 
nated and appointed the plaintiff the remainderman, to take the 
whole of the estate limited under the 3rd clause of the will of the 
said Mrs. Sarah J. Harris; all of which will more fully appear 
by reference to the said will, copy of which, with the judgment 
of probate thereof, is hereto annexed and made a part of the 
complaint, and marked exhibit B. 

VIII. That on the 31st day of December, 1886, the plaintiff 
demanded of the said Julius H. Walker, trustee, the said estate 
and an account of his actings and doings as such trustee and 
executor, but the said defeiudant, not regarding his duty in this 
behalf, refused to comply with plaintiff's request, and still refuses 
so to comply. 

IX. That the defendant, Caroline M. Walker, is now the sole 
heir at law of the said Mrs. Sarah J. Harris. 

Wherefore plaintiff demands judgment : 

1. That he be adjudged to be owner of said estate. 

2. That the said Julius H. Walker be required to pay over the 
same, and to account under the direction of this court for his 
actings and doings as executor and trustee under the will of the 
said Mrs. Sarah J. Harris, and for such other and further relief 
as may be just, together with the costs of this action. 

ALLEN J. GREEN, 
Plaintiff's Attorney. 
GEO. W. BLOUNT, 
( Verified. ) Of Counsel. 
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ANSWER OF JULIUS H. WALKER, EXECUTOR AND 
TRUSTEE. 


(Title of cause.) 

Answer of Julius H. Walker: 

The defendant, Julius H. Walker, answering the complaint — 
herein says: 

I. He denies each and every allegation of the complaint not 
hereinafter admitted. 

II. Further answering, he says, that on the 5th day of De- 
cember, 1885, Sarah J. Harris, widow, died at her home, in the 
city of Columbia, in said State, where she had continuously 
resided for many years prior to her death, leaving of force a last 
will and testament, of which the first exhibit to the complaint is 
a true copy, as this defendant supposes; and at the date of said 
will, and at the date of said death, M. Delia Blount, the only 
child of testatrix, was resident and domiciled in said city of 
Columbia. 

III. Shortly therereafter, this defendant proved the said will 
and qualified as executor therein named, and assumed the trusts 
therein conferred upon him, and possessed himself of the estate 
of his said testatrix, which is correctly stated in the complaint, 
and still holds said estate, except so much thereof as has been 
necessary to pay the debts of his testatrix and some of the ex- 
penses of his administration. 

IV. Thereafter, in April, 1886, said M. Delia Blount died in 
Wilson, North Carolina, where she was then domiciled. 

V. On May 19, 1886, a paper, purporting to be the exempli- 
fication of a will of said M. Delia Blount, from the Superior 
Court of Wilson County, North Carolina, where said will was 
alleged to have been proved by one of the subscribing witnesses 
thereto, was filed in the office of the probate judge for said Rich- 
land County; a true copy whereof, as this defendant suppuses, 
is attached to the complaint as an exhibit. 

VI. This defendant then consulted his legal advisers as to his 
duty, and was by them advised that inasmuch as it was very 
doubtful whether the property then in his hands, as executor and 
trustee, would pass to the plaintiff under the will of said Sarah 
J. Harris, by the appointment of said M. Delia Blount, unless 
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the will of said Mrs. Blount was duly executed according to the 
laws of South Carolina; and as the exemplication aforesaid did 
not show such execution, he could not safely turn over any of 
the said property in his hands to the said plaintiff, until satisfied 
that said will of M. Delia Blount was executed according to the 
laws of South Carolina, or until the judgment of the court was 
obtained, sustaining said will as a valid execution of the power 
conferred upon said M. Delia Blount by the will of her mother, 
the said Sarah J. Harris. 

VII. To that end, and in order that the matter might be set- 
tled within the year after the death of said Sarah J. Harris, this 
defendant filed in the office of the probate judge for Richland 
County, on the day of July, 1886, a notice, requiring 
proof of the will of said M. Delia Blount, in due form of law; 
and if such proof should be made, and the said will should be 
established under the laws of this State, defendant was advised 
by his counsel that it would be his duty, at the end of the year, 
to surrender the net estate of his testatrix to this plaintiff; and 
defendant intended so to do. 

VIII. To this notice plaintiff duly appeared, and commenced 
proceedings for the proof of the will of said M. Delia Blount in 
due form of law; but he thereafter abandoned said proceedings, 
and said will has not been yet proved in due form of law. 

IX. Thereafter, in December, 1886, demand was made by 
plaintiff upon this defendant for the surrender and transfer of 
the property in his hands, belonging to the estate of said Sarah 
J. Harris, but this defendant refused to comply with said demand 
for the reason that he could not safely assume that plaintiff was 
entitled to said property until it should be determined that the 
will of M. Delia Blount had been executed according to the 
requirements of the law of this State, or was a valid execution 
of said power; and because his counsel so advised. 

X. This defendant has been informed by Caroline S. Walker, 
sole heir at law of said Sarah J. Harris, that she would insist 
upon her right to the property in his hands belonging to the 
estate of said Sarah J. Harris, until it should be judicially deter- 
mined that the will of said M. Delia Blount was a valid execu- 
tion of the power vested in said Mrs. Blount by the will of said 
Sarah J. Harris. 
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XI. Under these circumstances, this defendant would himself 
have filed his complaint, asking for the instructions of the court 
as to his duty as between these conflicting claimants, but re- 
frained from so doing because informed that the matter would be 
brought into court by this plaintiff. 

XII. Since the commencement of this action, said Caroline 8. 
Walker has also filed a notice with the Probate Judge of Richland 
County, requiring the proof of the will of said M. Delia Blount 
in due form of law. 

XIII. This defendant is ready to transfer and surrender the 
estate in his hands, less his expenses and commissions, so soon as 
the court may determine to whom it belongs, and instructs this 
defendant as to his duties in the premises. 

Wherefore defendant demands the judgment of this court: 

1. Whether he can be called upon by plaintiff to account 
until the will of M. Delia Blount has been proved in due form 
of law. 

2. Whether the will of M. Delia Blount is a valid execution 
of the power conferred upon her by the will of Sarah J. Harris, 
and whether said will of Mrs. Blount has been duly executed so 
as to pass the property of said Sarah J. Harris in the hands of 
this defendant. 

3. Whether this defendant shall transfer said property, real 
or personal, or both, to said plaintiff or to said Caroline S. 
Walker. 

4. And that defendant may be allowed the costs and expenses 
of this action out of the trust property in his hands. 

Columbia, 8. C., February 10th, 1887. 

POPE & SHAND, 


Defendant's Attorneys. 
( Verified.) | 


THE ANSWER OF CAROLINE 8S. WALKER. 


(Title of case.) 

Answer of Mrs. Walker : 

The defendant, Caroline S. Walker (incorrectly named Caro- 
line M. in the complaint), answering the complaint herein, says: 
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I. She admits the statements of the complaint as contained in 
the paragraphs thereof numbered I., II.. and III. 

II. Answering paragraph [V. of the complaint, this defendant 
admits that the said Mrs. Blount was domiciled at Wilson, in the 
State of North Carolina, at the time of her death, but avers that 
at the date of the death of Sarah J. Harris the said M. Delia 
Blount was domiciled at Columbia, in the State of South Caro- 
lina. 

III. She admits paragraph V., except that she has been in- 
formed and believes that a portion of the estate of said Sarah J. 
Harris has been consumed in the payment of debts and expenses 
of administration. 

IV. She admits the death of said M. Delia Blount, without 
issue, in the State of North Carolina, but denies that said Mrs. 
Blount left a will duly executed according to the laws of South 
Carolina. Of the other matters stated in paragraphs VI. and 
VIL., she is not informed, and requires strict proof. 

V. She believes the facts stated in paragraph VIII. to be true, 
and that her co-defendant has refused to account to plaintiff until 
the validity of M. Delia Blount’s will has been duly established 
by the courts of this State. 

VI. She admits paragraph [X. of the complaint, except that 
this defendant is named Caroline S. Walker, and not Caroline 
M., as therein stated. 

VII. Further answering, this defendant alleges, on informa- 
tion and belief, that the will of M. Delia Blount was not duly 
executed according to the laws of South Carolina, and was, there- 
fore, not an execution of the power given to said Mrs. Blount by 
the said will of Sarah J. Harris, or not a disposition of real and 
personal property situate in this State; and that the said will of 
M. Delia Blount did not operate upon the subject of the power 
contained in the will of the said Sarah J. Harris, but only upon 
the individual estate of the said M. Delia Blount. This defen- 
dant, therefore, claims and avers that she, as the sole heir at law 
of the said Sarah J. Harris, is entitled to the whole estate of said 
Mrs. Harris, and that her co-defendant, Julius H. Walker, exe- 
cutor and trustee, should not be required to surrender said estate, 
or any portion thereof, to the said plaintiff. 

VIII. Since the commencement of this action, this defendant 
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has filed in the office of the probate judge for Richland County, 
in this State, a notice requiring the proof, in due form of law, of 
the will of said-M. Delia Blount. 
Wherefore this defendant demands judgment, that she is enti- 
tled te the estate, both real and personal, of the said Sarah J. 
Harris, deceased. CAROLINE 8S. WALKER. x 
Columbia, S. C., 
February 10, 1887. 


‘Duly verified.) 
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| CIRCUIT DECREE. 
RicHLAND—ZJn Common Pleas. 
W. H. Biountr 
v. | 
Jutius H. WALKER, as Ex’t’r and Trustee; CAROLINE 8. | 
WALKER. ‘ 


This cause was tried before me, and the testimony adduced by 

iy] @Xamination of witnesses in court. 

The facts are: Mrs. 8. J. Harris, of Columbia, died on the 5th 
day of December, 1885, leaving of force her last will duly exe- 
cuted according to the laws of 8. C., which will was duly 
proved in the Probate Court for Richland County. 

At the time of the execution of the will, and at the time 
of her death, Mrs. Harris had an only child, Mrs. M. Delia 
Blount. 4 

That the said Mrs. Blount, at the time of the execution of her 
wother’s will, and up to the time of her own death, was domi- 

102 ciled in North Carolina, she being a married woman, and her 
husband residing in that State. y 

Mrs. Blount died at her residence in North Carolina on the 
Jth day of April, 1886, without issue, but leaving of force her 
last will and testament, by which she devised all the property of 
which, under the will of her mother, Mrs. Harris, she had the 
power of disposal, to her husband, the plaintiff. Mrs. Blount’s 
will was duly proved in the Probate Court of North Carolina, in 
the county in which she resided, and a proper exemplification 
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under the laws of S. C. was admitted to probate in Richland 
County on the 19th May, 1886. 

The Court of Probate of North Carolina is, under the laws of 
N. C., a court of general jurisdiction in all matters testa- 
mentary. The exemplification of the judgment of that court, 
establishing this will, was properly proved according to the 
acts of Congress. 

Mrs. Blount’s will is not executed according to the laws of 
S. C. The question to be determined is whether Mrs. Blount’s 
will is a valid execution of the power contained in Mrs. Har 
ris’s will. It is conceded in the argument, and is undoubt- 


edly sound, that the appointee, under a power like the one under 


consideration, takes under the instrument creating the power, 
and not under the instrument of appointment. And in this case 
Mrs. Harris's will expressly conveys the property to the ap- 
pointee under the power. 

The only requisite required by Mrs. Harris's will for the exe- 
cution of this power, is that the same shall be by ‘will duly exe- 
cuted”’; and in this case that formality has been complied with, 
and is shown by the judgment of the court of her domicile. 

It is therefore ordered, adjudged, and decreed, that the power 
is well executed, and the plaintiff is entitled to the property set 
out in the complaint and in the hands of the defendant, Julius 
H. Walker. It is further ordered, that the defendant, Julius H. 
Walker, do account before the master for his actings and doings 
in the premises, and that he pay over and surrender to the plain- 
tiff or his attorney the said estate. 

July 22, 1887. 

W. H. WALLACE. 
A true copy. 
[seaL.] E. R. Artuur, 
| OU. OP. & GS. 


OPINION AND JUDGMENT OF THE SUPREME 
COURT OF SOUTH CAROLINA. 


April 23, 1888. The opinion of the court was delivered by 
Mr. Justice Mclver. There can be no doubt that the 
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ANSWER OF JULIUS H. WALKER, EXECUTOR AND 
TRUSTEE. 


(Title of cause.) 

Answer of Julius H. Walker: 

The defendant, Julius H. Walker, answering the complaint 
herein says : 

I. He denies each and every allegation of the complaint not 
hereinafter admitted. 

II. Further answering, he says, that on the Sth day of De- 
cember, 1885, Sarah J. Harris, widow, died at her home, in the 
city of Columbia, in said State, where she had continuously 
resided for many years prior to her death, leaving of force a last 
will and testament, of which the first exhibit to the complaint is 
a true copy, as this defendant supposes; and at the date of said 
will, and at the date of said death, M. Delia Blount, the only 
child of testatrix, was resident and domiciled in said city of 
Columbia. | 

III. Shortly therereafter, this defendant proved the said will 
and qualified as executor therein named, and assumed the trusts 
therein conferred upon him, and possessed himself of the estate 
of his said testatrix, which is correctly stated in the complaint, 
and still holds said estate, except so much thereof as has been 
necessary to pay the debts of his testatrix and some of the ex- 
penses of his administration. 

IV. Thereafter, in April, 1886, said M. Delia Blount died in 
Wilson, North Carolina, where she was then domiciled. 

V. On May 19, 1886, a paper, purporting to be the exempli- 
fication of a will of said M. Delia Blount, from the Superior 
Court of Wilson County, North Carolina, where said will was 
alleged to have been proved by one of the subscribing witnesses 
thereto, was filed in the office of the probate judge for said Rich- 
land County; a true copy whereof, as this defendant suppuses, 
is attached to the complaint as an exhibit. 

VI. This defendant then consulted his legal advisers as to his 
duty, and was by them advised that inasmuch as it was very 
doubtful whether the property then in his hands, as executor and 
trustee, would pass to the plaintiff under the will of said Sarah 
J. Harris, by the appointment of said M. Delia Blount, unless 
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the will of said Mrs. Blount was duly executed according to the 
laws of South Carolina; and as the exemplication aforesaid did 
not show such execution, he could not safely turn over any of 
the said property in his hands to the said plaintiff, until satisfied 
that said will of M. Delia Blount was executed according to the 
laws of South Carolina, or until the judgment of the court was 
obtained, sustaining said will as a valid execution of the power 
conferred upon said M. Delia Blount by the will of her mother, 
the said Sarah J. Harris. 

VII. To that end, and in order that the matter might be set- 
tled within the year after the death of said Sarah J. Harris, this 
defendant filed in the office of the probate judge for Richland 
County, on the day of July, 1886, a notice, requiring 
proof of the will of said M. Delia Blount, in due form of law; 
and if such proof should be made, and the said will should be 
established under the laws of this State, defendant was advised 
by his counsel that it would be his duty, at the end of the year, 
to surrender the net estate of his testatrix to this plaintiff; and 
defendant intended so to do. 

VIII. To this notice plaintiff duly appeared, and commenced 
proceedings for the proof of the will of said M. Delia Blount in 
due form of law; but he thereafter abandoned said proceedings, 
and said will has not been yet proved in due form of law. 

IX. Thereafter, in December, 1886, demand was made by 
plaintiff upon this defendant for the surrender and transfer of 
the property in his hands, belonging to the estate of said Sarah 
J. Harris, but this defendant refused to comply with said demand 
for the reason that he could not safely assume that plaintiff was 
entitled to said property until it should be determined that the 
will of M. Delia Blount had been executed according to the 
requirements of the law of this State, or was a valid execution 
of said power; and because his counsel so advised. 

X. This defendant has been informed by Caroline S. Walker, 
sole heir at law of said Sarah J. Harris, that she would insist 
upon her right to the property in his hands belonging to the 
estate of said Sarah J. Harris, until it should be judicially deter- 
mined that the will of said M. Delia Blount was a valid execu- 
tion of the power vested in said Mrs. Blount by the will of said 
Sarah J. Harris. 
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XI. Under these circumstances, this defendant would himself 
have filed his complaint, asking for the instructions of the court 
as to his duty as between these conflicting claimants, but re- 
frained from so doing because informed that the matter would be 
brought into court by this plaintiff. 

XII. Since the commencement of this action, said Caroline S. 
Walker has also filed a notice with the Probate Judge of Richland 
County, requiring the proof of the will of said M. Delia Blount 
in due form of law. | 

XIII. This defendant is ready to transfer and surrender the 
estate in his hands, less his expenses and commissions, so soon as 
the court may determine to whom it belongs, and instructs this 
defendant as to his duties in the premises. 

Wherefore defendant demands the judgment of this court: 

1. Whether he can be called upon by plaintiff to account 
until the will of M. Delia Blount has been proved in due form 
of law. 

2. Whether the will of M. Delia Blount is a valid execution 
of the power conferred upon her by the will of Sarah J. Harris, 
and whether said will of Mrs. Biount has been duly executed so 
as to pass the property of said Sarah J. Harris in the hands of 
this defendant. 

3. Whether this defendant shall transfer said property, real 
or personal, or both, to said plaintiff or to said Caroline S. 
Walker. 

4. And that defendant may be allowed the costs and expenses 
of this action out of the trust property in his hands. 

Columbia, 8. C., February 10th, 1887. 

: POPE & SHAND, 


Defendant's Attorneys. 
(Verified.) 7 


THE ANSWER OF CAROLINE S. WALKER. 


(Title of case.) 

Answer of Mrs. Walker: 

The defendant, Caroline S. Walker (incorrectly named Caro- 
line M. in the complaint), answering the complaint herein, says: 
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I. She admits the statements of the complaint as contained in 
the paragraphs thereof numbered I., II., and III. 

II. Answering paragraph IV. of the complaint, this defendant 
admits that the said Mrs. Blount was domiciled at Wilson, in the 
State of North Carolina, at the time of her death, but avers that 
at the date of the death of Sarah J. Harris the said M. Delia 
Blount was domiciled at Columbia, in the State of South Caro- 
lina. 

III. She admits paragraph V., except that she has been in- 
formed and believes that a portion of the estate of said Sarah J. 
Harris has been consumed in the payment of debts and expenses 
of administration. 

IV. She admits the death of said M. Delia Blount, without 
issue, in the State of North Carolina, but denies that said Mrs. 
Blount left a will duly executed according to the laws of South 
Carolina. Of the other matters stated in paragraphs VI. and 
VIL., she is not informed, and requires strict proof. 

V. She believes the facts stated in paragraph VIII. to be true, 
and that her co-defendant has refused to account to plaintiff until 
the validity of M. Delia Blount’s will has been duly established 
by the courts of this State. 

VI. She admits paragraph [X. of the complaint, except that 
this defendant is named Caroline 8S. Walker, and not Caroline 
M., as therein stated. 

VII. Further answering, this defendant alleges, on informa- 
tion and belief, that the will of M. Delia Blount was not duly 
executed according to the laws of South Carolina, and was, there- 
fore, not an execution of the power given to said Mrs. Blount by 
the said will of Sarah J. Harris, or not a disposition of real and 
personal property situate in this State; and that the said will of 
M. Delia Blount did not operate upon the subject of the power 
contained in the will of the said Sarah J. Harris, but only upon 
the individual estate of the said M. Delia Blount. This defen- 
dant, therefore, claims and avers that she, as the sole heir at law 
of the said Sarah J. Harris, is entitled to the whole estate of said 
Mrs. Harris, and that her co-defendant, Julius H. Walker, exe- 
cutor and trustee, should not be required to surrender said estate, 
or any portion thereof, to the said plaintiff. 

VIII. Since the commencement of this action, this defendant 
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has filed in the office of the probate judge for Richland County, 
in this State, a notice requiring the proof, in due form of law, of 
the will of said M. Delia Blount. 

Wherefore this defendant demands judgment, that she is enti- 
tled to the estate, both real and personal, of the said Sarah J. 
Harris, deceased. CAROLINE 8S. WALKER. 

Columbia, 8. C., 

February 10, 1887. 

(Duly verified. ) 


CIRCUIT DECREE. 


RicuLanpD—ZJn Common Pleas. 
W. H. Biount 


v. 
Jutius H. WALKER, as Ex’t’r and Trustee; CAROLINE 8. 
WALKER. 


This cause was tried before me, and the testimony adduced by 
examination of witnesses in court. 

The facts are: Mrs. 8. J. Harris, of Columbia, died on the 5th 
day of December, 1885, leaving of force her last will duly exe- 
cuted according to the laws of 8. C., which will was duly 
proved in the Probate Court for Richland County. 

At the time of the execution of the will, and at the time 
of her death, Mrs. Harris had an only child, Mrs. M. Delia 
Blount. 

That the said Mrs. Blount, at the time of the execution of her 
mother’s will, and up to the time of her own death, was domi- 
ciled in North Carolina, she being a married woman, and her 
husband residing in that State. 

Mrs. Blount died at her residence in North Carolina on the 
Sth day of April, 1886, without issue, but leaving of force her 
last will and testament, by which she devised all the property of 
which, under the will of her mother, Mrs. Harris, she had the 
power of disposal, to her husband, the plaintiff. Mrs. Blount’s 
will was duly proved in the Probate Court of North Carolina, in 
the county in which she resided, and a proper exemplification 
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under the laws of S. C. was admitted to probate in Richland 
County on the 19th May, 1886. 

The Court of Probate of North Carolina is, under the laws of 
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N. C., a court of general jurisdiction in all matters testa- | 


mentary. The exemplification of the judgment of that court, 
establishing this will, was properly proved according to the 
acts of Congress. 

Mrs. Blount’s will is not executed according to the laws of 
S. C. The question to be determined is whether Mrs. Blount’s 
will is a valid execution of the power contained in Mrs. Har- 
ris’s will. It is conceded in the argument, and is undoubt- 
edly sound, that the appointee, under a power like the one under 
consideration, takes under the instrument creating the power, 
and not under the instrument of appointment. And in this case 
Mrs. Harris's will expressly conveys the property to the ap- 
pointee under the power. 

The only requisite required by Mrs. Harris’s will for the exe- 
cution of this power, is that the same shall be by ‘will duly exe- 
cuted’’; and in this case that formality has been complied with, 
and is shown by the judgment of the court of her domicile. 

It is therefore ordered, adjudged, and decreed, that the power 
is well executed, and the plaintiff is entitled to the property set 
out in the complaint and in the hands of the defendant, Julius 
H. Walker. It is further ordered, that the defendant, Julius H. 
Walker, do account before the master for his actings and doings 
in the premises, and that he pay over and surrender to the plain- 
tiff or his attorney the said estate. 

July 22, 1887. 

W. H. WALLACE. 

A true copy. 

[seaL.] E. R. Artuur, 
C.C.C. iP. & G4. S. 


OPINION AND JUDGMENT OF THE SUPREME 
COURT OF SOUTH CAROLINA. 


April 23, 1888. The opinion of the court was delivered by 
Mr. Justice McIver. There can be no doubt that the 
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donor of a power may prescribe the particular mode in which the 
power is to be exercised, and there is as little doubt that there 
ean be no valid execution of the power unless the mode prescribed 
is strictly complied with. Sudg. on Powers, chap. 5, section 3. 

So that the essential inquiry in all cases of this kind is: 1st. 
What is the mode prescribed by the donor of the power for its 
execution ? and 2nd. Whether such mode has been strictly com- 
plied with ? 

Now, in this case, the mode prescribed by the donor of the 
power is expressed in these words—*‘by the last will and testa- 
ment duly executed’’—and the controlling question is, what was 
the intent of Mrs. Harris in using those words? Did she mean 
a will duly executed according to the laws of South Carolina, or 
did she mean a will duly executed according to the laws of any 
State or country in which the donee of the power might happen 
to be domiciled at the time of her death? Inasmuch as it is con- 
ceded that Mrs. Harris was, at the time of her death, and always 
had been, a resident of South Carolina; that her will was exe- 
cuted here according to the laws of this State, and that the pro- 
perty therein disposed of was all located here, it seems to us that 
her language in describing the mode prescribed for the execution 
of the power, must be interpreted to mean exactly what such lan- 
guage is usually understood to signify here, unless there is some- 
thing in the context which would impart to it a different signifi- 
cation. 

For the rule, as we understand it, is that in interpreting a 
will, a contract, or any other instrument in writing, the words 
must be taken in the sense which they usually bear in the place 
where such instrument in writing is executed. The purpose is to 
ascertain the intent of the parties, and where there is no ambi- 
guity in the language used, such intent must be gathered solely 
from the words of the instrument, and those words must be inter- 
preted in their usual and ordinary sense in the place where they 
are used. This rule is not only fully supported by authority, 
but by reason and common sense. A person, in a particular 
State or country, using words which, in that locality, bear a spe- 
cific and well defined meaning, would naturally, and we may say 
necessarily, be regarded as using such words in that sense, unless 
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there was something in the paper itself which would indicate that 
the words were used in a different sense. 

Now, apply this doctrine to the case under consideration. 
Here was a South Carolina lady making her will in this State, 
whereby she was undertaking to dispose of property located here, 
and in doing so she confers a power which the donee can only 
exercise “by her last will and testament du/y executed.”’ It 
Seerns to us that, in the absence of anything in the will indi- 
cating a different purpose, these words must be interpreted to 
mean what they ordinarily and usually signify here; that is, a 
will duly executed according to the laws of South Carolina, for 
that is what those words, when used here, usually and ordinarily, 
and we may say, universally signify here. 

Now, is there anything in the will of Mrs. Harris which would 
indicate that she intended to use those words in a different sense ? 
We must confess that we are unable to find anything of the kind. 
On the contrary, when we look to other parts of the will and find 
that the testatrix has taken unusual and extraordinary precau- 
tions to guard Mrs. Blount, the donee of the power, from any 
imposition or undue influence in exercising the power conferred 
by the will, to call upon the trustee ‘to sell, exchange, or trans- 
fer’ any of the property given to Mrs. Blount for life, it would 
be difficult to believe that Mrs. Harris intended that she should 
be deprived of that protection which the laws of South Carolina 
throw around a testator, by requiring that his last will and testa- 
ment shall be executed with the solemnities required by our 
statute. Mrs. Harris manifestly regarded her daughter as a 
person liable to, and in danger of, being improperly influenced 
by some one, in the disposition of her property, and it can hardly 
be supposed that she intended that her daughter should exercise 
the power of absolutely disposing of this property by will with- 
out the observance of those forms which she must be assumed to 
have known the wisdom of her State had prescribed for the pro- 
tection of testators from undue influence. 

It is said, however, that if Mrs. Harris had intended that Mrs. 
Blount should exercise the power of appointment only by a will 
executed in the manner prescribed by our statute, it would have 
been very easy for her to say so by the addition of a very few 
words to those prescribing the mode of appointment—that she 
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might have said, “by her last will and testament duly exe- 
cuted,” according tc the laws of South Carolina. But accord- 
ing to our view, that is precisely what the words used mean, and 
the additional words suggested would have been mere surplusage. 
If, however, Mrs. Harris really intended that the power conferred 
could be exercised by the donee by her last will and testament, 
executed anywhere, and according to the laws of any place where 
Mrs. Blount might happen to be domiciled, then additional words 
would have been necessary to express such an intention, and the 
testatrix should have said, ‘by her last will and testament duly 
executed’’ according to the laws of the place where Mrz. Blount 
might reside or be domiciled. 

Suppose the mode prescribed for the execution of the power 
had been “by deed duly executed,’’ can there be a doubt that 
those words would be interpreted to mean an instrument in writ- 
ing, signed, sealed, and delivered in the presence of two subscrib- 
ing witnesses? And why? Simply because that is the meaning 
of the word ‘deed’ here. For the same reason the words used 
in the will under consideration must be interpreted, a will duly 
executed according to the laws of South Carolina. 

The fact that the paper alleged to be the will of Mrs. Blount 
has been admitted to probate in North Carolina, and an exem- 
plification thereof in this State, does not affect the question. This 
paper was doubtless a valid will in North Carolina, sufficient to 
pass any property which Mrs. Blount was entitled to in her own 
right in that State, and any personal property which she owned 
anywhere, and was, therefore, no doubt, properly admitted to 
probate there, as well as here, upon the exemplification under 
the statute. But the question here is, not whether Mrs. Blount 
has made a will disposing of her own property, but whether the 
paper propounded as such is a valid execution of the power con- 
ferred by the will of Mrs. Harris; and for the reasons above 
stated we do not think it is. 

Under the view taken by the Circuit Judge it was unnecessary 
for him to consider or determine the other question, discussed 
here, as to who would be entitled as heirs at law of Mrs. Harris 
to the property in the event of the failure to exercise the power 
conferred by her will, and accordingly he made no decision upon 
that subject. That question is, therefore, not properly before us 
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at this stage of the case. The powers of this court being appel- 
late only, so far as cases like this are concerned, we have no 
authority to decide, originally, any question, but are confined to 
a review of the judgment of the Circuit Court, and as that court 
has rendered no judgment upon this question, there is nothing 
before us for review, so far as such question is concerned. The 
case must, therefore, be remanded to that court for the considera- 
tion and determination of the question, which now properly arises 
as to who will be entitled to the property involved in this con- 
troversy as heirs at law of Mrs. Harris—whether those who stood 
in that relation to her at the time of her death, or those who 
occupied that position at the time of the death of the life tenant, 
Mrs. Blount, together with any other questions incidental 
thereto. 

The judgment of this court is, that the judgment of the Cir- 
cuit Court be reversed, and the case remanded to that court for 
such further proceedings as may be necessary to carry out the 
views herein announced. 

Mr. Justice McGowan concurred; Mr. Curier Justice 
SIMPSON dissented. 


PETITION FOR WRIT OF ERROR. 


UnitepD STATES OF AMERICA. 
To Hon. W. D. Simpson, Chief Justice of the Supreme Court 
of South Carolina: 

The petition of Wm. H. Blount shows to your honor: 

1. That he is a citizen and resident of the State of North Car- 
olina. 

2. That in the Supreme Court of the State of South Carolina, 
the court of highest resort in said State, in an action brought by 
your petitioner, as plaintiff, against Julius H. Walker, as trustee 
and executor of the will of Sarah J. Harris, deceased, and Car- 
oline 8S. Walker, defendants, for the purpose of recovering from 
said defendants certain property in the complaint specifically set 
forth, a certain decree rendered in the Circuit Court for Rich- 
land County, on the 22nd day of July, 1887, adjudging your pe- 
titioner to be the appointee under the power contained in the will 
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of the said Sarah J. Harris, and entitled to the property de- 
scribed in the complaint, was, by the judgment of the said Su- 
preme Court of the State of South Carolina, rendered and filed 
on the 23rd day of April, 1888, reversed, and the cause re- 
manded for further proceedings. 

3. That under the proceedings by the said decree of the said 
Supreme Court directed your petitioner was again adjudged to 
be the owner of allthe personal property set forth in the com- 
plaint, and of one-half of the realty, by a decree of the said Cir- 
cuit Court of Richland County, in the State of South Carolina, 
rendered and filed in said court on the 13th day of July, 1888. 

4. That on the loth day of April, 1889, the said Supreme 
Court of the State of South Carolina rendered a final judgment 
in said cause, reversing the judgment of the said Circuit Court, 
and adjudging that your petitioner had no right, title, or claim to 
said property whatsoever, and that the same belongs to the de- 
fendant, Caroline S. Walker, and directing the said Circuit Court 
to enter decree to carry said judgment into effect; all of which 
will more fully appear in the records and proceedings of said 
Supreme Court, and that in the rendition of the judgment of the 
said Supreme Court of the State of South Carolina, of date 
April 23rd, 1888, manifest error hath happened to the great 
damage of the plaintiff in this, to wit: 

Because said judgment of reversal was rendered and entered 
without giving to a certain judgment of the Court of Probate of 
the County of Wilson, in the State of North Carolina—a supe- 
rior court of record of competent jurisdiction—there duly ren- 
dered and duly proved in the said cause, the same force and 
effect under section 1, of article 4, of the Constitution of the 
United States, and the acts of Congress carrying the same into 
effect, to which it is entitled in the courts of said State of North 
Carolina, in that said judgment of reversal did not take into con- 
sideration, that said judgmeut of the said Court of Probate is 
conclusive of the rights and title of plaintiff to said property and 
estate. And the said Supreme Court erred in reversing the 
judgment of the said Circuit Court for Richland County, all of 
which matters appear in the record thereof. 

Wherefore your petitioner prays that a writ of error may be 
allowed to remove into the Supreme Court of the United States 
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the record of the judgment aforesaid, to the end that the errors . 


therein appearing may be corrected, as of right and according to 
law and custom of the United States, and that justice in the 
premises may be done. 

And as in duty bound your petitioner will ever pray. 


W. H. BLOUNT. 


WRIT OF ERROR 


~ Tne Unitep States oF AMERICA. 
The President of the United States of America to the honorable ° 


Chief Justice and Associate Justices of the Supreme Court 
of the State of South Carolina, greeting : 


Because in the record and proceedings, and also in the rendi- 
tion of the judgment of a plea which is in the said Supreme 
Court, before you or some of you, being the highest court of law 
or equity in the said State in which a decision could be had in 
said suit between William H. Blount, as plaintiff, and Julius H. 
Walker, as executor and trustee, and Caroline S. Walker, defen- 
dants, wherein was drawn in question a right, title, or privilege 
claimed under the Constitution of the United States and the acts 
of Congress passed in pursuance thereof, and the decision was 
against the right, title, or privilege so set up and claimed by 
the plaintiff thereunder a manifest error hath happened to the 
great damage of the said William H. Blount as by his complaint 
appears. 

We being willing that the error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then under your seal, distinctly, and openly, you 
send the record and proceedings aforesaid, with all things con- 
cerning the same to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washing- 
ton, District of Columbia, on the second Monday of October 
next, in the said Supreme Court to be then and there held; that 
the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct 
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that error, what of right and according to the laws and customs 
of the United States should be done. 

Witness the honorable M. W. Fuller, Chief Justice of said 
Supreme Court, this third day of June, A. D. one thousand 
eight hundred and eighty-nine. 

[Seal of Clerk Court. ] | J. E. HAGOOD, 
UV. 0. CO. U. S., Dist. S.C. 


Allowed by under case of Crapo and Kelley. 
W. D. SIMPSON, 


Chief Justice of Supreme Court of South Carolina. 


An the Supreme Court of the Cited States, 
OCTOBER TERM, 1889. 


INO. 1399. 
WILLIAM H. BLOUNT, Plaintiff in Error, 138 
9 


JULIUS H. WALKER, Executor anp TrusTEE, AND 
CAROLINE S. WALKER, Defendants in Error. 
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To Messrs. Allen J. Green, George W. Blount, and Samuel F. 
* Phillips, attorneys for plaintiff in error : 


% -4 Please take notice that at the opening of the Supreme Court 
of the United States in the city of Washington, on Monday, the }., 
24th day of March next, a motion will be submitted in behalf of 
the defendants in error in the above stated cause, to dismiss the 
writ of error herein upon the ground that no federal question is 
involved, and said Supreme Court is therefore without jurisdic- 
tion in the matter. 

The argument hereunto attached, with the statement of facts 
therein contained, will be submitted in support of said motion, 
and as a part thereof. 

Respectfully, 

| JOS. DAN’L POPE, 135 
‘. ROBT. W. SHAND, 

| . Attorneys for Defendant in Hrrer 
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131 that error, what of right and according to the laws and customs 
of the United States should be done. 

Witness the honorable M. W. Fuller, Chief Justice of said 
Supreme Court, this third day of June, A. D. one thousand 
eight hundred and eighty-nine. 

[Seal of Clerk Court. ] J. E. HAGOOD, 
UC. 0. C. U. 8, Dist. S.C. 


Allowed by under case of Crapo and Kelley. 
W. D. SIMPSON, 
Chief Justice of Supreme Court of South Carolina. 


An the Supreme Court of the Anited States, 
OCTOBER TERM, 1889. 
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INO. 1999. 


WILLIAM H. BLOUNT, Plaintiff in Error, 139 
v. 


: JULIUS H. WALKER, Executor anp TRUSTEE, AND 
CAROLINE 8S. WALKER, Defendants in Error. 
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To Mesars. Allen J. Green, George W. Blount, and Samuel F. 
> Phillips, attorneys for plaintiff in error : 


-4 Please take notice that at the opening of the Supreme Court 
of the United States in the city of Washington, on Monday, the 12, 
24th day of March next, a motion will be submitted in behalf of 
the defendants in error in the above stated cause, to dismiss the 
writ of error herein upon the ground that no federal question is 
involved, and said Supreme Court is therefore without jurisdic- 
tion in the matter. 
The argument hereunto attached, with the statement of facts 
therein contained, will be submitted in support of said motion, 
and as a part thereof. 
Respectfully, 
JOS. DAN’L POPE, 135 
| ROBT. W. SHAND, 
ae | ; Attorneys for Defendant in Error. 


February 15, 1890. 
Service accepted and three copies received of this notice and 


the argument annexed thereto for the attorneys of plaintiff in 
error this Ll, t day of February, 1890. 


(Meg nr20C ) Albrr 


IN THE 


Supreme Court of the Gnited States. 


OCTOBER TERM, 1889. 


nr 


No. 1399. 


WM. H. BLOUNT, PLAINTIFF IN ERROR, 
vs. 


JULIUS H. WALKER, EXECUTOR, &c., DEFEND- 
ANTS IN ERROR. 


ARGUMENT AGAINST THE MOTION TO DISMIss. 


S. F. Paricips, 
For W. H. Blount. 
ALLEN & GREEN, 


Brount & MuRRaY, 
Of Counsel. 


JUDD & DETWEILER, PRINTERS, 
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IN 


Supreme Court of the alnited States. 


OCTOBER TERM, 1889. 


THE 


No. L599. 


—— . a 


WM. H. BLOUNT, PLAINTIFF IN ERROR, 


Us. 


¢ tm. 


- | JULIUS H. WALKER, EXECUTOR, &., DEFEND- 
ANTS IN ERROR. 


ARGUMENT AGAINST THE MOTION TO DISMISs. 


The record, with the exception of the dissenting opinion 
of the chief justice below, appears in the brief of the de- 
fendants in error. The dissenting opinion is attached to 
this argument, and we ask that it be read in connection 
therewith. 


The facts may be briefly stated as follows: Mrs. S. J. - 
Harris, a widow domiciled in South Carolina, and seized 
and possessed of real and personal property, died, having, 
by will properly proved and suflicient to pass every species 
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of property, devised the residue of the above property to 
such person or persons as her daughter, Mrs. M. D. Blount, 
should, by her last will and testament duly executed, ap- 
point. Atthetimeof the making of Mrs. Harris’ will and at 
the time of her death, Mrs. Blount was domiciled in North 
Carolina. Mrs. Blount afterwards died at that domicile, 
leaving a will by which (Defendants’ Brief, folios 56, &c.) 
she designated the plaintiff in error as appointee, Ke. 

By the probate court of Wilson county, N. C., a superior 
court of record and of competent jurisdiction, the will of 
Mrs. Blount was adjudged to be her last will and testament 
duly executed. Afterwards the plaintiff in error brought 
this action in aState court of South Carolina to recover this 
property and compel the executor to account, claiming 
title through the will of Mrs. Blount and the judgment of 
the court of North Carolina. (See paragraphs 6 and 7 of 
the complaint, folios 79-81, Defendants’ Brief.) Upon cir- 
cuit the plaintiff recovered, the circuit judge basing his 
judgment upon the Federal question, saying: “The only 
requisite required by Mrs. Harris’ will for the execution of 
the power is that the same shall be by ‘ will duly executed,’ 
and in this case that formality has been complied with and 
isshown by the judgment of the court of her domicile.” 
(See Defendants’ Brief, fol. 104.) 


Upon appeal to the supreme court of South Carolina 
that judgment was reversed. 


For error therein, the plaintiff has assigned (see Defend- 
ant’s Brief, folio 125, &c.) that the said judgement was ren- 
dered without giving to the judgment of the probate court 
of North Carolina the same force and effect under section 1 
of article 4 of the Constitution of the United States, and acts 
of Congress carrying the same into effect, as it is entitled to 
in North Carolina. 
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Section 1 of article 4 of the Constitution provides that 
“full faith and credit shall be given in each State to the 
public acts, records, and judicial proceedings of every other 
State, and Congress may by general laws prescribe the man- 
ner in which such acts, records, and proceedings shall be 
proved and the effect thereof.” Congress by the acts of 1790 
and 1804 has prescribed such manner and effect. By the 
act of 1790, after providing the manner of authenticating 
the proceedings, &e., it is enacted, “and the said records and 
judicial proceedings, authenticated as aforesaid, shall have 
such faith and eredit given to them in every court within 
the United States as they have by law or usage in the courts 
of the State from whence the said records are or shall be 
taken.” (Rev. Stat., § 906.) 

Under this statute it was held by this Court that the 
“faith and credit spoken of are not limited to the form of 
the record and are not satisfied by its admissions as a record, 
but that the same effect must be given to the record in the 
courts of the State where produced as in the courts of the 
State from which it is taken.” 

Mills vs. Duryee, 7 Cranch, 488. 
Leland vs. Wilkinson, 6 Pet., 317. 
Crapo vs. Kelly, 16 Wall., 610. 


Under the system of pleading in use in South Carolina 
conclusions of law cannot be alleged. In facet, this would 
be bad pleading under the Code. 

Ilogg vs. Pinckney, 168. C., page 593. 
Citing Pom. Rem., sec. 517, et seq. 


The Code of South Carolina requires a plain and concise 
statement of the facts constituting the cause of action with- 
out unnecessary repetition. 
Sees. 162 and 165 (1882). 
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So while under the system of pleading in use on the 

equity side of the United States courts it might be proper 

to aliege the force and effect of this judgment, under the South 

Carolina Code such an allegation would be unnecessary and 

bad pleading. The pleader must allege only the necessary 

facts. 
If this action had been brought in North Carolina the 

judgment of the probate court would have been conclusive 

of plaintiff’s title. 


The rules governing the jurisdiction of this court in writs 
of error to State courts are, briefly : 

The jurisdiction will attach.“ whenever it appears from 
the record that a l'ederal question has been raised and de- 
cided by the State court against the right claimed by the 


plaintiff in error; ‘ 
— . . Y 
“Or that the decision of the Federal question was neces- 
sary to the rendition of the judgment or decree.” ‘ 


Murdoch vs. Memphis, 20 Wall., 590; 87 U.S., 429. 


It is not necessary that the question should appear on the 
record to have been raised and the decision made in ipsissi- 
mis verbis, but it is sufficient if it appear by clear and neces- 
sary intendment that the question must have been raised 
and must have been decided in order to render the judg- 
ment. 

Crowell vs. Randall, 10 Pet., 368. 


It is sufficient if it appear from the record that the fed- ) 
eral question was necessarily involved in the decision, and 
the State court could not have given the decree without de- 
ciding it. 

16 Pet., 281. 


-_ 
ai A oe e id 
Be 
a a | 


The true test of jurisdiction over State courts is not 
whether the record exhibits an express statement that a fed- 
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eral question was presented, but whether such a question 
was decided and decided adversely to the Federal right. 
The form and mode in which it was decided are of minor 
importance. 

Murray vs. Charleston, 96 U.S., 24. 
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The position of the other side is: 


, 1. No federal question was raised. 
2. No federal question is involved. 


3. The State court has based its judgment on another 
ground, and has given the foreign record all the weight it 
is entitled to. 


As already said the case made by the record is that Mrs. | 
Harris, domiciled in South Carolina, by her will invested | 
Mrs. Blount, domiciled in North Carolina, with power to 
“appoint by her last will and testament, duly executed,” 
an absolute estate, in a certain residue of things real and 
personal; that Mrs. Blount made such appointment by will, | 
duly executed at her place of domicile, as shown by a de- | 
cree of the probate court there; and that the supreme court | 
of South Carolina has denied that such will is duly executed, | 
within the words above quoted. 

In passing upon powers over personalty created by will 
courts of equity require that the fact of the execution of an | 
alleged will shall have been previously established by de- 
cree of the proper probate court. (2d Sudg. Pow., 18: ed. 
1856.) <A statute in North Caroline (1844, Code of 1882, 
) sec. 2159) accordingly provides that “ No appointment made 
by will in exercise of any power shall be valid unless the 
same be executed in the manner by law required for the 
execution of wills.” Therefore a probate judgment that a 
particular will has been “duly executed ” is eviscerated and 
practically annulled if afterwards such court of equity shall 
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hold to the contrary. Consequently, if such probate judg- 
ment be a record in another State than that of the court 
of equity, a Federal question is raised by the action of the 
latter court; just as in the case of Crapo vs. Kelly, 16 Wall, 
110, where it was held that the judgment of a New York 
court to the effect that an assignment made by a Massachu- 
setts insolvent court of a ship then on the high seas could 
not prevail against a subsequent seizure thereof by a New 
York sheriff, gave rise toa Federal question. A contest 
arises at once betwixt the effect of the North Carolina pro- 
bate judgment.and that of the South Carolina equity decree. 
We speak of course only of a case where, as here, the decree 
in equity declares that no appointment has been made for 
the reason that the will in question has not been duly executed. 


However, to take up the above points in their order : 

The first and second propositions are answered by the 
complaint 2:d the judgment of the circuit court already 
referred to. 

The opinion of the majority of the supreme court below 
alludes to the question and apparently evades but in reality 
decides it when they say: “ The fact that the paper alleged to 
be the will of Mrs. Blount has been admitted to probate in 
North Carolina and an exemplification thereof in this State 
does not affect the question.” (See Brief for defendants, folio 
117.) Mark the words italicized—alleged to be the will. If 
the judgment of the court of North Carolina is not sufficient 
to establish that it is the will of Mes. Blount, then clearly the 
record has been introduced in vain. The chief justice, in 
his dissenting opinion, goes squarely to the Federal question 
and says: 

“The paper relied upon by the respondent has been de- 
clared by a probate court in North Carolina, where she had 
lived, and where she had died, to be the last will and testa- 
ment of Mrs. Blount; also in this State. It cannot be de- 
nied, then, that it was duly executed, including freedom 
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from undue influence and fraud, and with the presence of 
all necessary legal forms, because the probate in the court 
of North Carolina having jurisdiction in such matters neces- 
sarily embraces all this.” 

See Appendix. 


From this ii clearly appears that plaintiffs were insisting, 
\e as they did from the inception to the end, that under the 

4 judgment of the North Carolina court, this Court must grant 
plaintiff the relief asked. 

This will be clearer when it is remembered that it is con- 
ceded by all parties and all the judges that the law of the 
situs had been complied with by Mrs. Harris’s will, and thy 
property vested in the person who should be designated as 
remainderman “by the Jast will and testament” of Mrs. 
4 Blount, “duly executed.” The only issue in the case was, 
Was the will propounded the last will and testament of Mrs. 

Blount ? | 

So it was not only raised, but we insist was the only live 
question involved, and the judgment of the court could not 
have been rendered without deciding it. 


¥ 


As to the third proposition, the opinion of this Court in 
Crapo Us. Kelly (above) places the matter so pithily that we 
ask leave to apply it mutatis mutandis: “ Without reference 
| to whether Blount was right or wrong, whether the question 
was res integra or res adjudicata, the fact that he claimed title 
under a North Carolina record, and that his claim was over- 
ruled, gives this court jurisdiction of the present case.” 
This Court will not allow its jurisdiction to be ousted and 
evaded by the State court’s placing its decision upon the 
ground of a construction that avoids the Federal question. 


' | This principle upon which we rely is well stated in the 
case of Dridge Proprietors vs. Hoboken (1 Wallace, 144), fol- 
lowed by Delmas vs. Insurance Co. (14 Wallace, 668) and 


Jefferson Bank vs. Skelly (1 Black, 426). 
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“It is no objection to the jurisdiction that the question de- 
cided by the State court was on the construction and not on 
the validity of the contract. If the construction is one 
which violates the contract it is clear plaintiffs have no re- 
lief except in this court, and unless it takes jurisdiction it 
cannot see that the obligations of the contract have not been 
violated.” 


In brief, our position is— 
That the decision of the State court necessarily involved 
the question whether the will of Mrs. Blount was her “ last _ 
will and testament duly executed.” | | 
That the judgment of the probate court of North Carolina 
is conclusive of this and whether in the decision the State 
court has given this judgment the same foree and effect. as it 
has in North Carolina is the Federal question. 
And it is immaterial whether the State court has decided 
the judgment void or evade a deliverance on the ground of 
construction. ; 
The jurisdiction having attached, each party is entitled to 
be heard on the merits. As said by this Court in Baltimore 
and Ohio I. R. vs. Maryland (20 Wallace, 643): 


“ When a Federal question has been raised and has been 
decided against plaintiff in error in a State court, jurisdiction 
of this Court attaches and the case must be heard upon the 
merits, although the State court placed its decision on another 
ground that does not present a Federal question. Both par- 
ties are entitled to be heard in this court on the soundness 
of the decision of the Federal question, on its sufficiency to 
control the judgment in the whole case and on the suflicieney 
of any other point decided to aflirn: the judgment, even if 
the Federal question was erroneously decided.” 


S. IF) Pures, 
kor W. II. Blownt. 
ALLEN & GREEN, 
Brount & Murray, 
Of Counsel. 


APPEN DLX. 


Mr. Chief Justice Simpson dissenting (omitting the state- 
ment), the appeal therefore involves, in the first instance, 
the single question whether his honor erred in decreeing in 
favor of the respondent. 

The followtng legal propositions will be conceded, no 
doubt: First. That the disposition by wiil of real property 
located in a State (South Carolina) must. be made (under 
the doctrine of rei sitae) according to the laws of said State 
(South Carolina), and of personai property according to the 
laws of the domicile of the owner. (Story Confl. Laws, 474; 
1 Redf. Wills, 598.) Second. That where a testator devises 
and bequeaths property to one for life, with power on the 
part of the life tenant to appoint one to the remainder, if 
the power is properly executed the appointee will take by 
virtue of the will of the original testator and not by the 
execution of the power, In other words, the executed power 
becomes a part of the will of the original testator as much 
so as if it had been originally incorporated therein. 
Pulliam vs. Byrd, 2 Strob. Iq., 137. 

Robinson vs. IHardeastle, 2 T. R., 252. 

3 Am. and Eng. Eneyclo. Law, 65: 
Tatnall vs. Hankey, 2 Moore P. C., 542. 
Thompson vs. Perry, 2 Hill, ch. 214; 29 A. D., 68. 


It follows from these propositions that if Mrs. Blount le- 
gally executed the power given her by Mrs. Harris, Mr. 
Blount, her husband, became a beneficiary of Mrs. Ilarris 
precisely as if Mrs. Harris had named him in her will as 
devisee and legatee of the property in question, in which 
event both the law of the situs and of the domicile would be 

‘) ‘ 
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complied with, as there is no doubt that the will of Mrs. 
Harris was executed according to the laws of this State 
and that the real estate and the personalty were both hers, 
and both within the State. 

The turning point of the case, then, is, Did Mrs. Blount 
legally execute the power of appointment given her? If so, 
then the respondent takes under the will of Mrs. Harris, 
which, as we have said, meets the demands of both the si/us 
and of the domicile—lex rei sitac, lex domicilii. Now, Mrs. 
Blount was invested with power, not to dispose, but to ap- 
point “by her last will and testament duly executed.” Did 
she duly execute a last will and testament in which the re- 
spondent was the appointee? There is no doabt but that 
she executed a paper in North Carolina, where she then 
lived and where she died, which has been admitted to 
probate in that State, and established there as her last 
will and testament, and in which her husband, the re- 
spondent, was appointed beneficiary of the property in 
question. This will, it is true, had not been attested by 
three witnesses in the presence of each other, one of the 
three having failed to attest in the presence of the other 
two, and was not, tierefore, in compliance with the laws 
of this State, which require three witnesses to sign in the 
presence of each other, and because of this fact it is urged 
that the power was not executed in accordance with the will 
of Mrs. Harris. 

Did Mrs. Harris require the power to be executed by a 
will made according to the laws of this State? If so, then 
his honor was in error, as his holding would be contrary to 
the intention of Mrs. Iarris, which must govern. The in- 
tention of the author of any paper, whether it be a will or 
any other instrument, must be reached by the language 
used ; and the firstand most important rule in endeayoring 
to reach the intent through the language is to give to the 
words employed their usual and ordinary signification. 
The words demanding construction here are duly excculed or 
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rather the word duly, as there is no ambiguity about the 
word executed. 

What did Mrs. Harris mean by that qualifying word duly 7 
The property was hers, and she had the right to dispose 
of it as she saw proper, she had the right to give the 
whole of it to her daughter, or she had the right to dispose 
of it, as she did, to an appointee, to be selected by her 
daughter, and she had the right to require the appointinent 
to be made in any manner she chose; and the courts should 
hold that the manner of the appointment directed should 
be complied with ; otherwise the intent will be defeated and 
the will would become the will of the court and not that 
of the testatrix. Now, what is the usual and ordinary 
meaning of the word duly 2? According to lexicographers it 
means “in afitand becoming manner, regularly, properly.” 
Such are its ordinary meanings. They do not in terms in- 
clude any special legal form; but inasmuch as a last will 
and testament can nowhere be executed, except with some 
recognized legal form, this word, when qualifying the exe- 


cution of such a paper, must necessarily include the idea of 


legal requirements. 

Looking at the language, then, of Mrs. Harris, as used in 
her will in reference to the power given to her daughtér, we 
conclude, first, that she intended her daughter to execute 
this power by a last will and testament, executed regularly 
and properly—that ts, free from undue influence, fraud, and 
imposition, in accordance with law and in proper legal form 
Did Mrs. Blount exeeute such a paper and as thus required ? 
The paper relied upon by the respondent has been declared 
by a probate court in North Carolina, where she had lived 
and where she died, to be the last will and testament of Mrs. 
Blout. Also in this State. It cannot be denied, then, that 
it was duly executed, including freedom from undue infla- 
ence and fraud, and. with the presence of all necessary legal 
forms, because tiie probate in the court of North Carolina 
having jurisdiction of such ‘matters, of necessity embraces 
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all this. Reaching this result, we conclude, second, that 
in so far as our judgment is to rest upon the words of Mrs. 
Harris’ will and her intent, developed through them by the 
application’ of the usual rules of construction, that Mrs. 
Blount properly exercised the power with which she was in- 
vested by her last will'and testament now before the court. 

But it is earnestly urged that Mrs. Harris did not intend 
this; on the contrary, that she intended that the power 
given her daughter should be exercised by a last will and 
testament executed according to the laws of South Carolina, 
and in no other way. Such a conclusion not appearing in 
the words of the will, can it be reached by a consideration 
of the circumstances by which she was surrounded at the 
time of her will? Where an intent is doubtful it is some- 
times proper to resort to surrounding facts and circumstances 
in ald of the legal and ordinary rules of construction. As- 
suming the intent here to be doubtful, let the aid suggested 
be invoked; what were the surrounding circumstances ? 
Mrs. Harris during her life was a citizen of South Carolina. 
She had just executed her own will in accordance with the 
laws of her State. She must be supposed to have known 
that the legal form of such papers here required three wit- 
nesses attesting in the presence of each other. 

These facts, it is true, are somewhat significant; but, on 
the other hand, she knew that her daughter was a married 
woman; that her husband’s residence was in North Caro- 
lina; that her daughter had no close relations here, and that 
after her own death she would be left alone; that under 


these circumstances she would, in all probability, go to the 


home of her husband, which, being the domicile of her hus- 
band, was her domicile (Warrender vs. Warrender, 2 Cl. & 
I’, 488), there to reside permanently, and there, when she 
came to die, to make and leave her will. These faets are 
equally as significant as those above, and when it is remem- 
bered that no doubt it was the substance of Mr. Harris’s 
wish and will that her daughter should direct the disposi- 


tion of the property given to her for life when she was done 
with it, wherever she might be, and when it is further re- 
membered that she did not state in terms that the will of 
her daughter should be made under the laws of this State; 
but only that it should be by will duly executed, the cireum- 
stances last mentioned above seem to strongly support the 
conclusion reached by the analysis made of the language of 
her will, to wit, that her duughter’s desire upon this subject 
expressed in a will duly executed and established as her will, 
in any State where she might reside, sheuld control. 

But are there any authorities or controlling decisions upon 
this subject? Ifso, where they lead we must follow. We 
have found none 1n our own State nor have the able coun- 
sel engaged in the case referred to any in our reports where 
this precise question was raised. ‘The English cases are not 
entirely clear on the point, but so far as we have examined 
we think their weight is in support of the conclusion we 
have reached above. In Brack vs. Jolinston (5 Wils. & Sh., 


61) a Jamaica will executed under a power reserved to be 
exercised by “my will or by any separate writing or letter 
to that effect” passed property in Scotland. It is true the 
power reserved included any separate writing or letter, but 


it also included a will, and a will was executed under the 
laws of Jamaica and it was held sufficient. 

In D’iuart vs. Harkness (54 Beay., 524) personal property 
was given by an English will to trustees resident in Eng- 
land, with a power in the Baroness D’Iluart to appoint, by 
her last will and testament in writing duly executed. The 
baroness, domiciled in France, made her will in Franee, 
which was valid by the law there, but not by the English 
law. Lord Romilly held “ that a power to appoint by will 
simply may be executed by any will which, according to the 
law of this country, is valid, though it does not follow the 
forms of the statute.” It is urged, however, that this de- 
cision was made after the passage of Lord Kingsdown’s act, 
which provided that as to personal property a will by a 
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British subject, if valid where made, shouid be valid in 
England, and, although Lord Kingsdown’s aet had not gone 
into effect in England, yet that it influeneed the opinion of 
the court. Lord Romilly does not allude to this act. 

In Pennsylvania the noted case known as Bingham’s Ap- 
peal (64 Pa. St., 846) seems to point in the other direction, 
though the precise question is not discussed. In that ease 
William Bingham, a citizen of Pennsylvania, bequeathed 
certain personal property to trustees in Pennsylvania with 
power to Alexander Bingham to appoint by his last will and 
testament. Alexander died, domiciled in Mngland, possessed 
of an estate of his own, which he bequeathed to certain par. 
ties, not mentioning the estate over which he had power to 
appoint. Under the English law such a will would pass both 
his own estate and the estate covered by the power, but in 
Pennsylvania it would not. The question before the Penn- 
sylvania court was which law should govern. The court 
held that th» law in Pennsylvania controlled. That-case, 
however, did not involve the question raised here. ere the 
question is oue of intention on the part of Mrs. Harris as to 
the form in which the power should be executed. She had 
the right to give her daughter a power to make an appoint- 
ment by her will duly executed in any State, and the ques- 
tion is, did she grant such a power ? 

In the Bingham appeal the question was one of law, as to 


the proper construction of the allegwed executed power, to wit, 


whether the wil as executed by Alexander Bingham, not 
mentioning the estate over which he had power, carried said 
estate. Did the will as executed without reference to the 
power furnish such intent? It did not in Pennsylvania, 
but it did in England, and the point was, which should con- 
trol? The question there was the intent of the donee of 
the power, not that of the donor. ILlere it is the intent of 
the donor. That of the donee is plain and evident. There, 
it being the law in Pennsylvania that no power of the kind 
could be exccuted except by reference to the power, this 
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determined the intent of the donee: but here there is no 
law holding that such power cannot be executed except by 
a will executed under the laws of this State. The donor 
may permit any form, to wit, a will executed elsewhere, and 


the question is, has she done so? 

In Massachusetts, in the ease of Sewall vs. Wilmer (152 
Mass., 151), Chief Justice Gray said: “ As to the form of 
executing the. power, it would seem that a will exeeuted in 
the form authorized by the law of either State would be 
suflicient.”. And he cites Willock vs. Ouchterlong, 3 Paton, 
659; Brack vs. Johnston, 5 Wills & Sh., 61, supra, and 
D’Huart vs. Harkness, 34 Beav., 524, supra. 

It is said that these cases all involved personal proper 
alone. That is perhaps true, but the character of the prop- 
erty is not before us; it is the principle applicable to cases 
like this before the ¢ourt that we are after. In these cases 
the /ex domieilii could not have controlled the question, be- 
cause the personal property involved did not belong to the 
party executing the powers, and therefore the law of his 
domicile could have had no application. 

It is urged that real estate cannot pass unless the forms 
of law permitting it to pass have been strictly complied 
with, and that as to wills the statute requires at least three 
witnesses. This would be conclusive if respondent's claim 
depended upon the will of his wife passing to him title to 
the real estate in contest, but this is not the fact. Ie claims 
under the will of Mrs. Ilarris, which, it is admitted, was 
executed with all due legal formality, tlree witnesses, and 
all other requisites. 

So that it appears to us, at last, that although no direct 
and positive decision on the precise question i-cfore us has 
been found, yet that distinguished and learned judges and 
courts, both of this country and England, have indicated 
an opinion in accordance with our conclusion above. And 
in the absence of all controlling adverse authority, we feel 
constrained to aflirm the judgment below of his honor, 
Judge Wallace. 
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Aid we are the better satisfied with this result, because 
we feel assured that the purpose of Mrs. Harris was to give 
her daughter complete control. [ad she desired to have 
Mrs. Blount to exeeute a will under the laws of this State, a 
few words more, in her own will, would have conveyed this 
idea clearly and without doubt, to wit, after “ duly executed ” 


to have inserted “ according to the laws of this State.” Lhe 


will of Mrs. Harris seems to have been carefully drawn, an: 
if she intended, as suggested, the failure to insert the words 
above was a strange omission. On the contrary, had she 
Intended to leave Mrs. Blount in complete control, with 
power not to dispose of the property, but to nominate an 
appointee thereto by her last will, under Mrs. Harris’ will, 
Wherever she might live and die, what more appropriate 
words could she have used than those she did use ? 

Such evide ntly being the Wish of \[rs. [larris, and the 
property being hers, with absolute control over it, her in- 
tent should) be earri ut, if by a proper and reasonable 
construction of thi apers | is can be done, or, at least, no 
strained construction s Ui ve resorted to, the eflect of 
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LOUISVILLE AND NASHVILLE R. R. CO. V8. EDDY WOODSON, &C. 1 


To the Honorable the Chief Justice and associate justices of 
the Supreme Court of the United States: 


The Louisville and Nashville Railroad Company, plaintiff in 
error, respectfully shows— 


Statement of Case. 


Ist. On May 7th, 1887, Eddie Woodson, by his next friend, W. H. 
Lea, instituted an action at law against the plaintiff in error in the 
circuit court of Tlaywood county, Tenn., which came in the course 
of pleading to issues of fact to be tried by a jury. 

Record, page —. 


2nd. That on the Ist day of Feb’y, 1888S, suid cause was tried by 
a juryand a verdict for three thousaud dollars rendered against the 
plaintiff in error. 
Reeord, page —. 


Which, upon motion of plaintiff in error, was set aside and a new 
trial granted “ because not sustained by the evidence.” 
Record, page —. 
ord. ‘That on the 24th day of April, 1888, another trial of cause 
was had in said cireuit court and another verdict was rendered 
against the plaintiff in error for the sum of five thousand dollars. 
Record, page —. 


Which, upon motion of the plaintiff in error, was set aside and a 
new trial granted. In the language of the court, “ The verdict of 
the jury is not supported by the evidence.” 

; Reeord, page —. 

4th. That on the 50th day of August, 1888, another trial of said 
cause was had in said court and a third verdiet was ren- 
dered by the Jury against the plaintiff in error for the sum of 
three thousand dollars. 
Record, page —. 


bo 


Upon which plaintiff in error moved for a new trial, which was 
disallowed. 

Record, page —. 

From the Judgment entered upon this verdict and disallowing 
the motion for a new trial the plaintiff in error carried the eause to 
the supreme court of ‘Tennessee by an appeal in the nature of a writ 
of error. ; 

5th. That on the 7th day of June, 1889, the supreme court of 
Tennessee, sitting at Jackson, for the western division of said State, 
affirmed the judgment of the lower court and rendered judgment 
against the plaintiffin error for the sum of three thousand dollars, 
, interest and costs, by a judgment, in so far as it is now complained 
of, in the werds and figures as follows, to wit : 
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“L. & N. R. R. Co. 
v's | No.1. Haywood Law 


“ Eppre Woopson, by His Next Friend, Docket. 
W. H. Lea. 


This ease was heard upon transcript of the record from the 
circuit court of Haywood county, and the court adjudges that there 
is no evidence to support the verdict of the jury; but the defend- 
ant having obtained three verdicts of separate juries upon differ- 
erent trials, two of which have been heretofore set aside by the cir- 
cuit judge, and now alone upon this ground the statute of Tennes 
see forbidding the granting of more than 2 new trials in the same 
cause on the facts, which statute is not in conflict with the Con- 

stitution of the United States, 5th and l4th amendments, it 
3 is considered by this court that said judgment be aflirmed 

and that derendant in error, Eddie Woodson, by W. I. Lea, 
his next friend, recover of the plaintiff in error, The Louisville and 
Nashville Railroad Company, the sum of $5,000.00, amount of 
judgment of court below, and the costs of said court and of it and 8. D. 
Chambers, surety on appeal bond, the further sum of 3155.50, inter- 
est on said judgment from its rendition to tiis time, together with 
the costs of the appeal, for which let execution issue.” 

Record, page —. 

6th. The statute of Tennessee referred to, in and upon which said 
judgment is based, 1s in the following language, to wit: 

“ Not more than two new trials shall be granted to the same party 
in an action at law or upon the trial by jury of an issue of fact in 
equity.” Code of 1554, see. 3835. 


Assigniii nts of Evror. 


The plaintiff in error respectfully assigns the following reasons 
why said Judgment of the supreme court of Tennessee should be 
reversed and annulled : 

Ist. Because it appears by the record and upon the face of said 
judgment that plaintiff in error did not owe and was not liable to 
the defendant in error in any sum whatever under the pleadings 
and facts in this cause, and that the said judgment was coereed by 
reason of the existence of the statute of the State of Tennessee above 
set out and by the force of which alone, as recited in said judgment, 

it was rendered, and by which the plaintiff in error, if not 
4 corrected, will be deprived of its property without due process 
of law. 

2nd. Because the inforeement of said judgment will deprive 
the plaintiff in error of its property without due process of law, 
based alone upon the statute of the State of Tennessee above set 
out, which is opposed to and in violation of the 5th and Ist sections 
of the 14th amendments of the Constitution of the United States. 

ord. Because the eflect of the statute of Tennessee above set out is 
to deprive the plaintiff in error, under the facts of this case, of its 


EDDY WOODSON, A MINOR, &€. 


property without due process of law, and the said statute was 


by the judgment herein of the supreme court of Tennessee held 


valid and not opposed to the oth nor first section of the 14th amend- 
ments of the Constitution of the United States. 

4th. Because the statute of the State of Tennessee above set out Is 
an encroachment and usurpation by the legislative branch of the 
State of Tennessee upon the functions of the judicial branch of said 
State, and the enforcement of a judgment based alone upon said 
statute and not upon a judicial inquiry and judicial determination 
of the rights of the parties, but in direct opposition to the rights 1 
the parties as ascertained by judicial investigation, as appears in this 
case, Is to deprive the plaintiff in error of its property without due 
process of law. 

5th. Because the statute of the State of Tennessee upon which 
said judgement is based is in violation of the nature and terms of the 
original social compact and beyond the limits of the nature and 
ends of legislative power, and is an apparent and flagrant abuse of 

such power, and therefore in violation of the Constitution of 

a the United States and null and void. 

Whereupon the plaintiffin error humbly prays this hon- 
orable court to examine the errors assigned and to protect it against 
the deprivation of its property. and that said statute of the State of 
‘Tennessee be declared unconstitutional, null and void, and that the 
judgment rendered — this cause by the supreme court of Tennessee 
be reversed and the proper mandate be issued directing the supreme 
court of Tennessee to set aside said verdict and grant a new trial 
herein ; and will ever pray. 

ED, BAXTER ann McCORRY & BOND, 
Of Counsel for The Louisville and Nashville 
Railroad Company, Plaintiff in Error. 


[ endorsed: | Filed in my office July 9th, 1889. Jno. W. 
Buford, el’k sup. court of Tenn.  E., 40665. 


Fee Bond. 
Supreme Court of the United States. October Term, 1889. 


Whereas lately, in a suit depending in the supreme court of the 
State of Tennessee for the western division, at Jackson, between The 
Louisville and Nashville Railroad Company, plaintiff in error, and 
Eddy Woodson, a minor, by W. H. Lea, his next friend, defendant 
in error, judgment was rendered against the said Louisville and 
Nashville Railroad Company, and the said company having obtained 
a writ of error to retnove the said cause to the Supreme Court of 
the United States and filed a transeript of the record of said supreme 
court of Tennessee in said cause in the office of the clerk of the Su- 
preme Court of the United States to reverse the judgment in the 
aforesaid suit: 

Now, we, Henry W. MecCorry, of Jackson, in the county of Madi- 
son and State of Tennessee, and Chester G. Bond, of Jackson, in the 


23 pete ceetrapins le i ee ” 


panealigiids 
’ b 
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county of Madison and State of Tennessee, undertake and bind our- 


the Supreme Court of the United States, or his successors in office, 
all fees that shall accrue to him, the s: nid | c “oe and be charged to 
the said Louisville and Nashville Railroad Company in the prose- 
cution of said writ of error. 
Witness our hands and seals this 5d day of July, A. D. 1589. 
HENRY W. McCORRY. —} 
CHESTER G. BOND. | SEAL. 


Signed and sealed in presence of— 
M. B. GILMORE. 


8 I, Thomas McCorry, deputy clerk of the ciremt court of 

the United States for the western district of Tennesse e, do 
hereby certify that the above-named obligors are known to me to 
be perfectly good and responsible for any costs that might accrue in 
said cause. 


Seal Circuit Court of the United States. Western District of) 
Tennessee, Eustern Divis ign. if 


THOMAS McCOoRRY, 
Ly puly Clerk. 


9 [Endorsed :] (7.) L.& M. R.R.Co., plff in error, vs. Eddy 

Woodson, by W. H. Lea, next friend. Fee bond. Filed 5rd 
day of July, 1889. Jno. W. Buford, clerk supreme court of Ten- 
nessee, at Jackson. 


10 Bond on Error. 
Supreme Court of the United States 


LovuISVILLE AND NAsitvinte Rartroap Company, Plaintiff in ) 
Error, 
rs, 
Eppy Woopsox,a Minor, by W. H. Lea, His Next Friend, De- 
fend: ant in Error. 


Know all men by these presents that we, the Louisville and Nash- 
ville Railroad Company, a corporation chartered by and organized 
under the laws of the State of Kentucky, with its chief office at 
Louisville, in said State,and John D. Taggart, of Louisville, Ky. 
and John A. Carter, of Louisville, Ky., are held and firmly bound 
unto Eddy Woodson, a minor, who sues by W. H. Lea, his next 
friend, in the full and just sum of six thousand doll: ars, to be paid 
to the said E ddy Woodson, his certain attorneys, execntors, : adminis- 
trators, or assigns; to which payment, well and truly to be made, 
we bind ourselves and each one of us, Jointly and severally, and our 
and each of our successors, heirs, executors, and administrators 
firmly by these presents. | 

Sealed with our seals and dated this 27 day of June, in the year 
of our Lord one thousand eight hundred and eighty-nine. 


i 


selves to pay or cause to be paid to a Il. Melkinney, clerk of 


f 


EDDY WOODSON, A MINOR, &€. y 
Whereas lately, at a session of the supreme court of the State of 
Tennessee for the western division, at Jackson, in a suit depending 
in said court between the said Louisville and Nashville Railroad 
Company, plaintiff in error, and Eddy Woodson, a minor, by his 
next friend, W. H. Lea, defendant in error, a final judgment was 
rendered on the 7th day of June, 1SS9, for three thousand dollars 
and costs against the said Louisville and Nashville and Nashville 
Railroad Company, arid the said Louisville and Nashville Rail- 
road Company, having obtained a writ of error in the Supreme 
Court of the United States to reverse the judgment rendered 
1] in the above-entitled suit by the supreme court of the State 
of Tennessee, and having filed a copy of said writ of error 
in the clerk’s office of the said supreme eourt of ‘Tennessee for the 
western division, at Jackson, and having served a citation, directed 
to the said Eddy Woodson and his next friend, W. H. Lea, citing 
and admonishing them to be and appear at a Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next: 

Now, therefore, the condition of this obligation is such that if the 
said Louisville and Nashville Railroad Company shall prosecute 
said writ of- error to effect and answer all costs and damages if it 
shall fail to make its plea good, then the above obligation to be void ; 
otherwise to remain in full force and virtue. 


[Seal Louisville and Nashville Railrond Co., Ine rporated L850, ] 
LOUISVILLE AND NASHVILLE RAILROAD 
COMPANY, 
sy M. H. SMITH, Vice-President. : 
JOHN D. TAGGART. (SEAL. | 
JOHN A. CARTER. SEAL. | 


Attest : J. H. ELLIS, Secretary. 


Sealed and delivered in the presence of— 
SAM L B. CRAIL, 
B. D. WAKEFIELD. 


I approve the above bond and the sufficiency of the sureties 
thereto. 
P. TURNEY, 
Chief Justice of thie Supre me Court of Tennessee. 


12 Justification. 


Unitep Srares or AMERICA, 
District of Nentueky: 
John D. Taggart and John <A. Carter, the sureties on the above 
bond, with whom I am personally acquainted, being duly sworn, 
depose and say and each for himself saith that he is worth the sum 
of six thousand dollars over and above all his just debts and liabili- 
ties. 
JOHN D. TAGGART. 
JOHN A. CARTER. 
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Sworn to before me this 27 day of June, 1889. 
[Seal 6th Circuit Court, Ky. Dis., U.S. of America. ] 
SAM TL B. CRAIL. 


United States Commissioner and Clerk U. S. Cir. Court, 
Dist. of Ny. 


[indorsed:] (6.) L. & NLR. KR. Co., ptf in error, vs. Eddy 
W oodson, by W. “4 Lea, next friend. 5 cn onerror. Tiled 
ord day of July, 1889. Jno. W. Buford, clerk supreme court of 


Tennessee, at Jackson. 
14 Original. 
Citation to Supreme Court United States of America. 


To Eddy Woodson, a minor, and W. H. Lea, his next friend: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the State of Ten- 
nessee for the western division, at Jackson, wherein The Louisville 
and Nashville Railroad Company is plaintiff in error and you, 
Eddy Woodson, by next friend, W. H. Lea, are defendant in error, 
to show cause, if any there be, why judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Melville Weston Fuller, Chief Justice of 
the Supreme Court of the United States, this 28th day of June, in 
the year of our Lord one thousand eight hundred and eighty-nine. 

P. TURNEY, 
Chief Justice of the Supreme Court of the State of Tennessee. 


15 [Endorsed :] (4.) L. & N. R. R. Co., pl’ff in error, vs. Eddy 

Woodson, by W. I. Lea, next friend, def’t in error. Citation. 
[Issued 28 June, 1889. Came to ae oth day of July, 18S9, and 
executed 6th day of July, 1889, by delivering a true copy of the 
within to A. D. Bright, attorney of record in the above suit for Ed ly 
Woodson, by his next friend, W. H. Lea. J. W. Brown, U.S. mar- 
shal/ western district of Tennessee. 


Paid by L. & N. R. R. Company. J. W. Brown, U. S. marshal. 
This July 6th, ’89. Filed in my office July 9th, 1889. Jno. W. 
Buford, cl’k sup. court Tenn. 
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Original. 
Writ of Error. 
Unirep STates oF AMERICA, 88: 


The President of the United States to the honorable chief justice 
and the honorable associate justices of the supreme court of the 
State of Tennessee, Greeting: 

Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which is in the said supreme court of the 
State of Tennessee for the western division, at Jackson, before you 
or some of you, being the highest court of law or equity of the said 
State in which a decision could be had tn said suit between The 
Louisville and Nashville Railroad Company, plaintiif in error, and 
Eddy Woodson, a minor, by his next friend, W. I. Lea, defendant 
in error, Wherein was drawn in question the validity of a statute of 
said State on the ground of its being repugnant to the Constitution 
of the United States, and the decision was in favor of such validity, a 
manifest error hath happened, to the great damage of the said Louis- 
ville and Nashville Railroad Company, as by its complaint appears, 
we, being willing that the error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinetly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you may have the same at Washington on the second Monday 
of October next, in the said Supreme Court, to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right arid according to the laws and customs of 

the United States should be done. 

17 Witness the Honorable Melville Weston Fuller, Chief Jus- 

tice of the said-Supreme Court, this 10th day of June, in the 
year of our Lord one thousand eight hundred and eighty-nine. 
(Seal Cireunit Court of the United States, Western \ 
" District of Tennessee, Eastern Division. j 
| JOUN B. CLOUGH, 
Clerk of the Cirewtt Court of the United States for the 
Western District of Tennessee, 
By THOMAS MeCOoRkRhy, 
, Deputy Clerk. 


Allowed by— 
P. TURNEY, 
Chic f Justice of the Supreme Court of thee State of Tennessee. 
18 [endorsed :] (2.) L. & N.R. R. Co., pif in error, vs. Eddy 


Woodson, by W. H. Lea, next friend, def’t in error. Original 
writ of error. I iled in my oflice ord day of July, 1559, & a true 
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copy left in my office. Jno. W. Buford, clerk supreme court of Ten- 
nessee, at Jackson. 


19 tition for Writ of Error to.State Court. 


To the Honorable Peter Turney, chief justice of the supreme court 
of the State of Tennessee: 

The petition of the Louisville and Nashville Railroad Company, 
a corporation duly chartered by and organized under the laws of 
the State of Kentucky, respectfully shows that on the 7th day of 
June, 188, the supreme court of the State of Tennessee, sitting for 
the western division, at Jackson, in said State, rendered a finai 
judgment against your petitioner in a certain cause wherein Eddy 
Woodson, a minor, by his next friend, W. H. Lea, was defendant 
in error and your petitioner was plaintiff in error, for three thou- 
sand dollars and for costs, and awarded execution thereon, as will 
appear by reference to the records and proceedings in said cause ; 
that said court is the highest court of law or equity in said State 
in which a decision in said suit could be had. 

That there was drawn in question by your petitioner in said 
suit, in said court, the validity of a statute of said State, which is 
as follows, viz: 

“Not more than two new trials shall be granted to the same 
party in an action at law or upon the trial by jury of an issue of 
fact in equity.” 

See Code of 1S8S4, see. 5855—that the validity of said statute wa 
drawn in question ve your petitioner, upon the ground of its being 
repugnant to the Constitution of the United States, and especi: ily 
to the 5th and 14th amendments to said Constitution; and that the 
decision of said court was in favor of the validity of said statute. 

Your petitioner complains that in the record and proceedings 
aforesaid and in the rendition of the judgment aforesaid a mant- 
fest error hath happened to the great damage of your petitioner, as 

appears by the record of the proceedings in said suit, which 
20 is herewith submitted. 

Your petitioner claims the right to retnove said judgment 
to the Supreme Court of the United States by writ of error uader 
sec. 709 of the Revised Statutes of the United States; wherefore 
your petitioner prays for the allowance of a writ of error and such 
other process a3 may cause said judgment to be corrected by the 
Supreme Court of the United States. 

McCORRY & BOND, 
ED. BAXTER, 
Attorneys for Petitioner. 


Allowed: 
P. TURNEY, 
Chief Justice of the Supreme Court of Tennessee. 


21 [Endorsed :] ( L. & N. R. R. Co., pl’tf in error, vs. 
Eddy Woodson, ra W. il. Lea, next friend. Petition for 
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writ of error. Filed 5rd day of July, 1889. Jno. W. Buford, 
clerk supreme court of Tennessee, at Jackson. 


22 STATE OF ‘TENNESSEE, | ; 
’ a> D>) . 
Llaywood County, — § 


ec it remembered that at a term of the cireuit court of Haywood 
‘county, Tennessee, begun and held at the court-house, in the city of 
srownsville, in and for said county, on Monday, the 27th day of 
August, 1888, and the time appointed by law for the holding of 
sald circuit court—present and presiding, the Ilon. W. H. Swiggart, 
judge of said court, with W. M. Scott, sheriff, and b. L. Capell, clerk 
of said court—when the following proceedings were had, to wit: 


Prosecution Bond. Filed May7, 1587. B. L. Capell, Clerk. 


23 Know all men by these presents that we, W. H. Lea, as 

next friend of Eddie Woodson, and I. Kk. Revelle and W. R. 
Leigh, as securities, are held and firmly bound unto the Louisville 
and Nashville Railroad Company in the sum of two hundred and 
fiftv dollars; for the payment of which we bind ourselves, our heirs, 
etc., this the 7th day of May, 15887. 

The conditions of the above obligation is such that the above- 
bound W. IL. Lea, as next friend, ete., has this day commenced a 
suit in the cireuit court of Haywood county, at Brownsville, 
ainst the said Louisville and Nashville Railroad Company: Now, 

should the said W. H. Lea, as next friend, ete., prosecute his 
24 suit with effeet and in ease of failure therein pay to the said 
Louisville and Nashville Railroad Company all such dam- 
ages and costs as may be at any time adjudged against them In con- 
sequence thereof and abide by and perform such judgment or de- 
cree as may be rendered by the court, then this obligation to be 
void ; otherwise to remain in full force and virtue. 
EDDIE WOODSON, 
Dy His Next Friend, W. I. Lea, 
IkKk k. REVELLE. 
W. Rk. LEIGH. 


ocr 
av 


Summons. Issued May 7, 1887. B. L. Capell, Clerk. 


STATE OF TENNESSEE, | 
Tluywood County. | 


95 To the sheriff of Haywood county, Greeting : 


Summonsthe Louisvilleand Nashville Railroad Company, if 
to be found in your county, to appear before the judge of the circuit 
court of Ilaywood county, at the court-house, in the city of Browns- 
ville, on the 4th Monday in August next, then and there to answer 
the complaint of Eddie Woodson, by his next friend, W. H. Lea, in 
a plea of damages — twenty thousand ($20,000.00) dollars. Herein 
fail not, and have you then and there this writ. Witness b. L. 


2—1182 
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Capell, clerk of the circuit court, at office, in the city of Browns- 
ville, this 4th Monday in April, 1887, and the one hundred and 11th 
year of American Independence. 


B. L. CAPELL, Clerk. 


26 Endorsement: Came to hand May 7th, 1887, and executed 

on the same day by reading the within summons toS. L. 
Chambers, depot agent of the defendant, Louisville and Nashville 
Railroad Company,at Brownsville, in Ilaywood county, Tennessee, he 
being the chief and principal officer of defendant in said county, and 
he having an office in said county, and citing defendant to appear 
before the circuit court of said county, at the court-house, in Browns- 
ville, on the 4th Monday in August, 1887, as directed in said writ. 
T. E. Richardson, deputy sheriff. 


27 Declaration. Filed Aug. 22, 1887. B. L. Cupell, Clerk. 
Eppre Woopson, by His Next Friend, W. H. Lea, 
Us. 


LOUISVILLE AND NASHVILLE RAILROAD COMPANY. 


Pending in the circuit court of Haywood county, Tennessee. Au- 
. gust term, 1887. . 


Plaintiff sues the defendant for twenty thousand ($20,000.00) dol- 
lars as damages done the plaintiff by the defendant on or about the 
Ist day of December, 1881, in the town of Brownsville, Haywood 
county, Tennessee, by and through the wrongful and tortuous acts 
and gross negligence of the defendant, which is a railroad company ; 

and plaintiff avers that by and through and on account 
28 of the wrongful and tortuous acts and gross negligence of the 
defendant he was run over by a freight train owned and 
operated on defendant’s road and by said defendants, which said 
freight train greatly wounded and hurt the plaintiff and crushed 
and mangied the leg of the plaintiff and also mashed his other foot, 
thereby necessitating the amputation of one leg and the toes 
on the other foot, which physically disabled and disfigured the 
plaintiff for life; and plaintiff avers that said wounds and _ said 
injuries so done to him by the defendant caused him, the plaintiff, 
the most intense and excruciating bodily and mental suffer- 
29 ings, Which have continued all the time since he received said 
said injuries up to the present time, and do now exist. | 

And plaintiff avers that by reason of said injuries he has been 
wholly disabied and will be all his life; and that by reason of said 
injuries he has incurred many expenditures, such as medical bills 
and nursing, which otherwise would not have been necessary ; and 
plaintiff avers that by reason of all the facts above set out he has 
been damaged by the defendant to the extent of twenty thousand 
dollars; therefore he brings this suit. 

Plaintiff demands a jury of twelve men to try this cause. 

REVELLE & LEIGH, 
Att’y- for Plaintiff. 


EDDY WOODSON, A MINOR, &C. 


30 Plea. Filed Aug. 24,1887. B. L. Capell, Clerk. 
Circuit Court, Haywood County, Tennessee. Aug. Term, 1887. 


Eppre Woopson, by His Next Friend, W. H. Lea, 
vs. 
LOUISVILLE AND NASHVILLE RAILROAD CoMPANY. 


The defendant, for plea to the above-styled cause, says it is not 
guilty of the matters and things in the plaintiff’s declaration al- 


leged. 
H. B. FOLK, 
Atl’y for Defendant. 


Entries on the Minutes. 
Frep’y Ist, 1888. 


W. HT. Lea, as Next Friend for Eppir Woopsoy, 
31 rs. 
LOUISVILLE AND NASHVILLE RAILROAD COMPANY. 


Came the parties, by their attorneys, and came also a jury of good 
and lawful men, to wit, Henry Dodson, L. A. Thomas, J. H. Mann, 
Norman Mekinnon, Robert Copley, J. M. Smoot, G. W. Bennett, 
W. L. Capelle, S. M. Mathews, H. C. May, N. T. Perkins, and W. IL. 
McGill, who, being elected, tried, and sworn well and truly to try the 
issues joined in this case between the plaintiff and the defendant and 
a true verdict render according to the law and the evidence, who, 
upon their oaths aforesaid, do say that they find the issues joined in 

this case in favor of the plaintiff, and say the defendant 
o2 is guilty of the matters alleged in the plaintiff’s declaration, 

and the said jury assess the plaintiff's damages therefor at 
three thousand dollars. It is therefore considered by the court that 
the plaintiff, W. TI. Lea, as next friend, ete., recover of the defend- 
ants, The Louisville and Nashville Railroad Company, the sum of 
three thousand dollars, the amount so found by the jury, and the 
costs of this cause, for which let execution issue; and thereupon the 
defendant, by attorney, moved the court to grant it a new trial 
herein, which motion, after argument of counsel thereon and being 

seen and understood by the court, the same its allowed and a 
Jv new trial is hereby granted the defendant herein, and the 

verdict of the jury aforesaid is by the court set aside and for 
naught held because not sustained by the evidence, and this cause 
is continued until the next term of this court and is set for trial on 
the first day of the next term of this court. 


Aprit 241u, 1888. 


W. H. Lea, as Next Friend for Eppiz Woopson, 
vs, 
LOUISVILLE AND NASHVILLE RAILROAD CoMPANY. 


Came the parties, by their attorneys, and came also a jury of good 
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and lawful men, to wit, T. J. Goforth, Ovid Walker, Allen 
o4 Snipes, Tom Tucker, Bill Holmes, W. T. Rice, Jr., Mose 

White, Jacob Scott, Jerry Scatt, J. B. Boothe, and Thomas 
Ware and R. N. Simmons, who, being elected, tried, and sworn well 
and truly to try the issues joined in this ease between the plaintiff 
and the defendant, and a true verdict render according to the law 
and the evidence, who, upon their oaths aforesaid, do say that they 
find the issues joined in this ease in favor of the plaintiff, and say 
the defendant is guilty of the matters alleged in the platntiff’s dee- 
laration, and the said jury assess the plaintiff's damages therefor at 
five thousand dollars. It is therefore considered by the court that 

the plaintiff, W. IT. Lea, as next friend of Eddie Woodson, 
35 recover of the defendant, The Louisville and Nashville Rail- 

road Company, the sum of five thousand dollars, the amount 
so found by the jury, and the costs of this cause, for which let exe- 
cution issue; and thereupon the defendant, by attorney, moved the 
court to grant it a new trial herein, which motion is continued over 
for argument until some future day of the present term of this 
court. 


May 3p, 1888. 
Eppie Woopson, by His Next Friend, W. H. Lea, 
U's. 


LOUISVILLE AND NASHVILLE Rarnroap Company. 


Came the parties, by their attorneys, and on argument the 
o6 defendant’s motion for a new trial is granted by the court, 
and the verdict of the jury is set aside and for nothing held 
because the verdict of the jury is not supported by the evidence. 
To the judgment of the court in granting the defendant a new trial 
the plaintiff except-. The plaintiff moved the court to tax the de- 
fendant with all the costs accrued herein on granting the defendant 
a new trial; which motion is by the court disallowed, to which 
plaintiff excepts. The plaintiffs tendered his bill of exceptions to 
the judgment of the court in allowing the defendant’s motion for a 
new trial herein and granting the defendant a new trial 
OV herein because the verdict of the jury is not supported by the 
evidence and to the judgment of the court in overruling piain- 
tiff’s motion to tax the defendant with all accrued costs herein on 
granting the defendants a new trial; which being signed and sealed 
by the court is ordered ta be made a part of the record in this ease ; 
and thereupon this cause is continued until the next term of this 
court and set for tria: on the first Wednesday of the term. 


Avuacust 30ru, 1888. 
Eppiz Woopson, by His Next Friend, W. H. LEA, ) 


Us, 
LOUISVILLE AND NASHVILLE RAILROAD Compene.4 
38 Came the parties, by their attorneys, and came also a jury 
of good and lawful men, to wit, N. J. Stewart, Geo. Gordon, 
James Joyner, T. R. Currie, W.S. Shinault, E. E. Walker, Richard 
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Cozart, W. L. Anthony, William Mitchell, Robert Thornton, 'Paul 
Jones, J. C. Covington, who, being elected, tried, and sworn well and 
truly to try the issues joined in this ease between the plaintiff and 
the defendant and a true verdict render according to the law and 
the evidence, who, upon their oaths aforesaid, do say that they find 
the issues joined in this case in favor of the plaintiff, and say that 

the defendant is guilty of the matters alleged in the plain- 
39 tiff- declaration; and the said jury assess the plaintiff’s dam- 

ages therefor at three thousand dollars. [tis therefore con- 
sidered by the — that the plaintiff, kddie Woodson, by W. IL. Lea, 
as next friend, ete., to recover of defendant, The Louisville and 
Nashville Railroad Company, the sum of three thousand dollars, 
the amount so found by the jury, and the costs of this cause, for 
which let execution issue, the money to be paid to the guardian of 
the plaintiff, Eddie Woodson, when he shall exeeute bond, with 
good security, for the same as required by law. 

Aveust 31st, 1888. 


W. H. Lea, Next Friend, ete., of Enpre Woopson, 
40 vs. 
L. & N. R. R. Company. 


On motion of A. D. Bright, Leigh & Revelle, and D. A. Nunn, 
att’ys of record for plaintiff, a lien is hereby declared by the court 
on the judgment recovered herein for their reasonable attorneys’ 
fees for the prosecution of this suit and recovery of the judgment 
herein. 

SEPTEMBER Ist, 1888. 


W. H. Lea, Next Friend of Eppir Woobson, ) 


is, 
L. & N. R. R. Company. i 


In this cause, on this the 5lst day of August, 1888, the de- 

41 fendant moved the court to grant it a new trial herein and 
to arrest the judgment herein because the verdict of the jury, 
returned herein Aug. 30, 1885S, was not supported by the law and 
the evidence submitted, and beeause of error in his honor the trial 
judge in allowing plaintiff to make proof of others than the plaintiff | 
swinging onto trains at other times prior to the day of the accident, 
and of the habit of plaintiff and other boys in swinging to moving 
trains prior to the day of the accident; which motions are by the 
court seen and understood, and the same are by the court overruled 
and disallowed. Thereupon the defendant presented its bill of 
exceptions to the ruling of the court in overruling its motions 

42 aforesaid and in overruling its objection to the admission of 
the testimony aforesaid in the progress of the trial; which 

bill of exceptions is signed by the court and ordered to be made part 
of the record herein; and thereupon defendant prayed an appeal to 
the next term of the supreme court of Tennessee, at Jackson, which 
is granted upon the defendant giving bond and security in the sum 
of two hundred and fifty dollars to pay the costs incident to the said 
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appeal, and thereupon the defendant entered into bond, with H. B. 

Folk andS. L. Chambers as securities, in the sum of 8250.00 to cover 
the costs incident to said appeal, conditioned as required by 

45 law; which appeal bond is by the court approved and the 
appeal granted. | 


Bill of E’vceptions. hiled Sept. 1st, 1888. B. L. Cape ll, Clerk. 

On the trial of this case at the August term, 1388, of the circuit 
court of Haywood county the following evidence was submitted to 
the jury: 

Witnesses for Plaintiff. 
Ist. Epp1e Woopson, witness for the plaintiff, testified as follows: 


Iam the plaintiff; am 15 years old. I was six years old when [ 
got hurt. I don’t know what year [ got hurt. I think it 

A was in J881. I was hurt or injured in Brownsville, Tennes- 
see, by defendant railroad company, by freight train of de- 
fendant’s running over my left leg and toes of my right foot except 
the little toe. I was trying to swing the train when [ got hurt. It 
was a freight train going west towards Memphis from Brownsville. 
It was in the evening. I was trying to catch on to the train. I 
was running along by side of train; had not caught hold of the 
train when my foot strack against a sta-b or post,and I was thrown 
down and my left leg thrown under the train. [ tried to push it 
out with other foot and that foot was caught under wheel of car and 
crushed. My left lee was crushed and all the toes on right 

4d foot except the little toe was crushed by wheel of one of the 
‘ars. Dr.John Allen and Dr. W. W. Taylor amputated my 

leg and toes. My leg was amputated just below the knee. I suf- 
fered very much; was confined to my room about two months from 
the injury. The staub was called a clearance post. .Don't kuow 
whether it was used by railroad company as a clearance post or not. 
It was taken up awhile after I was hurt. It was in the day-time 
when Iwas hurt. It was in the evening. We boys were in the 
habit of swinging the trains whenever we wanted to. It was cus- 
tomary and common for us to ride on or swing the trains whenever 
we wanted to. I was in the habit of riding on the trains. 

46 at Brownsville, Tennessee, when I wanted to,and so were the 
other boys. The conductors and brakesmen and railroad 
officials at Brownsville knew it; they could see us. I did not see 
any of the brakesmen when I was trying to get on the train when 
I was hurt. I was on the north side of the train. The brakesmen 
would let us ride and some of them would tell us not to let the con- 
ductor know it. The brakesmen were on top of train when I was 
hurt. I did not see them and don’t know if they saw me. Train 
was going pretty fast when [was hurt. Noone gave me permission 
to ride on the train the day I was hurt. Some of the con- 

47 ductors and brakesmen would try to keep us from riding on 
the trains, others would not. Some of the boys would help 

the railroad men switch the cars by getting on the trains and put- 


im © S <-age S 


ting down the brakes. 


48 Owry, lives. 


I was hurt. 


she did not 
times chunk the boys off of the trains. 
me permission to ride the day I got hurt. 
I do not know how to read or write. 
any warning notice put up at the depot; no one read it to me or 
Don’t remember that when I lived in Brinkley, 
Arkansas, that I tried to climb on or swing to railroad trains, 


saw me or not. 


told me about 


The defendant objected to the testimony introduced above 

49 of above witness at the time, and to questions of plaintiff 
leading to such testimony of other boys swinging to trains 

at other times prior to the accident, and of this by swinging to 
trains other times prior to the one by which and at the time where 
he was hurt. The objection was overruled and defendant excepted. 


Mavupb KEELY, witness for plaintiff, deposed as follows: 


‘lam 14 years old; was born here in Brownsville; have been here 
I know the plaintiff, Eddie Woodson; have known 
Know about his getting hurt; don’t know how 
Have been in the habit of swinging trains 
The plaintiff was in the habit of 

swinging trains and riding on’ them whenever we wanted 
to. The conductors and brakemen and railroad men at the depot 
all knew we were in the habit of doing so. 
trains since IT was 4 years old. 


ever since. 


him for some time. 
long ago it was. 
5V and riding on them. 


putting down the brakes. 
to get to“ brake.” 


51 was hurt. 


hurt. 


I did not see plaintiff when he got hurt. 
hold of the sliding of the cars trying to swing to it. 
there close to where he got hurt; it was down near the lower switch. 
It was taken up abouta week after he got hurt. 

Will Meux (now dead) cut his boot olf. 
moved him. He seemed to suffer a great deal. 
conductor and brakesmen apples to let me ride. 
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Don’t remember if Judge Lea or Mr. Me- 
Laughlin, the agent at the depot, tried to keep me off of the train or 
that Mr. Holbrook took me off the “caboose car” the day I was 
hurt. My mother told me I ought not to 
railroad; but I went. I have seen Frank Keely, Maud Keely, and 
other boys putting down brakes ; 
Maud Keelv, Frank Keely, Will Griffin, and other boys were riding 
on the train the day | got hurt. 

Mr. Williams lived there then. 
colored boy, now dead, cut off my boot from my foot the day 
My mother did not tell me I might ride on the train ; 
McLaughlin, the depot agent, would some- 
The conductor never gave 
| don't know whether he 

I did not see 


co down to the trains and 
don’t know how old thev are. 


[ was hurt near where Mrs. 
Will Meux.a 


[ have been swinging 
About 20 of us boys, plaintiff among 
the number, were in the habit of swinging or riding on the trains. 
We would ride the cars in on the switeh and help stop them by 
The boys would fight among themselves 
All wanted to put down the brakes. 
boys would try to take brakes away from the smaller ones. 

riding and swinging on the trains was done before plaintiff 
I was on the train swinging when plaintiff got 
The conductorand brakesmen knew we were on there. 
I saw him he had 
I saw a staub 


Don’t know who re- 
I used to give the 
Boys used to go 


aiemenieeie en 
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to Bell’s depot on the trains. They never objected to us riding. 
They would get mad sometimes because we would not give 
52 them apples, and would paddle us. The trainmen would 
throw coal at us sometimes. We gave them apples before 
plaintiff got hurt. He got hurt in the winter time, in the evening 
about 2 or 3 o’clock. The train was going to Memplis. Mike 
Grady was conductor; train stopped at Brownsville to fix hot box 
and put off freight; accident happened on north side of track ; 
don’t know on which side of track they were fixing hot box ; don’t 
know if the erew of the train saw us or not. There were 8 or 10 of 
us boys there. [Eddy had hold of door-slide, ranning along on the 
ground with the train. I don’t know whether or not trainmen saw 
him; have seen boys on the trains fighting for brakes; don’t 
Ov think the notice of warning’was up when Eddie got hurt; 
don’t think it was. The staub was a clearance staub, used 
by the railroad to show the main track was clear. Eddie got hurt 
a little on the other side of Mr. Williams’ house on track. The 
post was on other side of Williams’ house, near where Eddie got 
hurt; don’t know whether Eddie stumbled over post or not. Charlie 
Waddle, a former conductor on the road, took apples from us to let 
us ride. He is now on Iron Mountain road. I think I have given 
Mike Grady apples to let us ride; did not see any apples the day 
Eddie got hurt. No apples were given the day he got hurt. The 
conductors-—don’t recollect names—and the brakesmen used 
od to paddle us because we did not give them apples. This 
was before Eddie was hurt—about two months before he was 
hurt; don’t know whether they were winter or summer apples. 


Dr. Joun ALLEN, witness for plaintiff, deposed as follows: 


I am a practicing physician and surgeon; know plaintiff and 
know when he was hurt. It was in December, 1881. Dr. Taylor 
and myself amputated bis leg and toes off of foot. I administered 
the ether while Dr. Taylor cut off his leg and toes. He ampu- 
tated the left leg below the knee and all the toes on the right foot 

except the little toe. Iattended him for2 months. He seemed 
5d to suffer very much. [t was necessary toamputate his leg and 

toes. They were badly mangled. The life expectancy of 
plaintiff is 51 years from the time injured. He was a stout, health- 
ful boy. He is not incapacitated by reason of his injuries from earn- 
ing a living. Ie could dosuch work as harness-making, shoe-mak- 
ing, ete., but by reason of his injuries could not engage in many 
kinds of work. It did not help or aid him in making a living by 
being injured. 


Witt Nixon, witness for plaintiff, deposed as follows: 


Know plaintiff. Ile was in the habit of riding on the trains at 
the depot here in Brownsville; saw him the day he was 

56 hurt. [was inabout.10 vards of him. I was doing nothing. 
Ile was swinging on train when liurt, and made a misslick, 

IT reckon ; had hold of hand-hold on step-ladder ; was hurt by freight 
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train on railroad in Brownsville. The boys, Eddie and others, before 
he was hurt were in the habit of swinging the trains; the con- 
ductor and brakesmen knew they were doing it. I did not help take 
him up, but was present. I don’t know when he was hurt; it was 
in the fall of the year, about 2 or 3 o'clock in theevening. He had 
been on trains and was trying to get on again when he got hurt; he 
was on north side of train towards Brownsville; train had stopped 
at Brownsville to fix hot box ; don’t know who was conductor 
o7 and brakesmen on train that day; was about 20 feet from 
Mddie when he got hurt. The boys were on the train when 
it pulled out the day Eddie was hurt. I did not see the trainmen ; 
don’t — where they were; don’t think any of them saw Eddie on the 
train the time he got hurt. Some of the trainmen on railroad 
would try to keep the boys off and some would not hinder them; 
some of the trainmen would take apples from the boys to let them 
ride; don’t know that any apples were given the day Eddie was 
hurt. Isaw Mr. MeLaughlin, depot agent, trying to keep them off 
trains; he got after them whenever le got a chance at them. 


oS FRANK KEELY, witness for plaintiff, deposed as follows: 

[ was at depot time plaintiff was hurt; [ was on hind end of train, 
swinging trains. Saw Eddie when he went to jump on and his leg 
went under the train. There was a staub there, but I don’t know 
where it was at; it was pretty close to where he got hurt. I was too 
far olf to see if he got hurt by staub or not. Some boys were on the 
train at “caboose;” conductor could have seen them if he had 
looked, so could brakesmen. AIL trainsmen knew that the boys 
were in the habit of swinging the trains. A colored boy cut his 

boot off. Will. Thomas and Will. Grillin were there. I don’t 
ov know whether any of the railroad men went to him when he 
was hurt; did not sce Mr. MeLaughlin there. This was a 
freight train going to Memphis; it never stopped after it ran over 
him. Conductors and brakesmen did not tell me I might ride; 
train men did not try to keep me off of trains; don’t know how 
long ago it was. The caboose was behind the train. When I got 
off the caboose was crossing the street at depot. Eddie was on train 
near engine. We were ail on side of train next to Brownsville. I 
think there was one man in caboose; don’t know whether he was ¢ 
railroad man or not. Mike Grady was conductor; he Was on top 
of train; don’t know whether he saw Eddie or myself that 
G60 day. Eddie was hurt near Baxter’s Mill. The staub was 
taken up about a week after Eddie was hurt. 

W. W. Dupree, witness for plaintiff, deposed as follows: 

I know Eddie Woodson. I was cotton weigher in Brownsville, at 
depot, from 1877 to* 1887. I don’t know whether I saw Woodson 
day he was hurt or not; didn’t know him then. The railroad men 
must have known the boys were in the habit of swinging the trains. 
They could not help seeing them, as they were at it every day. [ 
saw crowds of boys swinging the trains most every day before Kd- 
v—1152 
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die was hurt. Railroad men could have seen then unless 
61 they just shut their eyes. I have often heard McLaughlin, 
the agent at the depot, warn the boys off the trains; don’t re- 
member that I ever heard any conductor or break-smen warn them 
off; never noticed that they did. I was on tie cotten platform 
most of the time and could not see them; saw printed warning 
stuck up at passenger and freight depot warning all persons, men 
and boys, from getting on train while in motion ; don’t think there 
was any corporation in Brownsville when Woodson got hurt. 
J. K. Hurcuinxson, witness for plaintiff, deposed as follows : 
I knew plaintiff; remember when he got hurt. I have 
62 been weighing cotton at depot herein Brownsville since 1871, 
on platform ; saw plaintiff swinging trains there frequently 
before he got hurt;'saw him and other boys swinging trains before 
he was hurt. They were there nearly every day. I suppose the 
trainmen saw them. They were often right in the caboose with 
the trainmen. ‘They must have seen them. I never saw the train- 
men try to put them off; have heard McLauglin warn boys off of 
the train and fuss at them. Some of the boys would try to steal a 
ride and others would go up boldly and swing the trains; did not 
see plaintiff day he got hurt; don’t know whether the conductor 
saw him or not. 


63 S. W. Marruews, witness for plaintiff, deposed as follows: 


I know plaintiff; don’t think any person with one leg can make 
as good living as a person with two legs. It was customary for the 
boys to ride on the trains and to jump on and off while the trains 
were in motion. The railroad men all knew this. I was sheriff at 
the time plaintiff was hurt, and have at time told boys to keep off 
of trains. The railroad employees did not call on me to keép boys 
off of trains. Boys would meet trains at the depot for the purpose 
of riding on trains. I told the boys it was dangerous and not to 
get on the trains. W.H. Lea, the next friend in this case, is a shoe- 
maker. 

Plaintiff here closed. 


64 Defendant’s Witnesses. 


J. W. McLAUGHLIN: 


I was living in Brownsville, Tennessee, and was depot agent for 
the defendant railroad company at Brownsville in Dee., 1881. I 
know plaintiff. I remember the day he was hurt by defendant rail- 
road company’s freight train; it was in Dec., 1881; it was about 
noon. He got hurt by freight train; did not see him at the time he 
got hurt; saw him a few moments afterwards. The train was going 
to Memphis. The train stopped at Brownsville and left the caboose 
on east of crossing and pulled balance of train west of crossing ; 

saw plaintiff after he was hurt and helped to carry him to 
65 Mr. Williams’ house. He was on north side of track, towards 
Brownsville. ‘The train had been stopped to fix hot box. 
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The erew were on south side of track fixing hot box. After box — 
fixed train backed up and coupled on the caboose and pulled out to 
Stanton, next regular station towards Memphis. Plaintiff got hurt 
immediately after train pulled out. There was no clearance post 
where plaintiff got hurt, nor none nearer there than 100 yards—no 
need of a clearance post where he got hurt; it was further down 
the track. When I got to where plaintiff was hurt I saw blood 
on the rail; looked to see what caused the injury; saw no 
obstruction of any kind. The track was clear of all 
66 obstructions. Clearance posts are put generally 8 feet from 
main track to show main track is clear. Don’t remem- 
ber to have seen plaintiff the day he was hurt swinging on the 
train; have seen him swinging trains often before he was hurt, as 
well as other boys; have repeatedly warned him and other boys 
off; have thrown coal at them, not to hurt them but to scare them 
away ; have whipped'some of them forswinging trains. There was a 
warning put up at depot since May, 1881, to present time, warning 
all persons and boys from getting on trains while in motion; the 
warning was printed in large type, framed, with a glass over 
67 it, the printing, to protect, and fastened to the side of depot- 
house In a conspicuous place, not too high or too low to be 
read. . 


Said warning was read to the jury, and is as follows: 


LovuIsvILLE & NASHVILLE RaILroap Company, 
OFrrice OF GEN’L Sur’? TRANSPORTATION, 
LovuisviLuie, K’y, May 31, 1881. 


Warning. 


All persons, except employees in the necessary discharge of their 
duties,are warned not toattempt to get on oroff the cars ortrainsof this 
company whilein motion or immediately preceding their being moved 
or switched. Several accidents resulting in loss of life or limb have 

been occasioned by grown persons and boys wrongfully at- 
68 tempting to board trains while in motion. All officers and 

employees of this company are hereby instructed to use all 
legal means to prevent this very dangerous practice, and all citizens 
are requested to aid the company in their efforts to protect the lives 
of the people living along the line of road. 

D. W. C. ROWLAND, 
Gen’ Sup't Transportation. 


Superintendents, agents, and others will have this notice prom- 
inently posted at depots and on all cabooses. 


1] know nothing of any conductor or brakeman at any time ever 
permitting boys to ride or swing the trains. The trainmen were 
all the time, as far as I know, trying to keep the bovs olf the 

69 trains. Both before Woodson was hurt and since I have no 
interest in the suit. [am still in the employ of the defend- 

ant at Guthrie, Kentucky. The carson freight trains extend about 
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18 inches over the rail. If boy eatehes hold of train while it is 
moving fast it will throw him down, and if he is lower than train 
and attempts to catch it and misses will fall head foremost under 
train; if high enough to reach train the train will throw him. off 
from train. Woodson and other boys were in the habit of grabbing 
trains nearly every day at the depot. 


Mike Grapy, witness for defendant, deposed as follows: 


Was conductor of freight train of Louisvilleand Nashville 
70 Railroad Company in December, 1881. Recollect the day plain- 
tiff gothurt. It was on Ist day of Dec., 1881, about one o’clock. 
The train was going to Memphis. [ did not know any one was 
hurt until I got to Stanton. Saw a crowd about opposite Williams’ 
house on track, but did not know any one was hurt until train 
reached Stanton, next stopping place. I came into Brownsville and 
stopped to fix hot box. The hot box was on south side of ‘track 
from Brownsville. After fixing hot box I pulled out. Did net see 
Woodson that day; did not see him when he got hurt; did not see 
him that day swinging to train that day. Don’t recollect 
71 whether I saw any boys at depot or not that day. Bovs were 
in the habit of swinging trains. I[ had orders to keep them 
off my trains and I gave orders to my men to keep all boys off, and 
we did our best to do so. I never gave any of the boys permission 
to ride on orswing my train; never allowed them to do so if I 
could help it: never received any apples from Frank Keely or any 
other boy to let them ride. The caboose was stopped near the 
passenger platform and the rest of the train pulled across the 
crossing. The caboose was detached from rest of train while 
we were fixing hot box. My instructions were to keep boys 
off of trains, and I did my best to keep them off; have 
72 thrown coal at them and have seen my men_ throw 
coal at them to keep them off; never saw any brakeman 
tuke apples from boys to let them ride. There was no obstruction 
where boy got hurt. Boys were in the habit of swinging trains 
whenever they could. There were no boys swinging the train day 
plaintiff got hurt thet Tsaw. They frequently got upon the trains 
when moving out to swing on them, but I did not see any of 
them on the train the day plaintiff got hurt. I have known the 
boys swing on train and ride as far as the old fields above Browns- 
ville. The boys were in the habit of. swinging the train 
70 whenever they could. I knew the boys were laying around 
there waiting to swing the train the day the plaintiff was 

hurt. Iam still in the employ of defendant. 


W. R. Hortprook, witness for defendant, deposed as follows : 


I am express agent at Brownsville, Tennessee, and was express 
agent there in December, ISS1. Saw plaintiff day he was iurt. 
A few minutes before he was hurt he was jumping on and off 
of caboose car. I took him off of caboose and took him to my 
office and told him he had no business on there; that he would 
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get hurt. He fought me and cursed me and told me to go 
to hell. I have seen him, before he got hurt, jumping 
74 on and swinging trains while in motion and trving to 
ride on them. He got hurt opposite Mr. Williams’ house. 
I did not see him when he got hurt; there was no obstruction where 
he got hurt, that I know of. [ did not go down to place where he got 
hurt. There was no clearance post where he got hurt; no need or 
use of one there. The clearance post was 500 feet below where he 
got hurt. Iam not an employee of defendant. It is over 100 yards 
from depot to where boy got hurt. The day plaintiff was hurt and 
the day I took plaintiff off of the caboose—the caboose was at the 
time detached from the rest of the train. The caboose was 
70 standing on the track in front of my office and rest of train 
was below and west of the street crossing railroad track, and 
the caboose east of the crossing or strect. ‘The train backed up and 
hitched the caboose onto train and pulled out for Memphis, and in 
a few minutes after train started boy was hurt. Caboose was stand- 
ing still and detached from train when I took plaintiff off of it. 
The boys were in the habit of swinging the trains. I do not know 
where the crew were when I took boy off of the caboose; have seen 
him strutting around depot on his crutches since he got hurt. 


76 G. GINLEY, witness for defendant, deposed as follows: 


I was brakesman on train in December, 1881, when plaintiff was 
injured by train running over him. I saw plaintiff some days be- 
fore accident and said to him, “ You are at vour old tricks again.” 
I had seen him at Brinkley Arkansas. As the train pulled out from 
Brownsville I saw a crowd gathering on track, and said to conductor 
I thought some one was injured or hurt, and he telegraphed back from 
station, Stanton, to find out. All the railroad men knew these boys 
were In the habit of Jumping on and off of the trains; saw plaintiff 

at depot day he was injured ; never received any museadines 
77 or apples to let the boys ride; never told them they might 

ride. We hada ful) crew the day of the accident. Saw no 
“clearance post ” at the point plaintiff was hurt; no use for any at 
that point. The train crew was on south side of train and boys on 
north side of train; did not try to keep the bovs off of train day 
plaintiff was hurt; all the boys were in the habit of riding on the 
trains. I never invited the boys to ride on trains, nor permitted it 
if I could help it. 


JouN Epwarps, witness for defendant, deposed as follows : 


[ was assistant agent and telegraph operator in Dee., 1S81, for 
Louisville And Nashville Railroad Company at Brownsville, 

75 ‘Tennessee ; recollect day plaintiff was hurt; was standing on 
platform of depot-house when the train pulled out. I saw 

him hanging on to the ladder used by brakemen to get upon top 
of cars. ‘Train went about 2 ear-lengths when he fell off and wheels 
of some of the cars run over his foot. Ile was on north side of cars 
next to Brownsville and so was I. I have seen him before the day 
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he got hurt trving to swing to trains while in motion ; have chunked 
him off of trains many atime. I notified Sheriff'S. W. Mathews to 
see if he could not do something to keep boys off of the train. There 
Was a warning put up at depot warning all persons from try- 
79 ing to get on train while in motion. The one shown me is 
the one referred to or exactly like the one put up. I tele- 
graphed Mike Grady, conductor of train at Stanton, that plaintiff 
was hurt; he did not telegraph me asking if any one was hurt. [ 
saw plaintiff day he was hurt. When the train by which he was 
hurt first came in it stopped in front of freight depot ; plaintiff was 
swinging train then. I chunked him off. The train then pulled 
down to crossing and cut eaboose off on east side of street crossing 
and pulled balance of train on west side of street crossing, fixed a 
hot box, and backed up and took caboose and pulled out for 
SO Memphis, and then it was the boy was hurt, as already stated, 
[ chunked the boy off of the train before it stopped to fix hot 
box. There was a negro or two that I chunked off at same time [ 
chunked plaintiff off. The crew of the train were on the south side 
of train from me and from Brownsville. I believe some boys were 
there close around, but did not see any one on the train when it 
pulled out except plaintiff. As I have stated, plaintiff was in the 
habit of coming to depot to swing the trains. I reckon I have seen 
him there nearly 1,000 times, almost. 


JAMES Ryan, witness for defendant, deposed as follows: 


8] Was living in Brownsville, Tennessee, and was section fore- 

man of. defendant in December, 1881. My work included 
the — of the railroad and yard of defendant in Brownsville, Ten- 
nessee, and it was my duty to pass over the track every day to see 
if it was in order and to keep the track in order and keep it clear 
of all obstructions. I recollect time plaintiff was hurt. He got hurt 
about opposite Williams’ house. I passed over the track in the 
morning of the dav he was hurt and there was no obstruction on the 
track or in the yard. I came back over the track about 6 o’cloek in 
the evening of same day and examined again and there were no ob- 

structions. The clearance post was 150 or 300 feet from 
82 where plaintiff got hurt. There was no staub or post of any 

kind where he got hurt. No staub or clearance post was 
taken up from there where he got hurt or any other place on track 
or yard after he got hurt, nor did I have any orders to take up any. 
I am still in the employ of the defendant. 


Sip. WINFIELD, witness for defendant, deposed as follows: 


Was living in Brownsville, Tennessee, and portering at depot for 
L.& N.R.R. Company in December, 1881. Think it was in Decem- 
ber, 1881, when Woodson got hurt. [Lam not positive about seeing 
him day he was hurt. Boys were every day trying to swing the 

trains. Conductors and trainmen would get after the boys to 
83 keep them off of the trains. Have seen McLaughlin, agent 
at depot, trying to keep the boy Woodson and other boys off 
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of trains. Sawa lot of boys down there the day Woodson was hurt. 
Never noticed Woodson that day ; never noticed any person trying 
to keep boys off that day ; was— busy to see; wason the south side 
of track from Brownsville. 


Bb. J. Lea, witness for defendant, deposed as follows: 

Was down at depot in Brownsville one morning, a few days before 
Woodson was hurt, to take passenger train for Memphis; as the train 
Was slowly pulling out I noticed Woodson swinging to the step of 

the moving car. I had just stepped on to the car, seeing the 
84 danger Woodson was in. i told him to get off, that it was 

dangerous to do as he was doing and that he would get hurt 
if he did not quit. He cursed me and told me to kiss his behind. 
I kicked him off the steps. 


This was all the evidence. 
The court charged the jury as follows: 
“ Charge.” 


GENTLEMEN OF THE Jury: The plaintiff sues for damages alleged 
to have been sustained by reason of the wrongful and tortuous acts 
and gross negligence of the defendant, as set forth in his declaration, 
Which has been read to you. The defendant pleads not guilty and 

. under this plea insists that the injury of the plaintiff was not 

85 cuused by any wrongful, tortuous, or negligent act of itself or 

servants, and, therefore, that it is in no way liable for the 

injury; and it further insists that the injury was brought on the 

plaintiff by his own wrongful and negligent aets, and that he can- 

not recover damages for such injury because it is the direet and 
proximate result of his own wrong and negligence. 

The issues thus presented must be decided by you from the legal 
testimony which has been admitted before you and in accordance 
with the law as [ shall charge it to you, you being the Judges of the 

facts and the court the judge of the law, and it Is not proper for 
86 you to allow any prejudice against the defendant or any 

sympathy for the plaintiff to influence you in determining 
the case, if anv feeling ef this kind has been engendered in your 
minds by anything that has been said by counsel or witness during 
the progress of the trial. 

The burden of proof is on the plaintiff. He must show by a pre- 
ponderance of the proof such facts as entitle him to recover. He 
cannot recover unless he show that he received the injury as set 
‘forth in the declaration at the hands of the defendant, and that such 
injury was caused by the wrongful or negligent acts or conduct of 

the defendant or its employees, If he does prove these lacts, 
87 then,if nothing further be proved, he would be entitled toa 
verdict for some damages. If, however, you find from the 
proof all taken together that the injury was in fact sustained by the 
plaintiff, but that ‘the defendant was not euilty of any wrongful or 
tortuous or negligent acts or conduct w hich brought about the 1 injury 


nen nes 
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or contributed thereto, but that the plaintiff caused the injury to 
himseH by his own fault or negligence or wrong, in‘ that event 
you should return a verdict for the defendant against the plaintiff. 

Thegeneral rule of law isthatifa party by hisown negligence or mis- 

conduct causes an injury to himself he cannot recover damages 
SS therefrom norean he doso where he contributed to the injury in 
an equal degree with the party sued—that is, when both parties 
are equally guilty of negligence in an equal degree or are equally 
blamable in other words; nor can a party recover damages for an 
injury which he might have avoided and prevented to himself by 
the exercise of ordinary care and prudenee; but though the plain- 
tiff may have been guilty of some negligence, yet 1f the injury was 
brought about by the more gross carelessness of the defendant or 
was more directly and immediately the result of the defendant’s 
negligence or carelessness, then the plaintiff could recover 
89 damages notwithstanding, with lesser or more remote negli- 
gence on his part. 

A child of tender years is not bound to the same rule of care and 
diligence in avoiding danger which is required of, persons of full 
age. The law only demands a degree of care and diligence and 
caution proportionate to the capacity and judgment of the child ; 
and if the plaintiff be a child of tender years, then the law would 
require the defendant to exercise a proportionate degree of care and 
prudence and watclifulness to prevent an injury to lim. So, gentle- 
men of the jury, you will consider and decide from the proof whether 
this plaintifl, considering hisage, capacity,and experience, might have 

prevented this injury and avoided it by the exercise of reason- 
90 able careand prudence forone of his situation, and if you so de- 

cide, then you will return a verdict for the defendant, or if you 
find that the plaintiffand defendant were equally at fault and blam- 
able for the Injury, taking Into consideration the circumstances and 
situation of both parties and the age and discretion and capacity of 
the plaintiff, then in that event you will find for the defendant, or 
if you find that the siefendant was in no fault and guilty of no negli- 
gence towards the plaintiff, considering the relative situation of 
both, and that it could not have prevented the injury to the plain- 

tiff by exercising reasonable caution and prudence, viewing 
v1 its conduct and actions with reference to the caution which a 

prudent man would, under the same circumstances, have 
observed, then in that event you should return your verdict for the 
defendant. ' 

On the other hand, if you find the injury was the direct and 
proximate result of the defendant’s negligence or misconduct you will 
return your verdict for the plaintiff; or if you find the plaintiff was 
a child of tender years when injured and that his conduct and 
wrong did contribute to the injury, but that he was not possessed of 
such discretion and Judgment on account of his infaney as would 

reasonably be calculated to cause him to avoid such danger, 
V2 and you further find that the defendant might have pre- 
vented and avoided the accident by the exercise of ordinary 
and reasonable prudence and caution, then in that event you should 
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return your verdict for the plaintiff. The.plaintiff would be a tres- 
passer if he was on the defendant's freight trains or swinging to one 
of them or in the defendant’s yard or on its grounds trying to seize 
on to one of its ears. He would have no right to complain of a 
clearance post or staub being located on the defendant's track or 
road-bed if he was such trespasser, and defendant had put up or 
‘aused to be put up such clearance staub in its regular business. 
If you find that the defendant is a corporation running 
93 freight trains on its line of railroad through Brownsville, 
Tennessee, and that plaintiff, in December, 1581, was a small 
boy, about six vears old, and that he and other small boys had been, 
prior to that date, for a long while in the habit daily of Jumping on 
and off of the freight and passenger trains of defendant while they 
were in motion and riding thereon in and about the yards of defend- 
ants in said city, and that the conductors, brakesmen, and trainmen 
and agent of defendant at its depot in Brownsville had knowledge 
of such practices and habitof the plaintiff and other boys, and that 
the said conductors, agents, or brakesmen, or other employees 
O4 of the defendant willingly permitted and encouraged the 
plaintiff to so ride on and jump on and off of such moving 
trains, and that the agent or assistant agent of defendant and the 
conductor of the freight train by which plaintiff was hurt knew 
that plaintiff was at the depot or in the yards of defendant or near 
the train ready and likely to try to jump on said train when it 
might be put in motion, and that said train was so put in motion 
and moved off, and that plaintiff was hurt by being thrown under 
the wheels thereof while swinging to one of the freight cars or while 
running along by one of said cars endeavoring to swing on 
9D the same, and that no effort or precaution was taken by said 
conductor or said assistant agent of defendant possessing such 
knowledge as aforesaid, then in that event I charge you the plaintiff 
would be entitled to a verdict for some damages against the defend- 
ant, and if you find such to be the facts you should return a verdict 
for the plaintiff. 

On the contrary, if you find that the defendant, being such cor- 
poration and operating such trains, and having knowledge through 
its conductor, brakemen, and agents that the plaintiff and other 
boys prior to December, 1851, had been in the daily habit of riding 
on and jumping on and off of its trains, put up a warning to keep 

all persons off of such trains, and that its agents and em- 
96 plovees did not encourage nor willingly permit the plaintiff 

to so ride on or Jump on anid off its trains, but, on the’ con- 
trary, used all reasonable means that they could use and that was 
available to them, considering all the faets and circumstances, the 
extent of the danger, and the ave of the plain till, and all the sur- 
roundings, to prevent the plaintiff from so riding and jumping on 
and off of said moving trains and thus going in such danger, and 
you further find that the plaintiff had been so warned to keep off, 
and that all other reasonable efforts had been made by the defend- 

ant that it could make to keep plaintiff off its trains and out 
97 of danger thereof, and that when plaintiff was hurt no one of 
4—1152 
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the defendant’s servants, agents, or employees saw him or 
knew he was on or trying to get on said train in time to prevent the 
accident, and he was so hurt without the knowledge of said em- 
plovees of the danger in time to have prevented it, when they could 
not have stopped the train and prevented the accident or otherwise 
prevented it, for want of knowledge of the danger, until after the injury 
was done or until it was impossible to have prevented the injury, 
then, in that ease, the defendant would not be liable for the 
U8 Injury and you should return a verdict for the defendant, if 
you so find the facts from the proof. In weighing the evi- 
dence you are to consider the interest the witnesses have in the case, 
if any, their relation to either party, their intelligence, their motives, 
feclings of friendship or animosities, if any be shown, ‘their means of 
knowing what they state, their manner on the stand, whether their 
statements are reasonable or the contrary, whether corroborated or 
contradicted by other facts in the case. You are to reconcile the 
testimony so as to give all the witnesses credit for truth, if you 
can do so consistently, giving the evidence a fair and natural con- 
struction. 
v9 It is your duty to look at all the evidence and Judge what the 
true facts are and decide the case fairly and impartially, 
drawing on your experience and observation in life, weighing and 
circumstances carefully in the light of your knowledge of men and 
human affairs, with a view of getting to the truth. If you find for 
the defendant you will simply so report. If you find for the plain- 
tiff it will then be your duty to assess his damages. In doing this 
you will be governed by the evidence and give such sum as from 
the facts you think would be fair and reasonable compensation for 
the injury done. You should consider whether the injury was per- 
manent or temporary; whether great or only slight; the 
100 ~—s character, nature, and extent of it; the extent of the suffer- 
ing, Whether mental or physical, of the plaintiff may aiso 
be looked to; the capacity of the plaintiff to earn money, whether 
such capacity has been lessened by the injury, and, if so, to what 
extent. Also you may allow him any necessary expenses, such as 
medical bills, he may have sustained, if any is proven, in being 
cured. If none be proven, then none ean be allowed. The law 
affords no more definite rule to measure Camages for any personal 
injury or for mental and bodily sufferings and pain, but the jury 
are to say from the proof what would be a reasonable sum to com- 
pensate the plaintiff forthe loss sustained. This rule of com- 
101 pensation is subject to this qualification. If you decide that 
the plaintiff is entitled to damages, but should also find that 
he was guilty of some negligence which contributed to the Injury, 
but not under such circumstances as to bar any recovery, then it 
would stil! be your duty to take into consideration such negligence 
of the plaintiff in mitigation of damages—that is, you must take 
the plaintiff s contributory negligence. into consideration, if you 
find he was guilty of such ‘neglige ‘nee, and will lessen the pli Untin’s 
damages on th: at account just so much as you may think would be 
right ‘and proper from all the facts. It is your duty to take 
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102 =the law from the court. You are the exclusive judges of the 
facts, the weight of evidence, and the credibility of the wit- 
nesses. 

The defendant tenders this its bill of exceptions to the judgment 
of the court overruling its objections to the admission of testimony 
and to questions leading to such testimony of other boys than plain- 
tiff swinging to trains at other times prior to the day of the accident 
and of plaintiff swinging to trains at other times prior to the one by 
which and at the time when — was hurt, and also to the judgment of 
the court overruling its motion for a new trial and in arrest of judg- 

ment herein; which bill of exceptions is by the court signed 
103 and ordered to be made part of the record herein. 


W. H. SWIGGART, Judge. 


Appeal Bond. Filed Sept. 1st, 1888. B. L. Capell, Clerk. 


The Louisvilleand Nashville Railroad Company and H. b. Folk and 
S. L. Chambers acknowledge ourselves indebted to W. H. Lea, as next 
friend of Eddie Woodson, in the sum of two hundred and fifty dollars ; 
to be void on consideration the said Louisville and Nashville Railroad 
Company shall successfully prosecute an appeal in the nature of a 

writ of error to the next term of the supreme court of Tennessee, 
104 = at Jackson, by him prayed from a judgment rendered against 

it in favor of the said W. H. Lea, as next friend of Eddie 
Woodson, in the circuit court of Haywood county on the 50th day 
of August, 1858, for the sum of three thousand dollars, debt and 
damages, and also costs of suit, or in case of failure to do so pay and 
satisfy damages and costs and perform and satisfy the Judgment of 
the supreme court in the premises. 

This September 1, 1888. 

LOUISVILLE AND NASHVILLE R. R. CO., 
By HH. b. FOLK, Attorney. 

H. B. FOLK, Security. 

S. L. CHAMBERS, Security. 


105 I, 5. L. Capell, clerk of the circuit court of Haywood county, 
ri cn . . i 7 
l'ennessee, do certify that the foregoing is a true and perfect 

transcript of the record in the case of Eddie Woodson, by his next 

friend, W. I. Lea, against the Louisville and Nashville Railroad 

Company. 

Given under my hand and seal of office this the 10th day of De- 
cember, 1SS8. 


[ SEAL. | B. L. CAPELL, Clerh. 


106 Brief [History of Case. 


On or about December Ist, 1881, the plaintiff below, the bene- 
ficiary, then a boy six year- old, attempted to steal a ride on a freight 
train on the L.& N. R.A, at Brownsville, Tenn., by swinging to 
the cars in motion. He fell and his left leg was crushed. The 
trainmen did not notice him that day until he was hurt. He had 
been repeatedly warned and notified not to attempt to ride in that 
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way or to swing to trains. THe was intelligent and smart in the 
sense that he thought himself able to paddle his own canoe. *”@ 
The conductor and brakesmen of the train were engaged 
107 ~—s in fixing a hot box on the south side of the train, and the 
plaintiff below was on the north side, several cars away. 
When the conductor finished the business he was engaged in he 
signalled the engineer to go ahead from the south side of the train, 
and as it pulled out the plaintiff below ran along and caught or at- 
tempted to eateh hold of the ladder or slide bar of one of the box 
ears, when he fell under the wheels. 
In 1887 he brought suit, by next friend, claiming $20,000 dam- 
ages. 
This is the third trial. 
Two verdicts were set aside, the first for $3,000.00, the second for 
$5,000.00. 
The present verdict is for $5,000.00. 


108  Lovisvinte AND NAsivitLe RatLroapD Company, Plaintiff ) 


in Krror, | rs 
_— \ 
Us. 
Eppre Woopson, by Next Friend, W. H. Lea, Defendant in 
Icrror. 


Assignment of Errors. Filed 29 March, 1889. John W. Buford, Clerk, 
by Lol’t Lindsey, D. C. 


The plaintiff in error, The Louisville & Nashville Railroad Co., 
comes, by attorney, and assigns as errors for the reversal of the 
jndgment of the court below that tried and determined said cause 
the following : | 


First Error. 


109 secause In the declaration of the plaintiff below he sued 

the defendant below for $20,000.00 as damages alleged to have 
been done to the plaintiff below by the defendant below on or ” 
about the Ist day of December, 1881, in the town of Browns- 


ville, Tennessee, by and through the wrongful acts and gross 
negligence and tortious conduct of the defendant below in run- 
ning a freight train owned and operated by defendant below on its 
road over the plaintiff below ; and under the plea of “ not guilty ” of 
defendant below and the issue of fact thence arising the defendant be- 
low came to the trial of said issue so raised as aforesaid to prove that it 

was not guilty oftortious actsand gross negligencein running its 
110 _~—s freight train over the plaintiff below on thedate alleged, at the 

place alleged, and notwithstanding this issue of facts, nar- 
rowed down by the pleadings aforesaid and confined to the time 
and place aforesaid and to the mixed question of law and of fact 
of the gross negligence of the defendant below, as alleged in said 
declaration, his honor the trial judge permitted the plaintiff below 
to make proof of the boys, besides the plaintiff below at other times 
prior to the one when plaintiff below was injured, swinging to trains 


of defendant below other than the freight train which ran over and 
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injured him over the objection of defendant below to the 
111 testimony aforesaid and its exception to the ruling of the 
trial court. 
As to the issue raised as aforesaid, see declaration and_ plea. 
Record, pp. 5, 6, 7, & 8. 
As to the introduction of testimony as aforesaid, see Record, pp. 
22, 23, 24. 
Testimony of plaintiff below, Eddie Woodson. Record, pp. 25, 
26, 27, 28, 29. 
Testimony of Maud Keely. Record, pp. 31, 39. 
Testimony of Wm. Nixon. Record, pp. : 34, Oo. 
Testimony of Frank Keely. Record, p. 36. 
Testimony of W. W. Dupree. Record, p. 37. 
Testimony of J. kK. Hutchison. Record, p. 58. 
Testimony of S. W. Matthews. 
112 As to the objection of defendant below to the testimony 
aforesaid and its being overruled by the trial court and the 
exceptions of defendant below to the ruling of the court, see Record, 
page 20, top. 


Second Error. 


ecause the proof introduced in accordance with the pleadings 
wholly fails to show that defendants below was [were] guilty of any 
negligence whatever in running its freight train as alleged, at the 
time and place alleged, over the plaintiff below, but, on the con- 
trary, shows that plaimtiff’s injury was the result of his own gross 
negligence. 

See Record, pp. 39, 40, 42. 

‘Testimony of J. W. McLaughlin. Record, pp. 45, 46, 47. 
113 Testimony of Mike Grady. 
vs “ W.R. Holbrook, p-. 48, 49. 
Testimony of John Edwards, p-. 52, 53, 54. 
"4 “ John Ryan, pp. 55, 56. 


“ “ B. J. Lea, p. 58. 
Third Evvor. 


secause the charge of the trial judge was misleading to the jury 

in this, that he instructed them that “a child of te wnder years is not 
bound to the same rule of caution and diligence in avoiding danger 
which is required of persons of full age.” “ The law only demands 
a degree of care and diligence and caution proportionate to the 
“apacity and judgment of the child.” Whereas the proof shows 
the plaintiff below was not a child of tender years, but a 

114 _— street Arab of unusual capacity. As to charge as above set 
out, see Record, p. 62, bottom, & p. 63, top. As to proof of 
‘apacity and character of plaintiff below, see Record, p. 58; testi- 
mony of B. J. Lea, Record, p. 54, top; testimony of John Edwards, 
Record, 50, bottom; testimony of G. Gurley, Record, 48;  testi- 
mony of W. R. Holbrook, Record, 26; testimony of Maud Keely, 
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Record, p. 51; testimony of Will Nixon, Record, p. 20, top; testi- 
mony of Eddie Woodson, Record, p. 22, top; testimony of Eddie 


Woodson. 
Fourth Error. 


Because the charge of the trial judge to the jury was misleading 
and based on incompetent testimony admitted over the objection 
of defendant below in this, that he instructed them that 
115 if they found the plaintiff below was in the habit of swinging 
trains and jumping on and off them In motion, in company 
with other boys, and that the conductors or agents of defendant 
below willingly permitted and encouraged them to do so, then that 
he would be entitled to recover some damages, and that they should 
return a verdict for the plaintiff below. 
See Record, pp. 66, 67, 68. 
Fifth Error. 


Because the jury disregarded the law as charged by the court in 
regard to contributory negligence in mitigation of damages. 
See Record, p. 74, bottom, as to charge. 
See Record, p. 16, as to verdict. 


116 Sixth Error. 


Because the jury disregarded the law as charged by the court in 
regard to compensation as the rule in assessing “ds AMages, 
See Record, p. 74, as to charge. 
See Record, p. 16, as to verdict for $ $3,000. 


The record nowhere shows. any proof as to pecuniary loss sus- 
tained by the plaintiff below. 

The plaintiff in error assigns the foregoing errors as reasons for 
the reversal of the trial court. 


H. B. FOLK, 
Attorney for PU if in Error. 
ith Error in Charging. 
If plaintiff contributed to the injury in an equal degree 


117 ~with the party sued he could not recover. 
Ree., G2. 


Ist. Because this charge led the jury to believe that the negli- 
gence of both parties must be equal before plaintiff would fail. ‘The 
jury was not allowed to consider the effect of plaintiff's negligence 
being the proximate cause of the injury, or the injury effect of his 
cross negligence. 


Sth Error in Charging. 
If plaintiff was a child of tender years, then the law would require 
defendant to exercise a proportion: ite degree of care, &c., to prevent 


the injury. 
Ree., 65. 
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Ist. This charge required of defendant increased care, re- 

118 = gardless of the character of plaintiff or knowledge of his in- 
tention to get on train. 

2d. Because this care was required, though the defendant may not 

have known plaintiff was near or intended to trespass upon train. 


2 


in > : ; > : 

; od. Because this charge requires an increased care, from the ten- 

ee ce ae : ager 98 — ar eri 
n der age of defendant, regardless of his capacity, on the face of his 

~ having been warned off of trains. 

$ Mh Error in Charging. 


That if employees did not encourage plaintiff to ride on ears on 
trains nor willingly permitted him, but used all reasonable means 
>» that they could and was available to prevent plaintiff from jump- 
ing on and off trains, and if they found plaintiff had been 
119 warned, and that all reasonable eflorts had been made that 
it could make to keed him off, and when he was hurt no one 
saw him until it was impossible to have prevented the injury, then 
defendant would not be liable. 
Ree., 70, 71. 
Ist. This charge permitted a recovery, even if piaintiff was negli- 
y gent, if he had prior to this time been permitted to ride on any 
s train. 
| 2d. The charge requires defendant to have been on the lookout 
for plaintiff and anticipated his climbing on the ears, though he 
might never before have done so. 

od. ‘The charge in effect required defendant to have a guard up 

and down its train to anticipate plaintiff trespassing. 
120 10th Error in Charying. 

That if the jury found that the injury was sustained, but that 
defendant was guilty of no wrongful or tortious or negligent act or 
conduct which brought about the injury or contributed thereto, but 
that plaintiff caused it, then he could not recover. 

Ree., 61. 


Ist. ‘This charge throws the burden on defendant to show it was 
; not the cause of the injury nor contributed thereto. 
2d. Because, by this charge, if the defendant failed to show it did 
not contribute to the injury a verdict would go against it. 
od. Because if defendant in any way contributed to the 
121.) = injury it would be liable, though plaintiff’s negligence was 
the proximate cause. 


Lith Error in Court Charging. 


That if conductors, brakesmen, agent, or other employee of de- 
fendant willingly encouraged plaintiff to ride on or jump off and 
on moving trains, and if the agent or assistant agent or conductor 
knew that plaintiff was at the depot, near the train, ready and 
likely to Jump on when it might be put in motion, and that no effort 
was made by defendant’s agents, &c., then plaintill could recover. 
Rec., 67, 68. 
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Ist. Because the charge makes defendant responsible if any one 
in employ of defendant had before permitted plaintiff to get on the 
train. 
122 12th. The charge of the court as a whole imposed such 
burdens on defendant that to comply would require defend- 
ant to have caught plaintiff and chained him down every time a 
train came to Brownsville. 
13th. Because, from the uncontroverted facets in the record, the 
verdict should have been for defendant. 
See plaintill’s own evidence. Ree., 20, 
I. B. FOLK, 
McCORRY & BOND, Att’y-. 


21, 22, 23, 24. 


123 Tune STATE oF TENNESSEE: 


Pleas before the supreme court of said State for the western division 
thereof, at Jackson, at the April term, A. D. 188-. 


Present: The Hon. Peter Turney, chief justice, and D. L. Snod- 
grass, H. H. Lurton, W. C. Caldwell, and W. C. Folkes, associate 
judges, when the following proceedings were had, to wit: 


Iripay, June 7th, 1889. 
L. & N. R. R. Co. 


# 1. 
% Haywood Law 
Epprr Woopson, by Next Friend, W. I. Lea. Docket. 


us 


This cause was heard upon the transcript of the record from the 
circuit court of Ilaywood county, and the court adjudges that there 
is no evidence to support the verdict of the jury, but the defendant 

having obtained three verdicts of seperate juries upon dif- 
124 = ferent trials, two of which have been heretofore set aside by the 
circuit judge; and now alone upon this ground the statute of 
Tennessee forbidding the granting of more than two new trials in 
the same cause on the facts, which statute is not in conflict with Con- 
stitution of United States, 5th and 14th amendments, it is considered 
by this court that said judgement be affirmed, and that defendant in 
error, Eddie Woodson, by W. II. Lea, as next friend, recover of the 
plaintiff in error, The Louisville and Nashville Railroad Co., the 
sum of three thousand dollars (85,000.00), amount of judg- 
125 ment of court below and the costs of said court, and of it and 
S. L. Chambers, surety on appeal bond, the further sum of 
one hundred and fifty-three and °° dollars ($153.50), interests on 
said judgment from its rendition in the court below to this time, to- 
gether with the costs of the appeal, for which let execution issue. 

It is furthered considered by the court that the money be paid 
into this court, and the clerk will pay same to the guardian of said 
Eddie Woodson, when one shall have been appointed and qualified 
by the county court of Haywood county, taking the receipt of said 
guardian for the money so paid him in this cause. 


EDDY WOODSON, A MINOR, &¢. 30 
And, on motion of A. D. Bright, D. A. Nunn, and Leigh 
126 - and Revelle, attorneys of record for defendant in error, a lien 
is hereby declared on the judgment recovered herein for their 
reasonable attorneys’ fees of each of them for their professional ser- 
vices rendered defendant in error in the court below and this court 
in recovering the judgment herein, and this lien to attach to the 
funds in the hands of said guardian when paid him. 

The clerk will retain out of the funds paid in this cause when 
paid into this court the costs in the case of kddie Woodson, by next 
friend, W. H. Lea, vs. Louisville and Nashville Railroad Co., No. 2, 
Haywood law docket. 

The judgment entered herein June 6, 1889, in this M. B., 
127 on page 445, is set aside and this judgment entered in its 
room and stead. 


Tne STrate or TENNESSEE: 


I, John W. Buford, clerk of the supreme court of said State for 
the western division thereof, at Jackson, do hereby certify that the 
foregoing is a true, perfect, and complete copy of the record and 
proceedings & and assignments of error and decree of this court pro- 
nounced by said court at its April term, 1SS%, in the ease of Louis- 
ville & Nashville Railroad Co. against Eddie Woodson, by next 
friend, W. H. Lea, as appears of record now on file in my office. 

In testimony whereof I have hereunto set my hand and affixed 

the seal of the court, at oflice, in the city 
Seal Supreme Court of of Jackson, on this the 27th day of June, 
Tennessee,Western Di- A. D. 1889, and of the Independence of 
vision, Jackson, Tenn. the United States the 113th vear. 
JOUN W. BUFORD, Clerk, 
By R. I. CHESTER, Jr., D. C. 


Endorsed on cover: Tennessee supreme court. No. 1182. The 
Louisville and Nashville Railroad Company, plaintiff in error, vs. 
Eddy Woodson, a minor, by his next friend, W. H. Lea. Filed July 
25, 1889. 
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In the Supreme Court of the United States. 


OCTOBER TERM, isso. 
No. 1182. 


The Louisville and Nashville Railroad Co. 


PLAINTIFF IN ERROR, 
Vs. 


Eddy Woodson, a Minor, by his next inend, 
W. H. Lea, 


DEFENDANT IN ERROR. 


IN ERROR TO THE SUPREME COURT OF THE 
STATE OF TENNESSEE. 


Brief of Plaintiff in Error on the Motion to Dismiss and 
_ Affirm, under Rule VI. 


aD. BAS TER. Attorney. 
_———————————— ——— 
Marshall & Bruce, Stationers, Nashville, Tenn. 


IN THE SUPREME COURT » 


OF THE UNITED STATES. 


LOUISVILLE & NASHVILLE RAILROAD COMPANY, 


Plaintiff in Error, 


VS. 
EDDY WOODSON, BY NEXT FRIEND, W. H. LEA, 


Defendant in Error. 


Brier FoR Plantier iN Error on THE Morion or DeEreNDANT 
ix Error To Dismiss THe Writ or Exror, ann 
To Arrirm Unper Rute VI. 


[ agree that the sole question involved in the 
motion Is presented in the judgment of the Supreme 
Court of Tennessee on page 32 of the printed tran- 
script; and that so much of said judgment as is ma- 
terial for the purposes of this discussion, is correctly 
quoted on pages 1 and 2 of the brief for Defendant 
in Error. It will be seen from said judgment that the 
Defendant in Error had obtained against the Plaint- 
iff in Error three verdicts of separate juries, upon 
different trials; that the first two of said verdicts had 
heen set aside by the trial Court; that the Supreme 
Court of Tennessee adjudged that there was No evi- 


“) 


dence to support the third verdict: and vet, because 
n statute of Tennessee provides that “Snot more 
than two new trials shall be granted to the same 
party, In any action at law,” said Supreme Court, 
in deference dlone to the mandate of said statute, at- 
firmed the judgment of the trial Court rendered on 
the third verdict. which was for three thousand dol- 
lars: said Court being of opinion, and so deciding, 
that said statute is not in conflict with the Fifth and 
Fourteenth Amendments to the Constitution of the 
United States. 


Il. 
The Fourteenth Amendment to the Constitution 


of the United States contains the following, * nor 
shall any State deprive any person of life, liberty, 


or property without due process of law; and the 
question is Whether said statute of the State of 
Tennessee deprived the Plaintiff in Error of its 
property without due process of law, when it come- 
pelled the Supreme Court of that State to render 
judgment upon a verdict, which that Court ad- 


judged there was No evidence to support, 


If that statute had not been in force, the Su- 
preme Court of Tennessee would unquestionably 
have granted the Plaintiff in Error a new trial: for 
it was alone in deference to the mandate of the 
statute, that the Court refused a new trial, and af- 
firmed the judgment on the verdict. 


ia 


In the “due process of law,” a party is entitled 
to a new trial, as a matter of right, when there is 
No evidence to support a verdict, which has been 
rendered against him: and when a statute deprives 
him of that right, and compels the Court to pro- 
hounce judgment upon such a verdict, the execu- 
tion of such a judgment necessarily deprives the 
party of his property “without due process of 
law; for if he had been allowed the ‘due process 
of law,” the verdict would have been set aside. 


It is paradoxical to say that a judgment rendered 
upon a verdict which has No evidence to support 
it, is rendered according to the “due process of 
law.” The effect of the process which is to issue 
in this ease, will be to deprive the Plaintiff in Error 
of the sum of three thousand dollars, and to give it 
to the Defendant in Error, when the highest Court 
in Tennessee has solemnly adjudged that there is 
absolutely No evidence to show that the Plaintiff 
In Error is under any legal liability to pay it. The 
money is to be taken from one party and given to 
the other, simply and alone because three juries 
have so ordered, when the Court has adjudged 
that all three of the verdicts were wrong. 


The Tennessee statute stands alone Upon the mon- 


strous proposition “that three wrongs make a 
rieht ! a anel such il rielit (?) Is then claimed to he 


‘olne process of law.” 


To ascertain whether a particular proceeding Is 
«lue process of law” "we must look to those set- 
tled USAlQes, and modes of proceeding, existing In 
the common and statute law of Eneland, before the 
emigration of our ancestors, and which are shown 
not to have been unsuited to their civil and political 
condition, by having been acted on by them, after 
the settlement of this country. 

18 Howard, 277, Murray vs Hoboken Co. 


95 U. S., 733, Pennoyer vs. Neff. 
127 U.S., 540, Callan vs. Wilson. 


One of “the settled usages and modes of proceed- 


Ing” which existed in the common law of England, 
before the emigration of our ancestors, and which 
is shown not to have been unsuited to their civil 
and political condition, by having been acted on by 
them after the settlement of this country,” was the 
“mode of proceeding” known as a “civil action at 


common law.” 


One of the essential features of that “mode of 
proceeding” was that all issues of fact should be 
tried by cl jury, under the SUPEPELSION and direction 


of a judge. 


It was necessary that the issues of fact should 
be made up by the parties, under the supervision 
of the judge; and the verdict of a jury, unless it 
was founded upon an issue which had been regu- 


larly submitted to the jury, by the judwe, was abso- 
lutely null and void. 


4 Cold., 625, Trabue vs. Higdon. 


So the verdict of a jury, unless it Was rendered 
under the personal supervision and direction of 


the judge, Wits COrdiL HOW Jpudice nel vod, 


The judge Was as much a preunt of the “trial ly 
jury,” as the jurors themselves were. “Trial by 
jury in the courts of the United States, is a trial 
presided over by a judges 


123 U.S., 114, U.S. vs. R. R. 


The chief muty of a judge, In his relation te 
the jury, is ‘“fto protect parties from unjust: ver- 
licts, arising from lenorance of the rules of 
law and of evidence, from Lpulse of passlon or 
prejudice, or (rom awny other Violation of thei law- 
ful rights in the conduct of a trial.” This is done 
by making plain to the jury the issue they are to 
trv, by admiitging only such evidence as is proper 
In these Issue and rejecting all else; by imstruct- 
Ing them in the rules of law by which that 
evidence is to be examined and applied, and 
finally, when WACOSSUPY. hy setting aside a verdict which 


is unsupported Hy evidence or contrary to law” 
’ 


“Tn the distharee of this duty, (7 és the province 
of the Court, either before, ov after the verdict, to de- 
cide whether th plaintiff has given evidence sufficient 


fo support or pustify a verdict in his favor . ™ 


I]. 


To ascertain whether a particular proceeding 1s 
«lie process of law” “we must look to those set- 
tled usages, and modes of proceeding, existing in 
the common and statute law of Eneland, before the 
emigration of our ancestors, and which are shown 
not to have been unsuited to their civil and political 
condition, by having been acted on by them, after 
the settlement of this country. 

18 Howard, 277, Murray vs Hoboken Co. 


95 U. S., 733, Pennoyer vs. Neff. 
127 U.S., 540, Callan vs. Wilson. 


One of “the settled usages and modes of proceed- 


Ine” which existed in the common law of England, 
before the emigration of our ancestors, and which 
is shown not to have been unsuited to their civil 
and political condition, by having been acted on by 
them after the settlement of this country,” was the 
‘mode of proceeding” known as a “elvil action at 


common law.” 


One of the essential features of that “mode of 
proceeding” was that all issues of fact should be 
tried by a jury, wader the supervision and direction 


of a judge. 


It was necessary that the issues of fact should 
be made up by the parties, under the supervision 
of the judge; and the verdiet of a jury, unless it 
was founded upon an issue which had been regu- 


larly submitted to the jury, by the judge, was abso- 
lutely null and void. 


4 Cold., 625, Trabue vs. Higdon. 


So the verdict of a jury, unless it was rendered 
under the personal supervision and direetion of 


the judge, was coram non judice aud void. 


The judge Was as much a preurt of the “trial hy 
jury,” as the jurors themselves were. *Prial by 
jurv in the courts of the United States, is a trial 
presided Over by a judqe. 


123 U.S., 114, U.S. vs. BR. R. 


° 

The chief duty of a judge, in his relation te 
the jury, Is “to protect parties from unjust Ver- 
dicts, arising from ignorance of the rules of 
law runel of evidence, from lmipulse of passlon or 
prejudice, or from any other violation of thei law- 
ful rights in the conduct of a trial.’ This is done 
by making plain to the jury the issue they are to 
trv, by admitting only such evidence as is proper 
In these issues, and rejecting all else; by instruct- 
ing them in the rules of law by which that 
evidence is to be examined and applied, “and 
finally, when necessary, by setting aside a verdict which 


is unsupported by evidence or contrary to law 


“Tn the discharge of this duty, it is the province 
of the Court, either hefore, Or after the verdict, to de- 
cide whether the. plaintiff has given evidence sufficient 


ad x 


tu support ov justify a verdict in his favor” 


— 


“Tf he has not, then it is the duty of the Court, after 
a verdict, to set it aside and qraut a new trial.” 


22 Wall., 121, 122, Pleasants vs. Fants. 


One of the most essential features of the * mode 
of proceeding” known as a “civil action at com- 
mon law,” was that “whether there be any evidence 
was a question for the judge, but whether there be 


sufficient evidence was a question for the jury. 


24 How., 227, Chandler vs. Roeder. 
Heard Civil Pldg, p. 81, n. 1. 

109 U. S., 482, Randall vs. R. R. 

9 Peters, 299, Greenleaf vs. Birth. 

19 How., 268-9, Richardson vs. Boston. 
14 Wall., 447, Im’p Co. vs. Munson. 
22 Wall., 120, Pleasants vs. Fants. 

131 U. S., 241, Comm’rs vs. Beal. 


A jury has no right to find any material fact 
without some evidence legally sufficient to establish 
it; and even the judge himself cannot empower a 
jury to find a material fact, of which there is No 
evidence from which it may be legally inferred. 


11 How., 373, Parks vs. Ross. 
19 How., 268, Richardson vs. Boston 


After two new trials have been granted, the Ten- 
nessee statute, complained of in this case, attempts 
to deprive the plaintiff in error of the supervising 
jurisdiction, which the judge has always exercised 
in the trial of issues of fact in civil actions at com- 
mon law; it attempts to deprive the judge of the 
power to protect the plaintiff in error from the un- 


_— 


just verdicts of juries arising from ignorance of 
the rules of law and of evidence, or from Ln pulse 
of passion or prejudice (22 Wall, 121-2); it at- 


tempts to deprive the judge of the power to decide 
whether there 1s a evidence to justify a verdict 
against the plaintiff in error, and to vest that 
power exclusively in the jury; and, finally, it at- 
tempts to convert the “triai by jury,” which has 
always been “a trial presided over by a judge” 
(123 U.S., 114), into atrial by a jury alone; which, 
in effect, is no more than a trial by amob. It will 
hardly be claimed that a trial by amob is * due pro- 


cess of law.” 
Ay 


In Freeland vs. Williams, IBt U.S... AUS. Nir. 
Justice Miller said: Judgments, however solemn, 
however high the Court which rendered them, and 
however conclusive In a general way between the 
parties, have been subjeet to review, to reconsider- 
ation, to reversal, and to modifieation by Various 
modes, Amone these are imotious for wew trial, 
appeals,’ writs of error, and bills of review: aud 
these hure always heen held lo he due process of law b s 
nal vet it is claimed in this case that a party may 
be deprived of the right to a new trial even where 
there Is NO evidence to Support the verdict, rine 
that to do so) is hot to deprive hin of «clue process 


of law.” 


¥; 


It may be argued that as the Tennessee statute, 
complained of in this case, is general in its scope, 
and applies to all persons, it is for that reason “the 
law of the land,” or “due process of law;” but 
Judge Cooley says that “general rules may some- 
times be as obnoxious as special, if they deprive 
individual citizens of vested rights. While every 
man has a right to require that lis own controver- 
sies shall be judged by the same rules which are 
applied in the controversies of his neighbors, the 
whole community is also entitled, at all times, to 
demand the protection of the ancient principles 
which shield private rights against arbitrary inter- 
ference, even though such interference be under a 
rule impartial in its operation. It is not the par- 
tial nature of the rule, so much as its arbitrary and 
unusual character, that condemns it as unknown to 
the law of the land.” 


Cooley Con. Lim., p. 440, 4th Ed. 


V1. 


It may be said that though the right of a party 
to a new trial where there is No evidence to sup- 
port the verdict, had “always been held to be due 
process of law” (131 U.S., 418), according to the 
“settled usages and modes of proceeding existing 
in the common and statute law of England, before 
the emigration of our ancestors’ (18 How., 277), 


vet that what is “due process of law ~ may be 
changed by the State from time to time, without 
Violating the Constitution. 


This Court in Jlartado vs. California, LlOULS.. 
537, decided that mri ni ay lewnl proceeding enforced 
by public authority, whether sanetioned by age and 
custom, or newly devised in the diseretion of the 
legislative power in furtherance of the general 
: public wood, which reqards the principles of liberty 
and justice, must be held to be due Process of law : 2 
and in the case then before the Court, it was held 
that the substitution for a presentinent or iniliet- 


ment by a grand jury, of the proceeding by infor- 


mation, after examination and commitment by a 
Inagistrate, céertifving to the probable eullt of the 
defendant, with the right on his part to the aid of 
counsel, and to the cross-examination of the wit- 
Hesscs produced hy the prosecution, Was “clue 
process of law: hecatse, in every circumstance 
of its administration, as authorized by the statute 
of California, ** 77 carefully considers and quards the 
substantial interests of the prisoner; and the same 
notice Was given, the same process was issued, the 
same pleas were allowed, the same trial by jury 
was had, the same judgment was given, by the 
sane judges, when the prosecution Wiis Ihy Infor. 
tion, as if it had been by indictment (p. 3938). 


Ina word, the Court decided that one process or 
proceeding may be substituted for another, when 
the one is the substantial equivalent of the other, 


— 10 — 


in all that relates to the substantial interests of the 


party concerned, 


But when the statute of Tennessee deprived the 
Plaintiff in Error of the ‘due process of law,” 
knowh as a motion for a new trial to reverse a ver- 
dict which had No evidence to support it, no other 
process Whatever was substituted in its place; and 
the substantial interests of the Plaintiff in Error 
were left to the merey of the ignorance, passion, 
and prejudice of a jury, without any of the guards, 
or protection, Which would have been furnished by 
the supervisory jurisdiction of a Judge. 


VII. 


When the Leeislature undertakes to change 
what was known at the formation of the Constitu- 
tion as “due process of law.” it must remember 
that its powers in that regard are not * absolute 
and despotic.” “It is not every act, legislative in 
form, that is law. Law is something more than 
mere will exerted as an act of power.” Nor must 
It be supposed that the Fourteenth Amendment, 
prescribing due process of law, is too vague and in- 
definite to operate as a practical restraint. The 


power to change the due Process of law must be C\X\- 
erted “ within the limits of those fundamental prin- 
ciples of liberty and justice which lie at the base of 
all our civil atid political institutions.” 


110 U. S., 535, Hurtado vs. California. 
111 U.S., 708, Hagar vs. Reclamation District. 


a 


The words “due process of law” were intended 
“to give increased security against the arbitrary 
deprivation of life or liberty, and the arbitrary 
spoliation of property.” 


115 U.S8.,519, M P. R. R. vs. Humes. 


They leave no room “for the play and action of 
purely personal and arbitrary power.” 


118 U. 8., 370, Yick-wo vs. Hopkins 
129 U.S.. 124, Dent vs. West Virginia. 


While the Constitution may not guarantee pare 
ficulay torms of procedure, it does guarantee by 
some form of procedure “the very substance of In- 
dividual rights to life, liberty, and property :” 
and while the Legislature may alter the mode and 
application, it has “no power over the substance of 
original justice.” 


110 U. S., 532, Hurtado vs. California. 


Though the Constitution does not demand that 
the laws existing at any point of time shall be 
irrepealable, or that any formes of remedies shall 
necessarily continue, it does refer to certain funda- 
mental rights, which that svstem of jurisprudence, 
of which ours is a derivative, has always recognized ; 


and if any of these are disregarded in the procecd- 
Ings by which a person is condemned to the loss of 
life, liberty, or property, then the deprivation has 
not been by due process of law.” 


‘It must be conceded that there are such rights 


—, 


in every free government beyond the control of the 
State. A government which recognized no such 
rights, which held the lives, the liberties, and the 
property of its citizens subject at all times to the 


absolute disposition and untinited control of even the 


most democratic depository of power, is, after all, but a 
despotism.” * * * Tt may be doubted, 1f a 


man is to hold all that he is accustomed to call his 
own, all in which he has placed his happiness, and 
the SCCUTLILY of Which Is essential to tliat happiness, 
under the wa/imited dominion of others, whether it 
is hot wiser that this power should be exereised by 
one man, than by many.” 


110 U. S., 536-537, Hurtado vs. California. 


* The very idea that one manimay be compelled to 
hold his life, or the means of living, Or any lates 
rial right essential to the enjoyment of life, af the 
mere will of another. sects to be intolerable in any 
country where freedom: prevails.” 


118 U. 8., 370, Yick-wo vs. Hopkins. 


A jury may bea very “democratic depository of 
power,” but “itis, after all, but a despotism,” when 
it is given “the absolute disposition and unlimited 
control” of the property of others, as it is given 
by the Tennessce statute complained of in this case. 
It is permitted to usurp the functions of the judge, 
and to decide whether there be any evidence to 
support its own verdict. The supervisory jurisdic- 
tion of the judge, which is the fundamental prin- 


—> 


ciple that lies at the base of the right of trial by 
jury, as it existed at the formation of the Con- 
stitution, is swept away: and ne substitute whiat- 
ever 1s provided for the «due rOCEss of new 
trial, of which the citizen is deprived by the 
statute. 


[Lis property, be it much or little, is subjected to 
“the absolute disposition and unlimited control of 
i jury despotism—a despotism Which is too often 
blinded hy ‘ lenoranee,’ and inflamed ly * pS 
sion and prejudice.” Even the Supreme Court of 
the State is powerless to relieve the citizen from 
the despotism of a jury, notwithstanding that Court 
av solemnly vljudge, as in this case, that there és 


not a scintilla of evidence to support the verdict. 


If the Tennessee statute had taken away the 


powers of the jury, and conferred them upon the 


judge, no one would lave claimed that it was con- 
stitutional; and vet to take away the powers of the 
Judge, and confer them upon the jury, is fully as 
injurious to the citizen: unless we are prepared to 
vdinit that the functions of the judge, in the trial 
by jury, are of less value in the protection of the 
life, liberty, or property of the citizen, than are 
those of the jury. 


VIII. 


It may be argued that as the right to a Tew 
trial, where there is no evidence to Support the 


— 


verdict, is a right which was.conferred by the com- 
mon law, and that as the Legislature of a State may 
alter or repeal the common law at pleasure, it was 
competent for the Legislature of ‘Tennessee to re- 
peal that part of the common law which gave the 
right to a new trial, 


The fault in the argument is that it proves too 
much. | 


Every process, or proceeding known as “ due pro- 


cess of law,” had its origin in the common law; and 
therefore, 1f the argument be sound, every process 
can be repealed by the Legislature, and we might 
have no “due process of law” at all. 


In Munn vs. Illinois, 94 U. S., 134, this Court 
sald that ‘a person has no property, no vested in- 
terest, in any rule of the common law;” and that 
the common law as a mere ‘rule of conduct, may 
be changed at the will, or even at the whim of the 
Legislature, wuless prevented by constitutional limita- 


tions. 


In the case then before the Court, it was held 
that ‘“‘a mere common law regulation of trade or 
business,” such as the common law rule that the 
charges of a common carricr shall be reasonable, 
may be changed by statute; but the Court was 
careful to add that “rights of property, which have 
been created by the common law, cannot be taken 
away without due process of law.” 


— 


When a process, OF mode of proceeding, lisvel 
come to be known as “due process of law,” although 
it mav have originated in the common law, it 
passed under the protection of the Constitution, 
and it cannot be repealed, or altered by the Legis- 
lature, unless a substantial equivalent is substituted 
therefor. 


So the right toa new trial, where there is no ev- 
idence to support the verdict, though it was a right 
originally created by the common law, had come 


to be known as “due process of law ; * and the citi- 


zen cannot now he deprived of it. unless Sone other 


mode of proceeding he provided by Which he Crh be 


protected from the despotism of a jury. 


IX. 


In Walker vs. Sanvinet. 92 U.S.. 98. this Court 


sald that “due process of law is process due ae- 


cording to the law of the land. This process in the 
States is regulated by the law of the State. Our 
power over that law is only to determine whether 
it is in conflict with the supreme law of the land— 
that is to say, with the Constitution, and laws of 
the United States, made in pursuance thereof—or 
with any treaty made under the authority of the 
United States. Ilere the State Court has decided 
that the proceeding below Wiis in accordance with 
the law of the State: and we do not find that to be 


— 16 — 


contrary to the Constitution, or any law or treaty of 
the United States.” 


In JWissowri vs. Lewis, LOL UL S.. 381, this Court 
sald that “the Fourteenth Amendment does not 
profess to secure to all persons in the United States 


the benefit of the same laws and the same remedies. 
Great diversities In these respects may exist In two 
States separated only by an imaginary line. On 
one side of this line there may be a right of trial 
by jury, and on the other side no such right. Each 
State prescribes its own mode of judicial proceed- 
ine’? * * * + Phere is nothing in the Consti- 
tution to prevent any State from adopting any sys- 
tem of laws or judicature it sees fit, for all, or any 
part of its territory.” 


These cases may be relied upon by opposing 
counsel as authority for the proposition that a State 
may declare any process to be due process, however 
unusual, arbitrary, or oppressive, it may be, and 
that this Court las no power to protect the citizen. 


I do not understand that either case affords the 
slightest countenance to such a doctrine. 


I understand that what may be * due process ~ in 
one State, may be very different from what may be 
“due process” in another State. The “settled 
USAales, and modes of proceeding, | Which existed 
In Ilorida, ceded by Spain, doubtless differed from 
those which prevailed in Louisiana, ceded by 
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France, and from those which prevailed in Cali- 
fornia, ceded by Mexico. And the “settled usages, 
and modes of proceeding,” which prevailed in all 
three of those States, doubtless differed widely 
from those which prevailed in the States of com- 
mon law origin. So in the States of common law 
origin there may have been more or less diversity 
of action, in their original adoption in this country, 
of the ‘settled USAlCS and modes of proceeding 
Which existed in the common and statute law of 
England before the emigration of our ancestors.” 


18 How., 276, 277. 


But though ‘due process of law” in one State, 
may differ widely from “due process ” in another 
State, vet whatever is “due process ” in any State, 
is now protected in that State, by the Fourteenth 
Amendment to the Constitution of the United 
States; and it is now made the duty of this Court 
to see that the State does not deprive any one of 
its citizens of his property without the “due pro- 
cess of law” of that State, whatever such process 
may be found by this Court to be. 


Prior to the adoption of the Fourteenth Amend- 
ment this Court had no power to protect a citizen 
of a State, who had been deprived of his property 
“without due process of law” by the action of his 
own State. He was forced to look alone to the Su- 
preme Court of his State, and its decision as to 
What was due process of law in that State, was nee- 
essarily final and conclusive. But the Fourteenth 
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Amendment has conferred upon this Court the 
power, and has Ln posed Upon it the duty to eXam- 
ine and decide for itself, what is ‘due process ot 
law in each of the States; and while it will doubt- 
less show, as it has always done, the highest. re- 


spect for the opinions of the Supreme Courts of the 


States, it cannot, if it would, evade the responsibil- 
ity of forming its own opinion, 


118 U. S., 356, Yick-wo vs. Hopkins. 


It is to be regretted that the Supreme Court of 
Tennessee did not deliver a written opinion in this 
case, nor in the case of the A. 7. Vv. & G. R. R. Co., 
Plaintiff in Error, vs. Mehemy, Defendant in Error, 
Which involves the same question, and is No, 1355 
on the docket of this Court. [am informed, how- 
ever, that in that case, two, of the five members of 
the Court, orally dissented from the majority, on 
the question as to whether the Plaintiff in’ Error 
had been deprived of its property without. “ due 
process of law.” 


X. 


The State of Tennessee being of common law 
origin, and a daughter of North Carolina, it natur- 
ally fell heir “to those settled usages, and modes 
of proceeding, existing In the common and. statute 
law of England before the emigration of our an- 
cestors ” (18 Ilow., 276, 277), and, among them, to 
that ‘* mode of proceeding” known as a “civil ae- 
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tion at common law;” ineluding the trial of issues 


of fact by P| jury presided Over hy (f judge ( 1 233 U. S.. 
11+), and motions for new trials where there is no 
evidence to support the verdict (151 U.S., 418). 


In Mehinney vs. Craig, 4 Sneed, 581, the Su- 
preme Court of that State said “it has always 
held that where there was a decided preponderance 
of proof against the verdict, it was the duty of the 
Circuit Judge to set the verdict aside, and grant a 
new trial.” 


In Tate vs. Gray, 4 Sneed, 594, 595, the Court 
said that it is the duty of the Cireuit Judge * to 
erant a new trial in all cases where he beheves the 
preponderance of the proof is decidedly against the 
finding;” that, “although, by the theory of our 
system, the jury are the proper and exclusive triers 
of the facts, yet the law requires the Circuit Judge, 
who is presumed to have more practice and skill im 
the investigation of truth, to set aside their verdicts 
whenever, in his opinion, they have disregarded 
or misconceived the force of proof, that a new trial 
may be had; and that the time, expense, and trouble 
of another trial should never be regarded when the 
justice of a case requires it.” 


In a word, the right of a party to a new trial, 
where there is no evidence to support the verdict, 
has been recognized in Tennessee, from the earliest 
times; and nothing stands in the way of the Plaint- 
iff in Error getting a new trial in this case, except 
the Tennessee statute, of which we complain. 


> . 
XI. 


There is probably no State in the Union where 
the deprivation of the right to a new trial operates 
more harshly, and oppressively, than in ‘Tennessee ; 
especially in an action for damages for negligence. 


Under the practice which obtains in that State, it 
is practically impossible to get before the judge, 
the question of law as to whether the plaintiff is 
entitled to recover upon the facts as they really ex- 
ist in such a case. 


It has been adjudged that a declaration which 
simply charges that a defendant railroad company 
‘an its engine and cars “wrongfully and negli- 
gently” upon, and against, the plaintiff is sufficient ; 
and that it requires the defendant “to come  pre- 
pared to show that it has neither done, nor omitted 
to do, any act” which the law declares to be negli- 
gence. 


1 Pickle, 11, 15, E. T., V.& G. R. R. vs. Pratt. 


The declaration in this case simply alleges, that 
by and through “the wrongful, and tortious acts, 
and gross negligence” of the defendant, the plaint- 
iff was run over by defendants freight train. (See 
Transcript, p. 10.) 


If the plaintiff could have been required to set 
forth the facts in his declaration, as they afterwards 
appeared upon the trial, the defendant below could 
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have demurred to the declaration, and could thus 
have taken away from the jury, and submitted to 
the judge, the question of law as to whether the 
plaintiff below was entitled to recover. The de- 
cision of the Supreme Court of Tennessee was that 
the real facts in this case did not entitle the plaint- 
iff to recover; and vet it was impossible for the 
defendant below to raise the question, by demurrer 
to the declaration. 


Formerly a defendant could, with the permission 
of the judge, withdraw the facts from the consider- 
ation of the jury, and submit their legal effect to 
the judge, by a demurrer to the evidence; but this 
mode of relief was not a matter of right: it rested 
In the discretion of the judge, and it was doubted 
whether the refusal of a judge to compel the op- 


posite party to jom in a demurrer to evidence, 


could, in) any CuSC, le assigned for error, 


7 Cranch, 565, Young vs. Black. 


At best, it was always mun extremely hazardous 
step; because the defendant was compelled to ad- 
mit, not the evidentiary facts as proved by the 
plaintiff, but the ultimate facts, which the eviden- 
tiary facts conduced to prove, 


11 Wheaton, 323, Fowle vs. Alexandria. 
5 Haywood (Tenn,), 162, Bedford vs. Inman. 


I can find no instance of a demurrer to evidence 
being used in Tennessee since the case last cited, 
which was decided in LSLS. 
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Another mode of withdrawing from the jury the 
consideration of the legal effect of the facts ima 
‘ase, Was by inducing the jury to find a special 
verdict. But that mode of procedure was not a 
matter of right; as it was optional with the jury, 
whether a special, or general verdict, should be 


found. 


Steph. Pig. (91), Heard’s Ed. 


Besides it, like a demurrer to evidence, had to 
state not the evidentiary facts, but the ultimate 
facts, which the evidentiary facts conduced to 
prove. 


20 How., 432, Suydam vs. Williamson. 


Another mode of withdrawing from the jury the 
consideration of the legal effect of the facts ina 
case, Was by the defendant moving for a non-suit ; 
which he could do whenever he conceived that the 
plaintiff had failed in proving his case, supposing 
his evidence to be true, or where no evidence was 
viven on his part; but at an early day, the Su- 
preme Court of Tennessee decided, that out of a 
“scrupulous regard to the State Constitution, which 
provides that the ancient right. of trial by jury 
shall remain: inviolate,” the former practice of or- 
dering an involuntary non-suit, could not be adopted 
in that State. ' 


2 Overton (Tenn.), 57, Bacon vs. Parker. 


Another mode of practically. withdrawing from 
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the jury the consideration of the legal effect of the 
facts in a case, is by the defendant asking the Court 
to peremptorily instruct the jury to find against 
the plaintiff, where there is no evidence, or not 
sufficient evidence, to warrant a recovery. This 
practice has in many States superseded the ancient 
practice of a demurrer to evidence, and, fortunately 
for the country, is firmly adhered to in the Federal 
Courts. 


1 Wall., 369, 370, Schuhardt vs. Allens. 


In Pleasants vs. Fants, 22 Wall., 121, 122, Mr. 
Justice Miller said: “Jt és the duty of a Court, in its 
relation to the jury, to protect parties from unjust 
verdicts, arising from iqnorance of law and of evi- 
dence, from impulse of passion or prejudice, or from 
any other violation of lis lawful rights in the con- 
duct of a trial. This is done, * * * when 
Hheeessary, by setting aside a verdict, which is WUSU )P- 
ported by evidence, or contrary to law.” 


Unfortunately for that class of parties who are 
peculiarly subject to “unjust verdicts, arising from 
ignorance, prejudice, or passion,’ the Supreme 
Court of Tennessee has decided, that under the 
Constitution of that State, a judge has no power 
to give a peremptory instruction for the jury to 
find for or against either party. 


2 Cold., 241, Case vs. Williams. 
5 Cold., 156, Ayers vs. Moulton. 
6 Lea, 211, Gregory vs. Underhill. 
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The only remaining mode of procedure known 


to the common law by which the opinion of the 
judge could be obtained Upon the legal effect. of 
the evidence, was by motion for new trial; and 
this last, and only mode has been taken away by 
the Tennessee statute. complained of in this case. 


The Plaintiff in Error has not only been de- 
prived of due process, but it has been deprived 
of the only process of law, known to the Ten- 
nessee practice, by which it could submit to the 
judge, the legal effect of the evidence, which was 
unquestionably a matter of /aw, which the jury has 
no right to decide, under any system of jurispru- 
dence, which has ever obtained in this Union. 


XII. 


The practical effect of the Tennessee statute is to 
prevent even the highest Court in that State from 
culininistering justice. 


The evidence for a plaintiff in ejectment, may 
consist entirely of documents, and his own evidence 
may clearly show that he is not entitled to recover ; 
and yet if it happens that the plaintiff is popular, 
and the defendant is unpopular in the county, the 
plaintiff may obtain three verdicts; and, after the 
second verdict, even the Supreme Court of the State 
is powerless to relieve the defendant; though it 
may solemnly adjudge that the plaintiff’s own ev- 
idence shows that the land belongs to the defendant. 


> pe 
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Where the parties are citizens of different States, 
the defendant may remove the case to the Federal 
Court; but where both parties are citizens of Ten- 
nessee, the case cannot be removed from the State 
Court; and yet the highest Court of the State is de- 
prived of the power to protect the very class of its 
citizens who stand most in need of protection— 
namely, those who are so unfortunate as to be the 
objects of personal, or political unpopularity, or 
prejudice, 


XIII. 


The attorney for Defendant in Error, on page 8 
of his brief, uses this language: “The Plaintiff in 


Error is a rich and powerful corporation; the De- 
fendant in Error is a private citizen. The evident 
purpose of this proceeding is by long, tedious, and 
expensive litigation, to deter others from an effort 
to obtain redress for their wrongs. The writ of 
error was sued out for delay only,” ete. 


[f counsel deem it appropriate to address such an 
appeal to the Supreme Court of the United States, 
we can easily imagine the character of the appeals 
that were addressed to a community where the 
prejudice against “a rich and powerful corpora- 
tion,” was so great that three Juries could be found, 
to render separate verdicts, in favor of “a private 
citizen,’ when, in the opinion of the Supreme Court, 
there was absolutely no evidence to sustain them. 

3 


Surely I need no further evidence to satisfy this 
Court, that in such a community, “a rich and pow- 
erful corporation ” needs all the protection, which 
can be afforded by the * due process of law.” 


ALY. 


As to the motion to dismiss for want of jurisdic- 
tion: the judgement of the Supreme Court shows 
upon its face that the Court affirmed the judgment 
of the Court below, a/ove upon the ground that the 
Tennessee statute forbids the granting of more 
than two new’trials, on the facts; ‘S which statute is 
not in conflict with the Coustitution of United States, 
Lifth and Fourteenth Amendments.” 


[t is sufficient for the federal question to be entered 
on the record of the State Supreme Court; where 
the record shows, as it does in this case, not only 
that the question was raised by the Plaintiff in 
Error, but that it was actually decided against him. 

16 Pet,, 281, Armstrong vs. Treasurer. 
1 Wall., 143, Bridge vs. Hoboken Co. 


8 Wall., 56, Furman vs. Nichol. 
96 U.S., 442, Murray vs. Charleston. 


XV. 


As to the motion to affirm: Rule 6 requires that 
it must be manifest that the writ of error was taken 
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for delay only, or that the question is so frivolous 
as not to need further argument. I have already 
stated that my information is that two, out of the 
five members of the Supreme Court of Tennessee, 
dissented on the question presented in this argu- 
ment. I have been unable to find the precise 
question «directly decided; and opposing counsel 
has cited no such decision in his brief. In /vee- 
land vs. Williams, 1381 U.S., 418, Mr. Justice Mil- 
ler said: “ This phrase, ‘due process of law,’ has 
alwavs been one requiring construction ; and, as 


this Court observed long ago, never has been de- 
fined, so as to draw a clear and distinet line, apph- 
cable to all cases, between proceedings which are by 


due process of law, and those which are not.” The 
case of A. 7., VT. & G. R. RB. Co. vs. Mehemy, No. 
1355 on the docket of this Court. involves the same 
question, and [ respectfully submit that the motion 
to affirm inthis case should be denied, so that both 
cases mav be heard together on full argument. 


Attorncy for Plaintiff’ in Error. 
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The brief of the learned counsel for plaintiff in’ error 
‘alses a question of practice, the determination of which, it 
seenis to me must decide this case. 

The purpose of this motion is to invoke the judgment of 
this Court as to whether the judgment of the Supreme Court 
of Tennessee presents a Federal question. The opinion of 
the Supreme Court, set out in full in my brief, presents, as 
I think, * the sole question involved in this litigation.” It 
seems tome however that this opinion ought to receive ared- 
sonable rather than an unreasonable construction. To give it as 
the counsel for plaintiffin error has done, a literal construction, 
is to convict the entire judiciary of Tennessee of an absurdity. 

He has seized upon the word “ no” as found in the third 
line of the opinion which after “ capitalizing” eight times 
in his brief he proceeds to further emphasize by the declara- 
tion page 3 that the court “has solemnly adjudged that there 
is “absolutely” no evidence,” &e. And again on page 17, 
“notwithstanding the court may solemnly adjudge, as in 
this case, that there is not a SCINTILLA of evidence to support 
the verdict.” 


If, therefore, we are to accept the the language of the Su- 
preme Court of ‘Tennessee as construed by the counsel for 
plaintiff in error, it follows that three juries have agreed in 
in finding a verdict for the defendant in error based alone 
upon the statements contained in his declaration, unsup- 
ported by a “‘scINTILLA of evidence” !! 
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If it shoald appear even by inference that such a mon- 
strous outrage has been committed then the three juries 
who perpetrated the wrong are just/y obnoxious to the term 
“mob” as applied to them by the counsel for defendant in 
error. The Sapreme Court did not mean that there was 
* absolutely No evidence ;” not a“ seintilla” of evidence. 
It did not mean to hold literally that there was “ no” evi- 
dence. For in view of the fact that the record now on file 
in this court contains ‘nine pages of printed evidence, all’ 
of which has been held to be competent ; in view of the fact 
that there is absolutely no controrersy about the fact that the cars 
of the plaintiffin error RAN OVER AND MAIMED FOR LIFE the defen- 
dant in error a CULLD SIX YEARS OF AGE, a literal and empha- 
tic construction of the language of the Supreme Court that 
there is “no” evidence to support the verdict is somewhat 


startling ! 
Ll 


[ said in my original brie: that this is not a Federal ques- 
tion. 

The purpose of the 25 section of the act of 1789, as 
amended by the 2d section of the act of 1867, was to em- 
power this court to pass upon the validity of a State law or 
* authority exercised under any State.” 

It is the statute that is on trial, not the abuse of the statute. 


To entitle the plaintiff in error to have the judgment of 
u State court reexamined it must appear by the record that 
the case is within the appellate jurisdiction of this court 
under the 25th section of the judiciary act of 1789. 
Inglee vs. Coolidge 2 Wheat 368. 
Gleason ys. Florida 9 Wall 783. 
While the opinion rendered by the Supreme court may 
be looked to it is not conclusive of the question. 
“But after all” (said this court in the case of Murdock vs. 
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Memphis 20 Wall. 684) the record of the case, its plead- 
ings, bills of exception, judgment, evidence, in short its 
record, whether it be a case of law or equity, must be the 
chief foundation of the enquiry; and while we are not pre- 
pared to fix any absolute limit to the sources of the enquiry 
under the new act, we feel quite sure it was not intended to 
open the scope of it to any loose range of investigation.” 


If. 


The language of the 25th sec. of the Act of 1789, and the 
2d section of the Act of 1867, (for the two acts are identi- 
cal as to this point,) is “ That a final judgment or decree 
in any suit in the highest court of a State in which a decis- 
ion in the suit could be had where is drawn in question the 
validity of a * * * * statute of or authority exercised under 
any State on the ground of their being repugnant to the 
Constitution * * * of the United States.” 

Three things must appear— 

Ist. That the validity of the statute is “drawn in ques- 
tion.” 

2d. That it is drawn in question by the suit. 

3d. It must be ‘ drawn in question ” on the ground of 
its repugnance to the Constitution of the United States. 

The Federal question, so calied, is “ raised” for the first 
time in this case in the opinion of the Supreme Court render- 
ed on the affirmance of the judgment of the trial court. 

The validity of the statute was not *‘ drawn in question” 
by the pleadings. | 

Nor can the jurisdiction of this court be maitained “by 
merely raising one of those (Federal) questions.” Were it 
otherwise ‘‘it follows that there is no conceivable case so 
insignificant in amount, or unimportant in principle, that 
a perverse and obstinate man may not bring it to this court 


0 
by the aid of a sagacious lawyer raising a Federal question 
in thie record, a point he may be wholly unable to support 
by the facts, or which he may well know will be decided 
against him the moment it is stated” 
2 Wall. 629 

It must appear of record that the validity of the statute 
“wus drawn in question.” That it was drawn in question 
on the groun. ofits being “‘ repugnant to the Constitution.” 


The validity of the ‘* statute” or authority must be drawn 
in question by the suit. I am aware that under the recent 
decisions of this court it is competent to look to the opinion 
delivered by the court (20 Wall. 635), in order to determine 
‘whether one of those questions was actually raised or de- 
termined.” Yet Linsist that if upon an examination of the 
Whole record, or even the Judgment decree, or opinion of the 
court wherein the question is stated or raised it appears that in 
neither the pleadings nor the argument was the validity of 
the statute attacked then this court bas no jurisdiction. 


IV. 


There must appear to be a conflict between the statute or 
authority sought to be exercised by the State, and the Consti- 
tution, treaties or laws of the United States, and the decis- 
ion must be in favor of the former and against the latter. 


It is a question of repugnence to the Constitution; the va- 
lidity of the statute. is drawn in question on the ground of 


Its repugnance, 


If I am not correet in this, it is in the power of any law- 
ver to have any case he may desire reviewed by this court. 
Sv also the judges of the State court may compel any litigant 
to come to this court for relief. 


All that, is necessary is for the attorney to claim that the 


statute under which the proceedings are had is in violation 
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of a certain article of the Constitution, and for the court to 
decide the question against him, and thereupon he insists 
that a federal question has been “ raised.” 

Nor is it at all necessary to the successful j.rosecution of 
his scheme for annoying and bharrassing his antagonist that 
he state with any degree of aceuracy the particular article 
of the Constitution to which he supposes the statute to be 
* repugnant.” 

Take the present case for an illustration. The State court 
declares * which statute is not in conflict with the Con- 
stitation of the United States, 5th and 14th amendments.” 
As well may the court have held that the State law which 
prohibits the judge from granting more than two new trials 
to the sume party in the same suit alone upon the ground 
that the verdict was not sustained by the evidence is not 
repugnant to the 7th amendment which declares that * in 
suits at common law where the value in controversy shall 
exceed twenty dollars the right of trial by jury shall be pre- 
served, and no fact tried by a jury shall be otherwise re- 
exumined in any court of the United States than according 
to the rules of the common law.” 

The statute in question sustains the same relation to this 
as to the 5th amendment, 

Why not declare that the statute in question is not repug™ 
nant to either of the first ten amendments? For these 
amendments are restrictions upon National and not upon 
State authority. 


but the court held further that the statute “ is not in con- 
flict with” the 14th amendment. 

* Nor shall auy State deprive any person of * * * proper- 
ty without due process of law.” 

‘Lhe plaintiff in error insists that because the State will 


not exempt it from the requirements imposed upon its 
other citizens of having their acts enquired into by a jury that 
the State is about to deprive it of its property without due pro 
cess of law! 

It insists that a statute which requires it to submit ques- 
tions of fact which relate to its operations to a jury, is un- 
constitutional. 

It insists that notwithstanding the provision of the Federal 
Constitution which requires all matters of fact in suits at the 
common law involving twenty dollars to be submitted to a 
jury; and notwithstanding the provision in the State Con- 
stitution wherein itis declared that the right of trial by jury 
shall remain inviolate. that it has aright to invoke the pow. 
ers of this,the bighest Court of the Nation to declare that 
all State constitutions and statutes which require it to sub- 
mit,its rights to the determination of a jury are unconstitu-. 
tional. 

The naked proposition is this: 

THAT THE ULTIMATE AUTHORITY TO DETERMINE WHETHER 
THE FACTS IN THE CASE ENTITLE THE PARTY TO A VERDICT 
RESIDES IN THE JUDGE, 

And this proposition is directly in the teeth of the doc- 
trine laid down by this Court in the case of Nudd et al vs. 
Burrows, Assignee, 91 U. 38., 439, where it is said * Ques- 
tions of law are to be determined by the courts; ques- 
tions of fact by the jury. The authority of the jury as to 
the latter is aa absolute us the authorty of the court with re. 
spect to the former. No question of fact must be withdrawn 
from the determination of those whose funetion it is to decide 
such issues.” 


VI. 


If the statute which prohibits the granting of more than 
two new trials on the ground that the evidence does not 
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its money uujustly aud wrongfully is not the question. 


Is it about to suffer the deprivation * without due process 
of law ?” 

“ Tt is to be observed in the first ple that the langutge of the 
prohibition aquinst State interference with life, liberty or 
property is thet the deprivation of these precio “uS rights 
shall not be had without due process of law.” 

131 U. Ss. 418. 

Suppose the jury, or rather the three juries literally took 
the bit in their teeth and ran away with the law ? 

Suppose the plaintitf in error has been robbed by this 
“mob,” as the jury is called; what then’ I[t was not the 
action of the State. The statute did not coerce these verdicts. 
The juries were properly instracted. No incompetent evi- 
dence wus allowed to be submitted. } 

It has repeatedly been held that the constitutional inhibi- 
tions placed upon the States do not relate to or take hold 
of the unlawful acts of the citizens, 


It isan inhibition plaved upon the State. 


And the fact that powers conferred on the judges, juries 
or other officers of the State have been abused does not give 
this court jurisdiction. Otherwise this conrt becomes the 
ordinary appellate court for all suits tried in the State. 


Suppose in this case that the trial judge bad refused a new 
trial in the first instance, and the Supreme Court had held 
that while there was no evidence to support the verdict yet 
it was within the chseretion of the trial judge to deny the 
uew trial, and had there upon atlirmed the judgment below. 
Is it pretended that the plaintiff in error could * catch “the 
jurisdiction of this Court by averring that it was entitled as 
“due process of law” to a new trial; that this was denied, 
and therefore it was about to be deprived of its property 
without due process of law 7 
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LX. 


He is mistaken. It is the result of two propositions. The 
first is organic. 


* The right of trial by jury shall remain INVIOLATE.” 


The seeond is axiomatic “ Interest re ipublice ut sit Mis 


litium ‘ 


” Trial by jury,” savs the counsel for plaintiff in error ‘18 
True enough, but let us 


* 


a trial presided over by a judge. 
finish the quotation. 


« Trial by jury in the courts of the United States is a trial 
presided over by a judge, with authority not only to rule 
upon objections to evidence, and to instruct the jury upon 
the law, but also, when in his judgment the due adminis- 
tration of justice requires it, to aid the jury by explaining 
and commenting upon the testimony, and even giving them 
his opinion upon questions of fact, provided only he submits 
those questions to their determination.” 

U. S. vs. R. R. Co. 133. U.S. 114. 
lis, U. S, 353. 
1232, U. S. 3S. 


3. How. 131 


So well settled is the doctrine that the jury are the judges 
of the fucts that this court in the case of Carver vs. Jackson, 
4 Pet. 81, expressed its “deeided disapprobation of the prae- 
tice of bringing the charge of the court below at length be- 
fore this court for review.” * * * * With the charge of the 
court to the Jury upon mere matters of fact, and with its 
commentaries npon the weight of evidence this court) has 
nothing to do. Observations of that nature are understood 
to be addressed to the jury merely for their consideration, 
us the ultimated judges of matters of tact, ynd are entitled 
to no more Weight or importance than the jury in the exer- 


cise of their own judgment choose to give them.” 


Paul vs. Virginia, 8 Wall. 182. 


«The trial bv jury is justly dear to the American people. 
It has always been an object of deep interest and solieitude, 
and every encroachment upon it has been watched with 
rreat jealousy. ‘The right to such trial, is, it is believed, 
incorporated into and secured in every State Constitution 
in the Union. One ot the strongest objections ori- 
finally taken against the Constitution of the United States 
Was the want of an express provision securing the right of 
trial DV jury in civil cases.” * * * * «* »« No tact tried bya 
Irv slaii De OLLerWwise ‘e-examinable any court ot the 
United States than according to the rules of the common 
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Out of this practice grew a system that is now firmly em- 


bedded in the organic law of every Anglo-Saxon people. 


Under the English practice (which has been to a consid- 
erable extent wlopted and followed by the Federal Courts 
of this country,) the judge might advise the jury with reter- 
ence to the faets, but the plaintifi had a right lo demand that the 


facts be submitted to the jury. 


Proff, Jury Tr., See. 107. 

Broom & Hadleys Com. 264, citing 2 
Starkie on Evidence, See. 806. 
Watkins vs. Towers, 2 T. R. 282. 
Demar vs. Purdvay. 3. Ad. & E.. 166, 


“The principle is well established in legal investigations 
that the court is to deeide upon the /vi, and the jury upon 


the facts.” 
Proff. Jury Tr., 107. 


When there is any evidence tending to established a fact 
it is error for the court to instruct the jury that there is no 
evidence to establish it, the jury are to judge of the sufti- 
cleney. 
Proff. Jury Tr., Sec. 321. 
40 Me, 212. 
41 Ala. 510. 

5 Mich. 332. 

38 Ga. 252. 


42 Mo. 439. 


ected 


Jommenting on the weight of evidence, while allowable 
under the English practice. is nevertheless “an abuse ta 
which a charge is often liable.” 

Proff. Jury Tr. See. 322. 
“The right of trial by jury has from the earliest time been 
regarded as one of the greatest securities of life, liberty and 


property of the citizen.” 


Thomp. & M. on Juries, 2. 
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XL. 


But the counsel for the plaintiff in error insists that his 
client is about to be deprived of its property “without 
due process of law ” be cause a new trial is “ due process 
of law ” and he has been denied a new trial; and on page 
7 of his brief he quotes at length from Freeland ys. Wil- 
liams, 131, U. S. 418, to sustain this view. 


This contention is as novel as it is illogical. No one pre- 
tends that “ motions ‘or new trials, appeals, writs of error 
and bills of review” are not “ due process of law.” 


So also “are judgments and di Crees, Oe rruling motions for 


Hew trials, dismissing writs of eTTOr, VC. 


The plaintiff in error has already had more “ process of 
law ” than generally falls to the lot of one litigant. Three 
trials, three verdicts, three motions for new trial, (two of 
them granted,) a final judgment in the trial court, appeal to 
the Supreme Court and tinal judgment thereon, 


And yet it insists that this is not due process of law! 


XII. 


I have not attempted any elaborate detinition of the term 
*«lue process of law.” To do so would be to write a book 
on State and Federal practice. 


In discussing the question of what is “due process of law’ 
this court in the case of Dent vs. West Virginia 129 
U. S. said: 

“As we have said on more than one occasion, it-m: iv be 

difficult, if not impossible, to give to the terms “dne 

process of law” a detinition which will embrace eve AY 
permissible exertion of power effecting private rights 
and exclude such as are forbidden. The ‘Y come to as 
from the law of England, from which country our jur- 
isprudence is to a great extent derived, and their re- 


re 


15 


quirement was there designed to secure the subject 
against the arbitrary action of the crown and place him 
under the protection of the law. They were deemed 
to be equivalent to “the law of the land.” In this 
country, the requirement is inteuded to bave a similar 
effect against legislative power, that is, to secure the 
citizen against any arbitrary deprivation of his rights, 
whether relating to his life, his liberty, or his property. 
Legislation must necessarily vary with the different ob- 
jects upon which it is designed to operate. It is suffi- 
cient, for the purposes of this case, to say that legisla- 
tion is not open to the charge of depriving one of his 
rights without due process of law, if it be general in its 
Operation upon the subjects to which it relates, and is 
enforeeable in the usual modes established in the ad- 
ministration of government with respect to kindred 
matters: that is, by process or proceedings adapted to 
the nature of the case. The great purpose of the re- 
quirement is to exclude everything that is abitrary and 
capricious in legislation affecting the rights of the citi- 
zen. As said by this court in Yick Wo. vs, Hlopkins, 
speaking by Mr. Justice Matthews: “ When we con- 
siler the nature and the theory of our institutions of 
government, the principles upon which they are sup- 
posed to rest, and review the history of their develop- 
ment, we are constrained to conclude that they do not 
mean to leave room for the play and action of purely 
personal and arbitrary power.” 

118 U.S. 356, 369. See also Pennoyer ys. Neff, 95 U.S. 

714, 733: Davidson vs. New Orleans, 96 U.S. 97, 104, 

107: Hurtado vs. California, 110 U. S. 516: Missouri 

Pacitic Railway Co. vs. Humes, 115 U.S. 512, 519. 

XIIT. 

Suppose the three verdicts were entirely unsupported by 
the evidence. Suppose the judgment of the Supreme Court 
in refusing to order a new trial Was Wrong, Suppose aus a 
matter of fact the plaintiff in error owes the defendant in 
error nothing, what then ? Will this court in order to cor- 


= 


‘ 


rect this assumed error violate one of the fundamental prin- 
ciples of coustruction as laid down in the following decision ? 


16 


* And still further sueh a construction followed by the reversal of 
the judgment of the Supreme Court * * * * * * would constitute 
this Court a perpetual censor upon all legislation of the States, 
on the civil rights of their own citizens. with authority to nul- 
lify such as it did uot approve as consistant with thos rights, 
us they existed at the time of Che adoption of this amendment. 
The argument we admit is not always the most conclusive 
Which is drawn from the consequences urged against the adoy- 
tion of a particular construction of an Instrument. gut when, 
us in the case before us. these Consequences are so serious, so far- 
reaching and pervading, so great a departure from the structure and 
spirit of our institutions ; when the effect is to fetter and degrade the 
State governments by subjecting them to the control of Congress, in 
the exercise of powers heretofore universally conceded to them of the 
most odinary and fundamental character; when in faet it radically 
changes the whole theory of the relations of the State and Federal 
yovernments to each other, and of both these governments the people; 
Lhe arguinent has a force that is irresistible, in the absence of lan- 
guage Which expresses such a purpose too clearly to admit of doubt. 


16 Wall. 78, 


The counsel tor plaintiff in error savs that whether there 


Lye tty evidence is a qhestion tor the judye. 


So far as the courts of Tennessee are concerned the 
truth of this proposition depends upon the meaning which 
he’ attaches to the word any, The rule of law in that State is, 
that the court determines as a matter of law what is admis- 
sible to the jury. But the question of the credibility of wit- 
nesses, the weight of evidence; the allegations proved, or 
disproved, are matters exclusive ly tor the jury. 

2 Yer. 293. 

$ lum. 290, 304, 
2 Lea. 596. 

6 Lea, 211 


XV. 
That the statute coimplainel of is not “repugnant” to the 


14th Amendment appeals from another consideration. This 
Court in the Slaughter House Cases, 16) Wall.) discusses 
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ut some length the purpose of the 14th Amendment, hold- 
ing that it Was not designed tv uproot the 3\ stelus theretofore 
existing in the States in the various matters relating to per- 
sonal riglits, private property, ke. That the principal pur- 
pose was to enyratft pon the organic law fuarantees against 
partial and: unqual legislation, and particularly against leg- 


‘istation untriendly to the recently emancipated race. Bat— 


“Under the pressure of all the excited teeling growing 
out ot the war,” say the Court. speaking by Mr. Justice 
Miller, ‘*our statesmen have still believed that the exis- 
tence of the States with all the powers tor domestic and lo- 
eal government, including the regulation of civil rights—- 
thi rights of person and prop rti- -Wiis essential to the pertect 
working of our complex form of government, though they 
have thought proper to Impose additional limitations on the 
States, and to conter additional powers on the Nation.” 

16 Wall. 82. 


So also in the Cruikshank ease, 92 U.S. 554: “The 
Fourteenth Amendment prohibits a State from denying to 
any person within its jurisdiction the equal protection of the 
law ; but this provision does not, any tore than the one 
that proeedes it and which we have just considered, add any- 
thing to the right which one citizen has under the Constitution 
against another. The equality of the rights of citizens is a 
principle of republicanism, Every republican government 
is in duty bound to protect all its citizens in the enjoyment 
of this principle, if within its power. That duty was origin 
ally assured hy the Stat .. and it still remains there.’ 


XVI. 
Thi All Amendment was nol inte nded lo hi retroactive. 


[t was not the purpose therefore of the 14th Amendment 
to alter or abridge the rights of the States in matters relat- 


1s 


ing solely to their internal policy as administered alike to all, 

Happily we are not left to mere theory or conjecture on 
this point. In the case of Bartemever vs. Iowa, 18 Wall, 
132, it was sought to test the constitutionality of the law pro- 
hibiting the sale of ardent spirits. It was insisted that the 
law violated that part of the 14th Amendment which pro- 
hibits the State from depriving a citizen of his property 
‘without due process of law.” 


This Court, speaking by Mr. Justice Miller, held that as 
the “statute complained of was in existence long betore the 
nmenudment of the Federal Constitution which is invoked 
to render it invaled ;” the immunities and privileges as 
they stood prior to the adoption of the amendment have 
“nol been abridaed by any action of the State legislaiure since 


that amendmn: ni hy Clute a prt of the e onstitution.”’ 


In the case under consideration the statute which it is in- 
sisted violates the 14th Amendment was enacted in 1801, 
it was in line with the jury system as embodied in the Con- 
stitution under which the State was admitted into the Union, 

The 9th section of the 6th article of that instrument pro- 
vides that * 


Judges shall not charge juries with respect to matters of fact: 
but may State the testimony and delure the law.” 


Constitution, Tenn., Article 6, See. 9. 


[It the statute complained of is unconstitutional it follows 
that this provision of the State constitution must go also, for 
it is Worse than folly to say that while a judge may be pro- 
hibitedf rom charging the jury as to the facts, yet he cannot 
be prohibited from setting aside the verdict as often as he | 
may disagree with the jury as to their conclusions drawn 
from the evidence submitted to them, 


19 
XVIT. 


Plaintiff in error has not been denied due process of law 
because it failed to avail itself of a remedy provided by the 
State to meet the very wrong of which it complains. 


If notwithstanding what has been said there is still a doubt 
as to whether the plaintiff in error is entitled to have this 
ease re-examined [ desire to submit another consideration 
which I think is absolutely conclusive. 


To appreciate the force of this consideration however it is 
necessary to advert again to the real complaint. 

No objection is made to the charge of the trial judge to 
the jury, nor the action of the Supreme Court. 


The complaint is that the cause was tried by a jury gov- 
erned by passion and prejudice ; a mob, that it (plaintiff in 
error) Was powerless to protect itself from this mob. And 
it invokes the revisory power of this Court to save its pro- 
perty from this spoliation. 


Before it is allowed to invoke this extraordinary action 
involving as it does questionable if not serious consequences 
the plaintiff in error ougut at least to be able to show that 
it has resorted to every legal remedy known to the laws 
of the State. 


And yet it has utterly failed to do so as will directly ap- 
pear. In order to meet just such a state of affairs as the 
plaintiff declares environed his suit in the State court, the 
legislature of Tennessee has provided for a change of venue. 
In order that this Court may see and understand that the 
plaintiff in error has not been deprived of its property with- 
out due process of law; that it has had all the process it asked 
for, and wilfully declined other process offered to it by the 


~() 
stutute. I wil! 


chauwe ot Venue, I quote from [listors ot il Law Suit. ure- 


here set out in fall the provision mide for a 


cognized authority by Judge Caruthers, formerly one of the 


Supreme Judges of the State. 


CHANGING THE VENUE, 

The venue may be changed. that is. the suit may be transferred 
for trial to another county, at auy time after issue joined and before 
the trial, Issue must be joined first, because it cannot be Known 
Whether it is to be an issue of law to be tried by the Court, or an ts- 
sue of fact to be tried by ajury. And itis only in the latter case 
that the vente can be changed. (Code, 2855.) There is one excep- 
tion made in 3924, which provides that when the Judge is interested 
in the cause. he shall, at the request of the opposite party, transfer it 
toany Court in an adjoining cirenit which the adverse party may 
choose, Whether it is an issue of law or fact, can make no differ- 


#)ice thi sticlii a Cause, 
HOW CHANGED. 


294, Upon application of either party, supported by a written 
statement on oath, that he verily believes that, owing to prejudice 
or other Causes then existing, he cannot have a tair and impartial 
trial in the county in which the case is pending. The truth of this 
-tatement must be veritied and supported by the oath of at least three 
respectable and disinterested persons, which can only mean witnes- 


ses of unquestioned credibility and competency. (Code, 2837.) 


It may be that the prejudice is not against the plaiutiff or defen- 
dant personally, but against his title or cause, Then it should be so 
stated. It may be neither, but a deep and extensive sympathy with 
the other party. Whatever itis. it must be stated and veritied by 
the oath of three men. 

This application may by. consent in writing of the other party, be 
made to the Judge in vacation ; otherwise it must be made dur- 
ing the term. (Code, 2840.) If the Judge is satisfied of the truth 


ane goodness of the cause stated, he orders the change. 
TO WHAT COUNTY. 


295. It is to be the nearest adjoining county free from the like ex- 
ception, whether in the same or another circuit. (Code, 2539.) The 
Judge will ascertain by any evidence that may be satisfactory to him 
What adjoining county is free trom or subject to the like exceptious. 
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RECORD TO BE SENT. 

296. The Clerk is to copy from his minutes all the orders in the 
cause, and, tmong others, the order for a change of venue. and cer- 
tify it to be a full and true copy, and envelop the transeript with the 
original papers, and deliver or send them “by messenger’’ to the 
Clerk of the Court to which the venue is changed. (Code, 2843.) 


MAY BE CHANGED AGAIN 
207. By,either party for subsequently arising causes. (Code, 


2836 
History of a Law Suit p Iso. 
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The counsel for plaintiff in error, on page 25 of his briet, 
suggests tliat I have been guilty of an impropriety in allud- 
ing to his client as “a rich and powerful corporation.” I 
supposed that I had a right thus to allude to it because I 
find on reference to the Reports of the Court that it is a cor. 
poration chartered by the Legislature of Kentucky, and doing 
business in the States of Kentucky, Tennessee, Alabama, 
Mississippi, Louisiana and probably other states, traversed 
by its immense system of railroads. And speaking of cor- 
porations in geneaal, [ find that this court in the case of 
Paul vs. Virginia, 8 Wall. 182 said: 

“ At the present day corporations are multiplied to an al- 
most indefinite extent. There is scarcely a business pur- 
sued requiring the expenditure of large capital, or the 
union of large numbers, that is not carried on by corpor- 
ations. It is not too much to say that the wealth and bus- 
iness of the country , are to a great extent, conducted by 
them.” 


There is another reason why I thought I might venture 
to allude to his client as a * rich and powerful corporation,” 
on page 29 of the record in the 3d assignment of errors, I 
fire mv client deseribed as a “ Street Arab.” The record 
shows that he was a child six vears old; and could neither 


read nor write; the son of a widowed mother, a harum- 
scarum reckless child. I join my brother Baxter in invok- 
ing for his client ‘all the protection that can be afforded of 
the due pre ICess ot law against this * Street Arab,” and 
trust that I may have his hearty approval in the suggestion 
that it will be a sad dav for the liberties of the people when 
one of the oldest landmarks of the coustitution shall be 
swept away in order to steld a “ rich aud powertul corpora- 
tion ” from the verdict of three juries requiring it to pay 
for having mutilated and maimed for life a six year old 
child, * A Street Arab.” 

lam at a loss to understand how the counsel tor the 
plaintit® in error derives his authority tor the statement 
found on the last page Ol his brief that be has intormation, 

that two of the five members ot the supreme Court ot 
Tennessee dissented on the question presented in this argu- 
meut.” J have no ‘vformation on the subject outside of the 
record, and as a matter of fact know nothing ot the truth 
of this information. I think, however, that [ am warranted 
by the record in saying that the opinion of the Supreme 
Court of Tennessee was written for the palpable purpose of 
‘catching ” the jurisdiction of this court. I am unable to 
imagine any other reason which could have induced the 
court to say that there is “ no” evidence to support the ver 
dict. It is too clear for argument that it the court had said 
that the verdict is not supported by the evidence this court 
would not undertake to review the evidence. 

I insist that the question of the weight ot evidence or the 
want of evidence was not before the court; that the three 
jury trials had exhausted that branch of the case and that 
therefore the judgment of the Supreme Court so far as the 
evidence Was concerned Was cord non pudice, 
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IN THE 


Supreme Court of the United States. 


LOUISVILLE & NASHVILLE R.R.CO.,) Wo. 2282. 


US. Error to the 
EDDIE WOODSON, by next friend ae Court 
W. H. LEA. . of Tennessee. 


Motion OF DEFENDANT IN Error TO Dismiss WRIT oF 
ERROR AND TO AFFIRM UNDER Rute VI. 


ct) 
Vv 


Brief for Defendant in Error. 


The following opinion of the Supreme Court of Ten- 
nessee presents the sole question involved in this litigation : 


“L. & N. R. R. Co. | 
US. No. 1. 
Eppig Woopson, BY NEXT FRIEND ( Haywood Law Docket. 
W. H. Lea: 


This cause wes heard upon the transcript of the record 
from the Circuit Court of Haywood County, and the Court 
aljudges that there is no evidence to support the verdict of 
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the jury, but the defendant having obtained three verdicts 
of separate juries upon different tri:!s, two of which have 
been heretofore set aside by the Circuit Judge, and now 
alone upon this ground, the statute of Tennessee, forbid- 
ding the granting of more than two new trials in the same 
cause, on the facts which statute is not in conflict with the 
Constitution of United States, 5th and 14th amendments, 
it is considered by this Court that said judgment be affirmed, 
and that defendant in error, Eddie Woodson, by W. H. 
Lea, as next friend, recover of the plaintiff in error, the 
Louisville and Nashville Rail Road Co., the sum of three 
thousand dollars ($3000.00), amount of judgment of Court 
below, and the costs of said Court, and of it and 8S. L. Cham- 
bers surety on appeal bond the further sum of one hundred 
and fifty-three and 50-100 dollars ($153.50), interest on 
said judgment from its rendition in the Court below to this 
time, together with the costs of the appeal, for which let 
execution issue.” 


The plaintiff in error assigns substantially the following 
grounds of error : 


1st. Because it appears on the record that plaintiff in 
error did not owe the defendant in error, But that 
judgment was coerced by the statute ; and that if the 
statute be enforced plaintiff will be deprived of its pro- 
perty without due proces of law. 


2nd. Enforcement of the judgment will deprive plaintiff 
in error of its property without due process of law in 
violation of 5th and ist sections of the 14th Amend- 
ment to the Constitution. 


3rd. Because the effect of the statute is to deprive plain- 
tiff in error of its property without due process of law 
and the statute was held to be valid and not opposed 
to the 5th or Ist section of the 14th Amendment. 
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4th. Because the statute is an encroachment of the leg- 
islative on the judicial branch of the government 


oth. Because the statute on which this judgment is based 
is in violation of the nature and terms of the original 
social compact and beyond the limits of the nature and 
ends of legislative power, and is an apparent and fla- 
grant abuse of such; and therefore, in violation of the 
Constitution of the United States, and null and void. 


The statute, the constitutionality of which is attacked by 
plaintiff in error, is as follows: 

‘Not more than two new trials shall be granted to the 

“same party in any action at law ; or upon the trial 

“by jury of an issue of fact in equity.” 

Act of 1801, chap. 6, sec. 59, Code of Tennessee, 
(Millikin & Vertrees), sec. 3835; Thompson & 
Steger, sec. 3132. 

The Seventh Amendment of the Constitution of the United 
States declares that in trials at common law where the value 
exceeds twenty dollars the right of trial by jury shall be 
preserved. 

Article Ist., section 6th of the Tennessee Bill of Rights 
declares “ that the right of trial by jury shall remain invio- 
late,” Ke. 

The right of trial by jury is the right of every citizen to 
have the facts involved in any litigation which he may 


‘have tried aud determined by twelve good and lawful 


men.” 4 Bax. (Tenn.) 180. 
He has a right to have twelve. 
5 Sneed (Tenn.) 561. 
Apparently the derogation of this Constitutional right 
many of the States, including Tennessee, have provided by 
statute that the judge may set aside the verdict of a jury on 
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the ground that such verdict is not supported by the evi- 
dence. 


Apparently in deference to this Constitutional right how- 
ever the number of such new trials is limited. In Tennes- 
see only two such new trials may be granted. 


In view of the Constitutional provision that “the right of 
trial by jury shall remain inviolate,” it is seriously questioned 
whether the legislature can vest in the judge the right to 
set aside the verdict of a jury on the sole ground that such 
verdict is not supported by the evidence. 


Such a statute substitutes the opinon of the judge 
for that of the jury. It is the opinion of one man against 
that of twelve. 


Such statutes however have remained in force in many of 
the States for a considerable period of time ; (that in .Ten- 
nessee having been enacted in 1801) and it is not our pur- 
pose to question their valibility. 


Were it otherwise it does not present a question over 
which the Court has jurisdiction. 
Barron vs. Baltimore, 7 Pet. 248. 


The contention of the plaintiff in error, however, is not | 


that the law that authorizes the judge to over ride the ver- 
dict of a jury is unconstitutional, but that a law which re- 
stricts that right is so. 


If the statute in question is unconstitutional because it 
restricts the court in the lawful exercise of a lawful power 
it follows that any number of new trials may be granted. 
Trial by jury ceases to be a right, but dwindles into a privi- 
lege to be enjoyed under the favor of the judge. 


If the judge can ad Jibitum set aside verdict after verdict 
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5 
until he gets a jury that coincides with him as the facts, he 


becomes to all intents the judge both as to the facts as well 
as the law. 


The plaintiff in error insists that by the judgment of the 
Supreme Court of the State there was no evidence to sus- 
tain the verdict, and that therefore it is deprived of its pro- 
perty without due process of law. 


This is a pure assumption. 


Three juries had declared that there was sufficient evi- 
dence to sustain the verdict. The declaration of the Su- 
preme Court that there was no evidence to sustain the ver- 
dict was an obitur dictum. The question of the weight of 
evidence, or want of evidence was not before the Court. 
That question had been settled, whether rightfully or wrong- 
fully, it had been settled. 

“It is evident that it was the intention of those who 
“framed the law to put some limit to litigation. It is 
“urged by the appellee that the limit is, that if the 
“Court so orders the same party may have upon 
“showing good cause three trials, three verdicts, or 
“findings, but no more than two new trials shall be 
“ cranted to the same party in the same suit, litigation 
“or case.” 

Roberts vs. Robeson, 22 Ind. 556. 


But the plaintiff in error insists that the statute in ques- 
tion is.a legislative encroachment on the judicial branch of 
the government. 


The doctrine advanced seems to be that the legislature is 
not empowered to restrict the trial judge in his right to grant 
anew trial. This contention overlooks the fact that the jury 
is as much a part of the judicial system as the judge. The 


judge may correct his own mistakes as often as he commits 
them ;or the appellate court may reverse him ; but what be- 
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comes of the provision of the Constitution that the right of 
trial by jury shall remain inviolate if the judge may be em- 
powered by law to set aside any number of verdicts on the sole 
ground that he does not agree with the jury as to the facts ? 
For it must be remembered that this statute does not re- 
strict the judge in his right to set aside a verdict— 


Ist. For error in the charge of the court. 
2nd. For error in admitting evidence. 
8rd. For misconduct of the jury. 

4th. For other similar causes. 

‘‘The statute means that where the facts of a case have 
been fairly left to the jury on a proper charge of the 
court, and they have twice found a verdict for the same 
party, each of which has been set aside by the court, it 
the same party obtain another verdict in the like man- 
ner it shall not be disturbed.” 

10 Yerg. (Tenn.) 500 
2 Swann “ 77 
1 Hum. 16 
1 Head, “ 169-171 


The contention of the plaintiff in error places the prerog- 
ative of the judge on higher ground than that of a statute. 
That he is the absolute and final arbiter of the facets. That 
he possesses this power inherently. That it is beyond the 
control of the legislature. Lis fourth assignment of errors 
is that the statute is a legislative encroachment on the rights 
of the judiciary. 


But TuIs Not A FEDERAL QUESTION. 


Admitting everything claimed by the plaintiff in error 
this Court has no jurisdiction. The mode of proceedure 
adopted by the legislature ofa State to determine the rights of 
citizens does not raise a question which under the 25 section 
of the judicary act can be reviewed by this Court. 
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In the case of Walker vs. Sauvinet, 92 U. 8., p. 92, the 
Chief Justice rendering the opinion, said 


“ The States, so far as this (7th) amendment is concerned, 
are left to regulate trials in theirown courts In their own 
way. A trial by jury in suits at common law pend- 
ing in the State courts is not, therefore, a privilege or 
Immunity of national citizenship which the States are 
forbidden by the Fourteenth Ameudment to abridge. 
A State cannot deprive a person of his property with- 
out due process of law; but this does not necessarily 
imply that all trials in the State courts affecting pro- 
perty of persons must be by jury. This requirement of 
the Constitution is met if the trial is had according to 
the settled course of judicial proceedings.” 

Murvays Lessess vs. Iloboken. L. & J. Co., 
18 How., 280. 


“Due process of law, is process due according to the law 
of the land. This process in the States is regulated by the 
law of the State.” 

See also 21 Wall. 557; 7 Wall. 321; 7 Pet. 247. 


Surely a statute which provides that a party may in- 
voke the judgment of three juries of good and lawful men, 
is not a statute in contravention of that provision of the Cou- 
stitution which declares that, ‘* Nor shall any State deprive 
any person of life, liberty or property without due process 
of law,” so far at least as respects the rights of the party 
against whom the three successive verdicts have been ren- 
dered. 

If contrary to the spirit of our institutions (which favors a 
trial by jury), a party may be deprived of his property “ by 
due process of law” without the intervention of a jury, (as 
it is shown inthe case cited at the top of this page,) it is 
dificult to understand how a statute which clothes the cit- 
izen with the protection of three verdicts rendered by three 
juries, delivered in each case under proper instructions 
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from the court ean be regarded in the language of the plain- 
tiff in error as “an apparent and flagrant abuse of legisla- 
tive power.” 


CONCLUSION. 


1. The record presents no question of which this Ion- 
orable Court has juridiction. 


2 The question npon which the jurisdiction depends is so 


frivolous as to need no further argument; the defendant 
in error is therefore entitled to an atlirmanece of the judg- 
ment of the Supreme Court of Tennessce. 


3. The plaintiff in error is a rich and powertul corpora- 
tion. The defendant in error is a private citizen. The 
evident purpose of this proceeding is by long, tedious and 
expensive litigation to deter others trom an elfort to ob- 
tain redress for their wrongs. The writ of error was sued 
out for delay only, and for that reason the defendant in error 
is entitled on this motion to ap aftimance of his judgment. 


), 
al Attorney for Defendant in Error. 
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UNITED STATES VS. JOSEPH W. LACHER, 


1 Cireuit court of the United States of America for the southern dis- 
trict of New York, in the second circuit. 


At a stated term of the cireuit court of the United States of America 
for the southern district of New York, in the second cireuit, begun and 
held in.the city of New York, within and for the district and circuit afore- 
said, on the second Wednesday of January, in the year of our Lord one 
thousand eight hundred and eighty-eight, and continued by adjournment 
to and including the seventeenth day of January, in the year of our Lord 
one thousand eight hundred and eighty-eight. 


SouTHERN Disrricr oF NEW YorK, as: 

The jurors of the United States of America, within and for che district and 
circuit aforesaid, on their oath, present that Joseph W. Lacher, late of the 
city and county of New York, in the district and circuit aforesaid, yeoman, 
heretofore, to wit, on the sixteenth day of December, in the year of our 
Lord one thousand eight hundred and eighty-seven, at the southern dis- 
trict of New York, and within the jurisdiction of this court, he, the said 
Joseph W. Lacher, being then and there a person employed in a depart- 
ment of the postal service of the United States, to wit, a clerk in the post- 
office of the said United States, at the said city of New York, in the district 
aforesaid, did unlawfully and feloniously embezzle a certain letter then 
and there in the mail of the United States, which said letter was then and 
there enclosed in an envelope addressed and directed in words and figures 
following : 


EK. Ridley & Sons, Grand, Allen & Orchard, city, 


which said letter was then and there entrusted to him, the said 
2 Joseph W. Lacher, and had then and there come into his possession 

in the regular course of his official duties as such clerk as aforesaid, 
and which said letter was then and there intended to be conveyed by said 
mail, and which had not then and there been delivered to the person to 
whom it was then and there addressed and directed as aforesaid, and which 
said letter then and there contained an article of value, to wit, one United 
States silver certificate of the denomination and value of one dollar, against 
the peace of the United States and their dignity, and contrary to the form 
of the statute in such case made and provided. | 


SECOND COUNT, 


And the jurors aforesaid, on their oath aforesaid, do further present that 
Joseph W. Lacher, late of the city and county of New York, in the district 
and circuit aforesaid, yeoman, heretofore, to wit, on the sixteenth day of 
December, in the year of our Lord one thousand eight hundred and eighty- 
seven, at the southern district of New York, and within the jurisdiction of 
this court, he, the said Joseph W. Lacher, being then and there a person 
employed in a department of the postal service of the United States, to wit, 
a clerk in the post-office of the said United States at the said city of New 
York, in the district aforesaid, did unlawfully embezzle a certain letter 
then and there in the mail of the United States, which said letter was then 
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and there enclosed in an envelope addressed and directed in words and 
figures following, to wit: 


K. Ridley & Sons, Grand, Allen & Orchard, city, 


which said letter was then and there intrusted to him, the said Joseph W. 
Lacher, and had then and there come into his possession in the regular 
course of his official duties as such clerk as aforesaid, and which said letter 
was then and there intended to be conveyed by said mail, and which had 
not thea and there been delivered to the person to whom it was then and 
there addressed and directed as aforesaid, against the peace of the United 
States and their dignity, and contrary to the form of the statute of the 
United States in such case made and provided, 


ms THIRD COUNT. 


And the jurors aforesaid, on their oath aforesaid, do further present that 
Joseph W. Lacher, late of the city and county of New York, to wit, on 
the sixteenth day of December, in the year of our Lord one thousand eight 
hundred and eighty-seven, at the southern district of New York, and 
within the jurisdiction of this court, he, the said Joseph W. Lacher, being 
then and there a person employed in a department of the postal service 
of the United States, to wit, a clerk in the post-office of the said United 
States at the said city of New York, in the district aforesaid, did urlaw- 
fully and feloniously embezzle a certain letter then and there in the mail 
of the United States, which said letter was then and there enclosed in an 
envelope addressed and directed in words and figures following, to wit : 


Kk. Ridley & Sons, Grand, Allen & Orchard, City, 


which said letter was then and there intrusted to him, the said Joseph W. 
Lacher, and had then and there come into his possession in the regular 
course of his official duties as such clerk as aforesaid, and which said letter 
was then and there intended to be carried and delivered by a letter-car- 
rier and which had not been delivered to the person to whom it was then 
and there addressed and directed as aforesaid, and which said letter then 
and there contained an article of value, to wit, one United States silver 
certificate of the denomination and value of one dollar, against the peace 
of the United States and their dignity and contrary to the form of the 
statute in such case made and provided. 


FOURTH COUNT, 


And the jurors aforesaid, on their oath aforesaid, do further present that 
Joseph W. Lacher, late of the city and county of New York, in the dis- 
trict and circuit aforesaid, yeoman, heretofore, to wit, on the sixteenth 
day of December, in the year of our Lord one thousand eight hundred and 
eighty-seven, at the southern district of New York, and within the juris- 
diction of this court, he, the said Joseph W. Lacher, being then and there 

a person employed in a department of the postal service of the 
4 United States, to wit, a clerk in the post-office of the said United 
States at the said city of New York in the district aforesaid, did un- 
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lawfully embezzle a certain letter then and there in the mail of the United 
States, which said letter was then and there enclosed in an envelope ad- 
dressed and directed in words and figures following, to wit : 


I. Ridley & Sons, Grand, Allen & Orchard, City, 


which said letter was then and there intrusted to him, the said Joseph W. 
Lacher, and had then and there come into his possession in the regular 
course of his official duties as such clerk as aforesaid, and which said letter 
. was then and there intended to be carried and delivered by a letter-carrier, 
and which had not then and there been delivered to the person to whom 
it was then and there addressed and directed as aforesaid, against the peace 
of the United States and their dignity and contrary to the form of the 
statute of the said United States in such case made and provided. 
STEPHEN A. WALKER, 
’ U.&. Attorney. 


To the foregoing indictment the accused appeared in open court on the 
19th of January, 1888, and pleaded “ not guilty.” 

(Indictment endorsed :) Filed in open court 17th of January, 1888. 
Jan. 19, ’88, the defendant arraigned and indict. read. Def’t pleads not 
guilty. Jan. 31, 88, the defendant tried. Verdict, guilty. 


United States Cireuit Court, Southern District of New York. 
UNITED STATFS OF AMERICA ) 


rs, . 


JosepH W. LAcHER. J 


—D..~. 


This cause came on for trial at a stated term of the circuit court, 
5 held at the city of New York on the 31st of January, 1888, before 
his honor Charles L. Benedict, judge, and a jury. 
The following is all the material testimony and evidence given on the 
trial relating to the counts under which the accused was convicted : 
The jury having been duly empaneled and sworn, counsel for the de- 
, fendant moved the court that, as a matter of law, the district attorney elect 
whether he would proceed to trial upon the first and third counts of the 
indictment, founded upon section 5467 of the Revised Statutes of the 

; United States, or upon the second and fourth counts, founded upon section 

4 3891 of the Revised Statutes of the United States. 

The district attorney thereupon elected to proceed under the first and 
third counts, and a judgment nol. pros. was entered as to the second and 
fourth counts of the indictment. 

i To sustain the issues on the part of the United States, the district attorney 
called as a witness Samuel B. Bowne, who, first having been duly sworn, tes- 
tified that he was superintendent of the post-office delivery of the New York 
post-office, and had been for seven or eight years. That he had charge of the 
fourth division of the city delivery. ‘That he knew the defendant and had 
known him since about the middie of last June. That he was in the post- 
office in the department of witness and under the witness’ charge. The 
witness, producing paper, stated that that was the oath of office of Joseph 

W. Lacher as clerk in the post-office. That Lacher was a helper and 
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stamper, and that it was his duty to back-stamp letters received from out- 
of-town places for city delivery, and also, when necessary, to post-mark 
letters dropped in the local drops in the office in New York, and carrying 
letters from the stamping block to the assorters—what is called feeding 
the assorters. Among others, he had charge of special-delivery letters, 
which he was instructed to take to a certain place, keeping those separate 
from the other letters. That when a letter was put in the drop in the 

office in New York the defendant’s duty was to take it as soon as 
6 it was stamped by the stampers and carry it to the person in charge 

of assorting special-delivery letters for their delivery to the persons 
to whom they were addressed. That letters dropped in the Park Row 
side of the letter drops in the office in New York would, in the natural 
course of business, come to him and be handled by him as above stated. 
That along in November, 1887, complaints were made of the failure of 
letters to reach their destination, and that these complaints related to let- 
ters which, in the usual course of business, would have gone through Mr. 
Lacher’s hands. Test letters were then put up and tried. Test letter 
shown the witness was one that was put up. That on the 16th day of 
December, at about eight o’clock in the evening, the defendant, witness, 
Mr. Booth, and Mr. Richards were in the inspector’s office, and Mr. Lacher 
was charged with having something about him that did not belong to him, 
and he finally took from his person and laid upon the table in the room 
the test letter befure shown witness. This letter was open. It contained 
one dollar silver certificate and a trunk check of Taylor’s Hotel. 

To further sustain the issues on the part of the United States, the dis- 
trict attorney called as a witness Henry Booth, who, having been first duly 
sworn, testified : | 

That he had prepared the letter alleged in the indictment and which 
had been identified by the preceding witness ; had deposited it in the gen- 
eral post-office in the city of New York; that such letter contained a sil- 
ver certificate of the value of $1; witness dropped the letter in the drop 
on the Park Row side of the New York post-office at about 7 o’clock in 
the evening; that the letter afterwards came into the hands of the defend- 
ant in the regular course of his official duties, and the defendant at about 
eight o’clock in the same evening took from his person this letter and de- 
livered it to the post-office officials, and admitted that he had taken and 
opened it. 

Upon cross-examination the witness was asked by the defendant’s 
counsel: Did you expect—was it your expectation when you de- 
posited that letter in mail that it would be delivered to the person 
to whom it was addressed ? 

Counsel for the Government having objected to the question, the objec- 
tion was sustained, and the defendant by his counsel duly excepted, 

The district attorney then rested the case for the prosecution. 

The defendant’s counsel then moved the court to direct a verdict of ac- 
quittal, upon the ground that under 5467 no penalty could be imposed for 
the commission of the offense alleged in the indictment. 

This the court refused to do, and the defendant by his counsel then and 
there duly excepted. . 

Defendant’s counsel then moved that the jury be directed to acquit upon 
the ground that the charge was not proved. 
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This the court declined to do, and the defendant by his counsel duly 
accepted. 

The court thereupon charged the jury, who returned a verdict of guilty. 

Defendant’s counsel thereupon, in open court, moved in arrest of judg- 
ment and for a new trial, and upon the same day duly served upon the 
district attorney a notice, of which the following is a copy: 


U. S. cireuit court for the southern district of New York. 


THe Unirep SratTes or AMERICA ) 
against 
JosepH W, LACHER. j 


Sin: Please take notice that I shall move at the next term of this court 
for the hearing of motions in arrest of judgment in criminal cases, 
S on the record, indictment evidence, and upon the exceptions taken 
at that trial for an arrest of judgment and for a new trial in the 
case of The United States of America vs. Joseph W. Lacher, in which the 
defendant was convicted at a criminal term of the circuit court in and for 
the southern district of New York, on the 31st day of January, 1888, upon 
an indictment found under section 5467 of the Revised Statutes of the 
United States. 
Dated New York, January 31st, 1888. 
Yours, &e., 
BENJAMIN BARKER, Jr., 
Attorney for the Defendant, 
120 Broadway, N.Y. City. 


To STEPHEN A. WALKER, Esq., 
(. S. Attorney, attorney for Plaintiff. 


(Endorsed :) Due service of a copy of the within notice is hereby ad- 
mitted, this 51st day of Jan., 1888. Stephen A. Walker, U.S. att’y. 


The foregoing minutes contain the exceptions taken at the trial, and a 
condensation of the evidence sufficient to present the said exceptions, and 
the same are settled by me, the judge who tried the case, pursuant to the 
rule of March 12th, 1879, for the purpose of securing the right of review 
to the defendant in accordance with the rule, this 20th day of February, 


1888, 
Cras. L. BENEDICT. 


9 Tur Usirep STares, ) 
re. Embezzlement of letter, § 5467 and 3891. 
JoserH W. LACHER, 
1888, 
Jan. 17. Filed bill of indietment. 
6 17. Issued bench-warrant. 
19. Arraigned: Pleads nof guilty; trial set down for Jan. 24, 
1888. 


“ 24. Trial further postponed to Jan. 31, ’88. 
“« 31. Tried: Verdict, guilty. 
e 
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March 2. Motion in arrest of judgment argued before Wallace, Cir. J., 


Benedict & Brown, J. J. 


29. Filed & entered order as to re-argument before Benedict & 


Brown, J. J. 
29. Filed certificate of division. 


10 At a stated term of the circuit court of the United States of 


America, for the southern district of New York, in the second 
circuit, held at the United States court rooms, in the city of New 


York, on the 27th day of March, in the vear of our Lord one 
thousand eight hundred and cighty-eight. | ' 


Present : The honorable Charles L. Benediet, Addison Brown, J.J. 
THe UNIrep STATES, 
"“s, 
Josepu W. Lacuer. J 


In this case a re-argument at the February term is hereby directed. 
March 27, 1888. 
(Signed) Cnas. L. Bexeprer, 
Appison Brown, 
(Endorsed :) U. S. Cireuit Court. Filed Mar, 29, 1888. Timothy 
Griffith, clerk. 


11 At a stated term of the cireuit court of the United States of 

America for the southern district of New York, in the seeond 

circuit, held at the United States court rooms, in the city of New 

York, on Thursday, the 29th day of March, in the vear of our Lord 
one thousand eight hundred and eighty-eight. . 


Present: The honorable William J. Wallace and the honorable 
Charles L. Benedict, judges. 
THe United STares ) 

"8. ™ 


JosEepH W. Lacuer. J 


This cause coming on to be heard at this term upon the motion in ar- 
rest of judgment and for a new trial, before the two judges above men- 
tioned, at such hearing the following questions occurred : 

1. Whether an offense against the United States under section 5467, 
Revised Statutes, is charged in either the first or the third count of the 
indictment ? 

2. Whether the embezzlement by a person employed in a department 
of the postal service of a letter intended to be conveyed by mail and 
containing an article of value, which shall have come into the possession 

of such person, is made an offense against the United States by § 5467 
12 of the Revised Statutes of the United States, and whether any 
penalty is prescribed for such embezzlement by said section? = 

Upon which questions the judges aforesaid were divided in opinion. 

Wherefore, at the same term, upon request of the United States attor- 
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ney, they have caused the questions above stated to be certified under the 

seal of this court, together with a copy of the indictment and an ab- 

stract of the record, to the Supreme Court of the United States for final 

decision according to law. 

(Signed ) Wa. J. WALLACE. 
Cias. L. Benepie, 


(Endorsed a Of Ss. cireuit “oOurt, southern district of New York. The 
United States vs. Joseph W. Lacher. Certificate of division. U.S, 
circuit court. Filed Mar. 29,1888. ‘Timothy Griffith, clerk. 


13 Unxirep STATES OF AMERICA, 
Southern distric of New York, ss: 

I, Timothy Griffith, clerk of the cireuit court of the United States of 
America for the southern district of New York, in the seeond circuit, do 
heréby certify that the foregoing pages numbered trom one to twelve, in- 
clusive, contain a true and complete transcript of the record and proceed- 
ings had in said court in the ease of the United States of America against 
Joseph W. Lacher, as the same remain of record and on file in said office, 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the sonthern district of New 
York, in the second cireuit, this thirtieth day of March, in the year of our 
Lord one thousand eight hundred and eighty-e ‘ight, ond of the inde ‘pend- 
ence of the said United States the one hundred and twelfth. 

[SEAL. | | Timorny GRIFFITH, 

Clerk. 


(Indorsement on cover :) No. 1399. The United States, plaintiff, vs. 
Joseph W. Lacher. S. New Y ork, C.C. U.S. Filed March 31, 1888. 


-~ 
bl 


Hu the Supreme Court of the United States. 


OctToBER TERM, 1887. 


Tue UNITED STATES 
ve. No. 13599. 
JosEPH W. LACHER. 


—_—__— ---— 


ON CERTIFICATE OF DIVISION OF OPINION, FROM THE 
CIRCUIT COURT OF THE UNITED STATES FOR THE 
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MOTION TO ADVANCE. 
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THe UNrrep STATES | 
rx, No. 1399. 
Joseru W. LAcHER. J 


ON CERTIFICATE OF DIVISION OF OPINION, FROM THE 
CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK, 


MOTION TO ADVANCE. 


And now comes the United States, by the Solicitor- 
General, and upon the papers and proceedings on record 
and filed in this case, and the faets herewith submitted, 
moves the court that the above-stated cause be advanced 


from its present position on the calendar and assigned 


for some day convenient for the court, under section 3 of 


Rule 26. 

1. The case is a criminal one, in which the defendant 
is charged in the indictment, under section 5467, Revised 
Statutes, as a clerk in the post-office of the United States 
at New York, with unlawfully and feloniously embezzling 
a letter then and there in the mailofthe United States, 
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2. The defendant was, on the 31st day of January, 1888, 
found guilty. , 7 
3 On motion for arrest of judgment, the judges of the 
circuit court certified the following questions on which 
they differed in opinion : 

(1) Whether an offense against the United States 
under section 5467 of the Revised Statutes is charged 
in either the first or third count of the indictment. 

(2) Whether the embezzlement by a person em- 
ployed in a department of the postal service of a 
letter intended to be conveyed by mail, and contain- 
ing an article of value, which shall have come into 
the possession of such person, is made an offense 
against the United States by section 5467 of the 
Revised Statutes, and whether any penalty is pre- 
scribed for such embezzlement by said section. 

4, The defendant is now in prison awaiting the dispo- 
sition of the questions above stated. 

5. The counsel for the defendant and the United States 
attorney join in the request for an advancement of the 


ase, as will appear by reference to a copy of a letter here- 
with submitted. 
G. A. JENKS, 
Solicitor- General. 


NEw York, Varch 30, 1888. 
Hon. A. H. GARLAND, 
Attorney-General of the United States : 
Sir: I have the honor to request that you will ask the 
Supreme Court to set down for argument at the earliest 
possible date the case of The United States against Joseph 
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W. Lacher, in which there has been a certificate of division 
signed by the judges of the circuit court for the southern 
district of New York, and in which case the record has 
this day been sent to the clerk of the Supreme Court. 

The grounds of my application are that the case is a 
criminal one, and the defendant is now in jail and has been 
sirice the date of his arrest on the 16th of December, 1887. 

Trusting that this request will meet with your favora- 
ble consideration, I am, 

Very respectfully, yours, 
BENJAMIN BARKER, Jr., 
Attorney for Defendant Lacher. 


I have the honor to join in the above request. 
STEPHEN A. WALKER, 
U.S. Attorney for Southern District of New York. 
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In the Supreme Court of the United States, 


OcToBEeR ‘TERM, 18387. 


THe Unitep STATES 
VS. No. 1399. 
JosEPH W. LACHER. 


UPON A CERTIFICATE OF DIVISION IN OPINION 
FROM THE UNITED STATES CIRCUIT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE UNITED STATES. 


Wma. A. Maury, 


Assistant Attorney-General. 
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In the Supreme Court of the United States. 


OcrosBerR ‘TERM, 1887. 


Tne Unirep STATES 


Us. No. 1399. 
JoseEPH W. Leone, ‘ 


UPON A CERTIFICATE OF DIVISION IN OPINION 
FROM THE UNITED STATES CIRCUIT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE UNITED STATES. 


The defendant was indicted in the United 
States circuit court for the southern district of 
New York as an employe in the post-office at 
New York, under sections 5467 and 3891, Revised 
Statutes. 

The indictment contained four counts. 

The first and third were under section 5467, 


and charged, the one, that the defendant, being 
20446 
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such employ¢, did unlawfully and feloniously 
embezzle a letter in the mail of the United States, 
setting out the address on the envelope inclosing 
the letter; that said letter was intrusted to him 
or came into his possession in the regular course 
of his official duties; that it was intended to be 
carried by mail and had not been delivered; and 
that it contained an article of value, to wit, one 


dollar silver certificate (p. 1). 


The third count is the same as the first, with 
the exception of the averment that the letter was 
intended to be carried and delivered by a letter- 


carrier (p. 2). 


To each of the other counts, namely, the sec- 
ond and fourth, a nolle prosequi was entered before 


the trial began (p. 5). 


The defendant, having been convicted (p. 5), 
moved in arrest of judgment, and upon the con- 
sideration of that motion the judges of the court 
were divided in opinion upon the following ques- 
tions: 


1. Whether an offense against the United States 
under section 5467, Revised Statutes, is charged in 
either the first or the third count of the indictment? 


» 
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2, Whether the embezzlement by a person em- 
ployed in a department of the postal service of a 
letter intended to be conveyed by mail and contain- 
ing an article of value, which shall have come into 
the possession of such person, is made an offense 
against the United States by § 5467 of the Revised 
Statutes of the United States, and whether any 
penalty is prescribed for such embezzlement by 
said section? (p. 6). 


ARGUMENT. 
There is really but one question, namely: Are 
the first and third counts supported by section 
5467 ? 


The defendant contends that section 5467 pro- 
vides for the punishment .of no such offense as is 
described in these counts, but that the offense set 


out in them comes within section 3891. 


[t is not denied that section 279 of the act of 
8th June, 1872 (17 Stat., 318), made it an of- 
fense to embezzle letters containing articles of 
value, but it is contended that the section substi- 
tuted for it in the Revised Statutes, namely, sec- 
tion 5467, is so worded as to render it impossi- 
ble to interpret the section as making it a pun- 
ishable offense to embezzle a letter containing an 


article of value. 


That the court may see at a vlance the diftter- 


ence of phraseology between section 27) of the 


act ot 1872 and seetion 5467 of the Revised Stat- 


utes, we place the two side by side, indicating 


by italies the words in each which do not appear 


in the other. 


fAct sth June, 1872, 17 Stat.. 
$23. } 


Sec. 279. That any person em- 
ploved in any department ot the 
postal service whoshall seerete, 
embezzle, or destroy any letter, 
packet, bag, or mail of letters 
intrusted to hon, or which shall 
come imto iis POSSESSION, and 
which was intended to be con- 
veyed by mail, or carried or de- 
livered by any mail-carrier, mail- 
inessengver, route-agent, ictter- 
carrier, or other person emple, eel 
in any departinent of the postal 
service, or torwarded through or 
delivered from any post-otlice or 
branch post-ottice established by 
authority ot the Postmaster-Cren- 
eral,and which shall contain any 
nore, loannal, drati, cheek, war- 
rant, revenue-stamp, postage- 
stamp, stamped ¢ nvelope, postal 
card, nmoney-order, certificate ot 
stock, or other pecuniary obli- 
ration orseeurity ot the Govern- 
nent, or of any otticer or fiseal 
ivent thereot, of anv deseription 
whatever: anv bank-note, bank 
post-bill, bill of exehange, or 
note of assiguiment of stock in 
thetunds; any letter ot attorney 
for receiving aunuities or divt- 
dends, selling stock in the funds, 
or collecting the interest thereot : 


| Revised Statutes. | 


Sec, 5407. Any person employ- 
edin any department of the post- 
al service who shall seerete, em- 
bezzle, or destroy anv letter, 
packet, bag, or mail of letters, 
iutrusted to him, or which shall 
come into his possession, and 
which was intended to be con- 
veved by mail, or carned or de- 
livered by anv mail-carrier, inail- 
messenger, route agent, letter- 
carrier, or other person employed 
inany department of the postal 
service, or torwarded throngh or 
delivered from any post-ottice or 
branch post-office ¢ stablished by 
authority ot the Postmaster-(ien- 
eral, and which shailcontain any 
ote, bond, dratt, check, war- 
rant, revenue-stamp, postage- 
stamp, stamped envelope, postal 
card, money-order, certificate ot 
stock, or other pecuniary obli- 
vation or security of the Govern- 
ment, or of any officer or fiscal 
ageut thereot, of any deseription 
whatever: any bank-note, bank 
post-bill, bill of exchange, or 
note ot assigpment ot stock in 
the tunds: any letter of attorneys 
for receiving annuities or divi- 
dends, selling stock in the funds, 
orcollecting the interest thereof: 
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any letter of eredit, note, boned, 
warrant, draft, bill, promissory 
nete, covenant, contract. or 
byuTeement whatsoever, for or re- 
lating to the payment of money, 


or the delivery of anv article of 


valne, or the perforniance of any 
, matter, or thinw: anv re- 
celpt, release, a miiitanese, or 
discharge or or from any debe, 
covenant, ordemand, or any part 
thereof: any copy of the record 
ofany judgment ordeecree ip any 
court of law or chaneery, or any 
eXSecntion which may have tssued 
thereon: any copy of any other 
recore, or anv other article of 
value, or writing representing 
the same: any such person who 
shall steal or take any of the 
things aforesaid ont of any let- 
ter, packet, bag, or mailof letters 
Which shall have come into bis 
possession, either in the regular 
course of his official duties, or in 
anyother manuer whatever, and 
provided the same shall not have 
been delivered to the party fo 
whom it ts directed, erery such 
person shall, on conviction thereof, 


ae? 


for erery such offense, be impris- 
oved at hard labor not less than 
one nor more than tive years, 


av etter of eredit, note, bond 
warrant, dratt, 
nore, crovenant. eoutrae.r, or 


vromiissaors 
“yreement whatsoever, for or re- 


atin 
delivery of any article ot 


or Ci 
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discharge ot or trom any debt, 


covenant, ordemand, or anv part 
thereof: any copy oft 
ofany judgment or deeree in any 
court of law or chancery or any 
esecution which may have issued 
thereon: any copy of anv other 
record, or any other article of 
Valne, or writing representing 
the Sibliie > any such pre rsarr whe 
shall steal or take ‘any of the 
things aforesaid ont of any let- 
ter, packet, bag, ormailot letters 
which shall have come tnte his 
PMISSE SST OPT, ither in the regular 
course of his official duties or in 
any otber manuver whatever, and 
provided the same shall not have 
beat delivered to the party ro 
whom it is direeted, shall be pun- 
ishable hy iuprisonmen! at hard 
labor tor not less than one year 
ner more than five vears, 


If, now, the view contended for by the detend- 


ant is correct, the learned revisers of the statutes 


did their work si) impertectly as To tllow section 


D467 to be encumbered with the descriptions ot 


the oftenses of embezzlement, secretion, and de- 


struction of mail matter of value which appear in 


the act of 1872. when such descriptions had no 


possible relevaney to the ottense ot lareenyv by 
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5467 amounts to. if the view of the other side is 


{) 


rifline letters, ete, which is also created by this 
section, for it certainly can not be said that to 
make the offense of larceny under this section it 
is necessary that the offenses of embezzlement, 
ete., or the facts necessary to constitute those 
offenses, should co-exist with or precede the 


offense of larceny, as detined by this section. 


If the detendant’s theory is sound it is difficult 
to understand why section 5467 did not begin in 
this way, namely: Any person employed in any 
department of the postal service who shall steal 
or take any note, bond, dratt, check, wairant, 
revenue stamp, et¢., Out ot any letter, packet, 
bay, or mail of letters, which shall have come 
into lis possession, either in the regular course 
of his official duties or in any other manner what- 
ever, and provided the same shall not have been 
delivered to the party to whom it is directed, 
shall be punishable by imprisonment at hard 
labor tor not less than one vear nor more than 


hve vears. 


It Is precisely this, and ho more, that section 


a he 


th 


7 


well founded, tor although that seetion desertbes 
the offenses of embezzlement, secretion, and de- 
struction of letters, ete., containing articles of 
value, the remarkable theory advanced is that it 
was the intention of the revisers and Congress 
to leave the offenses thus deseribed entirely desti- 
tute of the penal sanctions that attended them in 


the act of 1872. 


The rule is, that no word shall be rejected if by 
any reasonable construction it may take effect, 
or, as Justice Doddridge quaintly expressed it, 
“erery string ought to give its sound,” end it be- 
comes important to consider whether there exists 
any sufficient reason why this court should take 
upon itself the grave responsibility it is asked to 
assume, of consigning to silence the solemn words 


ofa public statute. 


[t must be borne in mind that the function of 
the revisers or commissioners who compiled the 
Revised Statutes was merely “to revise, simplify, 
arrange, and consolidate all statutes of the United 
States, general and permanent in their nature, 


which shall be in force at the time such commis- 
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sioners may make the final report of their doings” 
(Rev. Stat., appendix, p. 1089); and hence, as this 
court has said, the well-established rule in the 
several States applies to this revision of laws, 
that the antecedent laws will be presumed to be 
in force except in cases where the language of 
the revision rebuts and displaces the presumption, 
as in the case of The United States v. Bowen 
(100 U.S., 508). This presumption applies to 
criminal as well as other legislation. (Viterbo v. 
Friedlander, 20 U. 8., 726; Cambria Iron Co. v. 
Ashburn, 118 U. 8., 57; Detfeback v. Ilawke, 
115 U.S., 402; Parramore v. Taylor, 11. Gratt., 
220; ‘Taylor v. Delancey, 2 Caines Cases, 143.) 


In all cases of doubt, therefore, it is not only 
proper, but necessary, to refer to the original 
statutes which lave become incorporated in the 
revision, to ascertain precisely what the law was, 
for in such cases the old law will be conclusively 
presumed to have been intended to remain in 


foree. 


Now, can it be said properly, as contended by 
the defendant, that the language of section 5467 
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makes it perfectly clear, as in Bowen's ease, that 
Congress intended to repeal so important a pro- 
vision as that defining and punishing the offense 
of embezzling mail matter of value, and to abol- 
ish the long-standing distinction between embez- 
zling mere letters, ete., and letters, ete., containing 
things of value? If Congress had such a purpose, 
we make bold to say it resorted to the most re- 
markable way to show it that was perhaps ever 


employed before by a body of law-makers. 


So far from it, we maintain with confidence 
that the words of the section do not permit the 
mind to doubt as to the legislative intent to create 
and punish the offenses of secreting, embezzling, 
and destroying letters, etc., containing matter of 
value. ‘Theonly question that can be raised upon 
the language of the section is one of grammatical 
propriety, which the law does not condescend to 
settle any more than it does a question as to 


punctuation. 

Criminal statutes, it is sometimes said, are not 
liberally construed, but it is also laid down that 
they are not to be defeated by refining. The 
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question is one of intent, and the words of such 
statutes are made to yield and piy to a manifest 
intention. Thus the enactment that made it trea- 
son to kill a master was held to inelude a mistress 
(Dwarr. Stat., 635; U.S. v. Wiltberger, 5 Wh., 75; 
Am. Fur. Co. v. U.S., 2 Pet , 358; U.S. v. Morris, 
14 Pet., 464; U.S. v. Kerby, 7 Wall., 482). 

The old distinction, however, between criminal 
and other statutes as to latitude and strictness of 
construction seems merged in the more sensible 
modern rule that all statutes should be interpreted 
so as best to’subserve the intention. (Maxwell, 
Stats., 319, 2 ed., 1883 ) 


The case of Ruther v. Harris (L. 2., 1 Exch. 
D., page 97), decided in 1876, is a good illustra- 


tion of the modern rule. 


An act of Parliament provided that— 


No person shall fish for, catch, or kill by any means 
other than a rod and line any salmon between 12 
o'clock at noon on Saturday and 6 o’clock on Mon- 
day morning; and any person acting in contraven- 
tion of this section shall forfeit all fish taken by 
him, and any net or movable instrument used by 
him in taking the same. 


The respondents fished for salmon with a net 
during the prohibited hours, but as they did not 
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catch any fish it was contended in their behalf 

- that the net they had used for the purpose of 
taking salmon had not become forfeited. The 

summons was dismissed by the justices, but on 

i the appeal that decision was reversed and the 

net held to be forfeited. Mr. Baron Cleasby 


. said: 

No doubt the language at first sight appears to 
bear only the meaning put upon it by the justices; 
and we are bound to see that the coustruction con- 
tended for by the appellant’s counsel is clearly 
established; but I think that the section must mean 
that the net or movable instrument is to be forfeited 
if it is used for the purpose of taking salmon. 

And Mr. Justice Grove said: 

It is no doubt a rule of interpretation that the 
grammatical construction of a sentence must be 
followed, but this is not to be adopted when it leads 
to difficulty. IL chink it plain that the language of 
the section is not strictly accurate and grammatical ; 
and in my opinion it was intended that the net 
should be forfeited and the penalty incurred when- 
ever persons were unlawfully using it if fishing, 
although no salmon might be caught. 

This case shows that where the legislative 
intent is manifest the rules of grammar must 
give way. 

But if any doubt exists in the reader’s mind 
f ; . 

- as to whether the penalty denounced by section 


5467 applies to larceny only, the offense last de- 
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fined in the section, or also to the offenses defined 
in the preceding member of the section, that doubt 
will be immediately removed by reterence to sec- 


‘inal act (supra), on which the 


tion 279 of the origi 


section in question purports to be founded. 


The very point now in controversy arose and 
was decided in United States ». Pelletrau (14 
Blatch., 126). on a motion to quash an indict- 
ment under section 5467, In disposing of the 
motion the learned judge (Benedict) says: 


The averments of the indictments are that the ac- 
cused was a person employed as a letter-carrier in 
the postal service of the United States, and <cin- 
bezzled a certain letter, described, which was in- 
tended to be conveyed by mail, and which contained 
an article of value, described, which said letter had 
been entrusted to the accused, and had come into 
his possession as such letter-carrier. The conten- 
tion in behalf of the accused is that the only offense 
created by section 5467 is that of stealing or taking 
things out of a letter, packet or bag. * note tee 
It is contended that this section omits to say that 
persons doing any of the acts that are mentioned in 
the section prior to the last semicolon in it shall be 
liable to punishment, and makes punishahle only 
the acts mentioned after the words “any such per- 
son who shall,” following the semicolon. But this 
construction of the section is entirely too strict even 
for a criminal statute. It is conceded that if the 
conjunction “and” had been inserted between the 
semicolon and the words “any,” the statute would 
be complete. But the omission of the conjunction, 
by way of ellipsis, in such statutes, is a very com- 


ls 


mon thing. Sections 5463 and 5464, just above, 
present several instances of svc’: omissions. The 
intention of the statute is as plain without the con- 
junction as with it. Manifestly, two classes of of- 
fenses are intended to be created, one relating to 
the embezzlement of letters, &c., the other relating 
to stealing the contents of letters; and this inten- 
tion is carried out if we suppose an ellipsis, while, 
without an ellipsis, a very considerable part of the 
section is useless and void. According, then, to 
the familiar rule of construction, the statute should 
be read so as to render its language effective, and, 
by inserting the conjunction, this is done. So read, 
it creates the offense charged in the indictment. 
The motion to quash is, therefore, denied. 


To the same effect is United States v. Jenther 
(13 Blatech., 335), which was a motion in arrest 
of judgment after conviction under section 5467. 
In denying the motion, the same learned judge 


says: 
The accused was indicted under section 5467 of 

the Revised Statutes, charged with embezzling a 
letter intrusted to him as a carrier, to be carried 
and delivered by him. * * * Thesection under 
which the indictment is framed is devoted to the 
creation of two kinds of offenses—one appertaining 

to letters, the other to contents of letters. In cre- 
ating the offense of embezzling letters, the statute 
describes the subject of the offense as a letter in- 
tended to be conveyed by mail, or to be carried or 
delivered by a mail-carrier, * * * and which 
shall contain an article of value. This portion of 

the section is, to all appearances, complete, and 
there is nothing in it to indicate thac it does not 
state all the ingredients of the offenses intended to 

be created thereby. The statute then passes to 
another subject, namely, the contents of letters, and 
creates certain offenses in respect thereto. 
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fined in the section, or also to the offenses defined 


in the preceding member of the section, that doubt 


will be immediately removed by reference to see- 


tion 279 of the original act (supra), on which the 


section in question purports to be founded. 

The very point now in controversy arose and 
was decided in United States v. Pelletrau (14 
Blatch., 126) on a motion to quash an indict- 
ment under section 5467, In disposing of the 
motion the learned judge (Benedict) says : 


The averments of the indictments are that the ac- 
cused was a person employed as a letter-carrier in 
the postal service of the United States, and cin- 
bezzled a certain letter, described, which was in- 
tended to be conveyed by mail, and which contained 
an article of value, described, which said letter had 
been entrusted to the accused, and had come into 
his possession as such letter-carrier. The conten- 
tion in behalf of the accused is that the only offense 
created by section 5467 is that of stealing or taking 
things out of a letter, packet or bag. * - 
It is contended that this section omits to say that 
persons doing any of the acts that are mentioned in 
the section prior to the last semicolon in it shall be 
liable to punishment, and makes punishable only 
the acts mentioned after the words “any such per- 
son who shall,” following the semicolon. But this 
construction of the section is entirely too strict even 
for a criminal statute. It is conceded that if the 
conjunction “and” had been inserted between the 
semicolon and the words ‘“‘any,” the statute would 
be complete. But the omission of the conjunction, 
by way of ellipsis, in such statutes, is a very com- 
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mon thing. Sections 5463 and 5464, just above, 
present several instances of svc’: omissions. The 
intention of the statute is as plain without the con- 
junction as with it. Manifestly, two classes of of- 
fenses are intended to be created, one relating to 
the embezzlement of letters, &c., the other relating 
to stealing the contents of letters; and this inten- 
tion is carried out if we suppose an ellipsis, while, 
without an ellipsis, a very considerable part of the 
section is useless and void. According, then, to 
the familiar rule of construction, the statute should 
be read so as to render its language effective, and, 
by inserting the conjunction, this is done. So read, 
it creates the offense charged in the indictment. 
The motion to quash is, therefore, denied. 


To the same effect is United States v. Jenther 
(13 Blatech., 335), which was a motion in arrest 
of judgment after conviction under section 5467. 


In denying the motion, the same learned judge 


The accused was indicted under section 5467 of 
the Revised Statutes, charged with embezzling a 
letter intrusted to him as a carrier, to be carried 
and delivered by him, * * * Thesection under 
which the indictment is framed is devoted to the 
creation of two kinds of offenses—one appertaining 
to letters, the other to contents of letters. In cre- 
ating the offense of embezzling letters, the statute 
describes the subject of the offense as a letter in- 
tended to be conveyed by mail, or to be carried or 
delivered by a mail-carrier, * * * and which 
shall contain an article of value. This portion of 
the section is, to all appearances, complete, and 
there is nothing in it to indicate thac it does not 
state all the ingredients of the offenses intended to 
be created thereby. The statute then passes to 
another subject, namely, the contents of letters, and 
creates certain offenses in respect thereto. 


12 
fined in the section, or also to the offenses defined 
in the preceding member of fhe section, that doubt 
will be immediately removed by reference to sec- 
tion 279 of the original act (supra), on which the 


section in question purports to be founded. 

The very point now in controversy arose and 
was decided in United States 7. Pelletrau (14 
Blatch., 126) on a motion to quash an indict- 
ment under section 5467, In disposing of the 
motion the learned judge (Benedict) says: 


The averments of the indictments are that the ac- 
cused was a person employed as a letter-carrier in 
the postal service of the United States, and cin- 
bezzled a certain letter, described, which was in- 
tended to be conveyed by mail, and which contained 
an article of value, described, which said letter had 
been entrusted to the accused, and had come into 
his possession as such letter-carrier. The conten- 
tion in behalf of the accused is that the only offense 
created by section 5467 is that of stealing or taking 
things out of a letter, packet or bag. = * sch tes 
It is contended that this section omits to say that 
persons doing any of the acts that are mentioned in 
the section prior to the last semicolon in it shall be 
liable to punishment, and makes punishable only 
the acts mentioned after the words “any such per- 
son who shall,” following the semicolon. But this 
construction of the section is entirely too strict even 
for a criminal statute. It is conceded that if the 
conjunction “and” had been inserted between the 
semicolon and the words ‘‘any,” the statute would 
be complete. But the omission of the conjunction, 
by way of ellipsis, in such statutes, is a very com- 
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mon thing. Sections 5465 and 5464, just above, 
present several instances of sve’: omissions. The 
intention of the statute is as plain without the con- 
junction as with it. Manifestly, two classes of of- 
fenses are intended to be.created, one relating to 
the embezzlement of letters, \c., the other relating 
to stealing the contents of letters; and this inten- 
tion is carried out if we suppose an ellipsis, while, 
without an ellipsis, a very considerable part of the 
section is useless and void. According, then, to 
the familiar rule of construction, the statute should 
be read so as to render its language effective, and, 
by inserting the conjunction, this is done. So read, 
it creates the offense charged in the indictment. 
The motion to quash is, therefore, denied. 


To the same effect is United States v. Jenther 
(13 Blateh., 335), which was a motion in arrest 
of judgment after conviction under section 5467. 


In denying the motion, the same learned judge 


g 
Says: 
The accused was indicted under section 5467 of 
the Revised Statutes, charged with embezzling a 
letter intrusted to him as a carrier, to be carried 
and delivered by him. * * * Thesection under 
which the indictment is framed is devoted to the 
creation of two kinds of offenses—one appertaining 
to letters, the other to contents of letters. In cre- 
ating the offense of embezzling letters, the statute 
describes the subject of the offense as a letter in- 
tended to be conveyed by mail, or to be carried or 
delivered by a mail-carrier, * * * and which 
shall contain an article of value. This portion of 
the section is, to all appearances, complete, and 
there is nothing in it to indicate that it does not 
state all the ingredients of the offenses intended to 
be created thereby. The statute then passes to 
another subject, namely, the contents of letters, and 
creates certain offenses in respect thereto. 
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The case of the United States v. I’ralkenhainer 
(21 Fed. Rep., 624), although not arising on the 
section in question, arises on section 5469, which 
presents the identical question presented here, and 
is decided by Judge Brewer in exact conformity 
to the view of section 5467, taken by Judge Bene- 
dict, in the cases above cited. 


Opposed to these cases is United States v. Long 
(10 Fed. Rep., 879), in which Judge Pardee sum- 
marily disposes of the question now in hand in 
the way contended for by the defendant. But it 
is submitted that this case can not stand against 
the well-considered judgments referred to in sup- 
port of the opposite view, to which may be added 
United States v. Baugh (1 Fed. Rep., 784). 


If we adopt the theory of the defense, we must 
conclude that Congress intended to abolish the 
time-honored distinction between embezzlement 
of an ordinary letter and one containing some 
article of value, thus punishing the latter with 
the mild penalty preseribed for the former, and 
ignoring the principle that one engaged in the 
execution of an unlawful purpose is answerable 


for all the consequences that proceed from his 
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acts, whether he intended them or not—a prin- 
ciple upon which Congress undoubtedly pro- 
ceeded in declaring that embezzling letters con- 
taining articles of value should be punished more 
severely than embezzling letters not containing 
such articles, whether the offender knew the 


contents to be valuable or not. 


But the contention that the offense of embez- 


zling letters, ete., containing articles of value is 


covered by section 3891 is completely refuted by 


that section itself and by section 146 of the act 


from which it was taken. 


by sice. 
[Act approved June &, 1572. ] 


Sec. 146, That any person em- 
ployed in any department of the 
postal service who shall unlaw- 
fully detain, delay, or open any 


letter, packet, bag, or mail of 


letters intrusted to him, or which 
shall have come into his posses- 
sion, and which was intended to 
he conveyed by nfail, or carried 
or delivered by any mail-carrier, 
mail-messenger, route-agent, let- 
ter-carrier, or other person em- 
‘ployed in any cepartment of the 
postal service, or forwarded 
through or delivered from any 
post-oftice or branch post-office 
established by authority of the 
Postmaster-General; any such 
person whe shall secrete, embez- 
zie, or destroy any such letter, 


We place the two side 


[ Revised Statutes. ] 


Sec. Sel. Any person = em- 
ployed in any department of the 
postal service who shall unlaw 
fully detain, delay or open any 
letter, packet, bag or mail of let- 
ters intrusted to him, or which 
has come into his possession, and 
which was intended to be con- 
veyed by mail, or carried or de- 
livered by any mail-carrier, mail 
Inessenger, route agent, letter- 
carrier or other person employed 
in avy department of the postal 
service, or forwarded through or 
delivered from any post-office or 
branch post-office established by 
authority of the Postmaster 
General; or whe shail secrete, 
embezzle or destroy any such 
letter, packet, bag or mail of let- 


packet, bag, or mail of letters, 
as aforesaid, which shall not con- 


lain any securily for or assurance 


relating to money or other thing of 
ralue, every such person shall, 
on conviction thereof, for every 
such offense, forfeit anl pay a 
penaliy of not exceeding tive 
hundred dollars, or be impris- 
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ters, although it dues not contain 
any security for or assurance re- 
lating to money or other thing of 
ralue, shall be punishable by a 
fine of not more than tive hun- 
dred dollars, or by imprisonment 
for not more than one year, or 
by both. 


oned not more than one year, or 
both, at the discretion of the 
eourt. 

We maintain that the words in this section, 
“although it does not contain any security for or 
assurance relating to money or other thing of value,” 
point directly to section 5467 as defining and 
punishing the embezzlement of letters, ete., con- 
taining articles of value, just as in section 546%, 
making it penal for “any person” to steal, fraud- 
wently obtain, or open valuable letters, ete., the 
words “although not employed in the postal service” 
point to those sections in which similar aets by 
persons employed in that service are made pun- 
ishable. 

It is, theretore, respectfully sabmitted that 
both questions should be answered in the af- 


firmative. 


Was. A. Maury, 


Assistant Attorney-General, 


-_ 
bl 
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UPON A CERTIFICATE OF DIVISION IN OPINION 
FROM THE UNITED STATES CIRCUIT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE UNITED STATES ON REARGUMENT:. 


The defendant was indicted in the United 
States circuit court for the southern district of 
New York as an employé in the post-office at 
New York, under sections 5467 and 3891, Re- 
| vised Statutes, 
. The indictment contained four counts. 


The first charged, that the defendant, being such 
L 


4 The first and third were under section 5467. 
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nom 


emplove, did unlawfully and feloniously em- 
bezzle a letter in the mail of the United States 
setting out the address on the envelope inclosing 
che letter; that said letter was intrusted to him 
or came into his possession in the regular course 
of his oflicial duties; that it was intended to be 
carried by mail and had not been delivered; and 
that it contained an article of value, to wit, one- 
dollar silver certificate | |). 1). 

The third count is the same as the first, with 
the exception of the averment that the letter was 
intended to be carried and delivered by a letter- 
carrier (p. 2). 

To each of the other counts, namely, the sec- 
ond and rourth, a nolle prose 7 Wats entered betore 
the trial bevan, the defendant having moved the 
court that the district attorney should elect 


“whether he would proceed to trial upon the 


first and third counts of the indictment, founded 


upon section 5467 of the Revised Statutes of the 
United States, or upon the second and fourth 
counts, founded upon section 5891 of the Revised 


+) 


Statutes of the United States ” (). D?. 
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The defendent, having been convicted (p. 5), 


moved in arrest of judgment, and upon the con- 


sideration of that motion the judges of the court 


were divided in opinion upon the following ques- 


tions: 


1. Whether an offense against the United States under see- 

tion D407 Revised Statutes ts charges in either the tirst or the 
a ’ third count of the indietment? 

, # Whether the embezzlement Iry a person employed ina 
department of the postal service of a letter intended to lye 
conveyed by mail and containing an article of valne, whieh 
shall have come into the possession of such person, is mace 


an offense against the United States by » 54607 of the Revised 
Statutes of the United States, and whether any penalty is 
prescribed for sneh embezzlement by saul seetion 2 Cp. 6). 
7 ; 
; 
‘ ARGUMENT. 
Section 5467 Revised Statutes, upon which 
_ ’* >. . 7 . 
the indietment is founded, is as follows: 
_* 


|Any person employed in any department of the postal 
service who shall seerete, embezzie. or destroy anv letter. 
packet, bag, or mail of letters, intrusted to him, or whiel 
shall come inte his possession, and which was intended to be 
conveved by mail, orearried or delivered by any mail-eartier, 
ricedl nessetver, route agent, letter earrier, or other person 
employed in any department of the postal serviee, or for- 
warded through or delivered from any post-office or braneh 
post-ollice established by authority of the Postmaster-General, 
and which shall contain any note, bond, dratt, cheek, war- 
' rant,revenue-stamp, postage-statmp, ST iarunyye ben elope, postal- 
card, money-order, certificate of stock, or other pecuniary 

J obligation or SECUPIES of the Government, or of any oflicer 
' or fiseal agent thereof, of any description whatever; any 
i bank-note, bank post-bill, bill of exchange, or note of assign- 
ment of stovk inthe funds: any letter of attorney for receiv- 

' . ing annnities or dividends, seiling stock in the funds, or col- 
lecting the interest thereof: any letter of credit, nete, bend, 

warrant, draft, bill, promissory note, covenant, contract, 


. 
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or agreement whatsoever, for or relating to the payment 
of money, or the delivery of any article of vaine, or the per- 
formance of any act, matter, or thing; any receipt, release, 
acquittance, or discharge of or from any debt, covenant, or 
demand, or any part thereof; any copy of the record of any 
judgment or decree in any court of law or chancery or any 
execution which may have issued thereon; any copy of any 
other record, or- any other article of value, or writing repre- 
senting the same]: any seckh person who shall steal or take 
any of the things aforesaid out of auy letter, packet, bag, or 
mailofletters which shall have come into his possession, either 
in the regular course of his official duties or in any other man- 
ner whatever, and provided the same shall not have been de- 
livered to the party to whom if is direeted, shall be punish- 
able by imprisonment at hard labor tor not less than one year 
nor more than five years. . 


The contention on which the motion in arrest 
of judgment was placed, and which is urged in 
this court, is that no indictment against a post- 
office employe for embezzling a letter containing 
an article of value to be carried by mail or : 
mail carrier, ete., can be sustained under this 
section, and, as a necessary consequence, that 
no indictment will lie against any such person 
for secreting or destroying any such letter, but 
that the on/y offense punishable under the sec- 
tion is that of stealing or taking an article of 
ralue from any such letter bv a post-office em- 


ploye. 


According to this contention, the offenses of 


secreting, embezzling, and destroving letters con- 


> 
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taining articles of value, described in the section, 
have been left by Congress without any penal sanc- 
tion whatever, thus rendering vain and inopera- 
tive, as vindicatory legislation, all that part of 
the section which we have thrown within brack- 
ets, and degrading its imperial words to the 
humble office of making certain the general ret- 
erences “any such person” and “ any of the things 
aforesaid” which occur in the following part of 
the section: 

Section 5467 was intended by the revisers to 
take the place of section 279 of the act of 8th 


June, 1872 (17 Stat., 518). The two sections 


here follow in parallel columns, the differences 


between them being indicated by italies : 
[Act sth June, Ls72. 7 | Revised Statutes. ] 


Src. 270. That any person em- Src. 5407. Any person employ- 


ploved in any departmentof the 
postal service who shall secrete, 
embezzle, or destroy any letter, 
packet, bag, or mail of letters, 
intrusted to him, or which shall 
come into his possession, and 
which was intended to be con- 
veyed by mail, or carried or de- 
livered by any mail-carrier, mail- 
messenger, route-agent, letter- 
carricr,or other person emploved 
in any department of the postal 
service, or forwarded through or 
delivered from any post-ottice or 


edinany department of the post- 
aul service who shall seerete, em- 
bezzle, or destroy any letter, 
packet, baw, or mail of letters, 
intrusted te him, or which shall 
come into his possession, and 
which was intended to be con- 
veyed by mail, or carried or de- 
livered by any mail-earrier, mail- 
messenger, route agent. letter- 
carrier.or other person employed 
in any department of the postal 
service, or forwarded through or 
delivered trom any post-oflice or 


branch post-oftice established by 
authority of the Postmaster-Gen- 
eral, and which shallcontain any 
note, bond, dratt, check, war- 
rant, revenntte-stainp, postage- 
stamp, stamped envelope, postal 


card, money-order, certificate of 


stock, or other pecuniary obli- 
vation or security ef the Govern- 
ment, or of any officer or fiscal 
avent thereof, of any description 
Whatever: any bank-note, bank 
post-bill, bill of exchange, or 
note of assignment of stock Tn 
the funds: any letterot attorney 
for receiving annuities or divi- 
dends, selling stock inthe tunds, 
orcollecting the interest thereot: 
any letter of eredit, note, Loaotaal, 
warrant, draft, bill, promissory 
note, covenant, contract, 


agreement Ww hatsoever, for or re- 
lating tothe payment of money, 
or the delivery of any article of 
value, or the performance ofany 


matter, or thi any re- 


reienase, acanittance, or 


act, ties 3 
ceipt, 
discharge of or irom any debt, 
covenant, oOrany part 
thereot: any Copy of the record 
ofany judaement or decree in ans 
court of law or chancery, or any 
execution which may have issued 
thereon; any copy of any other 
record, or any other article ot 
Value, or writing representing 
the same: any such person who 
shall take any of the 
things aforesaid, ont of any let- 
ter, packet, bag, or mail ofletters 
Which shall have come into his 
POSSESSION, either in the reevular 
course of his ollicial duties, orin 
any other manner whatever, and 
previded the same shall not have 
been delivered to the party to 
whom it is directed, erery such 
pe PrSOW shall, on conviction the re of, 


or :lemana, 


stenl or 


sor Crery such offense, le in pris- 
oned at hard labor not less than 
one nor more than five years, 


y 


branch post-oftice established by 
authority ofthe Postmaster-Gen- 
eraland which shall eoutain any 
note, bonds draft, check, war- 
rant, revenue-stamp, postage- 
stamp, stamped envelope, postal 
card, money-order, certificate of 
stock, or other pecuniary obli- 
vation orsecurity of the Govern- 
ment, or ot any officer or fiscal 
avent thereof, ofany description 
whatever: any bank-note, bank 
post-bill, bill of exchange, or 
note of assignment of stock In 
the funds: any letterotattorney 
for receiving annuities or divi- 
(lends, selling stock in the funnels, 
or collecting the interest thereot: 
any letter of credit, note, boned, 
warriunt, draft, bill, promissory 
note, covenant, contract, or 
avreement Whatsoever, for or re- 
lating tothe payment of money, 
or the delivery of any article of 
Value, or the performance of any 
act, matter, or thing; anv re- 
ceipt, acquittance, or 
discharge of or trom any debt, 
covenant, or demand,or any part 
ay copy of the reeord 
fanny judgment or decree in any 
court of law or chancery or any 
executionwhichmay have issued 
thereon; any copy of any other 
record, or any other article of 
value, or writing representing 
the same: any such person who 
shall steal take any of the 
things aforesaid out of any let- 
ter, packet, baw or mail ot letters 
which shall have come into his 
possession, either in the regular 
Ntieial duties or in 
any other manner whatever, and 
provided the same shall not have 
been delivered te the party to 
whom it isdireeted, shall be pun- 
ishable by imprisonment at hard 
labor for not less than one year 
hor more than live years, 


relense, 


P| i. 
Pie TOO, 
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It is well settled that if a doubt arises as to the 


meaning of a provision of the Revised Statutes, 


resort may be had to the original statute from 


which such provision was taken for the purpose 
of ascertaining that meaning, the presumption be- 
ine in favor of the continuance in the revision of 
the law as it stood before the revision went into 
effect. 

United States +. Bowen, 100 UL S., 508, 513. 

United States v. Ilirseh, 7), 33. 

Myer v. Car Co., 102 ¢b., 1, 11. 

Northern Paeif. R. R. Co. « TLerbert, 116 @., 
H42. 

Cambria [ron Co. ¢ Ashburn, 118 7, 57. 

Defieback «. Ilawke, 115 tb., 402. 

Tavlor v. Delaney, 2 Caine’s Cases, 143. DPar- 
ramore v. Taylor, 11 Gratt., 220. 

In his vigorous opinion in ‘Taylor 7. Delancy 
Mr. Justice Spencer sii (p. low): 

My opinion is founded on this proposition, that where 
the law antecedently to the revision was settled, either by 
clear CX pressions in the statutes or adjudication on them, 
the mere change of plraseology shall not be deemed or con- 
strued a change of the law, unless such phraseology evidently 
purports an intention in the legislature to work achange. <A 
contrary construction might be productive of the most dan- 


gerous consequences, The qnuaintness of expression in some 
of the ancient British statutes, the circumstance of there 
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being several statutes on the same subject, required in many 
cases an entire change of language, but it has never until 
now been contended that thereby an alteration of the law 
was to be inferred, 

This language is perfectly applicable to the 
work of the revisers of the Statutes of the United 
States, whose commission was “ fo revise, simplify, 
arrange, and consolidate.” (Kev. Stat. App., p. 
1089.) Ina word, the office of the revisers was 
to make a systematic presentation of the Statutes 
of a general and permanent nature, simplifying 


and consolidating where advisable. 


We look in vain for any indication in the lan- 
guage of section 5467 of a purpose to change 
section 279 of the act of June 8&8, 1872, for 
which section 5467 was substituted. Hach see- 
tion defines, first, the offenses of secreting, em- 
bezzling, and destroying letters, ete., containing 
articles of value; and, secondly, the offenses of 
stealing and taking from such letters, ete., ar- 
ticles of value. ‘To this extent the two sections 
are identical, 

Wherein do they differ?) We. now present 
them side by side in such a way as to bring their 


differences into relief : 


Sec. 279. Thatany person em- 
ployed in any department of the 
postal service who shall secrete, 


embezzie, or destroy any letter 
* - - 


- J oa a4 


which shall centain any note, 
bona . . ’ 

* 2 7 + 
” . . : any 
such person who shall steal or 
take any of the things aforesaid 


out of any letter, * ' 
- = - 
* . hd 7 


every such person shall, on con- 
viction thereof, for every such of- 
Sense be imprisoned at hard labor 
not less than one nor more than 


Src. 5467. Any person em- 


| ployed in any department of the 


postal service W ho shall seerete, 
embezzle, or destroy any letter, 
ns ; 


7 > 
~~ a > - 


Which shall contain any note, 


bond . . ” 
a 
. . . : any 


sueh person whe shall steal or 
take any of the things aforesaid 
out of any letter, * % 


- 


shall be punishable by imprison- 
ment at hard labor tor not less 
than one year her more than five 
years. 


five years. 


Now, it is claimed by the defendant that sec- 
tion 5467 makes punishable only the offense of 
stealing and taking valuables from letters, be- 
‘ause it says that “any such person who shall 
steal, ete., shall be punishable, ete.,” thereby 
making it impossible, without grammatical im- 
propriety, to connect the punishment denounced 
with the previously described offenses of secret- 
ing, embezzling 


=? 


or destroying letters containing 
articles of value; whereas section 279 of the 
act of 1872, after defining the offenses described 
in section 5467, says “every such person shall, 


on conviction thereof, for every such offense, 


nee tae ing cee ne 
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ete.” It isthus apparent that if the words “every 
such person” had been inserted i} seetion DADE 
before the words 6 hall bi panishable,” cCvVvery | 


word of the seetion eould have etiect without 


departing from e@rammatical construction, 


Said the court in United States 7. Velletran (14 
Blateh., 126), dealing with the very question now 
In hand on a motion to quash the indictment, os 
is conceded that if the conpunction ‘and’ had 
heen inserted between the semicolon and the 
word ‘any,’ the statute would be complete.” The 
same may he said of the effect upon the sense of 
inserting in the section the conjunetion or be- 


tween the semicolon and the word ‘‘any.” 


& 

The lnagimary difliculty in the case rests on 

) kk cee The jntents — peal 

a PRUNE Cul MUCETY, 1 HT CHEION ot ( ONLTESS, 

which is what we are seeking, is wanifest, and the 

single question is, Shall that manifest intention 

prevail over or be frustrated by a eranimatical 

[apsus ? S 
Undoubtedly the xfention must prevail. ‘The l . 


rule as to erammatical construction,” says Pol- 


1] 


lock, B., “is subject to this condition, that how- 
ever plain the apparent grammatical construction 
of a sentence may be, if it be perfectly clear 
from the contents of the same document that 
the apparent grammatical construction can not 
be the true one, then that which upon the whole 
is the true meaning shall prevail «a spele of the 
eramunatical construction of a particular part of 
it.” (Wauehe. Middleton, 8 Eex., at p. 537; Wil- 
bertoree Oy) Statutes, Pp- ] is. 114 : Llardenstle ()) 


Statutes, 25, 29.) 


This court will never declare an act of Con- 
gress unconstitutional on doubtful premises, and 
it has been astute To find rensohs to avoid ascribe 
ine to Coneress the intention to override a treaty 
(Chew leony v. The United States, 112 UL S.. }?. 
536), or to put a fetter on a power lodged in the 
lixecutive hy the Constitution (Blake +. The 
United States, 105 U.S. 227). It may ‘be pre- 
sumed, then, that this court will be slow to hold 
that Coneress has done the absurd thing of de- 
scribing with particularity, the offenses of 


secreting, embezzling, and destroving letters, 


1? 


a. 


ete., containing valuable matter, in section 5467, 
without the purpose of annexing the penalty 
denounced in that section in connection with 
the associated and kindred offenses of  steal- 
ing or taking a thing of value from a letter, ete. 
It is in a high degree disparaging to Congress to 
sav that it had no purpose to make punishable, 
by section 5467, the orave offenses of secreting, 
embezzling, and destroying letters containing 
articles of value. If it had no such purpose, 
why did it define those offenses? Borrowing the 
words of the court in United States v. Stern (5 
Blateh , 512); to suppose that Congress, while 
pretending to remedy such an evil, intended to 
pass an act which by its own express words was. 
to be rendered wholly ineffective under any pos- 
sible circumstances, is to suppose Congress to be 
capable of deliberate folly, if not of fraud upon the 
public. [ entertain no doubt that it is the duty 
of a court to prevent such a result, and by treat- 
ing the words in question as surplusage, to carry 
out the intention of Congress as manifested by 


the passage of an act on the subject in question, 


13 
and by the various provisions which are ineor- 
porated in the aet. 


By section 279 of the act of 1872, the of- 
fenses of secreting, embezzling, and destroving, 
ete., are punishable precisely as the other of- 
fenses contained in that section of stealing and 
taking valuable things from letters, ete.; and 
what is more certain than that Congress intended 
to continue to visit all these offenses with the 


same punishment as the act of 1872 had done? 


When we consider the haste in which acts of 
Congress are sometimes drawn, and that it often 
happens that they are the work of several per- 
sons, it would be alarming, indeed, if the prinei- 
ple were established that a statute could not have 


effect contrary to its grammatical construction. 


It may be instructive to add what the supreme 
court of Alabama said on this subject in ‘Thomp- 
son v. The State (20 Ala., 62): 


The inartificial manner in which many of our statutes 
are framed, the inaptness of expressions frequently used, 
and the want of perspicuity and precision not unfrequently 
met with, often require the court to look less at the letter or 
words of the statute than at the context, the subject-matter, 


1+ 


the consequences and effects, and the reason and spirit of the 
law, in endeavoring to arrive at the will of the law-giver, 
Stradling +. Morgan, 1 Vlowd., 260; 2 ib., 465; 4 Litt., 377, 

and cases cited: LU. S, Div , 44. 
We hope to be able to show now by a series 
of well-considered cases that no such rule has ever 
been applied in construing criminal or civil stat- 


utes, 


In ‘Turner v. the State (40 Ala., 21) the indiet- 
ment was under section 3178 of the cede as 
amended hy the act of 25d January, LS66 (acts 
1865-6, p. 121). Section 3178 provided that 
any persol who buys, receives, coneeals, Or 
aids in the concealment of, any personal prop- 
erty, ete., must, on conviction, be imprisoned in 
the penitentiary not less then two or more than 
five years. The amendatory act added to the 
‘section these words, “or by fine and UpPrisol- 
ment, one or both, at the diserction of the jury try- 
ing the same,” thus making section 3178 read, in 
so far as relates to punisliment, as follows : 

Must, on conviction, be imprisoned in the penitentiary not 
less than two nor more than tive years, or by fine and im- 
prisoniment, one or both, at the discretion of the jury trying 
the same, 


Now, notwithstanding the argument that it was 


inadmissible, because wegrammatical, to supply 
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any words between the particle “or” where it first 
occurs in the amendment and the words “by fine 
and imprisonment” but ‘be anprisouned,” and as 
the words so supplied made nonsense the amend- 
atory law must be disregarded as unutelligeble, 
the court held that the amendatory law showed 
a clear purpose to provide alternative punish- 
ments, at the discretion of the jury, and that “by 
supplying the words ‘he punished’ atter the word 
‘or,’ where it first occurs In the amendment, so 


that it will read ‘or be punished, ete., what is 


simply a verbal inaccuracy will be corrected” (p. 26), 
One judve dissented on the grammatical ground 
that as the ellipsis in the amendatory law could 
only be supplied with the words ‘be auprisoned,” 
thus making no sense, the law was void (p. 81). 


See also i} orrell We The Slate | 1? Ala. (or x 


In precise accordance with this decision is the 
late Hnelish ease of Leulher v. Harvis (LR. 1 Tex. 
Div., |). 97). 

The act of 24,25 Viet., c. 109, s. 21, enaeted— 

No person shall fish for, eateh, or kill by any means other 


than a rod and line any salinon between IY o'clock at neon 
on Saturday and 6 o'clock on Monday morning: and any per- 


teited. 
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son acting in contravention of this section shall forfeit all 
lish taken by him, and any net or movable instrament used by 
him in taking the same. 


The respondents fished for salmon with a net 


Mr. 


No doubt the language 
the meaning put upon it by the justices: 


had not become forfeited. 


Baron ( ‘leasby 


during the prohibited hours, but as they did not 
catch any fish it was contended in their behalf that 
the net they had used for the purpose of taking salmon 
The summons was dis- 
missed by the justices, but on the appeal that 
decision was reversed and the net held to be for- 
said : 


at first sight appears to bear only 


and we are bound 


to see that the construction contended for by the appellant’s 


counsel is clearly established ; 
must mean that the net or movable 


but I think that the 


section 
instrument is to be for- 


feited if it is used ror the purpose of taking salmon. 


And Mr. 


Justice Grove said: 


It is no doubt a rule of interpretation that the grammatical 


construction of a sentence 


to be 


must be followed, 
adopted when it leads to diftieulty. 


but this is not 
I think it plain 


that the language of the section is not strictly accurate and 


graminatical ; 


and in my opinion it was intended that the 


net should be forfeited and the penalty ineurred whenever 
persons were unlawfully using it in lishing, although no sal- 
mon might be caught. 


Where 


the 


words ot 


a 


tions before an election committee 


questions put to him, the court held that the 


statute seemed to 


authorize a witness answering criminating ques- 


to demand 


the protection of a certificate if he answered the 
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statute must be read as though it contained the 
provision that the committee asking the ques- 
tions should not grant the certificate if they be- 
lieved the witness’s answers false or evasive in any 
respect. (‘The Queen v. Hulme, L. R., 5 Q. B., 


377. 


And the Supreme Court of Pennsylvania held 
that where an act aflixed a penalty of not less than 
one nor more than three hundred dollars the 
minimum penalty was one hundred dollars (North 


v. Peck, 7 Pa. St., 268), 


The Supreme Court of Missouri held that the 
provision of the State insurance law forbidding 
any insurance company to do business until it 
had 5100,000 of its capital paid in and invested 
in stocks or bonds of the State or in Treasury 
notes or stocks of the United States “ or in notes or 
bonds secured by mortgages or deeds of trust on un- 
incumbered real estate worth at least double the 
amount loaned thereon,” should be read as though 
it contained the provision that ‘ the unincumbered 
real estate” referred to should be situate in the 


sy 
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State of Missouri (State ex rel. Ins. Co. v. Ning, 
44 Mo., 283). 


These cases and the others following next here- 
upon fully support Mr. Hardeastle in his remark 
(Statutes, p. 44) that ‘where the alternative lies 
between either supplying words by implication 
or adopting a construction which deprives cer- 
tain existing words of all meaning, it is usual to 
supply the words.” (Jv re Wainwright, 1 Phil- 
lips, 258; ‘Townsend v. Deacon, 3 Ex., 706; 
Garby v. Ilarris, 7 Ex., 591; Huxam v. Wheeler, 
3 11.&C., 76; Ree. v. Dowling, 8 KE. & BL., 606.) 
These cases are sufficient to establish the prin- 
ciple advanced, and it would be quite unprofit- 


able to add to the number given. 


T’o consign to silence all that part of section 
5467 which relates to the offenses of secreting, 
embezzling, and destroving letters, ete., contain- 
ing valuable matter, would be to disregard the 
great canon that ‘‘a statute ought to be so con- 
strued that, if it can be prevented, no clause, sen- 
tence, or word shall be superfluous, void, or insig- 
nificant.” (R. v. Bishop of Oxford, L. R., 4 (). 


sae 


— 


1) 
B. D., 261; Comm. v. Alger, T Cush., 89; Wil- 


berforce Stat., p. 118.) It was in enforcing this 
same principle that Mr. Justice Doddridge said, 
in Blamford v. Blamford (8 Buls., 105), that 
“every string ought to give its sound.” In Good- 
al’s case, 5 Rep., 99a, it was said that the law 
‘will never reject any word, «f by any reasonable 
construction it may take effect” * * * 

The courts, says a legal classic, will not “ecavil 
about the propriety of words when the intent of 
the party appears, but will rather apply the 
words to fulfill the intent than destroy the intent 
by reason of the insufficiency of the words” (Broom 


Max. [523]). 


No argument in support of the defendant's 
position can be deduced trom the familiar rule 
that criminal statutes must be taken strictly and 
in favor of the accused, because that rule has no 
application to cases other than those where there 
is ambiguity and doubt as to intent. But here 
there is no ambiguity or doubt as to the intent of 


Congress to make punishable the offenses of se- 
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secreting, embezzling, and destroying letters con- 
taining valuable matter. 

This interition being clear the rule applicable 
to the kinds of statutes, without exception, must 
be enforced, namely, that where the intention is 


clear it must be faithfully carried out. 


How otherwise can we understand the ruling 
that an enactment making it treason to kill a mas- 
ter included a mistress (Dwarr., Stat.,635), or the 
language of this court “that though penal laws are 
to be construed strictly, they are not to be con- 
strued so strictly as to defeat the obvious inten- 
tion of the legislature” (U.S. v. Wiltberger, 5 
Wh., 75; Am. Fur. Co. v. U.S, 2 Pet., 358: US. 
v. Morris, 14 Pet., 464). 


When we reflect that even so late as the time 
of Sir Samuel Romilly the number of capital of- 
fenses in England was tivo hundred and thirty, it 
is hardly to be marveled at that English courts 
have sometimes, in tenderness for human life, eon- 
strued criminal laws so as to defeat their intent. 


But with the mitigation of punishments has come 
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a corresponding reaction in the application of the 
canon, that penal laws must be construed strictly 
in favor of the accused. Says an eminent writer 
on this branch of the law, Sir Peter Benson Max- 
well: 


The rule which requires that penal and some other statotes 
shall be eonstrned strictly was more rigeronsly applied in 
former times, when the number of capital offenses was one 
hundred and sixty or more; when it was still punishable 
with death to cut down a cherry-tree in an orchard, or to be 
seen for a month in the company of gipsies. But it has lost 
much of its foree and importance in recent times, since it has 
hecome more and more je nerally recognize d that the paramount 
duty of the judicial interpreter is te put upon the lanquage of the 
legislature, honestly and faithfully, its plain and rational meaning, 
and to promote its object. It was founded, however, on the 
tenderness of the law tor the rights of individuals, and on the 
sound principle that it is tor the legislature, not the court, to 
define a crime and ordain its punishment. (Stat., p. dis, 2 
Kad., London, 1583. ) 


To this may be profitably added what. fell 
from Wheeler, J., in Randolph v. The State (9 
Texas, 525). Ile said: 


It is trne that penal statutes must be construed strictly, 
and Very great strictness has been observed in the construe- 
tion of those of the most highly penal character, Asin the 
familiar instanee given by Blackstone of the construction of 
the statute of 14 Geo. IL, ¢. 6, which made the stealing of 
sheep or other cattle felony without the benetit of clergy. 
These general words, *‘ or other cattle,” were looked upon as 
too loose to create a capital offence, and the aet was held to 
extend to nothing but sheep. This strictness, however, was 
adopted in favor of life; and it has never been observed in 
the constrnetion of statutes enacted for the punishment of 
mere misdemeanors, or these miner offences which are not 
punished with great rigor. It has been said by very high 
authority, and such is the uniform language of the courts, 
that, though penal statutes are to be construed strietly, they 
are not to be construed so strictly as to defeat the obvious 


~)) 


intention of the legislature. The words of a statute are not 
to be narrowed to the exclusion of cases which those words, 
in their ordinary acceptation, or in that sense in which the 
legislature had obviously used them, would comprehend, 
(> Wheat., R. 76, 94.) 

In construing statutes, penal as well as others, an interpre- 
tation must never be adopted that will defeat the purpose for 
which the enactment was obviously intended. (0 Wheat., 
R. Os.) 

If words of a statute may be rejected alto- 
vether, as in UL S.v. Stern (5 Blateh., 512), if a 
statute may be construed contrary to the letter, as 
in the case: reported in Fitzherbert’s Abridg- 
ment and cited with approbation by the Privy 
Council (8 Moore DP. C. Cas., 424, Ruchkmaboye v. 
Lulloobhoy ), where, to a plea that the plaintiff was 
uw year and a dav after the fine levied within the 
four seas and did not claim, it was replied by the 
plaintift that he was at that time in Seotland the 
whole vear and a day, without that he was in 
Eneland, and held by the court that the replica- 
tion was suflicient, Scotland being another realm 


by itself and hence nof within the four SCUS, in the 


hidden sense of the statute, and as in the case of 


Silver v. Ladd (7 Wall, 219), where this court 


held that an “unmarried woman” eame within 


the term “single man,” and as in the case of 


Reiche v. Smythe (13 Wall, 162), where it was 


are 


— ad 
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held that “dirds” did not fall within a statute 
levying a duty on “horses, mules, hogs, and 
other five animale a Ld tel gi YHg ttt, 

/ 


When the intent calls for the presence of cer- 
tain omitted words, such words are “ virtually 
written,” as said Mr. Justice Coleridge in the 
creat case of Guynne v. Burnell (7 Cl. and Fin., 
p. 607), and it is familiar law that what is neces- 
sarily implied is as much a part of a writing 


ing as what is expressed. 


And why should the courts not possess the 
power of supplying words unintentionally omit- 


ted by the legislature ? 


This power is no greater 
than the one undeniably possessed and daily ex- 
ercised by them, namely, that of supplying the 


meanings of the words actually used. 


Almost every word in a language is a fascicu- 
lus of many different meanings, and no one ean 
tell what a given word in a writing signifies 
without a knowledge of the context in which that 
word oceurs. It was only by a consideration of 


the context in which it appears that this court 
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was able to settle which one of the various senses 
of the word “necessary” was intended by the 
framers of the Constitution in the residuary 
grant of power, ‘to make all laws necessary and 
proper,” ete. (Cons.,,Art. I, see. 8, cl. 18; Ie- 
Cullough v. Maryland, 4 Wheat., 413.) This idea 


of the indeterminateness of language is thus given 


’ 


by Sir William Ilamilton. He SAYS: 


All languages by the same word express a multitade of 
thoughts more or less differing from each other. Now, what 
is the consequence of this?) It is plain that if a word has 
more than asingle meaning attached to, it when it isemployed 
it can not of itself directly and peremptorily suggest any defi- 
nite thought: all that itean dois vaguely and hypothetieally 
to suggest a variety of different notions; and we are obliged, 
from a consideration of the context—of the tenor, of the gen- 
eral analogy, of the discourse, to surmise, with greater or 
less assurance, With greater or less precision, what particular 
bundle of characters it was intended to convey. Words, in 
fact, as languages are constituted, do nothing more than 
sugvest—are nothing more than hints: hints, likewise, which 
leave the principal part of the process of interpretation to be 
performed by the mind of the hearer, 


Possessing, then, this power to reduce to cer- 
tainty the uncertainty of language, is it any 
greater power for the courts to be able to say 
that there is a piain manifestation of legislative 
intent in a statute, notwithstanding the omission 
of one or more words, to say, coming to the mat- 
ter in hand, that it is perfectly clear that Con- 


gress, in s2ction 5467, intended to define and 
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echi- 


make punishable the offenses of secretine 


>) 
bezzling, and destroying letters, etc., containing 
things of value, the one punishment denounced 
being by necessary intendment applicable to all 
the offenses described in the section, just as it 


had been under section 279 of the act of 1872. 


The very point now in controversy arose and 
was decided in United States v. Pelletrau (14 
Blatch., 126) on a motion to quash an indict- 
ment under section 5467. In disposing of the 
‘motion the learned judge (Benedict) says: 


The averments of the indictments are that the acensed was a 
person employed as a letter-carrier in the postal service of the 
United States, and embezzled a certain letter, described, which 
was intended to be conveyed by mail, and which contained 
an article of value, deseribed, which said letter had been en- 
trusted to the accused, and had come into his possession as 
such letter-carrier. The contention in behalf of the acensed 
is that the only offense created by seetion 5467 is that of 
stealing or taking things out of a letter, packetor bag. * * 
* It is contended that this seetion omits to say that persons 
doing any of the acts that are mentioned in the section prior 
to the last semicolon in it shall be liable to punishment, and 
makes punishable only the aets mentioned after the words 
‘‘any such person who shall,” following the semicolon. But 
this construction of the section is entirely too striet even for 

_aecriminal statute. It is coneeded that if the conjunetion 
“and” had been inserted between the semicolon and the 
words “ any,” the statute would be complete. Dat the omis- 
sion of the conjunction, by way of ellipsis, in such stat- 
utes, is a very common thing. Sections 5405 and 5404, just 
above, present several instanees of such omissions, The in- 
tention of the statute is as plain without the conjunetion as 
with it. Manifestly, two classes of offenses are intended to 
be created, one relating to the embezzlement of letters, ete., 
the other relating to sfealing the contents of letters; and 
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this intention is carried out if we suppose an ellipsis, while, 
Without an ellipsis, a very considerable part of the section Is 
useless and void. According, then, to the familiar rule of 
construction, the statute should be read so as to render its 
eeminene effective, and, by inserting the conjunction, this 
isdone. So read, it creates the offense charged in the indiet- 
ment. The motion to qnash is, therefore, denied, 


To the same effect is United States v. Jenther 
(13 Blateh., 535), which was a motion in arrest 
of judgement after a conviction under section 
5467. In denying the motion the same learned 


judge savs: 


The accused was indicted under section 5467 of the Revised 
Statutes, charged with embezzling a letter intrusted to him 
as a earrier, to be carried and delivered by him, * * * 
The section under which the indictment is framed is devoted 
to the creation of two kinds of offenses—one appertaining to 
letters, the other to contents of letters. In creating the offense 
of embezzling letters, the statute describes the subject of the 
offense as a letter intended to be conveyed by mail, or to be 
carried or delivered by a mail-carrier, . and which 
shall contain an article of value. This portion of the section 
is, to all appearances, complete, and there is nothing in it to 
indicate that it does not state all the ingredients of the 
offenses intended to be created thereby. The statute then 
passes to another subject, namely, the contents of letters, and 
creates certain offenses in respect thereto, 


The case of The United States v. Fralkenhainer 
(21 Fed. Rep., 624), although not arising on the 
section in question, arises on section 5469, which 
presents the identical question presented here, 
and is decided by Judge Brewer, in «a well-con- 


sidered judgment, in exact conformity to the 
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view of section 5467 taken -by Judge Benedict, 
in the cases above cited. 

Opposed to these cases is United States v. Long 
(10 Fed. Rep., 879), in which Judge Pardee, in 
an opinion which does not seem well considered, 
disposes of the question now in hand in the way 
contended for by the defendant. But it is sub- 
mitted that this case can not stand against the 
‘ases referred to in support of the opposite view, 
to which may be added United States v. Baugh 
(1 Fed. Rep., 784). 


If we adopt the theory of the defense, we must 
conclude that Congress intended to abolish the 
time-honored distinction between embezzlement 
of an ordinary letter and one containing some 
article of value, thus punishing the latter with 
the mild penalty prescribed for the former, and 
ignoring the principle that one engaged in the 
execution of an unlawful purpose is answerable 
for all the effects which his act tends to produce, 
and does in fact produce—a principle upon which 
Congress undoubtedly proceeded in declaring 


that embezzling letters containing articles of 
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value should be punished more severely than 
embezzling letters not containing such articles, 
whether the offender knew the contents to be 


valuable or not, 


But it is said that it repented Congress of 
having been so severe in punishing the offenses 
of secreting, embezzling, and destroying: letters, 
etc., containing valuable matter, because the 
euilty purpose to secrete, embezzle, or destroy : 
letter containing valuable matter could not be 
ascribed to the delinquent, who could not possibly 
know until he had opened it whether its contents were 
valuable or not! So Congress, in this supposed 
maudlin mood, coneluded to put all letters on 
the same plane, and to repeal the harsh distinction 
between secreting, embezzling, and destroying 
ordinary letters, etc., and letters, ete., containing 
raluable matter, making them all mere misde- 


meanors punishable bv fine or imprisonment. 


We are not told how Congress came to define 
in section 5467 the offenses of secreting, embez- 
zling, and destroying letters, ete., containing arti- 


cles of value without any intention of punishing 
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them, but, as if this needed no explanation what- 
ever, we are told that Coneress declared its in- 
tention to make this alleged change in the law 
by section 3891, in language which we have 
italicised in giving the section, as follows: 

Sec. $-91. Any person employed in any department of the 
postal service who shall unlawfully detain, delay, or open any 
letter, packet, bag, or mail of letters intrusted to him, or 
which has come into his possession, and which was intended 
to be conveyed by mail, or carried or delivered by any mail- 
carrier, mail messenger, route agent, letter-carrier, or other 
person employed in any department of the postal service, or 
forwarded through or delivered trom any post-ottice or branch 
post-office established by anthority of the Postmaster-Gien- 
eral; or who shall secrete, embezzle, or destroy any such let- 
ter, packet, bag, or mail of letters, a/f/hough it does not contain 
any security for or assurance relating to money or other thing of 
ralue, shall be punishable by a tine of not more than five hun- 
dred dollars, or by imprisonment for not more than one year, 
or by beth. 


[t is gravely argued that in reading this erim- | 
inal statute the purpose to create a new offense 
‘an be drawn from the use of such indirect lan- 
guage as “although it does not contain any security 
for or assurance relating to money or other thing of 
value.” In aword, that it is rather to be supposed 
that Congress intended by this phraseology to 
create the vew misdemeanors of secreting, embez- 
zling, and destroying letters, ete., containing 
valuable matter than that it intended to punish 


the same offenses, which it has so elaborately 
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detined in section 5467, by the penalty denounced 
in that section. 


But it may be asked what was the sense in 
creating the new misdemeanors of secreting, em- 
bezzling, or destroying letters, ete., containing 
valuable matter ¢f they were to be punishable like 
the offenses of secreting, embezzling, and destroying 
ordinary letters? Clearly the ground was fully 
covered by the offenses of secreting, embezzling, 
and destroying letters of all kinds and other mail 


matter created by this same section 3891. 


Viewing now section 3891 in connection with 
section 146 of the act of 1872, on which it is 
based, the mind can not hesitate to conclude that 
as section 146 of the act of 1872 referred by the 
words in italics to section 279 of that act, so does 
section 3891 refer, by the words italicized, to 
section 5467. We give the two sections side by 


side: 


[Act approved June x, 1872.) | Revised Statutes. ] 

Sec. 146, That any person em- Sec. S801, Any person em- 
ployed in any department of the ployed in any department of the 
postal service who shall unlaw- postal service who shall unlaw- 


fully detain, delay, or open any fully detain, delay or open any 
letter, packet, bag, or mail of letter. packet, baw or mail of let- 


‘etters intrusted to him,or which 
shall have come into his posses- 
sion, and which was intended to 
be conveyed by mail, or earried 
or delivered by any mail-carrier, 
mail-messenger, route agent, let- 
ter-carrier, or other person em- 
ployed in any department of the 
postal service, or forwarded 
through or delivered trom any 
post-oflice or branch post-oflice 
established by authority of the 
Postmaster-General: any such 
person who shall secrete, embez- 
zle, or destroy any such letter, 
packet, bag, or mail of letters, 
as aforesaid, which shall not con- 
tain any security for or assurance 


relating to money or other thing of 


value, every such person shall, 
on conviction thereof, for every 
such offense, forfeit and pay a 
penalty of not exceeding five 
hundred dollars, or be impris- 


oned not more than one year, or 


both, at the diseretion of the 


court, 


ol 


ters intrusted to him, or which 
has come into his possession, and 
which was intended to be con- 
veyed by mail, or carried or de- 
livered by any mail-earrier, mail- 
messenger, route-agent, letter- 
carrier or other person employed 
in any department of the postal 
service, or forwarded through or 
delivered from any post-oftice or 
branch post-ottice established by 
authority of the Postmaster- 
General; or who shall secrete, 
embezzle, or destroy any such 
letter, packet, bag or mail of let- 
ters, although it does not contain 
any security for or assurance re- 
luting to money or other thing of 
ralue, shall be punishable by a 
line of not more than tive hun- 
dred dollars, or by imprisonment 
for not more than one year, or 
by both. 


Another instance in the Revised Statutes of 


this mode of reference by one section to another 


is furnished by section 5469, which makes it 


penal for “ any person” to steal, fraudulently ob- 


tain, or open valuable letters, etc., and then says, 


“although not employed in the postal service,” mani- 


festly pointing to those sections in which similar 


acts by persons emploved in that service are 


made punishable. 


Was it ever contended that the words “ a/- 


though not employed in the postal service” 


made 
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Statement, 


Defendant, a post-office employee, was found guilty 
of the embezzlement of a letter containing an article of 
value on an indictment based upon § 5467, R. S. 

And the-cause coming on to be heard upon a motion 
in arrest of judgment and for a new trial before two 
judges in the Southern District of New York, at such 
hearings the following questions occurred. 


I. Whether an offense against the United States 
under Section 5467, R. S., is charged in either the first 
or third count of the indictment ? 


Il. Whether the embezzlement, by a person em- 
ployed in a department of the Postal Service, of a let- 
ter intended to be conveyed by mail and containing an 
article of value, which shall have aome into possession 
of such person is made an offense g gainst the United 
States by Section 5467 of the Rev %d Statutes of the 
United States, and whether any }.,.jlty is prescribed 
for such embezzlement by said section ? 


») 

Upon which questions the judges aforesaid were «i- 
vided in opinion, and have certified the above questions 
to this Court. 


Defendant’s Points. 


I. No penalty is prescribed for any offense under 
Section 5467, R. S. (the section under which defendant 
was found guilty) except for that of stealing or taking 
out of a letter its valuable contents by an employee in 
the Postal service. 

U.S. vs. Long, 10 Fed. Rep., 879. 


II. The simple embezzlement of a letter, whether 
the same shall contain anything of value or not, is pro- 
vided for by Section 3891, R. 8. 

The language of that section is “ although it does not 
contain, &c.,” a fortiori if it did contain anything of 
value (as in the case at bar) the section is all the more 
applicable, and under that section a penalty is pre- 
scribed for the offense charged in the indictment. 


III. The etymology of the language of Section 3891, 
R. S., sustains the defendant’s position ; “although” is 
the synonym for “notwithstanding,” and is used to 
bring the adversative proposition into the greater 
prominence. 

Webster’s Dictionary. 
Ogilvie’s New Imperial Dictionary. 
Soule on English Synonyms. 


If one says “I shgll go, notwithstanding it is nota 
pleasant day,” th ™temination to go if it 7s pleasant 
is all the more stivhgly implied. 
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IV. A reasonable and just’ construction of Section 
3891, KR. S., would bring the defendant's offense within 
that section. 

One may have embezzled a letter from a motive re- 
moved as far as possible from that of taking from the 
letter any article of value, in fact, may never have sus- 
pected that it contained any such article; should the 
mere fact that the letter did happen to contain some- 
thing of value take his offense out of the category of 
misdemeanors (where his intent rightly fixed it) and 
raise it to the grade of a felony ! 

In point of fact there are but two grades of offenses 
covered by Sections 3891 and 5467, R. S.: the jrs¢ is 
that of embezzling a letter, and the second? is that of 
embezzling a letter and abstracting its valuable con- 
tents. If the letter contains nothing of value, the of- 
fense covered by Section 5467, R.S., cannot be com- 
mitted. If the letter does contain something of value 
the offense provided for in Section 5467 may be com- 
mitted, or may not be, and whether it be or not, will 
depend upon the action of the offender after the 
embezzlement shall have taken place, and in the case 
of this defendant his wrong-doing stopped with the 
embezzlement. 


V. The language used by Congress in the sections 
under consideration must be deemed to be the legis- 
lative declaration of the Statute law on the subjects 
which they embraced, and when its meaning is plain 
the Courts cannot look to the statutes which have 
been revised to see if Congress erred in this revision. 

U.S. vs. Bowen, 100 U. S., 513. 

Vietor vs. Arthur, 104 U. S., 498, 
and it is submitted that the meaning of the sections 
under consideration 7s plain. 

But, if recourse be had to the acts revised: Section 
146 of the Act of June 8, 1872, expressly provides a 
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penalty for the embezzlement of a letter which shall 
not contain anything of value”; while Section 279 of 
the same act may be construed to provide a penalty 
for the embezzlement of a letter containing an article 
of value. 

In the revision, however, the language of both 
sections has been changed: Section 146 has been 
broadened so as to punish the offense of embezzling a 
letter whether the same shall or shall not contain any- 
thing of value (see § 3891, R. 8.); while Section 279 has 
also been changed so that now “ by no grammatical 
construction nor by any reasonable intendment ” can it 
be made to cover the offense alleged in the First and 
Third Counts of the indictment (see § 5467, R.S.). 

Before the revision the two sections were harmonious ; 
as changed they are harmonious still. 


VI. Section 5467, Kt. S., is a penal statute, it 
subjects an offender under its provisions to a term 
of five years’ imprisonment and “ must be expounded 
strictly againse offenders and liberally against the 
offense.” 

The doctrine is fundamental in English and American 
law that there can be no constructive offenses ; that 
before a man can be punished his case must be plainly 
and unmistakably within the statute, and if there be any 
fuir doubt whether the statute embraces it, that doubt is 
to be resolved in favor of the accused. 

U.S. vs. Morris, 14 Peters, 464. 

U.S. vs. Wiltberger, 5 Wheat., 76. 

U.S. vs. Sheldon, 2 Wheat., 119. 

1 Bishop’s Criminal Law, Sees. 134, 145. 


Both of the questions certified should be answered 
in the negative, and the judgment should be arrested. 
BensAMIn Barker, Jr, 
Counsel for Defendant. 
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(Aor APPROVED JUNE Stu, 1872. 

Sec. 146. That any person em- 
ployed in any department of the 
postal service who shall unlawful- 
ly detain, delay or open any letter, 
packet, bag or mail of letters in- 
trusted to him, or which shall 
have come into his possession, 
and which was intended to be 
conveyed by mail, or carried or 
delivered by any mail-cuarrier, 
muail-messenger, route-agent, let- 
ter-carrier or other person em- 
ployed in any department of the 
postal service, or forwarded 
through or delivered from any 
post-office or branch post-office 
established by authority of the 
Postmaster-General ; any such 
person who shall secrete, em- 
bezzle or destroy any such let- 
ter, packet, bag or mail of let- 
ters, as aforesaid, which shall not 
contain any security for or as- 
surance relating to money or 
other thing of valne, every such 
person shall, on conviction there- 
of, for every such offense, for- 
feit and pay a penalty of not ex- 
ceeding five hundred dollars, or 
be imprisoned not more than 
one year, or both, at the dis- 
cretion of the court. 

Sec. 279. That any person em- 
ployed in any department of the 
postal service who shall seerete, 
embezzle or destroy any letter, 
packet, bag or mail of letters in- 
trusted to him, or which shall 
come into his possession, and 
which was intended to be con- 
veyed by mail, or carried or de- 
livered by any mail-carrier, mail- 
messenger, route agent, letter- 
carrier or other person employed 
in any department of the postal 
service, or forwarded through or 
delivered from any post-ottice or 
branch post-office established by 
authority of the Postmaster- 
General, and which shall con- 
tain any note, bond, draft, check, 
Warrant, revenue stamp, post- 
age stamp, stamped envelope, 
postal card, money order, cer- 
tificate of stock, or other pecu- 
niary Obligation or security of 
the government, or of any offi- 
cer or fiscal agent thereof, of 


(ReviseED STATUTES. ) 

Sec. S801. Any person = em- 
ployed in any department of the 
postal service who shall unlawful- 
ly detain, delay or open any let- 
ter, packet, bag or mail of letters 
intrusted to him, or which has 
come into nis possession, and 
which was intended to be con- 
veyed by mail, or carried or de- 
livered by any mail-carrier, mail 
messenger, route agent, letter- 
carrier or other person employed 
in any department of the postal 
service, or forwarded through or 
delivere? from any post-office or 
branch post-office established by 
authority of the Postmaster- 
General; or who shall secrete, 
embezzle or destroy any such 
letter, packet, bag or mail of 
letters, although it does not con- 
tain any security for or assur- 
ance relating to money or other 
thing of value, shall be punish- 
able by a fine of not more than 
five hundred dollars, or by im- 
prisonment for: not more than 
one year, or by both. 


Sec. 5647. Any person  em- 
ployed in any department of the 
postal service who shall secrete, 
embezzle or destroy any letter, 
packet, bag or mail of letters in- 
trusted to him, or which shall 
come into his possession, and 
which was intended to be con- 
veved by mail, or carried or de- 
livered by any mail-earrier, mail 
messenger, route agent, letter- 
carrier or other person employed 
in any department of the postal 
service, or forwarded through 
or delivered from any post-office 
or branch post-oftice established 
by authority of the Postmaster- 
General, and which shall con- 
tain anv note, bond, draft, check, 
warrant, revenue stamp, post- 
uge stamp, stamped envelope, 
postal card, money order, certifi- 
cate of stock or other pecuniary- 
obligation or security of the gov- 
ernment, or of any officer or 
fiscal agent thereof, of any de- 


(Act Aprrovep JUNE Sin, 1872.) 
any description whatever; any 
bank-note, bank post-bill, bill of 
exchange or note of assignment 
of stock in the funds: any letter 
of attorney for receiving annui- 
ties or dividends selling stock in 
the funds, or collecting the in- 
terest thereof: any letter of 
eredit, uote, bond, warrant, 
draft) bill, promissory note, 
covenant, contract or agreement 
whatsoever for or relating to the 
payment of money, or the de- 
livery of any article of value, or 
the performance of any act, 
matter or thing: any receipt, 
release, acquittance or discharge 
of or from any debt, covenant 
or demand, or any part thereof: 
any COpy of the record of any 
judgment or decree in any court 
of law or chancery, or any exe- 
cution which may have issued 
thereon: any copy of any other 
record, or any other article of 
value, or writing representing 
the same: any such person who 
shall steal or take any of the 
things aforesaid out of any let- 
ter, packet, bag or mail of let- 
ters Which shall have come into 
his possession, cither in the reg- 
ular course of his official duties 
orinany other manner whatever, 
and provided the same shall not 
have been delivered to the party 
to whom it is directed, every 
such pHersot shall, Ot conviction 
thereof, for every such offense, 
be imprisoned at hard labor not 
less than one nor more than five 
years. 


REVISED STATUTES. 
scription whatever; any bank- 
note, bank post-bill, bill of ex- 
change or note of assignment of 
stock in the funds: any letter of 
attorney for receiving annuities 
or dividends, selling stock in the 
funds or collecting the interest 
thereof: any letter of credit, 
note, bond, warrant, draft, bill, 
promissory note, covenant, con- 
tract or agreement whatsoever 
for or relating to the payment of 
money, or the delivery of any 
article of value, or the perform- 
ance of any act, matter or thing, 
any receipt, release, acquittance 
or discharge of or from any 
debt, covenant or demand, or 
any part thereof: any copy of 
the record of any judgment or 
decree in any court of law or 
chancery, or any execution which 
may have issue thereon: any 
copy of any other record, or any 
other article of value, or writing 
representing the same; any such 
person Who shall steal or take 
any of the things aforesaid out 
of any letter, packet, bag or mail 
of letters which shall have come 
into his possession, either in the 
regular course of his official du- 
ties or in any other manner 
Whatever, and provided the same 
shall not have been delivered to 
the party to whom it is directed, 
shall be punishable by imprison- 
mentat hard labor for not less 
than one yearnor more than five 
vears, 
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GEORGE L. RICH V. THE TOWN OF MENTZ, 


DECLARATION. 


Pleas in the United States Cirenit Court for the North- 
ern District of New York of March Term 1882. 


GrorcE L. Ricu 
VS. 
Tue Town or MENtTz. 


” 

George L. Rich of Fort Dodge in the State of Iowa, 
a citizen of the United States, plaintiff in this action by 
James R. Cox his attorney, complains of the Town of 
Mentz detendant, that the said defendant is a municipal 
corporation of the State ot New York in suid district, by 
declaration filed in this case, and not by writ, of a plea 
of trespass on the case, as follows :— 

For that whereas heretofore, bv a certain act of the 
legislature of said state of New York entitled “An act 
to amend an act, entitled, an act to authorize the forma- 
tion of railroad companies and to regulate the same pass- 
ed April 2, 1850, so as to permit municipal corporations 
to aid in the construction of railroads,” passed May 18, 
1869, it was in substance enacted that a majurity of the 
taxpayers of any such municipal corporation, owning or 
representing a majority of the taxable property of said 
town, might present their petition to the county judge 
of their county, setting forth the facts as provided by said 
acts, expressing their desire to aid in the construction of 
such railread in this state as is named in their petition ; 
and that thereupon the said cuunty judge shall order a 
notice to be forthwith published in a newspaper, publish- 
ed in such county, directed to whom it may concern, set- 
ting forth that upon a day therein named, he will proceed 
to take proofs of the facts set forth in said petition. 

And it was further provided in and by said act, that 
upon taking such proofs as aforesaid atter such notice 
and publication, that the said county judge, should upon 
being satisfied judicially of the majority of such taxpayers 
as in said act provided, were in favor and united in said 
petition for the bonding of their town in aid of such rail- 
road to a lawful amount, that then he should so adjudge 
and determine, and should cause such judgment to be en- 
tered of record in the clerk’s office of said county, and 
should forthwith appoint certain commissioners to dis- 
charge the duties in furtherance of said petition, as defined 
by said act ; as by reference to said act, with the amend- 
ments thereto, will more fully and at large appear; by 
which act the full details and plan for bonding towns in 
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GEORGE L. RICH V. THE TOWN OF’ MENTZ. o 


this state of New York, and the payment of interest and 
principal of the bonds are fully provided for and defined. 


And the plaintiff further says, that in pursuance of 


said acts, on or about the month of May, 1872, a certain 


petition of the taxpayers of said Town of Mentz, in all' 


respects in accordance with the requirements of said acts, 
was duly presented to the lon. Wm. E. Hughitt who 
was then the county judge of the county of Cayuga, 
praying for the usual proceedings to be taken, and setting 
forth the requisite facts of majority of taxpayers, the 
railroad company, to wit: “The Cayuga Northern Rail- 
road Company” which was a railroad company duly 
incorporated and existing in and under the laws of this 
state and was projected to be constructed and run through 
said town of Mentz, the amount of aid by bonds of said 
town desired by said taxpayers, that is to say 830,000, 
which was within 20 per cent. of the assessed value of 
said town ; and praying for the appointment of commis- 
sioners, and the favorable jadgment of said county judge 
pursuant to statutes atoresaid. 

And thereupon the said county judge did make the 
order provided tor, and appointed the sth day of June, 
IS72, as the day of examination into the facts alleged in 
said petition, and caused the notice required to be duly 
published in © Zhe Auburn Daily Advertiser” a news- 
paper published in said county of Cayuga, setting forth 
the time and place of such examination, in all respects 
according to said acts. 

And in pursuance of said notice at the time and place 
as published, the said county judge did proceed to take 
the proofs as contemplated by said act, as to the said alle- 
ations in the said petition. 

And afterwards the said county judge after judicially 
determining the facts alleged, did make up his judgment 
thereon in writing and filed the same in the office of the 
clerk of said county, to the effect that the said petitioners 
did represent a majority of the taxpayers of the said town 
ot Mentz as shown by the last preceding assessment-roll 
of said town, representing a majority of the taxable prop- 
erty thereof ‘according to said assessment roll, and that 
commissioners should’ be duly appointed to carry into 
eftect the objects of said statute, and to subscribe for 
$30,000, of the stock of said Cayuga Northern Railroad 
Company, and issue the bonds of the town therefor in 
pursuanc, of said acts. 

Which judgment still remains in said office, filed July 
17, 1872, and duly recorded, and is in full foree and 
effect. 
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GEORGE L. 


In witness whereof we have hereunto set our hands 
and seals and have caused the coupons hereto an- 
nexed to be signed by W. A. Halsey one of our 
number, this 15th day of July in the year one 
thousand eight hundred and sev enty-two. 

E. B. SOMERS, (L. 8.) 
W.A. HALSEY, (Le8. 
J. H. WETUHEY. (L.8.) 


Annexed to each of said bonds there were in all 60 
coupons, each forthe payment of 835 of interest in all for 
each of said prospective payments of interest on the 15th 
days of January and July thence forward to the year 
1902, all payable at the said bank at maturity. 


And thereupon the said commissioners as in duty 
bound did subscribe in behalf of the said town for the 
stock of the said railroad company, and did receive from 
the said company its certificates of shares or script to the 
amount of $30,000 at par; and did pay for the same by 
issning to the said company the bonds of said town as 
aforesaid to the amount of $30,000 being in all thirty of 
said bonds above described with their appropriate 
coupons. 

And afterwards the said railroad company in the usual 
course of their business in paying for rights of way and 
preparing for the construction of their railroad in said 
town, sold to divers purchasers for value, and such pur- 
chasers bought several of said bonds, with their coupons 
aforesaid attaclied ; and afterwards in the usual course of 
business and for value, paid certain of them viz: Num- 
bers (21) twenty-one, (22) twenty two, (23) twenty-three, 
(24) twenty-four and (25) twenty-five, to wit five several 
bonds with their coupons came to the possession, owner- 
ship and control of this plaintiff and he now owns and 
holds the same. 

And the plaintiff further says that the said defendants 


although they did raise the money and did for some of 


the first years pay the interest on said bonds did not after 
the year 1875 pay any more interest; nor did they nor 
their officers, agents or commissioners provide or have 
any funds whatever from that time to the present, to meet 


the semi-annual interest on said bonds at any time of 


semi-annual payment, that is at any 15th day of January 
and July, since the year 1875, to meet said payment at 
said bank ; but have hitherto neglected and still do neg- 
lect to provide for or to pay the said interest or any part 
thereof. 
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And thereupon the said county judge made the usual 
order authorized by said acts, and duly published the 
same in the said newspaper, by which three certain citi- 
zens, residents and taxpayers of said town of Mentz, to 
wit: Wm. A. Halsey, E. B Somers and J. H. Wethey 
were duly appointed commissioners of said town, with 
authority to execute the bonds of said town of Mentz to 
the amount of $30,000, to subscribe to the stock of said 
railroad company, and to invest said bonds or the pro- 
ceeds thereot in the said stock at par. 

Said commissioners thereupon duly accepted said oftice 
and qualified to the same; and the said town of Mentz 
not having any corporate seal, they did on or about the 
Ist of August, 1872, duly caused to be executed the bonds 
of said town in pursuance of. their power and authority, 
which bonds were all alike, (except as to their several 
numbers) and were in the words and figures as follows, 
that is to say: 

No. 21, United States of America, $1000 
State of New ork, Town of Mentz, 
County of Cayuga. 


Issued by virtue of an act of the legislature of the 
state of New York entitled “An act to amend, an act en- 
titled, an act to authorize the formation of railroad corpo- 
rations, and to regulate the same, passed April 2, 1850, so 
as to permit municipal corporations to aid in the construc 
tion of railroads, passed May 18, 1869. | 

This act authorizes the town of Mentz in the county of 
Cayuga to subscribe to the stock of “The Cayuga North. 
ern Railroad Cu., and to issue town bonds in payment 
therefor. The whole amount of the bonds to be issued in 
pursuance of said act is $30,000, 

Know all men by these presents, that we, the under- 
signed commissioners under the above entitled acts, for 
the town of Mentz, in the county of Cayuga and state of 
New York, upon the faith and credit and in behalf of said 
town, for value received promise to pay to the bearer the 
sum of one thousand dollars on the Ist day of July in the 
year one thousand nine hundred and two (1902) at the 
Fourth National Bank of New York in the city of New 
York, with interest at seven per cent per annum, from 
and after the 15th day of July, 1872, payable semi-annu- 
ally upon the 15th days ot July and January in each year 
at the same place, on the presentation and surrender of 
the coupons for such interest hereto annexed. 
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GEORGE L., RICH V. THE TOWN OF 
In witness whereof we have hereunto set our hands 
and seals and have caused the coupons hereto an- 
nexed to be signed by W. A. Halsey one of our 
number, this 15th day of July in the year one 
thousand eight hundred and seventy-two. 
' E. B. SOMERS, (1. S.) 
W.A. HALSEY,(L.8.) 
J. H. WETHEY. (L.8.) 


Annexed to each of said bonds there were in all 60 
coupons, each for the payment of 835 of interest in all for 
each of said prospective payments of interest on the 15th 
days of January and July thence forward to the year 
1902, all payable at the said bank at maturity. 

And thereupon the said commissioners as in duty 
bound did subscribe in behalf of the said town for the 
stock of the said railroad company, and did receive from 
the said company its certificates of shares or script to the 
amount of $30,000 at par; and did pay for the same by 
issning to the said company the bonds of said town as 
aforesaid to the amount of $30,000 being in all thirty of 
said bonds above described with their appropriate 
coupons. 

And afterwards the said railroad company in the usual 
course of their business in paying for rights of way and 
preparing for the construction of their railroad in said 
town, sold to divers purchasers for value, and such pur- 
chasers bought several of said bonds, with their coupons 
aforesaid attached ; and afterwards in the usual course of 
business and for value, paid certain of them viz: Num- 
bers (21) twenty-one, (22) twenty two, (23) twenty-three, 
(24) twenty-four and (25) twenty-five, to wit tive several 
bonds with their coupons came to the possession, owner- 
ship and control of this plaintiff and he now owns and 
holds the same, 

And the plaintiff further says that the said defendants 


although they did raise the money and did for some of 


the first years pay the intereston said bonds did not after 
the year 1875 pay any more interest; nor did they nor 
their ofhcers, agents or commissioners provide or have 
any funds whatever from that time to the present, to meet 
the semi-annual interest on said bonds at any time of 
semi-annual payment, that is at any 15th day of January 
and July, since the year 1875, to meet said payment at 
said bank ; but have hitherto neglected and still do neg- 
lect to provide for or to pay the said interest or any part 
thereof. 
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6 GEORGE L. RICH V. THE TOWN OF MENTZ. 


I. And for a first cause of action the plaintiff says that 
there is due to him from said defendants by reason of the 
premises, upon said bond No. d, the sum of four hundred 
and fifty dollars of interest. 

II]. And tor a second cause of action, the plaintiff says 
that there is due to him from said defendants by reason of 
the premises upon said bond No. 21, the sum of four 
hundred and fifty dollars of interest. 

III. And fora third cause of action the plaintiff says 
that there is due to him from said defendants by reason 
of the premises upon said bond No. 22, the sum of four 
hundred ond fifty dollars of interest. 

LV. And forafourth cause of action the plaintiff says 
that there is dune to him from said defendants by reason 
of the premises upon said bond Ne. 23 the sum of four 
hundred and fifty dollars of interest. 

V. And for a fifth cause of action the said plaintiff 
says that there is due to him from the said defendants by 
reason of the premises upon said bond No. 24 the sum of 
four hundred and fifty doilars interest, 

VI. And for asisth cause of action the plalntiff says 
that there is due to him from said defendants by reason 
of the premises upon said bond No, 25 the sum of four 
hundred and fifty dollar- of interest. 

And so the said plaintiff brings here into court the said 
several coupons, to wit 12 coupons from each bond in all 
seventy-two Coupons representing together the interest 


} payable on said bonds tor the past six years: and hereby 


otters to surrender the same; and asks for the judgment 
ot this honorable court upon the said bonds for the sum 
of twenty-eight hundred dollars against the said defend- 
ant, besides the costs of this action. 
JAS. TR. COX, 
PU H's Att y. 

United States Cireuit Court, for the Northern District 
of New York. 

Grorek L. Riou, plaintiff, 

against 
Tux Town cr Mentz, defendant. | 
T’o the above named defendant : 

You are hereby summoned to answer the complaint in 
this action and to serve a copy of your answer on the 
plaintiff’s attorney within twenty days after the service 
of this summons, exclusive of the day of the service ; 
and in case of your failure to appear or answer judg- 
ment will be taken against you by default, for the relief 
demanded in the complaint. : 
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Witness, the Honorable Morrison R. Waite, Chief 
Justice of Supreme Court of the United States, 
at the city of Utica, this 22d day of March, 
in the vear one thousand eight hundred and 
eighty-two. 


[L. 8 WILLIAM HU. BRIGHT, Clerk, 

JAMES R. COX, Plaintiff's Attorney. 

Oftice and post office address, Auburn, New York. 
A true copy. 

Attest: Wirtutam H. Brieur, Clerk. 

Endorsed as follows: No. 2377. United States Cir- 
cenit Court, Northern District of New York. George L. 
Rich vs The Town of Mentz; copy of summons for 
defendants; James R Cox, plaintiff's attorney ;. to the 
defendant within named: Take notice, That upon de- 
fault judgment will be taken for the sum of 82500 in 


besides costs. 
JAMES R. COX, Plaintiff's Attorney, 
Auburn, N. Y. 


Northern District 


United States Cireuit Court, of 
New York. 
Grorce L. Ricn, 
against . 
Tue Town or Menrz. J 
A mended A wMASMET. 

The defendant in this action answering the eomplaint 
herein, by F. D. Wright of the city of Auburn, its attor- 
ney by this its amended answer, answers the complaint 
in this action as follows: 
yi I. For a first defense and amended answer, the detend- 

| ant denies each and every allegation in the complaint 

} contained, 

Il. For a second defense and amended answer, the 
) defendant answers and shows that this detendant has 
not by virtue of its organization or otherwise, any powel 
or anthority to issue bonds or oblivations, or to become 
obligated by the issue of bonds professedly in its behalf, 
to aid in the construction of the railroad mentioned in 
the complaint. 

I1l, For a third defense and amended answer, this 
defendant avers that there was never any sufficient peti- 
tion executed by the taxpayers of the town of Mentz, 
or presented to the county judge of Cayuga county, nor 
one which conferred any jurisdiction upon him to take 
any steps or proceedings under the same, or to appoint 
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money, with interest from the 15th day of July, 1851, , 
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commissioners for said town in that behalf and no peti- 
tion in that behalf was ever presented to said county 
judge which set forth that the persons subscribing as 
petitioners, constituted a majority of the tax payers of 
said town appearing upon the last preceding assessment- 
roll not including those taxed for dogs and not including 
those taxed for highway tax only, as was required by and 
after the passagee of the act of the legislature of the 
State of New York, entitled: 

“An Act to amend chapter 907 of the laws of 1869, 
entitled An Act to amend an act entitled ‘An Act to 
authorize the formation of railroad corporations and to 
regulate the same’ ” passed April 2, 1850, ete. 

And by section one of said act aforesaid so pass: d, and 
which act is chapter 925 of the laws of the State of 
New York passed in the year 1871 by the legislature of 
said State aforesaid, on May 12 of said year. 

IV. For a fourth amended answer and defense, the 
defendant avers on information and belief that said pre- 
tended Cayuga Northern Railroad Company never had 
any legal or corporate existence and that it was never 
legally formed, or formed in pursuance to the laws and 
statutes of the State, and for the following among other 
reasons, Viz: 

That as the defendant is informed and believes the ten 
per cent. on the stock subscribed was not paid in in cash 
as required by law. 

That a large amount of stock subscribed for was never 
in fact actually paid in by the subscribers, as required by 
law, in cash, as the defendant is informed and _ believes. 

That as the defendant is informed and believes, the 
requisite amount of stock required by law was never in 
fact and in good faith subscribed for or paid in as requir- 
ed by the laws of this State. 

That as the defendant is informed and_ believes, no 
subscription was in tact made by the pretended commis- 
sioners to the stock of said pretended railroad company, 
nor was any certificate of stock in fact issued by them in 
behalf of this defendant. That the defendant is in- 
formed and_ believes that said pretended railroad com- 
pany was never legally organized. That the required 
number of directors were not elected, appointed or 
chosen to be charged with the management of its affairs, 
for the first year of its pretended existence. That no 
more than seven persons were designated, appointed or 
elected to be charged with such management during and 
for the first year of its pretended existence and in con- 
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travertion of the laws of this State passed 1854, chapter 
282, section one and entitled “ An Act to amend the act 
entitled ‘An Act to authorize the formation of railroad 
corporatiuns and to regulate the same,’ ” passed April 2, 
L850. 

V. Fora fifth and turther amended defense and answer, 
the defendant alleges on information and belief that all 
of the said bonds and interest coupons mentioned in the 
complaint which appear by the complaint to have been 
dated, created and issued July 15th, 1872, were so made 
and issued and dateu before said pretended commission- 
ers had taken or filed their respective oaths of office and 
before they had any authority pretended or actual to 
issue or create said bonds, ind who had not at said time 
been appointed such commissioners aforesaid, for which 
reason the same are illegal, unauthorized and void. 


VI. For a sixth and furthe. amended answer and: 
defense, the defendant alleges on information and_ belief 


that each and alt of the bonds mentioned in the com- 


plaint purport tu have been issued by virtue of an act of 


the legislature of this State which passed on May Isth, 
1869, amendatory of an act passed April 2, 1850. 

That in fact the said act passed April 2, 1850, and 
amended May i8th, 1860, had been as to several of its 
material sections and provisions, repealed and amended 


and that among other material changes, section first of 


said act passed on May Isth, 1869, had been wholly 
changed and repealed by the act amending the same 
passed on May 12, 1871, and particularly by section first 
of said last mentioned act, and that said bonds do not 


purport to have been issued under or in pursuance of 


eaid act of May 12, 1871, neither were they in fact 
issued under that act or under such amendment and that 
said bonds do not purport to have been issued under any 
statute which in fact was existing and in force when they 
purport to have been made and are theretore illegal and 
void. 


VII. Fora seventh amended answer and defence, the | 


defendant alleges on information and belief that the said 
bonds and coupons sued on in this action, and all issued 
by said pretended railroad commissioners, were so created 
and dated and issued by said pretended railroad commis. 
sioners on July 15, 1872, and said bonds with the coup- 
ons thereon were issued, to run for a period of less than 


thirty years from that date, and the whole amount of 


each bond became due and payable in the period ot one 
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year, to wit in the year 1902, and were so issued and 
made payable on July 15, 1902, in violation of section 6 
of chapter 925 of the laws of 1871, of the State of New 
York, for which reason the same are unauthorized and 
void. 

VIII. Foran eighth and further amended answer and 


that the defendant is not a bona fide owner and holder 
of said bonds or coupons, in the regular course of bust- 
ness, for value (the said bonds and coupons, meaning those 
sued on in this action) and that the same have been 
simply in form transferred to him, without any real or 
valuable consideration, and for the purpose of enabling 
an action to be brought in this Court, and that said 
plaintiff is not a bona fide holder or purchaser in good 
taith, of the same betore due or for value. That he is 
not the real owner nor party in interest of, or In said 
bonds and coupons, nor of any of the same, and that in 
tact, the same are owned bya corporation or party within 
this state, but whose name is unknown to this defendant. 

IX. For a ninth defense and amended answer, this 
detendant avers that neither of said bonds and neither 
of said coupons sued on in this action had or have any 
legal inception, or any valid existence, but each and all 
of the same are absolutely illegal, unauthorized and void, 
and are neither a valid debt against this defendant. 

X. For a tenth defense and amended answer, the 
detendant denies that any of the causes of action set out 
in the complaint, occurred within six years, next pre- 
ceding the commencement of this action, and avers that 
each of said pretended causes of action, accrued more 
than six years preceeding the commencement of this 
action, and are barred by the statute of limitations. 

Wherefore defendant demands that the complaint be 
dismissed and that this defendant recover his costs and 
disbursements in this action against the plaintiff. : 

F. D. WRIGHT, 
Attorney for Defendant. 
Office and P. O. address, 96 Genesee street, Auburn, 


N. Y. 
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United States Circuit Court, Northern District New 

York, 
Case and Special Findings 
Grorer L. Rien.) 
Us. . 

Tur Town or Mentz | 

This cause came on for trial at‘a regular term of the 
Court, held at the court house in the city of Syraense, 
November 21, 1884, before Hon. Wm. J. Wallace and 
Hon. Alfred C. Coxe, Judges, sitting together ; the trial 
by jury being waived by written stipulation duly executed 
by both parties, and filed with the clerk of said Court. 

And thereupon the said plaintiff oflered certain proots 
establishing the following facts, which were specially 
found by the Court, as follows: 


Special Findings. 


[. Onthe 18th day of July 1872, there was filed in 
the clerks office of the County of Cayuga, N. Y., the 
judgment ot the County Judge of said county, with the 
petition of certain taxpayers, of which the following are 
copies : 

County of Cayuga, N. Y. 

In the matter of the application 
of the taxpayers of the - Petition, 
Town of Mentz, Cayuga County, N, Y. 
To the Honorable the County Judge of the County of 

Cayuga, N. Y. 

The petition of the subscribers hereto respecttully 
shows: That they are a majority of the taxpayers of the 
town of Mentz, in the County of Cayuga, and State of 
New York, whose names appear upon the last preceding 
assessinent-roll or tax-list of said town of Mentz, as own- 
ing or representing a majority of the taxable property 
in the corporate limits of the said town of Mentz; that 
they are such a majority of taxpayers, and are taxed or 
assesst d for, or represent such a majority of taxable prop- 
erty; that they desire that said town shall create and 
issue ifs DONds to the amount of thirty thousand dollars 
(830,000,) which said amount does not exceed twenty 
per centum of the whole amount of taxable property, 
as shown by said assessment-roll or list, and invest the 
same, or the proceeds thereot in the stock of the Cayuga 
Northern Railroad Company, which is a Railroad Com- 
pany in the State of New York. 


tl] 
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And your petitioners pray your Honor to cause to be 
published the proper notice, to take proof of the facts 
set forth in this petition; and that such proceedings may 
be had thereon as are authorized and prescribed by the 
statutes of the State of New York, in such case made 
and provided. 


45 Dated April 20, a. p. 1872. 


(Signed by) A. M. GREEN, 

and 224 other names, 

Strate or New York, } 
Cayuga County. 
Archibald M. Green of the town of Mentz, in the 
County of Cayuga and State of New York, being duly 
sworn, doth depose and say, that he is one of the peti- 
tioners herein, and whose’ name is subscribed by him to 
the foregoing petition; that he has read the foregoing 


SS. 


4¢ petition and knows the contents thereof. and that the 


same is true of his own. knowledge, except those matters 
therein stated on information and belief and as to those 
matters he believes it to be true. 
Subscribed and sworn before me this 28th day of May, 
1872. A.M. GREEN, 
W. KE. WUGHITT, 


Cayuga County Judge. 


County of Cayuga, N. Y. 
In the matter of the application 
of the taxpayers of the Town of Order of County 
Mentz, Caynga County, N. Y. f Judge. 


On the petition herein bearing date the 20th day of 
April, A. D. 1872, and on motion of H. V. Llowland, 
attorney for said petitioners, it is ordered that a notice 
forthwith published in the Auburn Daily Advertiser, a 
newspaper published in the said County of Cayuga, 
directed to whom it may concern, and setting forth that 
on the 8th day of June, A. D. 1872, at 10 o'clock in the 
forenoon of that day, that I, Wiliam E. Hughitt, 
county judge of the County of Cayuga, in the State of 
New York, will proceed to take proof of the facts set 
forth in said petition, as to the number of taxpayers 
joining in said petitition, and as to the amount of taxa- 
ble property represented by them; and that such proof 
will be taken at the grand jury room, in the court house 
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in the city of Auburn, in said County of Cayuga, N. Y. 
28th day of May, in the year of our Lord 


Dated this 


1872. 


W. E. HUGHITT, 
3 Cayuga County Judge. 
(Endorsed, filed May 28, 1872.) 


(Then follows the usual affidavit of the printers of said 


newspaper, showing due publication of the notice of 


hearings. ) 


County of Cayuga. 


In the matter of the application } 


Taxpayers of the Town of Mentz. 
Upon the filing the petition herein and order made 


ot the 


~ Judgment. 


thereon, with a copy of the notice to take proof of the 
facts set forth in said petition, and the affidavit of publi- 
cation of the said notice in the matter required by.law, 
and by the order made in this proceeding as aforesaid, 


together with the testimeny taken therein ; 
appearing to the satisfaction of the Court, that the whole 
number of taxpayers in the town of Mentz, Cayuga 
County and State of New York, whose names appear 
upon the last assessment-roll or tax-list for the year 1871, 
is 434, and that of this number 225 have signed the said 
petition, being more than one-half of said taxpavers ; 
and it further appearing that the total valuation of the 
taxable property of the said town of Mentz upon the 
said assessment roll or tax list, is five hundred and forty | 
thousand six hundred and forty-five dollars, and that the 
valuation of the property of the petitioners as repre- 
sented upon the said roll or tax list is $312,350 (dollars), 
being thirty-one thousand and twenty eight dollars in 
excess of one-half of the total valuation of the taxable 


property of said town of Mentz. 


Now on motion of H. V. Howland attorney for said 
petitioners, it is adjudged, decreed and determined that 
the said petitioners do represent a majority of the tax- 
payers of said town of Mentz as shown by the last pre- 
ceding tax-list or assessment-roll, that is to say, the said 
tax-list or assessment-roll for the year 1871, and do rep- 
resent a majority of the taxable property upon said tax- 
list or assessment-roll. 


and 


it 


And it is hereby ordered, that William A. Halsey, E 


B. Somers and J. H. Wethev, three freeholders, resi- 
dents and taxpayers within the corporate limits of the 
said town of Mentz be, and they hereby are appointed 
commissioners for the period of tive years next ensuing, 
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and until others are appointed by a county Judge of this 
county. or other competent authority, to cause, or exe- 
ente in due form of law, with all reasonable dispatch, 
bonds of the said town of Mentz, of the amount of S100 
each. tothe amount of thirty thousand dollars, and to 
issue or sell the same, or dispose of the same and invest 
the satne or the proceeds thereof, in and to subseribe in 
the name of the sald town of Mentz, to the stock of ” The 
Cavuga Northern Raiiroad Coinpany ~ to the amount of 
S230.000: and that the said commissioners and each of 
them shall have all the powers and be subject to the 
same duties and Jiabilities, imposed and prescribed in 
and by the act of the legislature of the State of New 
York entitled * An Act to amend an act to authorize 
the formation of railroad companies and to regulate the 
same, passed April 2d, 1850, (and all other acts per- 
taining to that subject) **so as to permit manicipal cor- 
porations to aid in the construction of railroads,” passed 
May 18, 1864, and the several acts amendatory thereof 
and supplementary thereto. 

And it is further adjudged and ordered, that notice of 
the tinal determination herein as aturesaid, be forthwith 
published in the Auburn Daily Advertiser, a newspaper 
published in the said County of Cayuga, once in each 
week for three weeks. 

Dated July 17, 1572. 

W. E. HUGHITT, 
Cayuga County Judge. 

(Endorsed, filed July 17, 1872.) 

(Due proofs were made of publication of the forego- 
ing determination ) 

II. The Cayuga Northern Railroad Company was 
duly incorparated under the general statutes of the State, 
on the 22d of April, 1872. 

III. The persons named in said adjudication of the 
county judge aforesaid, qualitied as commissioners under 
the statute and subscribed, in behalf of said town of 
Mentz for 300 shares of the capital stock of said 
company, of the par value of $100 per share, and paid 
therefor by the issne to said company of thirty town of 
Mentz bonds of 81,000 each, in form as set ont in the 
complaint with coupons attached in the usual form, pro- 
viding for the payment of interest semi-annually, January 
and July: principal payable July 15, 1902, 

The coupons were all in the tollowing form : 

6 $25.00, 


The town of Mentz, county of Cayuga, will pay the 
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bearer hereof at the Fourth National Bank of New York, 

in the city of New York, onthe 15th day of July, 1876, 

the sum of thirty-five dollars, for six months interest then 

due on bond No. 7 

$35.00. | W. A. HALSEY, 
Commissioner.” 

IV. Prior to the commencement of this action the 
plaintiff became a purchaser ot the five bonds and attach- 
ed coupons which are described in the declaration in this 
action, from one Deming, who had theretofore purchased 
the same for cash and without notice of any infirmity ; 
the plaintitf being a resident citizen of the state of Lowa. 

V. Plaintitf produced said five bonds, with twelve 
coupons each 835 cut from each, in all sixty coupons, 
which with the interest to the day of trial amounted to 
$2,836.25. 

VI. That no part of said railroad has ever been built; 
but the town of Mentz raised the money by tax, accord- 
ing to said statute, and has paid the coupons of the entire 
issue, which fell due January 15, 1873; the town has 
never paid any other coupons and said commissioners 
have retained and now hold the usual certificates of stock 
in the said 1ailroad company, 300 shares, received by 
them at the time of the delivery of said bonds to the rail- 
road company. 

VII. All the proofs were taken subject to defendant's 
objection, that the County Judge acquired no jurisdic- 
tion under the original petition, ‘and also that the judg- 
ment of the County Judge was insufticient. 

And defendant insisted upon the aforesaid objection, 
and prayed for a disinissal of the complaint, with costs. 

Whereupon the said judges of the Court being divided 
in opinion, as to the sufficiency of the said petition, and 
of the adjudication and judgment of the County Judge 
of Cayuga County, judgment in this cause for the time 
being was ordered for the defendant, in accordance with 
the opinion of Hon. W. J. Wallace, Cirenit Judge. 

And the counsel for the plaintiff then and there in 
due time and torm of law excepted to the said decision 
and judgment, 


WM... WALLACE. 


08 


oo 


60 


Se of Gas he 
HR i Baik Mel tle ell! ho} nae 


catia es a di “ 
er te Se Cle Spee ga ar Ty het ee > ; ‘ 7 ; . 
‘ z : ee i en ee ee 


+ ma 


16 GEORGE L. RICH V. THE TOWN OF MENTZ 


United States Cireuit Court, Northern District of New 
York : 


Certificate of Judges on Division of Opinion. 


GrorceE L. Ricu, 

v8. . 

61 Tur Town or Mentz. J 
We, the judges of said Court who sat at the trial 
thereof having ordered judgment for the defendant 
therein according to the statute, hereby certify that upon 
the said trial a division of opinion upon material ques- 
tions arose, which we now certify tothe Supreme Court 

of the United States, that is to say : 


First. Was the petition of certain taxpayers of the 
town of Mentz, which was presented to the County 
Judge of Cayuga County in the State of New York, on 

62 the 28th day o! May, 1872, and a copy of which is set 
forth in the finding and decision of the Court, sufticient 
in the furm and substance of its recital, to authorize the 
said County Judge to take jurisdiction and proceed to 
render an adjudication pursuant to chapter 907 of the 
laws of New York of 186¥, as amended by chapter 925 
of the laws of New York of 1871? 


Second. Was it essential in order to confer jurisdiction 
upon said County Judge, to adjudicate pursuant to sec- 
. tion 2 of chapter 907 of the laws of 1369, as amended 
63 by section 2 of chapter 925 of the laws of 1871, that the 
petition should state among other things in substance 
that the taxpayers petitioning, were a majority of tax- 
payers of the town of Mentz, who were taxed or assessed 
tor property not including those taxed for dogs or high- 
way tax only / 

Third. Was the adjudication of the County Judge 
of Cayuga County, made on the 17th day of July, 1872, 
a copy of which is set forth in the findings and decision 
_. of the Court, sufficient:to authorize the defendent to 
64 create aud issue its bonds pursuant to chapter 907 ot the 
laws of New York, of 1869, as amended by chapter 925 

of the laws of New York, of 1871? 


Fourth. Was it essential in order to confer authority 
upon the defendant to create and issue its bonds under 
said laws of 1869 and 1871, that the adjudication or 
judgment of the County Judge should declare in sub- 
stance that the quorum of taxpayers who desired that 
the defendant should create and issue its bonds, was ‘one 
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exclusive of taxpiyers who were assessed or taxed for 
dogs or highway tax only ¢ 
WILLIAM J. WALLACE, 
ALFRED C. COXE. 


ern District of New York, held at the court house 
in the village of Canandaigua on the 1L5th day of 
June, 1856. 

Present—Hoy. Wituiam J. Warracr, Cireuit Judge, 
Atrrep C. Coxer, District Judge. 

Groror J. Rica, 

v8. Order and Certificate. 
Tue Town or Menrz. ) 

This cause having heretofore been trought to trial 
and submitted for decision to the said judges, sitting 
together, a trial by jury having been expressiy waived 
by agreement in writing, duly executed and filed with 
the clerk : 

Now, on motion of Mr. James R. Cox, plaintiff's 
attorney, for judgment, after hearing Mr. F. D. Wright 
opposed ; it appears that there is a division of opinion 
as to material questions necessarily arising upon said 
trial, and that the opinion of the circuit judge is in favor 
of the said defendant on said questions ; and the opinion 
of the district judge, Hon. Alfred C. Coxe, is in favor 
of the plaintiff on the same questions : | 

Now therefore, in accordance with the statute in such 
case provided, the opinion of the said circuit judge shall 
for the time being, prevail 

Therefore, it is adjudged, that the plaintiff is not enti- 
tled to recover judgment against the defendant in this 
action, and that his complaint be dismissed, and that the 
defendant recover the costs of this action to be taxed, 
and have the usual exeention therefor. 


WILLIAM J. WALLACE. 


Circuit Court of the United States. Northern District 
of New York: 

Grorce L. Ricu, 

ws, : 

Tue Town or Menvz. \ 

At a stated term of this court, hald at the court house 


Sudgmeut. 
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in the village of Canandaigua, in the northern district of 
New York, June 15, 1886: 

Present—Hon. Wituiam J. Watvacr, Circuit Judge, 
Hon. Atrrep C. Coxe, District Judge. 

This cause having been tried at a previous term of 
this Court, betore the circuit and district Judges afore- 
said, a jury having been waived, it is now, on motion of 
the detendant’s attorney, adjudged that plaintiff take 
nothing by his complaint, and the defendant recover its 
costs and disbursements in this action, which have been 
taxed at fifty dollars, and have execution therefor. 

WILLIAM J WALLACE. 

Judgment signed and entered this fifth day ot Octo- 
ber, A. D. 1886, at one o'clock p. . 

W. S. DOOLITTLE, Clerk. 


Unirep Sratrres or AMERICA, } 8s: | 
The President of the United States to the Honorable, 
the Judges of the Circuit Court of the United 
States for the Northern District of New York— 
Greeting : 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in said Cir- 
cuit Court before you, between George L. Rich, plaintiff, 
and The Town ot Mentz, defendant, manifest errors have 
happened, to the damage of the said plaintiff, George L. 
Rich, as by his complaint appears. We being willing 
that error, if any hath occurred, should be duly cor. 
rected, and full and speedy justice done to said parties 
in this behalf, do command yon, if judgment be therein 
given, that then under your seals distinctly and openly, 
you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the 
United States, together with this writ ; so that you have 
the same at Washington on the second Monday of Octo- 
ber, inst., in the said Supreme Court, to be then and 
there held; that the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause tur- 
ther to be done therein, to correct those errors, what of 
right, and according to the laws and customs of the 
United States should be done. 
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Witness the Honorable Morrison R. Waite, Chief J us- 
tice ot the said Supreme Court, this 5th day of 
Ovtober, A. D. 1886. 

W. S. DOOLITTLE, 

Clerk of the Circuit Court of the United States 

[L. 8. ] for the Northern District of N. Y. 

Allowed. 73 

W. J. WALLACE. 


United States Cirenit Court, Northern District of 
New York. 
Grorce L. Ricn, 


v8. 

Tue Town or MEnrz. f 

It is hereby stipulated by and between the attorneys 
for the parties hereto, that the foregoing pages, numbered 
from 1 to 22 inclusive, constitute the transcript of record 
in this case, on return to the writ of error herein. 

JAMES R. COX, 
Attorney for Plaintiff. 


~I 
mm 


F. D. WRIGHT, 
Attorney for Defendant. 


Unrrep States oF AMERICA, | | 
Northern District of New York. | ~’ 

I, W. S. Doolittle, clerk of the Circuit Court of the 75 
United States of America, for the Northern District of 
New York, in the Second Circuit, do hereby certify, that 
the foregoing pages, numbered from 1 to 36, inclusive, 
contain a true and complete transcript of the record and 
proceedings had in said Court, in the case of George L. 
Rich vs. Town of Mentz, as the same remain of record, 
and on file in said office, and as the same have been 
stipulated by and between the attorneys for the respect- 
ive parties. 

In testimony whereof, I have caused the 
seal of the said Court to be hereunto affixed, 
at Utica, in said Northern District of New 
York, in the Second Circuit, this 5th day of 

[t.s.] October, in the year of onr Lord one thou- 
sand eight hundred and eighty-six, and of 
our Independence, the one hundred and 


eleventh. 
W. S. DOOLITTLE, 
Clerk. 
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United States Circuit Court, Northern District of New 


York. 


(GseorGE L. Ricu ] 


TS, 
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James R. Cox, for the plaintiff. 
F. D. Wricur, for the detendant. 


Coxk, J. 


This action is upon coupons cut from bonds purporting 


to have been issued by the defendant. At the trial, the 
plaintitt had a verdict. The defendant now moves for a 
new trial. 


The point disputing the suthciency cf the petition, is 


the only one that will be considered. 


The petition was presened to the county judge, in 


May, 


1871 were in force. Section i provides : 


1872. At that time, chapter 925 of the laws of 


“* Whenever a majority of the tax-payers of any 
municipal corporation, in this state, who are taxed 
or assessed for property, not 7ncluding those taxed 
Jor dogs or highway tax only, wpow the Jast pre 
ceding assessment roll, or tax list of said corpora- 
tion, and who are assessed or taxed, or represent 
a majority of the taxable property upon said last 
assessment roll or tax-list, shall make application 
to the county judge of the county in which such 
municipal corporation is situate, by petition, veri- 
fied by one of the petitioners, setting forth that 
they are such majority of tax payers, and are taxed 
or assessed for, or represent such majority of tax- 
able property , and that they desire, ete. ete. 

The words, municipal corpora- 
et when used in this act, shall be construed to 
mean any city, town, or incorporated village in 
this state, and the word *tax-puyer, shall mean 
any corporation or person assessed or taxed for 
property, either individually, or as agent, trustee, 
guardian, executor, or administrator, or who shall 
have been intended to have been thus taxed, and 
shall have paid or are liable to pay, the tax as here 
inbetore provided, or the owner of any non-resident 
lands taxed as suc hh, not including those taxrcd tor 
dogs or highway tax only, and the words ‘ tax- -list 
or assessinent roll’ when used in this act, shall 
mean the tax list or assessment roll of said munici- 
pal corporation |: ast completed before the first pres- 
entation of such petition to the judge.” 
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The petition is in the following words : 

To the [lonorable, the County Judge of the. 

County of Cayuga, N. Y.: 

The petition of the subscribers hereto respect- 
fully shows that they are a majority of the tax- 
payers ot the town of Mentz, in the county of 
Cayuga and state of New York, whose names 
appear upon the last preceding assessment-roll or 
tax-list of said town of Mentz, as owning or repre- 
senting a majority of the taxable property in the 
corporate limits of the said town of Mentz, that 
they are such a majority of tax-payers, and are 
taxed or assessed for, or represent such a major- 
ity of taxable property, ete., etc.” 

It is argued that the omission of the words “ not includ- 
ing those taxed for dogs or highway tax only,’ from the 
petition,rendered the whole proceedings before the county 
judge, cordm won judice, null and void. 

The state courts have adopted this view in several 
reported cases. 

People vs Spencer, 55 N. Y. 

Peeple vs. Smith, #d. 135. 

Wellsboro vs, N) Y., and C. R. R., 76 N. Y., 182. 
Metzger vs, Attica Railroad, 79 N. Y., 171. 

After careful consideration, it is thougl.t that the peti- 
tion contains all that the law requires. 

The pleader looked at the act and saw the word, “ taa- 
payer, there defined, to mean a person taxed for prop- 
erty, “ not including those taxed tor dogs or highway tax 
only.” A person taxed only for these wes not, so far as 
the bonding proceedings were concérned, « tax payer. 

When the petition recited that the petitioners were a 
majority of the tax-payers, why did it net recite all that 
the strictest interp-etation of the law required. 

Those taxed for dogs, ete., were not taa-payers. Can 
it be possible that it was necessary tor the petitioners, 
having shown what they were, to show, in addition, what 
they were not. 

They might have recited that they were not aliens or 
indians, or infants, or lunatics, or taxed for dogs only, 
they might have alleged, affirmatively, that some of the 
signers were ‘“ corporations,” that others were “ assessed 
or taxed for property, individually,” others still, 
‘‘as agents,” or * trustees.” 

They did not proceed, however, upon any such awk- 

ward and cun.bersome theory. 
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The act provides that certain parties shall be deemed 
tax-payers, others shall not. It does not make two classes 
ot tax-payers, by any means; it makes one class, and 
declares that all who are not in that class, are not tax- 
payers. The law said to the pleader and to the judge, 
use the word “taxpayer,” for by so doing, you include all 
who have a right to sign, and exclude all who have not 
that right. A person, taxed only for a dog, could not 
sign a petition which stated that he was a tax-payer. 

An affidavit avering that the signers were all tax-pay- 
ers, would be false. Suppose that the statute, instead of 
including corporations in the definition of “ tax-payer,” 
had excluded them, 

Wonld it still have been necessary to allege in the 
petition that the “ petitioners are a majority of the tax- 
payers, excluding corporation ?” No! because the act by 
express terms had made this unnecessary. 

The petition was drawn under and refers to the law ; its 
language is equivalent to the language of the statute. 
The same section detines the words, ** municipal corpora- 
tion,” to mean any * city, town or incorporated village.” 

The petitioners allege that ‘they are a majority of the 
tax-payers of the town of Mentz.” Why is not the peti- 
tion criticised for omitting to state that the tuwn of 
Mentz is a “ municipal corporation ?’ Doubtless becanse 
the act provides that the word “ town,” and the words, 
‘municipal corporations,” are synonymous, and any fur- 
ther description would be a useless verbiage. 

The object of the petition is to place the subject before 
the county judge for judicial enquiry, it is not evidence 
of any fact upon which the judge can act. He is 
required to take proof at the hearing, at which time tax- 
payers not on the petition, may appear before him and 
be counted. (Sec. 2.) | 

As well might it be asserted that the petition should 
set forth a copy of the assessment-roll with metes and 
bounds of every taxpayer's real estate, and a fuli abstract 
of title, tugeth-+r with other evzdence of his right to sign 
the petition, as that it should set forth the negative aver- 
ment as to dogs, ete. 

It will be observed that the definition of the word 
“Taxpayer” and the words, “ Excluding those taxed 
for dogs,” ete., appear for the first time in the act of 1871. 

Without this definition there would be some plausibil- 
ity in the argument of the detendant ; with it, the posi- 
tion becomes untenable. To reiterate what has been 
already said—where can be the propriety of reguiring 
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the pleader to aver that “The subscribers are a majority 
of the taxpayers of the town,” excluding those who are 
not texpayerst This language seems absurd enongh and 
yet why is it not carrying out the argument to its logi- 
cal conclusion 4 

The contention that the statute provides that the peti- 
tioners must state “ that they are such a majority,” and 
that the work “such” refers to a majority, after exclud- 
ing those taxed for dogs, loses its foree when it is remem- 
bered that the same word appears in chap. 907 of the 
laws of 1869, and therefore cannot with propriety be 
said to refer to a clause which does not appear at all in 
the original act. 

There is no pretense that in fact any person taxed only 
for dogs or highways, signed the petition or was counted 
by the judge, the point argued is purely a technical one 
of statutory construction, and for the reasons given it 
must be overruled. 

The Federal Courts, which have with great unanimity 
sustained the validity of municipal bonds, should hesi- 
tate long, before accepting the furced and narrow inter- 
pretation contended for by the defendant. These sol- 
emn obligations, issued to invite the investors of the 
world, should not be invalidated except for grave and 
serious infirmities. 

Even if the question were a doubtful one, a construe- 
tion should be given to the statute, which upholds the 
bonds rather than one which turns them to ashes in the 
hands of a bona fide holder. 

The views here expressed were entertained by the 
learned judge who wrote the opinion in Whiting vs. 
The Town of Potter, 18 Blatch, 165. The reasoning 
there, by implication at least, disposes of the question 
here. | 

It is of course unnecessary to discuss the same propo- 
sition with reference to the judgment; if the words were 
not needed in the petition, they were not needed in the 
judgment. 

The statute provides that the review of the — 
ings of the county judge shall be by certiorari and i 
may well be doubted, in view of the facts, the town te 
ing receiv ed and retained the stock and paid interest for 
two or three years, whether the objections raised, even 
if available in a direct proceeding, can be taken advan- 
tage of in a suit by a bona fide holder. 

Whiting vs. Town of Putter, supra. 
Miller vs. Town of Berlin, 13 Blatch, 245. 
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Platt vs. Town of Orleans, 9 Otto, 676. 
County of Tipton vs. Locomotive Works, 13 Otto, 
523 
Walnut vs. Wade, 13 2d, 683. 
Menasha vs. Hazard, 12 Otto, 81. 
Block vs. Commrs,, 9 Otto, 686, | ° 
Johnson Co., vs. January, 4, Otto 202. : 
Lincoln vs. Davenport, 4 Otto, 801, 
Schuyler vs. Thomas, 8 Otto, 169. 
San Antonio vs. Mehaity, 6 Otto, 312. 
Coloma vs Eaves, 2 Otto, 484. 
Dillon on Mund, Corp’ns, sec. 418. 
Hackett vs. Ottawa, 9 Otto, 86. 
Weyanwega vs. Ayling, 9 Otto, 112. 
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I have examined the other propositions argued, and 


Unrrep Sratres or AMERICA, 
Circuit Court Clerk’s Office, + ss: 

Northern District of New York. | 

[, William S. Doolittle, clerk ot said Court, do hereby 
certify that I have compared the annexed copy of decis- 
ion, Coxe, J., in re Ge rge L. Rich vs. The Town of 
Mentz, and the endorsements thereupon, with the origin- 
als, now on file in this office, and that the same is a cor- 
rect transcript therefrom, and of the whcle of said orig- 
inals. 


[un s.| City of Utica, in said district, this 11th day 


think none of the positions well taken. 

Since the foregoing was written, I have had a consulta- 
tion with the circuit judge and have concluded, in view 
of the contrary opinion expressed by him in Cowdrey 
vs. The Town of Caneadea, 16 Fed. Rep., 582, and in 
view of the fact that the vaiidity of other large issues of 
bonds depends upon the determination of these identical 
questions, that the most satisfactory disposition that can 
be made of this motion, is to set aside the verdict and 
order a new trial before the two judges sitting together. 

New trial ordered. 


In testimony whereof, I have caused the 
seal of the said Court to be affixed at the 


of October, A. D. 1886. 
W. 8S. DOOLITTLE, 
Clerk. 
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United States Circuit Court, for the Northern District 
of New York. 

Groror L Ricn, | 

against 
Tue Town or Menrz. 
Before Watvace and Coxe, JJ. 
Watrace, J. 

The same questions arise in this case as were presented 
in Cowdrey vs. Town of Caneadea, (16 Fed. Rep, 532,) 
where it was ruled that the bonds of the town were void, 
because the county judge did not adjudicate that the req- 
uisite majority of taxpayers, had consented to the crea- 
tion of the bonds. No reasons have been advanced in 
the arguments of counsel that are deemed sufficient to 
change the conclusions reached in the Caneadea case. It 
is proper, however, to advert to an argument that was 
urged in that case and considered, but not discussed in 
the opinion, and which has been urged again here. It is 
insisted that because the amended act of 1871 defines 
the term taxpayer “when used in this act,’ to mean 
such taxpayers as are not assessed for dogs or highway 
tax only, it is not necessary to comply with the explicit 
language of this act, as to the form and substance of the 
petition, 

The petition is the basis snd ground work of the whole 
bonding proceeding. When the amended act was passed, 
many of these proceedings had been set aside by the 
eourts of this State, because of defects of form in the 
petition, and it was the well settled law of the State 
courts that any such defect was jurisdictional, and ren- 
dered the whole proceeding futile. Speaking of the act 
of 1869, the Court of Appeals said in The People vs. 
Smith, 45 N. Y, 772, The authority conferred by the 
act must be exercised in strict conformity to, and by a 
rigid compliance with the letter and spirit of the statute.” 
The first section of the amended act provides, in lan- 
guage as explicit as could be employed, that the petition 
verified by one of the petitioners shall set forth that the 
petitioners are a majority of taxpayers of the town, 
who are taxed or assessed for property “ not including 
those taxed for dogs or highway tax only. It subse- 
quently provides that the word taxpayer, “when used in 
this act,’ shall mean “any corporation or person assessed 
or taxed for property 7 . . . not 
including those taxed for dogs or highway tax only.” 
Section two, makes it the duty of the county judge “ to 
proceed and take proof as to the said allegations in the 
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petition,” and if he finds that the requisite majority of 
taxpayers have consented, he shall so adjudge. If there 
were no express provision requiring it to appear in the 
petition that the taxpayers who apply are a majority 
of the designated class, the petition would doubtless be 
sufficient if it alleged that they were a majority of the 
taxpayers of the town. And in this view, there was no 
need of amending the act of 1869 in this behalf. 

If the argument for the plaintiff is sound, this explicit 
provision is meaningless. It is not to be assumed that 
the legislature did not mean anything by the language 
which they so carefully employed. It is not difficult to 
appreliend what the legislature meant by defining the 
the word taxpayer. It occurs several times in the act. 
It was defined for convenience in order to avoid repeti- 
tion of description whenever the word was used in the 
act, and, in order that there should be no room for doubt, 
what kind of a taxpayer was meant whenever the word 
was used, 

As it seems to me, the real question in this case is not 
whether the county judge made an adjudication which is. 
binding upon the detendant under the rules of law which 
control a court or officer exercising a special statutory 
power, and which requires every step to be in strict con- 
formity with the statute which confers the power, but 
whether the acts of the legislature are not to be treated 
as creating a jurisdiction of a special character which 
cannot be assailed collaterally, but in which all errors of 
fact and of law, even those respecting the existence of 
jurisdictional conditions, are to be corrected in the pro- 
ceeding itself, upon a review by the appellate tribunals. 
There is much to be said in support of the latter sugges- 
tion Munson vs. Town of Lyons, 12 Blatchf., 539. 

As one of the cases now pending in this Cotrt, and 
presenting the same question as this involves, a sufficient 
sum to be reviewed by the Supreme Court, ana is to be 
presented to that Court, all proceedings in this case will 
be stayed, and no judgment be entered until the decis- 
ion of that case on writ of error, ov until the further 
order of this Court. 
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United States Circuit Court, Northern District of New 
York. 

GrorcE L, Ricu 
Tue Town or Menrtz. 

Coxe, J. 

I concur in the disposition made of this case; but for 
the reasons heretofore stated by me, (Rich vs. town of 
Mentz, 18 Fed. Rep., 52, and Chandler vs. town of Attica, 
Id., 299,) I cannot agree with the circuit judge in the 
construction placed by him upon the act of 1871. 


Unrrep States oF AMERICA, 
Circuit Court Clerk’s Office, > ss: 
Northern District of New York. ) 

I, William S. Doolittle, clerk of said court, do hereby 
certify that I have compared the annexed copy of opin- 
ion, Wallace, J., Coxe, J., concuring, in re Geo. L. Rich, 
vs. the town of Mentz, and the endorsements thereupon, 
with the original now on file in this office, and that the 
same is a correct transcript therefrom, and of the whole 
of said original. 

In testimony whereof, I have caused the 
seal of the said court to be affixed at the city 
[u. s.] of Utica, in said district, this 11th day of 
October, A. D., 1886. 
W.S. DOOLITTLE, 


Clerk. 
Ixrrep Sratres Scpreve Court, 
Greorce L. Rien, PP in Error, a ee 
Vs. \ mewn raheee No 
THe Towns oF Mentz, Deft in Brror. Di 


Due serviee of citation mn this canse Th Defendant in 
Error is admitted: and TP appear heretu as Attorney for 
eric Defendant 1 error, ane WillVe Sp Assignment 
of Errors and Joinder ino Error. 

Auburn, January 1d, Ls... pe 
er. D WRIGHT, 
SFAL OF cl 
[oie | Attorney for Deft in Error. 

To James R. Cox, Keq., 

Att'v for PU in Error. 

Copy filed Utica, N. Y., February Le. Sse. ; 
W. S POOLITTLE, 
Clerk U. S. Girt Ct. N. Dist. N.Y. 
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petition,” and if he finds that the requisite majority of 


taxpayers have consented, he shall so adjudge. If there 
were no express provision requiring it to appear in the 
petition that the taxpayers who apply are a majority 
of the designated class, the petition would doubtless be 
sufficient if it alleged that they were a majority of the 
taxpayers of the town. And in this view, there was no 
need of amending the act of 1869 in this behalf. 

If the argument for the plaintiff is sound, this explicit 
provision is meaningless. It is not to be assumed that 
the legislature did not mean anything by the language 


which they so carefully employed. It is not difficult to. 


appreliend what the legislature meant by defining the 
the word taxpayer. It occurs several times in the act. 
It was defined for convenience in order to avoid repeti- 
tion of description whenever the word was used in the 
act, and, in order that there should be no room for doubt, 
what kind of a taxpayer was meant whenever the word 
was used, 

As it seems to me, the real question in this case is not 
whether the county judge made an adjudication which is 
binding upon the detendant under the rules of law which 
control a court or officer exercising a special statutory 
power, and which requires everv step to be in strict con- 
formity with the statute which confers the power, but 
whether the acts of the legislature are not to be treated 
as creating a jurisdiction of a special character which 
cannot be assailed collaterally, but in which all errors of 


fact and of law, even those respecting the existence of 


jurisdictional conditions, are to be corrected in the pro- 
ceeding itself, upon a review by the appellate tribunals. 
There is much to be said in support of the latter sugges- 
tion Munson vs. Town of Lyons, 12 Blatchf., 539. 

As one of the cases now pending in this Court, and 
presenting the same question as this involves, a sufficient 


- sum to be reviewed by the Supreme Court, ana is to be 


presented to that Court, all proceedings in this case will 
be stayed, and no judgment be entered until the decis- 
ion of that case on writ of error, o- until the further 
order of this Court. 
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United States Circuit Court, Northern District of New 
York. 
GrorcE L, Ricu 
WE. 
Tue Town or MeEnvz. 
Coxe, J. 


I concur in the disposition made of this case; but for = 
the reasons heretofore stated by me, (Rich vs. town of & 
Mentz, 18 Fed. Rep., 52, and Chandler vs. town of Attica, 
Id., 299,) I cannot agree with the circuit judge in the 
construction placed by him upon the act of 1871. 

Unrrep States oF AMERICA, 

Circuit Court Clerk’s Office, »ss: 
Northern District of New York. 
I, William S. Doolittle, clerk of said court, do hereby = 
S 


certify that I have compared the annexed copy of opin- 

ion, Wallace, J., Coxe, J., concuring, in re Geo. L. Rich, 

vs. the town of Mentz, and the endorsements thereupon, 

with the original now on file in this office, and that the 

same is a correct transcript therefrom, and of the whole 

of said original. 

In testimony whereof, I have caused the 

seal of the said court to be affixed at the city 

[L. s.} of Utica, in said district, this 11th day of 
October, A. D., 1886. 

W.S. DOOLITTLE, = 


Clerk. ~I 
ITxrrep Sratres SuprReEME Court. 
Greorce L. Rien, PPif in Error, Native of 
— ~ Appenranee, &e«. 
Tie Town oF MENtzZ, Deft in Error. “7 | 


Due service of Citation My this catse Lb en) 1) ‘fendant Ith 
Attorney for 


Error is admitted : and TD appear herein as- | 
said Defendant in Error, and waive Special Assignment 
of Errors and Joinder in’ Error. 

Auburn, January Lo, 158s. ; = 
KF. D WRIGITT, 
SEAL OF a ; 
[eon | Attorney for Deft in error. 

To James R. Cox, Keq., 

Att'v for PEW in Error. 

Copy tiled Utica, N. Y., February Le, 1Sse. 
W. S. DOOLITTLE, 
Clerk U.S. Cir't Ct. N. Dist. N.Y. 
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UNITED STATES SUPREME COURT. 


No. 429, October, 1889. 


a en ae ee ES 


GEORGE L. RICH, Plaintiff, ) Brief for 
Vs. » Plaintiff in 
THE TOWN OF MENTZ, Defendant ) Error. 


Action on town bonds issued in aid of a railroad. 
Amount of interest due upon the bonds was $2,536.25. 
But as the judges holding the court were divided in 
opinion, upon a controlling question, (see certificate of 
division, p. 16 of record), the case is brought to this 
court. 

The differing opinions of the judges, Wartace and 
Coxe, are found at pp. 20 to 26 of Record, and sufficiently 
set forth the whole question. 


It is trne that long after these bonds were issued, and 
in the hands of bona fide purchasers, the courts of this 
State held in accordance with the present opinion of 
Judge Watiace. The cases are as follows: 


People vs. Spencer, 55 N. Y. 1, where the court held 
proceedings void on certiorari, because petition did not 
affirm that city of Aochester was in the state of New 
York, remarking (at page 7), that they were not doing 
any injustice to any one, as no bonds had been issued. 


This extreme doctrine was promulged in Novem- 
ber, 1873, and our bonds were issued in July, 1872. 


It will be observed that the statute in question, (recited 
in the Record, p. 20), prescribes what shal/ be set forth 
in the petition; bat does not require that the petition 
shall state in terms the fact, that the railroad intended to 
be aided zs in this state; but only requires that the rail- 
road be im fact in this state. 


+) 


(As it there was any daager of a town in the , 
state of New York bond ng to aid a railroad in | 
some other state), 


The same frivolous point dignified in IS7%). 


Angel vs. Hope, 17 Uun., 331. 


The next case is also on certiorari to prevent the issue 
of bonds, and is in the same book, November, 1873. 


People vs. Smith, 55 N. Y., 135, where, follow- 
ing out the doctrine of the former case, the court, 
reaching tor the conclusion that the issue of bonds 
must be prevented, went so far as to consider the 
“dogs and highwaymen” as taxpayers of the 
town, although they are especially and aflirma- 
tively enacted not to be tax payers, by the very 
language of the first section of the act, as amended > 
in 1871, (and as recited at page 20 of Record). | 


The court remarks: (top of page 133). 


“ The act excluded certain tax-payers from the 
“class of qualified petitioners,” etc.; refusing to 
see that those excluded were not tax-payers. 


The next case was (in 1879). 
Wellsboro vs. R. R. Co., 76 N. Y., 182. 


When Judge ANnpreEws again does violence to the stat- 
ute in remarking (bottom of page 14), “ Zhe petition 
“may be true, although the petitioners are less 
“than a majority of the tax-payers excluding the 

be classes of taur-payers who are not qualified peti- r 


“ tioners,” and making the decision to turn upon 
the language of the statute thus distorted. (The 
error here consists in regarding dogs and highway- 
men as tax-payers). 


fi 


The next case is: 
Metzger vs. Re. R. Co., 79 N.Y. 171. But the par- 
ticular defect in the petition on which the case turned 
before the referee (the same defect as in the foregving 
case) is not disclosed; the courts restrained the collector 
of the town from paying over money by him received 
to pay interest on the bonds in the hands of the Rail- 
road Company. 


Yet it seems that Judge Wactrace, in U.S. Circuit 
Court, had overruled this same objection, and entorced 
the payment of coupons of those bonds. 


(See 101 N. Y., p. 494). 


Alter these decisions, all of them long «fter our bonds 
were issued, our Court of Appeals was prepared by a 
vote ot + to 3 to decide the ease of Crary vs. Andes (93 
N. Y., 405), which, however, carries its own refutation, 
as exhibited in the dissenting opinion, (p. 419, ete). 


Yet our Court cof Appeals in 1886, (see Zingue vs. 
Portchester, 101 N. Y., 298-299, abandon the foregoing 
extreme doctrine, and hold, that where the statute re- 
quired, (to confer jurisdiction), that the petition should 
be signed by one-third of the persons owning the land ; 
it was not necessary that the petition should on its face 
stute that fact of ownership in terms. It was quite suffi- 
cient, if in fact the signers of the petition were one third 
of the owners. 


To same eflect /Zills vs. J Peekskill, 101 N. Y., 493. 


The awkward position of the Court of Appeals of 
New York, is exhibited in Ontario vs. 7/ill, 99 N. Y., 
330, where the court shrinks from the results of its own 
logic; when the holding is, that although “ the fact of a 
majority of consentors is to “ be proved by the affidavit,” 
such “ proof” excuses the commissioners, for issuing 
bonds, but it does not authorize the investor to purchase 
them, and when he sues for his interest, he is bound to 


1) 


exclude a// sorts of non-tax-payers, as that Section 1 
carefully detines “ tax-payers.” | 


These words, “ such majority of tax-payers,” are tound 
in the original Act of 1869, where the word “ such” 
clearly refers to the last tax-list and representation of 
property, and cannot be made to refer to any class of 
NON-TAXL- Payers. 


So in Stephenson vs. Short, 92 N. Y. 489, 


People iS, Port JServia, 100 N. ee 9S4. 
And JTingue vs, Port Chester, 101 N. Y., 499. 


B. And now in 1886, onr Court or APpprEALs, prac- 
tically admit that their former doctrine was extreme, and ; 
refuse tu carry it out to its logical results, 


Hills vs. Peekskill, 101 N. Y., 491. 


C. In People vs. Cook, 103 N. Y., 509, the court 
attempts a “satisfactory answer” to the definition of 
* tux-payers given in the statute. 


We are told that “ this definition was given to avoid 
“ useless repetition, and 18 CONFINED TO ITs USE in the 
“ Act itself.” [implying that the public have no authority 
to act upon the definition, and that the court has authority 
to restrict the public reliance. 


Whereas, we claim that the public, and especially non- 
residents, (who have had no warning of this restrictive 
function of the court, which tends toward assumption of 
the veto power possessed by the governor alone), have the 


right torely upon this definition, and regulate their action ‘| 
bd ™ 4 ° o 
accordingly. Surely the court never claimed this power Oe 


beture. 


D. It is not pretended that there is a single one name 
on this petition, of a person excluded by statute, (taxed 
for dog or highway labor), but only that neither petition 


J 
‘ 


nor judgment of the county judge, (p. 13 of Record), 
excludes non-tax-payers im terms. 


That judgment affirms the fact of the petitioners 
being a majority of tax-payers, of property assessed 
on the list, and that they are taxed for a majoréty 
of the property so assessed. /¢ follows the statute 
exactly. (Record, fols. 50, 51) 


(A copy of the third and fourth sections of the 
Act, chap. 925 of 1571, is hereto annexed.) 


E. The office of the petition is, merely te authorize 
enquiry into the facts, (93 N. Y., 421). It is net taken 
to prove anything, except the desire for judicial exam- 
ination, and may be likened to the declaration or com- 
plaint in an action,which although possibly liable to special 
demurrer ; yet, after judgment, when attacked coilater- 
erally, and it is obvious that the proofs taken must have 


covered the alleged defect, no court ever holds the judg- 
» Ani 2 bin Kean am amma! (it nea exeention 
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exclude a// sorts of non-tax-payers, as that Section 1 
carefully detines “ tax-payers.” 


These words, * such majority of tax-payers,” are found 
in the original Act of 15869, where the word “ such” 2 
clearly refers to the last tax-list and representation of 
property, and cannot be made to reter to any class of 
non -tux- payers. 


So in Stephenson vs. Short, 92 N. Y. 439, 


People vs. Port Jervis, 100 N, Y,, 284. 
And Zingue vs, Port Chester, 101 N. Y., 499. 


B. And now in 1886, our Courr or AppEats, prac- 
tically admit that their former doctrine was extreme, and 


refuse to carry it out to its logical results, . 
[Tillis vs. Peekskill, 101 N. Y., 491. i. 
C. In People vs. Cook, 103 N. Y.., 509, the court : 
attempts a “satisfactory answer” to the definition of 
* tax-payers given in the statute. . 


i ‘ si Lic at ane a aala- 
\ more recent deliy ePrahnet ati this ; nhreet ot ICY la 


rive detinitions, is found in 4 late case, (Jon of Solon v's. 


. ; t 291 ote ¢ 
Williamsturgh Savings Bank. | i4 N , \ . L5i) ‘ 17 . 
* Phe use made of the word in that counection by: 
he statute, would seem to bea legislative interpreta 
; . .99 
1 thus vive 


- thot ay it tor the PUrpores ot the Act , vAnhhG 


». Ff 
‘ 


. . ; ’ i> cos } 4a > tej , ? 
‘tothe phrase imquestion, of the fetition, the requisite 


in that respect With 


bl 


“import, an | make it correspond } 
“the aflidavit of verification, and the ‘adjudication, as 


samade by the County Judge.” 


PPR 


- 
é 


nor judgment of the county judge, (p. 13 of Record), 
excludes non-tax-payers mm terms. 


That judgment affirms the fact of the petitioners 
being a majority of tax-payers, of property assessed 
on the list, and that they are taxed for a majority 
of the property so assessed. /¢ follows the statute 
exactly. (Record, fols. 50, 51) 


(A copy of the third and fourth sections of the 
Act, chap. 925 of 1871, is hereto annexed.) 


EK. The office of the petition is, merely to authorize 
enquiry into the facts, (93 N. Y., 421). It is net taken 
to prove anything, except the desire for judicial exam. 
ination, and may be likened to the declaration or com- 
plaint in an action,which although possibly liable to special 
demurrer ; yet, after judgment, when attacked collater- 
erally, and it is obvious that the proofs taken must have 
covered the alleged defect, no court ever holds the judg- 
ment bad. And this, even on appeal, (if no exception 
had been taken at the trial). 


Thayer vs. Marsh, 75 N. Y., 342. 
1 Greenl. Evid., See. 534 and cases cited. 
Sheldon vs. Wright, 5 N. Y., 497. 


F.- Clearly this petition may tairly be read and under- 
stood, as affirming “ taa-payers” alone, and not “ dogs or 


highwaymen,” or any other non-tax payers have signed it, 


And if there is enough in it of correct language, to 
call for the reasonable judicial construction of the county 
judge, then he acquired jurisdicticn; particularly, as a 
that time no court had announced such art extreme con- 
struction as afterward prevailed on certiorari. 


The remarks of Ch. J. Suaw in Letts vs. Bagley, (12 
Pick’g 582), are quite applicable. 
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And see remarks and cases cited. 


II. Phil. Evid. (5th Am. Ed.) Cowen and Hill’s Notes, ! 
p. 162, to the effect that, “ Whenever the matter const1- 
“ tuting jurisdiction, is the same with that which is to be 
“ judicially heard and determined on a trial, it is review- 
‘able only by a direct proceeding, and is not subject to 
* collateral objection.” 


See also Taylor vs. Williams, 20 John, 21. 


Cunningham vs. Bucklin, 8 Cow., 187. 


G. In the case of Platt vs. Orleans, (9 Otto, 676), 
this precise objection was taken at every stage, but over- 
ruled by Judge Wallace ; and although brought into this <i 
court by Writ of Error, and * pressed upon the attention, 
“it was held that there was nothing in it.” 


sy the record in that case and the brief of the plaintiff 
in error, this point, (about dogs, ete.,) was elaborated, 
repeated and expanded. 


' 
' 


Judge Wallace had overruled it in Munson vs. Lyons, 
(9 Otto, 684), and also in the unreported case of Jetzger 
(mentioned in 101 N. Y., p. 494), but gives no reason 
now for his change of mind. 


In that case ot lunson vs. Lyons, he charged the jury 
as stated, (¥9 U.S. 686), in respect of this same objec- 
tion, as follows: 


“Lo imply the intent that such obligations, 


“after they are negotiated, shall be vulnerable to ¥ 
“the objections here urged, would be to impute ' 


“bad faith to the authors of such legislation, 
* towards those who are to be induced to invest in 
‘* such bonds,” 


i 
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H. The adjudication in the Canadea case, (16 Fed. 
Reporter, 25), condemned by Judge Wallace, (Record, 
p. 25), explicitly follows the statute, which prescribes 
exactly what shall be adjudged 


(See Sec. 2 annexed). 


The amending act of 1871 made no change in this 
respect ; the words are the same in both acts. 


The county judge is to take proof as to the allegations 
inthe petition; and “if it shall satisfactorily appear to 
“him that the said petitioners sa . do 
“represent a majority of the tax-payers, * * = as 
“shown by the last tax-list, and do represent a majority 
“of the taxable property, HE SHALL sO ADJUDGE AND 
* DETERMINE, and cause the same to be entered of record, 
‘and sucH JUDGMENT shall have the sime force and effect 
“as other judgments.” 


I. The learned judge (Wallace) seems toerr in his 
appreciation of the statute, (see Record, p. 25, fol. 98), 
in insisting upon the existence of ¢wo classes of tax-pay- 
ers, Where the statute explicitly affirms but one class, in 
respect to this statute. 


Again, (at Fol. 100), he affirms that “the first section 
“ * ° ° provides in language as explicit 
“as could be employed,” that the petition should in 
terms and express words, exclude dogs, etc. (See Record, 
p. 20, fol. 79), and in this he is mistaken. 


But even our Court of Appeals gives a very different 
construction to such a statute, (see 100 N. Y., 284, 101 
N. Y., 298), where the court remarks: “ The fact that 
“the petitioners were not on the face ot the petition 
“alleged to be owners of land on the proposed street, 
“did not tend to negative that fact. The statute does 
“ not require that the fact shall be stated in the petition,” 


etc., etc. 
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The act required, (101 N. Y., 298), as an -—— pro- 
ceeding in the laying out of a étreet, ” 
a petition “ signed by one-third of the persons ‘ine 
“land on the line thereof.” The petition did rot show 
on its face, that the persons who signed it, were such 
owners. 


The subsequent adjudication opening up the new street, 
was attacked collaterally; but the court held it good 
against this objection. : 


Finally ; these bonds in this case were issued and pur 
chased in 1872, and at that time and down to November, 
1873, no court had announced or suggested the extreme 
and hypercritical doctrine subsequently invented. Shall 
the rights of bona fide holders of bonds, with a regular 
county judge's judgment behind them, be sacrificed by 
the subsequent decisions of the local court, which no 
— could have anticipated? (Douglas vs. Pike, 101 sa 
U. S , 688, and cases cited). ' 

Avsurn, N. Y., September, 1889. 

JAMES R. COX, 
Atty for Plaintiff. 


APPENDIX. 


Chapter 925 of the Actsof New York of 1871, amend- 
ing the Act of 1869 so as to read as follows: 


(The first section is in L2ecord, p. 20). 
“Srcrion 2. It shall be tie duty of the said judge, 
“at the time and place named in the said notice, to pro- 
“ceed and take proof as to the said ailegations in said 
“petition ; and if it shall appear satisfactorily to him, be 
“that the said petitioners and such other tax-payers of 
“said municipal corporation, as may then and there 
‘appear before him, and express a desire to join as peti- 
“tioners in said petition, do represent a majority of the 
“ tax-payers ' es ” and do represent a 
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“majority of the taxable property upon said list or roll, 
“he shall so adjudge and determine, and cause the same 
“‘to be entered of record in the office of the clerk of the 
“ county, 7. * and such judgment and 
“the record thereof, shall have the same force and effect 
“as other judgments and records in Courts of Record 
“in this state. ad * S . = 


“The judge shall file the petition as part of the judg- 
“‘ment-roll,” and shall publish notice thereof for three 
weeks, in the newspaper. 


“Src. 4. Review ot proceedings under the acts here- 
“by amended, shall be by certiorari ; and no Writ of 
“Certiorari shall be allowed, unless within sixty days 
“‘atter the last publication of notice of the judge’s final 
“determination ; on the return of the certiorari, the 
“court out of which the same issued, shall proceed to 
‘¢ consider the matter brought up thereby, and shall review 
“all questions of law and of fact, determined for or 
“ against either party, by the county judge. 


“ And the said Courts or Court of Appeals, in appeals 
** now pending, and in all future proceedings, may reverse, 
‘or aflirm, or modify, in all questions of law or fact, his 
“final determination, or may remand the whole matter 
“back to said county judge, to be again heard and deter- 
‘mined by him.” 


‘“* And it may by order, direct that he proceed thereon 
‘“‘ de novo, in the same manner, ard with the same effect, 
“as if he had taken no action thereon, or it may by such 
“ order, specify how and in what particulars he shall hear 
“and determine the same on such remanding thereof.” 


‘* Applications for certiorari shall be on notice.” 


* On review, persons taxed for dogs, or highway tax 
“only, shall not be counted as tax-payers, unless that 
“claim was made before the county judge. The county 
“judge shall forthwith proceed to carry into effect all 
“ orders of any court on review, under this act.” 
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“Src.5 Provides in respect to the agreement between 
the commissioners who issue the bonds, and the Railroad 
Company also: “ The Supreme Court shall also by the 
‘usual process of said court in like eases, have power at 
“any time, to prevent by injunction the issue of said 
* bonds, or any portion thereof, on notice, and tor good 
“cause shown; and any justice of said court, may grant 
‘a temporary injunction, until such motion can be heard.” 


Sec. 6 (Amending Sec. 4 of former act), provides for 
a vacancy in the office of commissioners, and if any of 
the bonds shall be payable within less than thirty years, 
not over ten per cent. of them shall come due in any one 
year, etc. 


Sec. 8. “ This act shall take ettect immediately.” 


SUPREME COURT 


OF THE 


ee 


UNITED STATES. 


GEORGE L. RICH, 
Plaintiff in Error, 


against 


THE TOWN OF MENTZ, 
Defendant in Errcr. 


—— 


POINTS AND BRIEF 


———_ For —— 


ThejDefendant in Error. 


F. D. WRIGHT, 


of Counsel for the Defendant in Error. 


Auburn, N. Y. 


AUBURN, N. Y.: 


MORNING DISPATCH PRINT, 


1889. 


DAE OE. AU M0, le Nt ta ce, 


“* aici md 


SUPREME COURT 


OF THE UNITED STATES. 


GEORGE L. RICH 
Plaintiff in Frror, 
VS. 
THE TOWN OF MENTZ,. 
Defendant in Error. 


BRIEF FOR DEFENDANT IN 2RROR: 


STATEMENT OF FACTS. 


This action was to recover the amount of sixty cou- 
pons of $35 each, being the interest on certain mini- 
cipal bonds, c'aimed to have been issued by the 
defendant in error. on July 15, 1872, in aid of the 
Cayuga Northern Railroad Company. 

The plaintiff claimed to own and hold five of such 
bonds of $1000 each, being part of an issue of thirty 
bonds of the same amount, and purporting to be pay- 
able thirty vears from July 15, 1872, with semi-annu- 
al interest, evidenced by interest coupons of $35 each. 

The bonds held by the plaintiff, were Nos. 21, 22, 23, 
24, and 25 of said issue of thirty bonds of $1000 each. 

This action was commenced on March 22, 1882. 

The amount claimed to be owing on these sixty 
interest coupons was the sum of $2,260. 

The cause was tried before Hon. William J. Wallace 
Circuit Judge of the Second Circuit and Hon. Alfred 
C. Coxe, United States District Judge of the northern 
district of New York. 
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The Circuit Judge was of opinion that the petition 
to the County Judge on which all of the proceedings 
was based, was insufficient and conferred no jurisdic: 
tion and that the adjudication made upon it was 
also void, for the reasons stated by him in his opinion. 
The District Judge held that jurisdiction was ob- 
tained and that the adjudication was valid, admitting 
however, that if the construction put upon the peti- 
tion by the Circuit Judge was the true one (a con: 
struction, which has since been upheld by the Court 
of Appeals of the State of New York), that no 
jurisdiction was obtained and the bonds were void. 

On June 15, 1886 (upon further consideration 
of the case) judgment was ordered for the defendant. 
The Court below at the request of the plaintiff made 
the certificate appearing in the error book at pages 
16. 17 and the case comes before this court on the 
questions contained in such certificate. 


POINTS FOR DEFENDANT IN ERROR. 


It wili be seen, that by the statute of the State of 
New York, as amended in 1871 (and after which 
amendment the petition was made in this case on 
which the proceedings are all based, ) only a designated 
class of taxpayers were authorized to petition. The 
statute (chapter 925, laws of the State of New York, 
1871, section 1), preseribes that 

‘‘ Whenever a majority of the tax ayers of 

‘‘any municipal corporation in this state, who 

‘‘are tax-d or assessed for property not includ- 

‘ing those taxed for dogs or highway tax only 
‘‘upon the last preceding assessment roll 

‘‘or tax test of such corporations and who 

‘*are assessed or taxed or who represent a ma- 
‘‘iority of the taxable property upon said last 

‘* assessment roll or tax list, shall make applica- 


° 


* 


‘tion tothe cointy judgeof thee ounty * * 
‘*bv petition, verified by one of the petitioners 
‘* setting forth that they are taxed for or repre- 
‘‘sent such majority of taxable property, it 
‘*shall be the duty of the County Judge to 
‘order, etc. 

It was not suffic‘ent under the statute that the 
petition shou!d show that the petitioners constituted a 
' majority of the taxpayers of the town, simply but it 
must show that they constituted a majority of the des- 
ignated class of taxpayers,—a majority of those taxed 
or property other than for dogs and aside from thosef 
taxed for highway labor only. 

The statute requires thit the petition shall set forth 
that the petitioners are such a majority of tax pay- 
ers and are taxed for or represent such a majority of 
taxable property, that is such a majority, not includ- 
ing those taxed for dogs and highway tax only. 

The object of the statute is evident. It is that the 
town should be thus incumbered only by a majority 
of the designated class, wh» alone were enabled by 
the statute to become petitioners. 

The fact that the petitioners constituted a majority 
of the tax payers of the town, on the last preceding 
assessment roll or tax list of the town, or that they 
represented a majority of the taxable property with- 
in said town, was wholly immaterial. 

The statute gave such persons no authority to peti- 
tion. They were not the class designated by the 
statute asamended in 1871. ‘The class designated by 
the statute was those persons who constitute such 
majority, after excluding the class of taxpayers, 
taxed for dogs or highway tax only. 

That the petition was wholly insufficient to confer 
jurisdiction on the County Judge. 

Vide People ez rel Green vs. Smith and others 
55 N. Y. Rep. 135. 
People vs. Spencer, Id. Page 1. 
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Town of Wellsboro vs. N. Y. C. R. R. Co., 76 N. 
Y., 182 Metzger vs. the Attica and Arcade_R. R. Co., 
79 N. Y., 172 Wilson vs. The Town of Canadea 15 
Hun. (N. Y. Supreme Court.) 263 Town of Mentz vs. 
Cook, 108 N. Y. R. 504. Cagwin vs. Town of Han- 
cock, 84 N. Y., 532. 

In the People ex rel Green ct al vs. Smith ef al 55N. 
Y., 135-7 (above cited) the Court sav **The act of 
1869 was amended in 1871 (Laws 1871 chapter 825} so 
as to require that the petition shall show that the 
petitioners were a majority of the taxpayers of the 
municipal corporation to which the petition relates, 
not includin, those taxed for dogs or way taxhigh 
only. This amendment was in force when the petition 


in this case was presented to the County Judge. The 


amendment of 1871 made an important change in 
that law. It excluded certain taxpayers from the 
class of qualified petitioners, and made it necessary, 
before a debt could be created under the act, that a 
majority of the taxpayers, other than those assessed 
for dogs or highway tax only, should assent thereto. 
Under the act of 1869, the creation of the debt was 
authorized if the majority of the whole number of 
taxpayers in the locality, representing a majority of 
tne taxable property consented. ‘The assenting tax- 
payers might coustitute a majority of the tax-payers 
and yet not be a majority, excluding those taxed for 
dogs or highway tax only. The object of the amend- 
' ment of 1871 was to prevent the creation of a debt 
for railroad purposes by municipal corporations, unless 
a majority of the taxpayers, having a subsrantial 
pecuniary interest in the question, should assent to ir. 

‘‘The petition in this case did not show that the 
petitioners were a majority of the taxpayers of the 
town of Gorham, excluding those tax-d for dogs or 
highway tax only, and the County Judge acquired 
no jurisdiction of the proceeding. His authority 
could only be invoked by the preseutation of a peti- 
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tion in conformity with the statute, and he could not 
on his own motiun, dispense with the performance of 
a condition, precedent to theexevcise of the authority 
conferred by the act.”’ 
People ex rel Green vs. Smith 55 N. Y. 137. Vide 
also—The Town of Mentz vs. Cook, N. Y. R. 
108 N. ¥.—504--9. 

It is a familiar }-rinciple founded both upon ele- 
mentary principles and repea’ed adjudications that 
in such proceedings ‘every slep, required lo confer 
‘the power must he shown to have been taken in strict 
* conformity to the statute. 

The People ag’st. Halbrook 46 N. Y. 110-113. 

And no jurisdiction is obtained unless the proceed- 
ings strictly follow the statute. 

It was imperative that the petition in order to con- 
fer jurisdiction upon the County Judge to take any 
step whatever, shuuld have contained the foregoing 
allegation. 

It did not contain it. 

The petition in question was evidently drawn under 
the act of 1869 (Laws of New York, 1869, Chap. 907, 
Sec. 1). Thelanguayze of that act so far as it is mate- 
rial is as follows: 

“* Whenever a majority of the taxpayers of any 
municipal corporation in this state, whose names 
appear upon the last preceding tax list or assessment 
10li of such corporation, shall make application to 
the County Judge of the county, in which such cor- 
poration is situated, by petition verified by one of 
the petitioners setting furth that they desire”’ etc. 

No requirement was made in the act of 1869, that 
the *‘persons taxed for dogs or highway tax only ”’ 
could not petition, and the petition in this case was 
drawn under that act. It will be seen that it almost 
literally follows the language of that act in the 
respect referred 10, and it will be seen on inspection 
that the bonds expressly recite that they are 
issued under the act of 1869. 
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Tt is evident from the petition, the adjudication and 
the bonds themselves, that all the proceedings were 
conducted under the original statute of 1869. But 
before this petition was drawn or presented, the above 
statute of 1869 had been amended by Chapter 925 of 
the Laws of New York 1871. providing as has been 
seen that ouly a designated class of taxpayers might 
petition and that that class should not include those 
taxpayers ‘‘who were taxed or assessed for dogs or 
highway-t1x only,’”’ and also providing that the peti. 
tion must set forth that fact. 

The petition failing to state this material fact, 
conferred no jurisdiction whatever upon the County 
Judge and the subsequent proceedings were therefore 
wholly void. 

POINT SECOND. 


But on the trial, it was sought to avoid the con- 
clusion, that the County Judge acquired no jurisdic- 
tion by the claim that it was not necessary to aver in 
the petition, that the petitioners constituted the 
necessary majority excluding the class of taxpayers 
‘*taxed for dogs, or highway tax only.”’ 

And it will be seen that the District Judge in his 
opinion sought touphold the petition upon this ground 
This claim is based upon the assumption that because 
section one of the amended act (Act of 1871 
defines the word ‘taxpayer. when used in 
the act’’ to mean such taxpayers as are not assessed 
for dogs or highway tax only,’’ it was not necessary to 
set forth in the petition that the petitioners consti- 
tuted the proper majority not including that class. 

But this construction of the statute cannot obtain. 
The words of the statute, defining the meaning of the 
word ‘‘taxpayer,’’ ‘‘when used in this act’’ were 
not placed therein to obviate the necessity for 
the statement of the jurisdictional facts in the petition, 
but to define once for all the class of persons, who 
were competent petitioners. 
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The word ‘‘tazpayer’’ had been used in the 
amended act many times previous to this definition, 
and also, many times afterwards. 

In order to avoid a repetition of the sentence ‘‘ not 
including those taxed for dogs or highway tax oniy’’ 
in each sentence where the word ‘‘ taxpayers ’”’ occurs, 
the Legislature once for all defined what class of 


persons were to be considered ‘‘ taxpayers, 


99 


when the 


words were ‘‘usedin this act,’’ and that statute in 
declaring what class of persons were competent to 
sign, these petitions, provided that that person should 
be deemed a taxpayer, where the word was ‘used 
who was ‘‘assessed or taxed for property 
either individually or as agent * : 
shall have been intended to have been ti:us taxed, 
and shall have paid or are liable to pay tax * * * 
or the owner of any non-resident lands, taxed as 


in this act, 


such.”’ 
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* 


or who 


* 


All of such persons were made competent to 


sign, provided that none of these persons were taxed 
ford»gs or highway tax only, in which case they 
were incompetent. | 

The statute then further proceeded to define the 
words ‘‘tax or assessment roll,’ when used in the 
act, as meaning the ‘‘roll last completed before the 
presentation of such petition to the Judge.’’ Neithe, 
of the explanatory clauses has any reference to the 
facts to be stated in the petition and the above clause 
as to the ‘‘tax or assessment roll’’ simply, defines 
the particular roll, which is referred to in a previous 
part of the section. 

If the suggestion of the District Judge were to obtain 
that the use of the word ‘“‘ taxpayers” simply in the 
petition was sufficient, then the words in the amend- 
ed act of 1871, ‘‘not including those taxed for dogs 
or highway tax only”’ are mere surplusage—they 
would be wholly unnecessary. 


It 


is 


clear that the definition of the word 
‘‘taxpayers,’’ as given in the act, was simply to de- 
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clare the classes of persons who were made competent 
to sign the petition, but was wot given to obviate the 
necessity for the statement in the petition of jurisdic- 
tional facts. 

And the words of the statute which prescribes that 
the petition *‘ shall set forth that the petitioners are 
such a majority of taxpayers and are taxed for, or 
represent such a majority of taxable property” are 
imperative, and distinctly require that the petition 
shall show that they constitute such a majority nol 
including the class made incompetent by the statute. 

The amended statute expressly required that ‘‘ the 
petition shall set forth that the petitioners are such 
majority of taxpayers, and are taxed or represent 
such majority of taxable property.” 

The words, ‘‘ such majority’’ clearly means, when 
considered with the contexts, a majority of the desig 
nated class of taxpayers, that is, those otherwise 
competent, not including those taxed for dogs, or 
highway tex cnly. . 

Not only is it evident from the language of the 
statute that the petition must sef forth that the peti- 
tioners are a majority of that class who alone ar 
competent to petition, but the courts of the State of 
New York have repeatedly so adjudicated. 

Vide the casein the Sunreme Court of New York of 


Wilson vs. The Town of Canadea, 15 Hun. 268, and 
also the repeated decisions on this question of the 
New York Court of Appeals, in cases of People ex. 
. re]. Green vs. Smith et al. 55 N. Y. 135. 

Town of Wellsboro vs. N. Y. & Hudson RK. R. Co., 
76 N. Y., 182, Metzgar vs. the Attica and Arcade 
R. R. Co, 79 N. Y. 171, and lately The Town 
of Mentz vs. Cook, 108 N. Y. 504-9. 


Also Judge Wallace in the case at bar, at 
folio 98 to 102, uses this emphatic language : 
‘‘ Tt is insisted that because the amended act of 
‘*1871 defines the term ‘‘taxpayer,’’ ‘* when 
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‘fused in this act’’ to mean such taxpayers as 
‘‘are not assessed for dogs or highway tax 
‘fonly, it is not necessary to compiy with the 
‘explicit language of this act. as to the form 
‘*and substance of the petition. The petition 
‘is the basis and ground work of the whole 
‘*bonding proceeding. When the amended 
‘fact was passed, many of these proceedings 
‘*had been set aside by the courts of this state, 
‘*because of defects of form in the petition, 
‘‘and it was the well settled law of the State 
‘* Courts, that any such defect was jurisdic- 
‘*tional and rendered the whiole proceeding 
‘‘futile. Speaking of the act of 1868, the 
‘*Court of Appeals said in the People vs. Smith, 
‘45 N. Y., 772. ‘*The authority conferred by 
‘*the act must be exercised in strict conformity 
‘*to, and by a rigid compliance with the letter 
‘‘and spirit of the statute.”’ The first section 
‘‘of the amended act provides, in language as 
‘explicit as could be employed, that the peti- 
.**tion verified by one of the petitioners shall 
‘*set forth that the petitioners are a majority 
‘‘of taxpayers of the town, who are taxed or 
‘‘assessed for property ‘‘not including those 
“taxed for dogs or highway tax only.” It 
‘**subsequently provides that the word taxpayer 
‘“‘when used in this act, ‘shall mean’’ any 
‘‘corporation or person, assessed or taxed for 
‘* property ” . " not inelud- 
‘ing those taxed for dogs, or highway tax 
‘‘only.’’ Section two makes it the duty of the 
‘*County Judge ‘*‘ to proceed and take proof as 
‘*to the said allegations in the petition,’ and 
‘if he finds that the requisite majority of tax- 
‘* payers who apply on a majority of the desig- 
‘*nated class, the petition would doubtless be 
‘*sufficient if it alleged that they were a ma- 


10 
‘jority of the taxpayers of the town, and in 


‘this view, there was no need of amending the 


‘‘act of 1869 in this behalf. 
‘If the argument for the plaintiff is sound, 


‘‘this explicit provision is meaningless. It is. 


“not to be assumed that the Legislature did 
‘not mean anything by the language which 
‘‘they so carefully employed. Itis not difficult 
‘*to apprehend what the Legislature meant by 
‘‘defining the word taxpayer. It occurs sev- 
‘‘eral times in the act. It was defined for 
‘convenience in order to avoid repetition of 
‘‘description, whenever the word was used in 
‘“‘the act, and in order that there should be no 
‘*room for doubt, what kind of a taxpayer was 
‘meant whenever the word was used.”’ 


The above extract from the opinion of the Circuit 
Judge it is submitted is decisive on the question. 


Point Third. 


But while the defendant in error contends that the 
construction of the New York statute of 1871, uni- 
formly given toit by the Courts of that state and 
also by Judge Wallace in the opinion in this case, 
above referred to, is the correct one, yet that question 
it is submitted is not an open one. 

I, 


“IT IS SETTLED BY REPEATED ADJUDICATIONS OF 
“THIS COURT THAT THE CONSTRUCTION OF A STATE, 
“STATUTE BY THE HIGHEST COURT OF THE STATE, NOT 
“CALLED IN QUESTION BY ANY CONFLICTING DECISION 
‘‘OF THAT STATE, IS CONCLUSIVE. ” 


Vide Vol. 1 Indexed Digest, U. S. Reports P. 531 
Seo. 393. 


Randall vs. Brigham, 7 Wallace 523. 
16 Wall. 6. 
96 U. 8S. 271. 
99 U.S. 406. 
12 Blatch 539. 
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«WHEN THE CONSTRUCTION GIVEN BY THE HIGHEST 
“COURT OF A STATE TO THE CONSTITUTION OR A 


“ STATUTE OF THAT STATE IS UNIFORM AND SETTLED, 


“IT IS BINDING ON TAE COURTS OF THE UNITED STATES 
‘*AS A RULE OF DECISION. ’ 

Vide Vol. 1 (and cases ther- cited) Indexed Digest 
U. 8. Reports, page 530 Sec. 390. 

This court has many times reaffirmed this rule in 
regard to the construction of the statutes of a state, 


and has always adopted the construction placed upon 


them by the highest appellate court of that state. 

But the Court of Appeals of the State of New 
York (the highest Appellate Court of that State has 
several times had occasion to construe the above 
statute, and has given it the construction which the 
defendant maintains is the true one and should ob- 
tain here. 

Vide People ex rel Green vs. Smith, et al 55 N. Y. 

135. 

Town of Wellsboro vs. New York & H.R. R., R. 
TON. Y. 12. | 
Metzger vs Attica and Arcade R. R., 79 N. Y., 

171, 84 N. Y. 682. 


The Town of Mentz, appellant, vs. Cook101 N. Y R. 

504. 

In this last case the Court of Appeals of the State 
of New York say on this precise question : 

‘‘The petition was presented after the amend- 
‘*ment of 1871 to the act of 1869 and was defect- 
‘‘ive in not averring that the petitioners were a 
‘‘majority of the taxpayers of the Town of 
‘* Mentz excluding those taxed for dogs or high- 
‘““way tax only. The fatal character of the 
** defect has been so often adjudged in this court 
‘\as to end further discussion.”’ 

The court then discusses the suggestion urged now, 
that the definition of the word ‘‘ taxpayers” as de- 
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fined by the statute obviates the necessity of the ex- 
press allegation required by section one of the amended 
act of 1871 (chapter 925 of the Laws of New York 
187i) and says: 


‘‘The argument advanced is that the word 
‘‘taxpayers, as used in the act is declared to 
‘‘mean taxpayers exclusive of those taxed for 
‘dogs or highway tax only and that it is illogi- 
‘*cal to deny to the word, when used in a petition 
‘‘under the act, the meaning accredited to it by 
‘*the act itself. 

‘‘The suggestion is by no means conclusive and 
‘‘admits of a satisfactory answer. The definition 
‘“aas given to avoid useless repetition and is 
“confined to in its use in the act itself. 

‘‘The petition is required to be verified and to 
‘‘show on its face, the consent of the requisite 
‘‘majority and is not satisfied by an ambiguous 
‘oath, true in one sense and not true in another: 
‘*We are not convinced that we ought to over- 
‘‘rnle our existing line of decisions, for the 
‘‘reason assigned. This defect therefore was 
‘‘fatal and the Special Term correctly decided 
‘that the bonds were invalid.”’ 

The Town of Mentz vs. Cook, 
108 N. Y., R. 504-9. 


The petition to the County Judge gave no 
jurisdiction to him to make any adjudication in the 
premises for the above reason the Court of last re- 

sort of the State of New York has repeatedly so 
held—and the judgment of the Cirenit Judge in 
this case, so holding will it is submitted be affirmed 
by this Court. 


II. 


But again not only did the petition not confer juris- 
diction, for the reason (hat it did not allege that the pe- 
titioners constituted a majority of the class designated 


de 


ds 


13 


by the statute as competent petitioners, but the peti- 
tion in other respects did not comply with the amend- 
ed act of 1871. 

Not only does the petition fail to show that they 
were a majority of the class designated by the statute 
as alone competent to petition, but instead of follow- 
ing the words of the amended statute in other resnects 
the petition follows the language of the statute of 
1869. 

it does not state that the petitioners area ‘“* major- 
“ity of the taxpayers who are assessed or taxed for 
‘* property on the last preceding assessment roll or 
“tax list of such corporation and who are assessed 
‘“‘or taxed, or who represent a majority of the taxa- 
‘ble property upon said last assessment roll or tax 
‘* ist,” as is required by the amended act of 1871, but 
it simply follows the language of the act of 1869, and 
avers ‘*that they are a majority of the taxpayers of 
‘*the town of Mentz, in the County of Cayuga and 
‘* State of New York, whose names appear upon the 
‘last preceding assessment roll or tax list of said 
‘*town of Mentz, as owning or representing a major- 
‘ity of the taxable property in the corporate limits 
‘‘of the said town of Mentz; that’ they 
‘are such a majority of taxpayers, and are 
‘‘taxed or assessed for or represent such a major- 
‘ity of taxable property.” ‘The petition does not 
allege the matters required by the Act of 1871. 

It will be seen then, that the petition gave no 
jurisdiction to the officer making the adjudication, for 
the reasons above given, viz. : 

I That 1t did not show that the petitioners con- 
stituted a majority of the designated class which by 
statue was alone competent to petition. 

II. That it did not show that they were a majority 


of such taxpayers who are assessed or taxed for 
property upon the last preceding assessment roll or 
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tax list of the corporation, and who are assessed or 
taxed or whe represent a majority of the taxable 
property upon said last assessment roll or tax list. 


Foint E’ourth. 


THE ADJUJ ICATION OF THE COUNTY JUDGE 
WAS ALSO VOID FOR THE REASON HERETO- 
FORE CONSIDERED, AND ALSO IT WAS A NUL- 
LITY FOR THE REASON THAT THE ADJUDICA- 
TION DID NOT ASSUME TO DECIDE AND DID 
NOT DECIDE THAT THE PETITIONERS WERE “ A 
“MAJORITY OF THE TAX-PAYERS WHO ARE 
“TAXED OR ASSESSED FOR PROPERTY NOT 
“INCLUDING THOSE TAXED FOR DOGS OR 
‘HIGHWAY LABOR ONLY, UPON THE LAST 
‘PRECEDING ASSESSMENT ROLL OR TAX 
“LIST OF SUCH CORPORATION AND WHO 
‘ARE ASSESSED OR TAXED OR WHO REPRE- 
‘SENT A MAJORITY OF THE TAXABLE PRO- 
‘PERTY ON SAID LAST ASSESSMENT ROLL 
“OR TAX LIST.” 

The adjudication is in the following language: 

‘‘It is adjudged, decreed and determined that 
‘‘the said petitioners do represent a majority of 
‘*the taxpayers of said Town of Mentz, as shown 
‘‘by the last preceding tax list or assessment 
‘‘roll, that is to say, the said last tax list or 
‘‘assessment roll for the year 1871, and do repre- 
‘‘sent a majority of the taxable property upon 
‘* said tax list or assessment roll.’’ (Folio 52 error 
Book). 

It will be seen that the County Judge did not 
assume to decide that the petitioners are a majority 
of the class which alone by the statute is allowed to 
petition. 

The adjudication in this case was similar to the one 
jn the case oi Cowdrey vs. the Town of Canadea, 
Vide 16 Federal Reports, 532) in which 
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Judge Wallace held that the adjudication 

was a nullity, because it failed to decide the above 

question, and did not even assume to pass upon it. 
Judge Wallace in that case uses this language: 


‘* As the law stood, when the proceedings were 
‘*commenced, it was his (the County Judge) pro- 
‘‘vince to entertain and decide the question 
‘‘whether a majority of taxpayers of a desiq- 
‘nated class desire that the Town should create 
‘‘a debt and issue its bonds. If he had assumed 

. ‘*to decide that such majority did desire a crea- 
‘tion of its debt, then it might be competent to 
‘inquire, whether he acquired jurisdiction of the 
‘‘pro eedings upon such a petition as was pre- 
‘*sented to him.”’ 


‘““As he did not adjudge that the required 
‘quorum of taxpayers had consented to the 
‘‘creation of the debt, his order appointing 
: ‘‘commissioners to create and issue the bonds 
‘“‘was a nullity.”’ Vide. Cowdrey vs. Town 
of Canadea, 16 Federal Reports, 532. 
In that case the decision was placed upon the ground 
that the adjudication was fatally defective in not 
deciding upon all the matters required by the statute. 


The adjudication in the case at bar was similar, and 
is also a nullity for the like reason. 


rFoint E'ifth. 


It w ]l be observed there are no recitals in the bonds 
from which the plaintiff can claim that the defendant 
is estopped from availing itself of its defense. 

The bonds do not recite that they are issued in 
conformity toany law in existence when they were 
issued, as will be seen by inspection—for the law of 
1869 had been in its provisions authorizing the insti- 
tution of these proceedings repealed by a subsequent 
act. (The act of 1871.) 
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They do not recite that they were issued under the 
act of 1871—but on the contrary, they expressly aver 
that they were issued by virtue of the act passed 
April 2, 1850, as amended by the act ‘* passed May 
18, 1869.”’ (Vide Page 4, folio 15 of the Error Boo.) 

There is no reference “hatever in the Bonds to the 
act which was alone in force and under which alone 
they cou'd be issued, if at all, viz: the act of 1871. 

This act was materially different from the act of 
1869— which is mentioned in the bonds and 
no attention whatever was paid in the peti- 
tion (which appears at folios 43-45) fo the Act of 
1871, but all the petitioner's proceedings were con- 
ducted under the act of 1869. 

But this act, (section one of the act of 1869,) giving 
the authority to petition had been repealed and 
section one of the laws of 1871 substituted in its 
place, when these proceedings were commenced. 


Where bonds recite that they are issued under a 
certain act, they cannot be supported as issued under 


a different act. Gilson vs Dayton, 123 U. 8. 8. C. R., 
50, 


A recital in municipal bonds does not extend to 
matters of law and a certificate reciting the actual 
facts and that thereby the bonds were conformable to 
law, where judicially they are not. will not make 
them so. Nor can it work an estoppel, for the de- 
fendant to claim the protection of the law. 

Lake County vs. Graham, 130 U.S. S. R., 674. 

In the case at bar, the bonds do not even recite 

that they are issued confurmably to law. 
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Foint Sixth. 


It will be seen that the first two questions certified to 
this court contained in the certificate at page 16 0f the 
Error Book are in regard to the sufficiency of the 
petition in this case and the defendant in error, main- 
tains that they should be answered in accordance 
with the views of the Circuit Judge and with the 
unbroken and repeated adjudication of the highest 
Appellate Court of the State of New York. 

The remaining two questions are in regard to the 
adjudication and its sufficiency. 

_ ‘The defendant maintains also that this was clearly 
insufficient. 

It is submitted that the judgment rendered for the 
defendant in error in this case by the Court below 
will be affirmed by the Court. 


This Court. has always held that there is no liability 
where no jurisdiction has been obtained. 

There is no case decided by this court holding that 
bonds issued under the circumstances which obtain 
in this case are valid. No question of estoppel and 
no question simply of irregularity exist in this case 
The undisputed facts show an entire want of juris- 
diction. The bonds were clearly invalid, and the 
judgment of the Circuit Court should be affirmed. 


F. D. WRIGHT, of Counsel for Defendant 
in Error. 


Auburn, New York 
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HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 1 


1 Pleas in the cireuit court of the United States for the 

northern district of Illinois, held at the United States court- 
rooms, in the city of Chicago, in the district aforesaid, before the 
Hon. Henry W. Blodgett, district judge of the United States for said 
northern district of Ilinvis, on Friday, the nineteenth day of July, 
in the July term of said court, in the year of our Lord one thousand 
eight hundred and seventy-eight, and of our Independence the one 
hundred and third year. 

WM. H. BRADLEY, Clerk. 


Henry W. Kinespury, by His Guardian, Jonn V.) 
Lr Moyne, 
vs. y In Chancery. 


Simon B. Buckner, Ambrose FE. Burnsipe, pees: 


poN Breckwitn, and JANE C. Kingsbury. 


NORTHERN District OF ILLINOIS, 88: 


Be it remembered that on the second day of July, 1877, came the 
complainant, by his solicitors, and filed in the office of the clerk of the 
circuit court of the United States for the northern district of Illinois, 
at Chicago, in said district, their [his] bond for costs, and also at the 
same time filed a transcript of record from the circuit court of Cook 
county, Illinois, in said above-entitled cause; which said bond 
and transcript are, respectively, in the words and figures following, 
to wit: 


2 Bond for Costs. 
Unitep STATES OF AMERICA, ™ 
Northern District of Illinois, | ~ 


Circuit Court. July Term, A. D. 1877. 


Henry W. Krivaspury, by Guardian & Next Friend, 
vs. In Chancery. 
Simon Buckner, MAry K. Buckner, and Others. 


I enter myself security for costs in this cause, and promise to pay 
all costs which may accrue to the opposite party in this action or 
to any of the officers of this court, and, in default of payment by 
the plaintiff of any costs ordered or adjudged to be paid by him, 
hereby agree and stipulate that execution may issue against my 
property for any costs taxed against him. 

Dated this second day of July, A. D. 1877. 


HENRY CRAWFORD. 
Endorsed: Filed July 2, A. D. 1877. Wm. H. Bradley, clerk. 
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o Transcript of Proceedings from the Circuit Court of Cook County, 


Illinois. 


Unrrep States OF AMERICA, |... 
State of Illinois, Cook County, 


Pleas before the Honorable E. 8. Williams, one of the judges of 
the circuit court of Cook county, at a term thereof begun and held 
at Chicago, in said county and State, on the third Monday (being 
the 18th day) of June, in the year of our Lord one thousand eight 
hundred and seventy-seven, and of the Independence of the United 
States the 101st. 

Present: Honorable E. 8. Williams, one of the judges of the cir- 
cuit court of Cook county, State of Illinois; L. L. Mills, State’s at- 
torney; Charles Kern, sheriff. 


Attest: JACOB GROSS, Clerk. 


Be it remembered that heretofore, to wit, on the 11th dav of Au- 
gust, A. D. 1873, H. W. Kingsbury, by Henry Crawford, Esq., his 
attorney, filed in said court his certain bill of complaint in words 
and figures following, to wit: 


STATE OF ILLINOIS, 
Cook County, 


Circuit Court of Cook County. 


Teo the judges of said court, in chancery sitting: 
Your orator, Henry W. Kingsbury, an infant of the age of ten 
years, suing by Eva Lawrence, his guardian and next friend, 
| humbly complaining, exhibits this his bill of complaint 
against Simon b. Buckner and Mary K. Buckner, his wife; 
Jane ©. Kingsbury, John J. D. Kingsbury, Ambrose E. Burnside, 
and Corydon Beckwith. 

And thereupon your orator showeth unto the court that your 
orator was born on the 16th day of December, 1862; that his father 
was Henry W. Kingsbury, who was born at Chicago, IIl., on the 
25th day of December, 1836; married to Eva Taylor on the 4th day 
of December, 1861, and was mortally wounded, while in the service 
of the United States, at the battle of Antietam, on the 17th day of 
September, 1862, and that he died on the day last aforesaid; that 
after the death of his father your orator was born, and that he was 
the sole issue of such marriage, and as the posthumous child of his 
father your orator became and still is the sole heir-at-law of all the 
real estate whereof his said father died dsized [seized] and of all 
his rights, credits, and effects, subject only to the dower rights of 
the mother of your orator,and also the dower rights of Jane C. 
Kingsbury, as is more particularly hereinafter specified. 

And your orator further shows unto the court that on the 26th 
day of September, 1865, the mother of your orator was married to 
Albert G. Lawrence. 


HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 3 


And your orator further shows that his paternal grandfather 
was Julius J. B. Kingsbury, of the United States Army; that he was 
born in the year 1797, and was intermarried with Jane C., bis wife, 
in the vear 1825; that he died intestate on the 26th day of June, 
1856, leaving him surviving his wife, Jane C. Kingsbury, and as 
his sole heirs-at-law his two children, Henry W. Kingsbury, the 
father of your orator, and Mary K. Buckner, who had intermarried 
with the respondent, Simon B. Buckner, in May, 1850, and by whom 

she had the following issue: Lily Buckner, born March 7, 
5 1858, and now living, and Henry Kingsbury Buckner, born 
February 9, 1861, and deceased in January, 1862. 

And your orator further shows that said Julius J. B. Kingsbury, 
at the time of his decease, was the owner in fee simple, as appears 
by the records of conveyauces of Cook county, Illinois, of the fol- 
lowing real estate in Cook county, Illinois: 

Lots 5 and 6, in block 35, original town of Chicago, and also a 
certain tract of land described as follows in a deed dated May 30th, 
1833,executed by James Kinzie and wife to the said Julius J. B, 
Kingsbury and recorded May 31st, 1853, in Book A, page 159, in the 
records of deeds of Cook county, Illinois, to wit, bounded as follows : 
From the southeast corner of the town of Wabansia, commencing 
at the southeast corner of lot 1,in block 1, in said town of Waban- 
sia (James Kinzie’s Addition to the town of Chicago), adjoining 
Kinzie street, in the town of Chicago (as laid off by the commission- 
ers of the Illinois and Michigan canal), at a stake at the said corner 
of said lot on the southwest bank of the north branch of the Chicago 
river, at or near the water’s edge, continuing at about north seventy- 
eight — west along the said southwest bank of the said river, vary- 
ing in distance from the water’s edge in proportion to the distance 
of the east and west lines dividing the lots, blocks, streets, and alleys 
of blocks 2 and 3, in the said town of Wabansia (with the exception 
of lot 8, in block 2, which was conveyed by James Kinzie and wife 
to Seth Johnson, which said lot extended eastwardly into the center 
of the channel of the north branch of the Chicago river), to the in- 
tersection of the west line of the said town of Wabansia; thence 
north and terminating in the Chicago river; thence from a stake 
ninety links from the corner from which a poplar bears northeast 
and a lynn bears south eighty-four degrees six-nineteenths chains 
and two links to a stake, from which a lynn bears north seventy- 

eight — thirty — west, and also bears north two — thirty 
6 — west; thence twenty-two chains and seventy-five links to a 

corner established by the commissioners of the Illinois and 
Michigan Canal; thence four and 46 one-hundredths chains to the 
Chicago river (north branch); thence three and 45 one-hundredths 
chains to the place of beginning, the same being one equal half of 
the remaining part of the east half of the northwest quarter of sec- 
tion nine, in township thirty-nine north, of range fourteen east, 
after taking therefrom the said town of Wabansia, and which: is 
otherwise described as all the east half of the northwest quarter of 
section nine, in township thirty-nine north, range fourteen east, of 
the third principal meridian, east of the southwest bank of the north 


) 
; 
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branch of the Chicago river and south of an addition to Chicago, 
formerly known as Sedgwick. and which is commonly known as 
“the Kingsbury tract,” containing about 35 acres, except a strip 
seventy feet in width, extending along a portion of the river front 
of said tract, which had been conveyed by said Julius J. B. Kings- 
bury to Simon B. Buckner on January 22, 1855. 

And also two hundred and forty acres of land in Caldwell reser- 
vation, in Cook county, Illinois. 

That upon certain portions of the said real estate there were en- 
cumbrances, as disclosed by the said records of Cook county, Illinois, 
to the following amount—that is to say, to John B. Tolman in the 
sum of $5,000, and to Corydon Beckwith, as trustree for Joseph 
Spencer, in the sum of $8,000, and there were no other liens or In- 
cumbrances on the said property except as aforesaid. 

That besides the said real estate in Cook county, Illinois, the said 
Julius J. B. Kingsbury was the owner in fee simple of real estate in 
Waterbury, Connecticut, of the probable value of $7,000. 

And your orator further shows that no administration whatever 

was ever taken out on the estate of said Julius J. B. Kings- 
7 bury, and that the father of your orator was, at the date of 

the death of said Julius J. Bb. Kingsbury, a minor of about 
the age of nineteen, and did not reach his majority until the 25th 
day of December, 1857. 

And no guardian was ever appointed for the estate of the father 
of your orator during said minority. 

And, as your orator is informed and believes and therefore charges, 
the said Henry W. Kingsbury, deceased, never, from and after the 
date of his majority aforesaid, joined in any conveyance or in any 
manner parted with the title to his undivided interest in the parcels 
of rea] estate described aforesaid or any part thereof, either in Illi- 
nois or Connecticut, nor was there ever any partition of said property 
or any part thereof among the parties entitled, but he continued to 
remain the holder and owner of such undivided interest at the time 
of Iris death, except the parcel of land sold in April, 1862, to Emily 


Spencer by said Beckwith as trustee, subject to certain indentures of 


mortgage, which were executed jointly by said Henry W. Kingsbury 
and said Buckner and wife and Jane C. Kingsbury, as is more par- 
ticularly hereinafter set forth, and the $13,000 of encumbrances exe- 
cuted by Julius J. B. Kingsbury in his lifetime as aforesaid. 

And your orator further shows unto the court that it appears in 
and by the records of conveyances of Cook county that on the 22d 
day of January, 1855, the defendant, Simon B. Buckner, became the 
owner by a conveyance in fee simple absolute, with full covenants 
of warranty from Julius J. B. Kingsbury, of the following-described 
premises in Cook county, Illinois: 

A strip seventy feet wide, lving along the north branch of the 
Chicago river, the length of said previously described Kingsbury 

tract. 


8 And that said Buckner remained the owner of such strip 


of land, except a reconveyance to said Julius J. B. Kingsbury 
of seventy by one hundred feet thereof, as appears by the said records, 


me 
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until May 16, 1861, when he conveyed the said property, his wife 
joining him therein, to the father of your orator, as Is more specific- 
ally hereinafter set forth. 

And your orator further shows that on the 15th day of May, 1861, 
at Louisville, in the State of Kentucky, the said defendants signed, 
sealed, and acknowledged in due forni of law a deed of conveyance 
in the words and figures following : 

Be it known that Simon B. Buckner and Mary K. Buckner, his 
wife, of the city of Louisville and State of Kentucky, in considera- 
tion of the sum of one dollar in hand paid and the natural love and 
affection we bear to our brother, Henry W. Kingsbury, do hereby 
grant, bargain, sell, and convey to said Henry W. ‘Kingsbury, of the 
United States Army, his heirs and assigns forever, the following 
property : 

One undivided half of lots number five (5) and six (6), in block 
number thirty-five, in the original town of Chicago, in the county 
of Cook, in the State of Illinois, and also all our right, title, and 
interest in the “ Kingsbury tract,” so called, being the tract of thirty- 
five a¢res, more or less, purchased from James Kinzie by the late 
Major Julius J. B. Kingsbury, of the United States Army, as per 
deed of said Kinzie on record in the clerk’s office of Cook county, 
Illinois, the said tract being the south half of what remained of the 
northwest quarter section nine, in township thirty-nine, range 14, in 
said Cook county, after deducting therefrom the town of Wabansia. 
The other interest in said land and tenement, ete., included in this 

deed now belongs to said Henry W. Kingsbury as one of the 


4) heirs of the late J. J. B. Kingsbury, and the entire prop- 
erty being subject to the dower interest of Mrs. Jane C. 
Kingsbury : 


To have and to hold the same to the said grantee, his heirs and 
assigns forever, the grantor covenanting that — will warrant the 
property he weby conveyed. 

In witness whereof we have hereunto set our hands and seals, 
at Louisville, this fifteenth day of May, 1861. 

SIMON Bb. BUCKNER. [seat. 
MARY Kk. BUCKNER. Heard 


STATE OF KentTUcKY, | a 
County of Jefferson, f°’ 

Be it remembered that on this fifteenth day of May, A. D., 1861, 
before me, C. L. Thomasson, a notary public in and for said State 
and aoe duly commissioned and qualified, personally appeared 
Simon B. Buckner and M: ary K. Buckner, his wife, who are person- 
ally known to me to be the persons w hose names are subseribed to 
the foregoing deed as having executed the same, and acknowledged 
that they had executed the same for the uses and purposes therein 
expressed ; and the said Mary Kk. Buckner, wife of the said Simon 
B. Buckner, being of lawful age, and having been by me, sepa- 
rate and apart from .her said husband, examined and the con- 
tents of the said deed fully made known and explained to her, 
acknowledged that she had executed the same and relinquished her 
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dower to the lands and tenements therein mentioned voluntarily 
and without compulsion of her said husband. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 15th day of May, A. D. 1861. 
C. L. THOMASSON, 
10 Notary Public for Jefferson County, Kentucky. 


Abs. 55 and 56. 

That at the time of signing, ensealing, and acknowledging this said 
conveyance one D. W. Mitchell was the general agent of the said 
Henry W. Kingsbury, now deceased, having in charge all his said 
real-estate interests, as the said Buckner and wife then well knew, 
and they, with the intent to deliver the said conveyance effectively, 
and so as to pass title immediately, viz., on May 16, 1861, delivered 
the same to said Mitchell, to the énd that the same might be re- 
corded, and it was by direction of said agent recorded, in the records 
of Cook county, Illinois, in Deed Book No. 212, page 624, on the 17th 
day of May, 1861; and the said agent duly entered the said trans- 
action on the books of his agency and credited himself with the ex- 
pense of such record. 

And, as your orator is informed and believes and so charges, the 
said deed was so delivered to such agent with intent on the part of 
said grantors to pass the title thereby, and such conveyance was ac- 
cepted and acted on by the father of your orator, who, by virtue of 
such conveyance and not otherwise, entered into the full, exclusive, 
and undisputed possession of all and singular the property em- 
braced in the said deed of conveyance from the said Buckner and 
wife as the real and beneficial owner thereof, subject only to the 
dower interests of his mother, Jane C. Kingsbury, and the encum- 
brances aforesaid ; and your orator shows unto the court that the 
said Henry W. Kingsbury in his lifetime, being in possession of all 
of said property under such claim and coior of absolute title, exe- 
cuted powers of attorney to transact business touching all said lands 
running in his own nameand that of Jane C. Kingsbury as the sole 

owners thereof; that he was, by his agents, in receipt of all 
11 the income therefrom, and by such agents exercised exclusive 

control over the disbursements of all the revenue and over 
the entire business connected with the management of the said real 
estate included in said conveyance and every part thereof; and your 
orator further shows that from and after said conveyance up to 
death of said Henry W. Kingsbury that all and singular the leases 
and contracts of and concerning said real estate were executed in his 
name as the sole and only owner of said property, subject to the 
dower right of Jane C. Kingsbury. 

And your orator further shows that, being so in possession of all 
and singular the said real estate descended and conveyed as afore- 
said, the said Henry W. ivingsbury departed this life on September 
17, 1862, and all and singular his property, real aud personal, de- 
scended to and became vested in your orator as his sole heir-at-law, 
subject to the two dower interests aforesaid. 

And your orator further shows that after the death of his father 


ee» 
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his mother was, by the cireuit court of the District of Columbia, on 
the — day of January, 18638, duly appointed guardian of his person, 
and that by an amicable arrangement between Jane C. Kingsbury 
and the mother of your orator, in her own right as dowress and as 
guardian for your orator, John H. B. Latrobe was appointed acom- 
mon agent under a letter of attorney signed by the mother of your 
orater and said Jane C. Kingsbury, and he went into possession of 
all and singular the said real estate originally descended to said 
Henry W. Kingsbury, your orator’s father, and also that embraced 
in the said conveyance of May 17, 1561, from said Buckner and 
wife, and from about — day of , 1863, continually until the — day 
of , 1869, was in open and notorious possession of all said real 

estate and enjoyment of all and singular the income therefrom, 
12 claiming the same as the sole and absolute property of your 

said infant orator, subject to the dower rights of said Jane C. 
Kingsbury and the mother of your orator and the encumbrances 
aforesaid, and to no other liens, equities, or trusts whatever, and 
expressly repudiating and denying any equitable interest in any 
other person or persons whatever; and continuously from the de- 
cease of the father of your orator, in 1862, until in the month of 
July, 1870, the said estate so descended to said Henry W. Kingsbury, 
deceased, and also the estate vested in him by virtue of the convey- 
ance from said Buckner and wife, was in the exclusive custody and 
control of the said Latrobe or some other agent appointed tomanage 
said property by said Jane C. Kingsbury and said Eva Lawrence, 
or by the receiver appointed by the circuit court of Cook county, as 
is more fully hereinafter set forth, and was so held, managed, and 
controlled by each and every of such persons as the property of your 
orator, and not otherwise. 

And your infant orator further shows unto your honors that on 
the llth day of July, 1870, a certain paper, purperting to be a copy 
of a will executed by the father of your orator on the 25th day of 
March, 1862, at Fortress Monroe, Virginia, and the proof thereof 
made in the corporation court for the city of Alexandria, in the 
State of Virginia, on May the 9th, 1870, and certified according to 
the provisions of section 8 of the Statute of Wills of the State 
of Illinois, was presented to the county court of Cook county by the 
procurement and at the instance and request of the said Buckner 
and wife and said Jane C. Kingsbury, claiming to be devisees under 
such will and seeking to probate and establish the said document as 

a valid will, to the end that the said Mary Kk. Buckner might 
15 obtain a devise thereunder, and thereupon the said county 
court of Cook county ordered tlie said certified copy of said 
will to be recorded in said county court in the manner authorized 
by the laws of the State of Illinois. A copy of the said paper, to- 
gether with the order of the court thereupon, is set forth fully and 
at large in the paper which is annexed to this bill of complaint and 
marked “ Exhibit A,” at page 9. 
_ Your said infant orator further shows to the court that at the 
time of said proceedings in said county court of Cook county he 
was a non-resident of the State of Illinois and was not at said date 
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within this State, and had no notice whatever of said attempted 
proceedings to procure a record of said certified copy of said paper 
purporting to be the will of said Henry W. Kingsbury, deceased. 

And your orator further shows that on the 19th day of July, 1870, 
a bill in chancery was filed in the cireuit court of Cook county, in 
the State of Illinois, in the name of your orator, by Corydon Beck- 
with, who tendered himself as the next friend of your orator, against 
Ambrose E. Burnside, Mary J. Buckner, Simon b. Buckner, Jane C. 
Kingsbury, John J. D. Kingsbury, Eva Lawrence, and Albert G, 
Lawrence, wherein was set forth the heirship of your orator and the 
seizin of his father of an estate of inheritance in and to all and 
singular the lands aforesaid and the presentation of said certified 
copy of said paper purporting to be a will of Henry W. Kingsbury, 
deceased, to the county court of Cook county, together with the 
order of said court thereupon, and it was in and by said bill prayed 
that said instrument purporting to be such last will and statement 
of said Henry W. Kingsbury, deceased, might be declared invalid 
and of no legal force and effect as a last will and testament as 

against your orator being such posthumous child as aforesaid, 
14 and that the proceedings of said county court admitting such 

document to record should be set aside and decreed to be 
void as constituting a cloud on the title of your orator, and that 
said defendants might be restrained from interfering with the said 
estate so vested by inheritance in your orator in consequence of the 
devises contained in the said paper-writing and under which they 
claimed. 

And your orator shows that no process was at any time ever sued 
out upon said bill in chancery against any of the defendants named 
therein; that each and every of said defendants were at the time of 
filing of said bill non-residents of the State of Illinois, and that no 
publication such as is required by the statute of the State of Illinois 
in case of non-resident defendants was ever made or attempted to 
be made as against any of said named defendants; and your orator 
is advised and charges that the said bill was originally tiled in pur- 
suance of some kind of understanding or agreement had between 
said Beckwith and the said Buckners, and that they would enter 
their appearance thereto. 

And your orator further shows that it appears by the record of 
such cause that on the 51st day of October, 1570, Mary K. Buckner 
and Simon Bb. Buckner appeared by counsel and filed in the circuit 
court an answer to the bill of complaint exhibited in the name of 
your orator, and on the 22nd day of November, 1870, Jane C. Kings- 
bury appeared to said action by counsel and filed an answer to said 
bill of complaint, and on the 6th day of December, 1870, Ambrose 
Kk. Burnside and John J. D. Kingsbury, appearing by counsel, filed 
a joint and several answer to said bill of complaint, and on the 24th 
day of December, 1870, general replications were filed in the name 
of your orator to said answers, and on the 3lst day of October, 1870, 

the said Mary Kk. Buckner filed in said cause a paper, termed 
15 by them a cross-bill, against your orator, said Eva Lawrence, 
Albert G. Lawrence, and Jane C. Ningsbury, setting up that 
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a certain conveyance executed by said cross-complainants, bearing 
date May 15, 1861, purporting to convey certain property in the city 
of Chicago to said Henry W. Kingsbury, should be declared to be a 
deed of trust for the use and benefit of the said cross-complainants 
or one of them; that upon the facts attending such conveyance a 
resulting trust arose; that your said infant orator should be required 
by the decree of that court to reconvey the property in accordance 
with such trust; that an account should be taken of the receipts and 
disbursements of your orator,and acting for him, of and concerning 
the said property ; that dower should be ascertained and set off to 
said Jane C. Kingsbury and Eva Lawrence, and that partition should 
be made of said estate and possession of the property embraced in 
said deed restored to said cross-complainant. Your said infant 
orator shows that it appears in and by said record that on the 25th 
day of November, 1870, said Corydon Beckwith was, upon the motion 
of said cross-comp!ainants, appointed a guardian ad litem for your 
orator as defendant to said pretended cross-bill, and that on the 2nd 
day of December, 1870, an answer was filed by said guardian ad litem 
in the name of your orator to the said cross-bill, and on the same 
day answers were filed to said cross-bill in the name of Eva Law- 
rence and Albert G. Lawrence, and that no answer was ever filed to 
said so-called cross-bill by Jane C. Kingsbury. 

And your orator further shows that it appears in and by the 
record of said proceedings in said circuit court that after certain 
testimony had been taken by depositions upon the part of said Simon 
b. and Mary K. Buckner that on the 3lst day of December, 1870, a 
hearing of said original and cross bill was had and a final decree 

was rendered as of the 24th of December, 1870, by which 
16 both the original and the cross bills were dismissed without 

prejudice; and it further appears in and by the said record 
that the next friend of your orator prayed an appeal, and, the bond 
being waived by said Buckner and wife, it was allowed, and the said 
cross-complainants, Mary K. Buckner and Simon B. Buckner, also 
prayed an appeal from the decree disinissing their cross-bill, and 
bond was waived by said Beckwith pretending to act as guardian 
ad litem for your orator; that such appeals were by agreement of 
record to be prosecuted to the January term, 1871, of the supreme 
court of the United States of Illinois for the central grand division. 

And your orator further shows that certain errors having been 
assigned on thesaid record by the said Mary K. Buckner and Simon 
Bb. Buckner in the said supreme court of the State of Illinois 
for the central grand division in January, 1871, that on the 5th day 
of October, 1871, the said last-mentioned court delivered an‘opinion, 
whereby the decree of the said circuit court was reversed, and the 
said causes were remanded with certain directions to the circuit 
court, which are set out at large in the said decree of said supreme 
court. 

And your said infant orator shows unto your honors that the said 
Beckwith wholly failed to file any petition in behalf of your orator 
praying a rehearing in the said supreme court, and that said decree 
of said supreme court and mandate was filed in the said circuit court 
2—176 
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of Cook county on the 13th day of November, 1871; that thereupon 
and without the hearing of any new testimony whatever a decree 
was, upon the motion of said cross-complainants, Mary K. and Simon 
B. Buckner, enrolled in said circuit court, purporting to be in exe- 
cution of the said mandate of the supreme court and to embody 
the principles thereby decided, and on the 14th day of November, 

1871, acting under the said decree, John Woodbridge, as 
17 master in chancery of said circuit court, executed and deliv- 

ered a conveyance purporting to transfer from your orator 
and vest in the said Mary Kk. Buckner a full undivided half of all 
and singular the property of the said Henry W. Kingsbury, de- 
ceased, which had descended to and become vested in your orator, 
which said deed was by said court approved and confirmed on the 
— day of January, 1872, and on motion of said cross-complainants 
it was by said circuit court ordered and decreed that the said Mary 
K. Buckner was entitled to a partition of said real estate on the 
basis of one-half interest, and commissioners were appointed to set 
off her share of said property to hold unto her in severalty. 

And your orator further shows that the said commissioners filed 
with said court,on the — day of January, 1872, their report in 
writing making partition of all and singular said estate as between 
your orator and said Mary K. Buckner, and on the — day of ; 
1872, the said circuit court entered a further order approving the 
said report of such commissioners in partition except to one parcel 
of land, commonly called thejSpencer tract; and it was further or- 
dered by the said circuit court that the said cause and the matter 
set forth in the said cross-bill against your infant orator should be 
referred to a special master for the purpose of stating an account and 
charging your orator with the rents and profits derived from the 
said estate continuously from the death of said Henry W. Kings- 
bury, deceased, to the enrollment of said decree, and by the decree 
of said circuit court a writ of assistance was issued under its au- 
thority, and the said Mary K. Buckner was, on the — day of Janu- 
ary, 1872, placed in full possession of all and singular the said prop- 
erty so set off to her by said partition, so far as the same was con- 

firmed, and being of the value of about $800,000; and your 


18 orator herewith exhibits unto your honors a full, true, 


and complete transcript of the entire record and proceedings 
of said circuit court of Cook county, and also the decree of said su- 
preme court of the State of Illinois and the decree entered upon the 
reversal of said cause, the master’s deed to said Mary K. Buckner, 
and the order and decree of said circuit court making and confirm- 
ing petition of said property and awarding possession of the share 
set off unto said Mary K. Buckner, which said exhibits your orator 
prays may be inspected by your honors and taken as ‘part of this 
bill of complaint; and on the 28th day of February, 1872, the said 
Simon B. Buckner and wife conveyed unto R. W. Wooley, of Louis- 
ville, Kentucky, all the tracts so set off to Mary K. Buckner, and on 
the same day the said Wooley reconveyed under Simon BL. Buckner 
all and singular the real estate aforesaid, and the said Simon B. 
Buckner is, as your orator is advised and believes, and so charges, 


me 
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in the present full possession and enjoyment of all said property and 
its income, claiming to be sole beneficial owner by reason of the ju- 
dicial proceedings aforesaid and the conveyance of said Wooley, and 
not otherwise. 

And the said Simon B. Buckner and Mary K. Buckner do now 
give out and pretend that the said legal proceedings aforesaid insti- 
tuted and prosecuted as appears in and by the record thereof, here- 
with exhibited unto the court and as hereinafter set forth, are in all 
respects valid, regular,and operativeand binding upon your oratorand 
upon his estate, and that by virtue of the said decrees, appeals, orders, 
partitions, and conveyances a complete and perfect title at law and4n 
equity has become vested in them for the full half of the estate de- 
scended to your orator, and a further right to compel your orator to 
account to them for the income of such half from 1861 continuously 

to the date of entering said decree of 1872. 
19 Whereas your orator claims and will to this court insist 
that said entire judicial proceedings against your orator and 
the decree in favor of the said parties is fraudulent, collusive, erro- 
neous, and wholly insufficient to bind or conclude your orator in 
any respect. 

For that the said decree was obtained by the habitual use of in- 
competent, illegal, and prohibited testimony on the part of said 
Buckner and wife, to which said Beckwith consented ; that,as appears 
by the said record, the said circuit court of Cook county and the 
said supreme court of Illinois never had any jurisdiction over the 
person of vour orator or the subject-matter of said cross-bill to de- 
cree as to such pretended trust or to order a conveyance divesting 
your orator of his estate or to decree partition of his property or 
award possession thereof or to compel your orator to account for the 
income of any part thereof. : 

And your orator further claims that the said Buckner and wife 
also procured the said deeree against your orator by fraud and mis- 
representation and by the concealment of divers important facts ma- 
terial to the controversy and the use of false and fraudulent plead- 
ings and testimony, the particulars of which are set forth at large 
hereafter. 

And that the said Beckwith had for many years been counsel for 
said Buckner, and was fully cognizant of the said material] facts con- 
cealed from the court, and negligently and collusively assisted the 
said Buckners in such concealment, and failed to offer any proof as 
to such matters or to bring the rights of your orator to the notice 
of the court. 

And by reason of such errors, irregularities, want of jurisdiction, 

and fraud your orator avers that he ought not in equity, 
20 being such infant as aforesaid, to be in any manner concluded 

by the said judicial proceedings and decree, but that, on the 
contrary thereof, he is entitled to show such matters in this court and 
to have the said decree and all proceedings thereunder declared to 
be erroneous, fraudulent, and void and of no binding force against 
your orator, and to a decree requiring the said Buckner and wife to 
restore to your orator all his estate which they have seized upon by 
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virtue of such judicial proceedings or allowing him to file a new an- 
swer to said pretended cross-bill and introduce evidence therefor in 
his own belialf and make a new defence thereto. 

And your said infant orator charges the fact to be and that it so 
appears upon the face of said judicial proceedings that no objection 
was made by the said Beckwith to the filing of said so-called cross- 
bill by Mary Kk. Buckner and Simon B. Buckner, and your orator 

ras at the time of the filing of said cross-bill against him in the said 
State court a non-resident of the State of Illinois and was not within 
this jurisdiction at any time from the date of the filing of said cross- 
bill until the time of the pretended enrollment of the decree in the 
State court on said cross-bill; that no process was ever sued out 
upon said cross-bill or served upon your orator, nor was any publi- 
‘ation such as is required by the statute in the case of nun-resident 
defendants made against your orator, but the only jurisdiction ac- 
quired over your orator to decree as to the matters contained in said 
cross-bill was by the appointment of a guardian ad litem upon the 
25th day of November, 1870, upon the motion of said cross-com- 
plainants, Mary K. and Simon B. Buckner, and the answer filed in 
the name of your orator by such guardian ad litem on Dee. 2, 
1870. 
21 And your orator further shows that the filing of said cross- 
bill and the appointment of said guardian ad litem and all 
and singular the action and conduct of said cause from and after 
the filing of said cross-bill until the 31st day of December, 1870, are 
each and every of them matters to which your orator is an entire 
stranger, and that he had no actual or constructive knowledge of 
such matters or any of them; that the filing of said cross-bill and 
the matters thereof and the relief prayed therein was not brought 
to the notice of the guardian of the person of your orator nor any 
of his friends or relatives having his interest in charge, nor did they 
or any of them have any notice whatever of the appointment of said 
guardian ad litem or of the filing of the answer by such guard- 
ian ad litem or the nature thereof or the action thereupon, nor 
was any equity at any time made of the guardian of the person of 
your orator or any of bis friends and relatives as to the existence or 
production of any evidence to disprove or qualify the matters set 
forth in said ecross-bill or any material averment thereof or to pro- 
duce any testimony that would be of avail to protect the title of 
your orator by inheritance in and of the estate, the legal title of 
which descended to your orator upon the death of his father. 

And your orator is advised by counsel and so charges that the 
said cross-bill of said- Mary K. and Simon Bb. Buckner, so exhibited 
in manner and form as aforesaid against him in said State court, is 
not germain to the matters set forth in the original bill exhibited 
in said court in the name of your orator, and that the matters set 
forth in said eross-bill and the relief prayed at the foot thereof con- 
stitute, under the rules and practice of equity, a new and substantive 
litigation entirely independent and not growing out of the matter 

set forth in the original bill in said cause, and having no 
22 dependence thereupon; and your orator charges that by 
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reason of the premises the said circuit court of Cook county 
had no jurisdiction whatever of the person of your orator as to such 
matters or to entertain the said ecross-bill against | your orator, to 
enter any decree thereupon divesting your orator of any of the real 
estate before that vested in him by the death of his father, or to 
decree partition or assign dower or call upon your orator to account 
as a constructive trustee; and your orator charges that the decree 
of the court declaring that your orator was not the beneficial owner 
of an undivided half of the property descended to him and held by 
him continually from 1862 to 1870 as aforesaid, and vesting the 
same in said Mary K. Buckner, and the conveyance to said Mary 
K. Buckner and the decree of partition thereupon and the award of 
certain portions of the real estate of your orator unto said Mary k. 
Buckner, to be held by her in sever ralty, are each and every of them 
acts, decrees ,and orders of said court based upon the said cross-bill 
and not otherwise, and are each and every of them, as your orator 
is advised, utterly void and of no effect for want of jurisdiction in 
the said circuit court over your orator and over the subject-matter 
of said cross-bill, at the foot of which they were decreed. 

And your orator shows unto your honors that it appears on the 
face of the said record that the said Beckwith wholly failed to ques- 
tion by plea, demurrer, objection, or otherwise the jurisdiction over 
the person of your orator or over the subject-matter set forth in said 
cross-bill either in the said cireuit court of Cook county or the su- 
preme court of the State of Illinois; but that apparently the appear- 
anee of your orator was entered to the said cross-bill by the filing 
of an answer by a guardian ad litem without objection and in pur- 

suance of the same amicable arrangement by virtue of which 
23 the said Mary K. Backner and others entered their ap pear- 

ance without process unto the bill exhibited against them in 
the name of your orator, and that the whole controversy was con- 
ducted as an agreed case between said Beckwith and said Buckners 
without any notice to or assent of the relatives of your orator; but 
your orator, being such infant as aforesaid, claims that the said 
guardian ad litem had no authority to enter the appearance of your 
orator to said cross-bill or waive any objection to the jurisdiction 
of said court over the person of your orator or to the subject-matter 
set forth in the said cross-bill, or ar blind or bar your orator of any 
of his rights by agreeing to submit the same to the result of any 
such litigation as aforesaid. 

And your orator further shows that it appears by said record that 
to support the matter set forth in the said cross-bill and to obtain 
the decree in said supreme court and in the said cireuit court es- 
tablishing and enforcing such alleged trust, and thereby investing 
themselves with the estate of your orator, the said Bucknerand wife, 
with the consent or acquiescence of the said Buckners [Beckwith] 
made use of the testimony of said Simon b. Buckner, and your 
orator shows that the use of said testimony was illegal, prohibited, 
irregular, and fraudulent because— 

1. When notice to take such testimony was served on and ae- 
cepted by said Beckwith on Nov. 22, 1879, be had not been appointed 


NRA GAR AEE RNR ne ipa te a 


14 HENRY W. KINGSBURY Vs. SIMON B. BUCKNER ET AL. 


guardian a4 litem, and had no authority to act for or represent your 
orator in that capacity. 

2. The said notice served on Noy. 22, 1870, specified that a com- 
mission would be sued out thereunder in eight days thereafter in- 
stead of te n, as required by law. 

That after the consent of sald Beck with falsely signing 

24 bine if guardian ad litem on Nov. 22, 1870, the said Buckner 

and wife caused new and other ‘oedema to be attached 

to said notice, no copy of which was ever served on any one purport- 
ing to represent your orator. 

That, as shown by the said record upon which the decree of 
said supreme and circuit courts was obtained by said Buekner and 
wife, that the commission under the authority of which the said 
deposition of Buckner was taken, returned, and used was in fact 
signed, sealed, and tested on Noy. 29, and not on the day specitied 
in said notice. 

The said Simon B. Buekner was an incompetent witness and 
expressly prohibited from giving any testimony whatever in a cause 
wherein his wife was a party and the object of which was to estab- 
lish a trust in behalf of his wife and himself in your orator’s prop- 
erty. 

6. All the testimony of said Buckner which was material to the 
controversy consisted of his giving in evidence the declarations of 
himself and his wifeand conversations with the father of your orator, 
then deceased, for the purpose of affecting the estate descended to 
your orator as heir-at-law of said Ilenry W. Kingsbury. 

The only foundation for the reception of said deposition in 
evidence was the illegal and wrongful consent of the said Beckwith, 
as the same was neither taken, returned, or published, as directed by 
law. 

And, notwithstanding such testimony was illegal, prohibited, and 
incompetent to be read in said cause, the same was fraudulently made 
use of by the said Buckner and his wife,and such use was consented 
to or acquiesced in by the said Beckwith, and the said illegal testi- 
mony Was not only material to but was controlling in the : said issue 
of the said trust, and the illegal and incompetent character of the 

same was not in any manner or at any time brought to the 
20 notice of either the circuit or supreme court by the said Beeck- 

With,and thesaid Bucknerand wife do not give out and pretend 
that your orator is conclusively bound by the said consent and laches 
of the said Beckwith; whereas your orator charges that the use of 
such illegal testimony with the consent of said Beckwith, and thereby 
obtaining a decree against your orator, is error apparent on the face 
of said record, and was a fraud upon the t ‘ights of your orator. 

And your said orator further shows unto your honors that on the 
Sth day of December, 1870, the said cross-complainants, Buckner and 
wife, caused notice to be served upon said Beckwith, as guardian ad 


litem for your infant orator, that a commission would be sued out of said 


circuit court upon the l4th day of December, 1570, to take the testi- 
mony of one William FE. Barrett, and your orator charges that it is 
apparent in and by the record of said proceedings, which your orator 
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prays to be inspected in this regard by the court, that said nine days’ 
notice, which was illegal and incompetent under and by the laws of 
the State of Illinois, was accepted and consented to by the said Beck- 
with as guardian ad litem for vour orator, and that any longer notice 
was by him specially waived. 

And so your orator charges that, as matter of law, the said notice 
and the commission sued out thereupon were illegal and void, and 
that the deposition taken in pursuance of such notice and commis- 
sion should not of right have been read as against vour orator, and 
that the taking of such deposition and reading the same in evidence 
against your orator and procuring a decree against your orator by 
reason of such illegal testimony, based only on the said illegal and 
collusive consent of said Beckwith, is an error apparent upon the face 

of the record in said cause, and was and is a fraud upon 
26 the rights of your orator. 

And your orator further shows that it appears in and by 
the said record of proceedings on the said appeal to the supreme court. 
that the same was taken and read in evidence without any commission 
whatever to the said George M. Davis, purporting to have taken and 
certified to said deposition as a commissioner, and that nothing 
whatever in the said record shows that the said Davis had any law- 
ful authority to take or certify the deposition of said witness, and 
your orator charges that the same isnot taken in pursuance of any 
statute of the State of Illinois, and was utterly incompetent to be 
read as evidence against your orator in order to divest him of his 
title and property ; and your orator shows that, notwithstanding the 
premises, no objection was made in the said circuit court to the said 
deposition of said Barrett or any motion to suppress the same by the 
said Beckwith, and that in the suid supreme court no error whatever 
was assigned upon the admission of such deposition as evidence, 
but the said deposition was tendered and used as competent testi- 
mony by the said cross-complainants, Buckner and wife, relying on 
the consent and acquiescence of said Beckwith, they well knowing 
that the sam was illegal and incompetent, but fraudulently con- 
triving and intending to make use of it to injure your orator and 
deprive him of his estate. 

And your orator thereupon charges that such matter is manifest 
error appearing upon the face of said decree, and was a fraud upon 
the rights of your orator, and that the decree obtained by reason 
thereof ought not to conclude your orator. 

And your orator further shows unto the court that nearly the en- 
tire deposition of said Barrett consists of statements and declarations 

of the said Mary K. and Simon b. Buckner made to the 
27 said Barrett in the absence of your orator or of the said 

Henry W. Kingsbury, now deceased, and introduced solely 
for the purpose of contradicting and impeaching a solemn deed of 
record, and thereby divesting the title vested in your orator by de- 
scent from his father, and to obtain a deerce transferring such title 
to the said Buckner and wife, or one of them, who made such decla- 
ration. 
And your orator shows that no objection was taken to the inter- 
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rogatories calling for such declarations nor to the answers to the 
same, nor was any motion made to exclude the same in said circuit 
court nor error assigned upon the same in the said supreme court, 
but your orator charges that such testimony was illegal and incom- 
petent, and that the tender of such testimony and their own decla- 
rations in manner and form as aforesaid by the said Simon b. and 
Mary K. Buckner to subserve their interests and defeat the legal 
title vested in your orator, relying on the consent and acquiescence 
of the said Beckwith thereto, is manifest error apparent on the face 
of said record and a fraud upon the rights of your orator. 

And your orator further shows unto the court that the dépositions 
of Mrs. Jane C. Kingsbury and Ambrose EK. Burnside were each 
taken upon commissions sued out of the said circuit court upon 
notice served upon the person appointed guardian ad litem of your 
orator, Wherein written waivers was [ were ] entered of the rights of your 
orators to longer notice; and your orator further shows that said 
Jane ©. Kingsbury and Ambrose E. Burnside were parties to said 
legal proceedings and directly interested in the event thereof, and 
claiming adversely to your orator, and charges that each of the said 
witnesses were, under the laws of the State of Illinois, incompetent 
to testify in behalf of said cross-complainants and as against the in- 

terests of your orator as the heir of said Henry W. Kingsbury, 
25 and were especially incompetent to testify to any fact oecur- 

ring before the death of said Henry W. Kingsbury or as to 
any of his parol declarations made to them or either of them in his 
lifetime for the purpose of defeating the estate or title vested in 
your orator by inheritance from his said father. 

And your orator charges that, with full knowledge of such incom- 
petency, the deposition of said parties to said action was taken by 
said Simon B. and Mary K. Buckner with the fraudulent intent to 
make use of said illegal and prohibited testimony to secure a decree 
in their favor and against your orator, and that such evidence was 
material to the issue and absolutely necessary to justify any decree 
against your orator, and your orator shows that all the material por- 
tion of the deposition of said’ Jane C. Kingsbury and Ambrose E. 
Burnside consists of testimony as to facts occurring prior to the death 
of said Henry W. Kingsbury and to declarations made by him to 
said parties in his lifetime, and your orator shows that no exception 
was filed in behalf of your orator by said Beckwith as guardian ad 
litem to the interrogatories put to said witness calling for such facts 
and declarations, nor any motion made to suppress such depositions 
or strike out such parts thereof as related to the declarations of said 
Henry W. Kingsbury and facts ovcurring prior to his death, but the 
sald testimony, in manner and form afore ‘sald, was introduc ed and 
used by the said cross-complainants to support the charges made in 
their said cross-bill against your orator and to defeat the estate of 
inheritance vested in your orator by the death of said Henry W. 
Kingsbury, and the said Beckwith wholly failed, neglected, and re- 
fused to bring such matters to the notice of either the circuit or su- 
preme court at any time; and your orator charges as matter of law 
that the taking and muking use of such incompetent and_ pro- 
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hibited testimony for the purpose of procuring a decree 
29 divesting your said infant orator of his estate is manifest 

errer apparent on the face of said record, and that the decree 
obtained and based on such illegal evidence introduced into the 
record by the consent of said Beckwith is a fraud on your orator. 

And your orator further shows unto your honors that, as dis- 
closed by the record of said proceedings, the said cross-complainants 
also, on hearing of said cause in said circuit court, introduced in 
evidence the pretended depositions of D. W. Mitchell, John D. 
Shortal, and John Woodbridge, and that it appears in and by the 
record of said cause that said depositions were each and every one 
of them taken without any order of said court of chancery, without 
notice served upon your orator or anybody authorized by law to 
represent him, — without the issuing of any commission or the serv- 
ice of any interrogatories, and that said depositions are not taken 
or certified or returned in accordance with the laws of the State of 
Illinois, but are admissible in evidence solely by reason of some 
illegal and collusive consent of said Beckwith. 

And your orator further shows that, notwithstanding such deposi- 
tions were not taken in accordance with law and were not entitled 
to be read upon the hearing of said case to the prejudice of your 
orator, that no exception was made in said circuit or supreme court 
to said depositions or any of them or any motion made to suppress 
the same by said Beckwith, but that such illegal taking and use 
ihereof were expressly consented to by him; and thereupon your 
orator charges that the introduction of such incompetent testimony 
by the said Buckner and wife, being material to the issue and with 
intent to procure a decree against your orator by reason thereof, is 
manifest error upon the face of the record of said cause, and was 

conceived and executed in fraud of the rights of your orator. 
30 And your orator further shows that it appears in and by 

the record of said cause that on the 3lst day of December, 
1870, the said original bill filed in the name of your orator and 
the said cross-bill filed by said Buckner and wife came on to be 
heard on the pleadings and the evidence aforesaid, and that on the 
said 3lst day of December, 1870, a final decree was rendered dis- 
missing said original — and cross-bill without prejudice, and it was 
then and there ordered on said 31st day of December, 1870, that such 
final decree of dismissal should be entered as of the 24th day of De- 
cember, 1870 ; and it further appears in and by the said record that 
the said Mary K. Buckner and Simon Lb. Buckner prayed an appeal 
from the decree dismissing their said cross-bill, and, bond being 
waived, it was allowed. 

And your orator further shows that it appears by said record that 
the replications were filed in the name of your orator by his next 
friend unto the answers of said Buckner and wife and others on the 
24th day of December, 1870, and that under and by virtue of the 
statutes of the State of Illinois then in full foree and elleet the said 
cause stood for hearing at the next term of said circuit court of 
Cook county beginning, to wit, on the 16th day of January, 1871, 
and not before; and your orator charges and will insist that the 
o—17b 
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disposal of said cause and the entry of any final deeree and the 
allowance of any appeal therein prior to the said January term, 
1871, was without jurisdiction and illegal, and that the said trans- 
actions of said court at the same term and on the very day when 
the said replications were filed was void and of no effect, and was 
produced by the said Buckner and wife contrary to law and solely 
by the illegal and collusive consent of said Buckner and in fraud 
of your orators’s rights. 
And your orator isinformed and believesand socharges that 
ol although by said record it is recited that at the said Decem- 
ber term the said cause came on for final hearing on the 
pleadings and the evidence and proofs taken and produced and 
read in evidence, and that the court, being sufficiently advised in 
the premises, did order, adjudge, and decree certain matters, yet In 
truth and in fact the said recitals, each and every of them, are false 
and fraudulent, and that the said cause never was at any time heard 
or considered by the said circuit court, nor was any evidence ever at 
any time produced, offered, or read to or considered by said court, 
nor did said court at any time set down the cause for hearing, order 
publication of any deposition in the said cause, or render or adjudge 
anything whatever in the said cause, but the said recited order and 
decree was entered in the said records without any hearing or judi- 
cial action of the court, and solely by virtue of a collusive and illegal 
agreement between and procurement of the said Beckwitii and the 
said Buckner and wife, and in no-manner or otherwise. 

And your orator charges as matter of law that the said Buckner 
and wife having consented to and procured the entry of a decree 
dismissing their said cross-bill, that 1t was illegal and irregular for 
them to pray an appeal from the decree which they had caused to 
be entered, and that no error could be by them assigned upon such 
consent decree, and that no jurisdiction would attach in the supreme 
court on an appeal from such voluntary dismissal, and that it was a 
fraud on the rights of your orator for the said Beckwith to consent 
to an appeal by the said Buckner and wife from the very decree 
which they had caused to be entered and assign error upon it as the 
act of the court. 

And your orator shows that while the said cause never was heard 

by the court and no evidence ever produced or read the said 
o2 Buckner and wife and said Beckwith, in order to support the 

sham hearing aforesaid and better bind and bar your orator, 
fabricated a certificate of evidence, arbitrarily prepared by themselves, 
embracing such matter of evidence as they thought would bar your 
orator if made part of the record, and having so prepared the said 
certificate of evidence falsely and fraudulenty reciting the introduc- 
tion in evidence on the hearing of the divers items of evidence 
therein set out at large, the said Buckner and wife and the said 
Beckwith went toa judge of said circuit court who had never had 
anything to do with the said cause and had never heard the same 
and procured him to sign the said certificate of evidence by repre- 
senting to him that it was a matter to which the parties consented ; 
aud your orator charges that in truth and fact up to the said 3lst 
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day of December, 1870, as shown by the record, the several deposi- 
tions taken as aforesaid had never at any time been published or 
opened by order of the court, and the contents thereof, if truly re- 
cited in the said fraudulent certificate of evidence, could only have 
been obtained by the said Buckner and wife and the said Beckwith 
by illegally breaking the seals of said several depositions. 

And your orator charges the truth to be that not a single deposi- 
tion, deed, patent, map, or paper writing or stipulation of any kind 
was ever produced in court or read in evidence or inspected or con- 
sidered by the said circuit court of Cook county, nor did said court 
direct what should be embraced in the said certificate of evidence, 
but the said items of evidence and every one thereof were falsely and 
fraudulently contrived as aforesaid by the said Buckner and wife 
and said Beckwith to accompany said sham hearing, and was by 
them procured to be signed by the said judge and made a part of 

the record, and upon the said appeal the said Buckner and 
30 wife made use of the matters incorporated in the said fabri- 

vated certificate of evidence and obtained a decree in their 
behalf, thereby well knowing that the recitals therein were false and 
fraudulent, and were agreed on between themselves and said Beck- 
with as aforesaid. 

And your orator shows that while it now appears in the said ree- 
ord that in the said cross-bill of said Buckner and wife it was 
charged that the said pretended trust in their behalf was sutticiently 
manifested and proven by a letter signed by the father of your 
orator, as explained by a conversation with said Jane C. Kingsbury, 
also set forth in the said cross-bill, yet in truth and fact when the 
said cross-bill was filed and when the answer thereto in the name of 
vour orator was filed and when issues were closed by the replica- 
tions of suid Buckner and wife none of the statements or allegations 
aforesaid were in the said ecross-bill; but after the contents of the 
deposition of Jane C. Kingsbury, taken in Connecticut on December 
20th, 1870, had in some unlawful manner become known — the said 
Buckner and wife they, with the consent of said Beckwith and 
without leave of or notice to the court to amend or the withdrawal 
of their replications, illegally and fraudulently inserted all the said 
allegations as to said letter and conversation in the ecross-bill in 
order to have the said pleadings appear upon the record to have 
always contained the said allegations as to such written evidence of 
said trust, and, having so falsified the record, they procured a de- 
cree upon the very allegations which had been thus surreptitiously 
introduced into the said cross-bill as aforesaid. 

And your orator shows that there never was any issue Joined on 
the said allegations as to the said letter manifesting said trust and 

no opportunity given your orator to take proof upon or contest 
od the said allegations, and that the procuring a decree there- 

upon in manner and form aforesaid depriving your orator of 
his estate was erroneous, contrary to law, and a fraud on the rights 
of your orator. 

And your orator charges that as a matter of law it is manifest 
error upon tie face of said decree and contrary to law that an ap- 
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peal was allowed to the said Mary Kk. Buckner and Simon Bb. Buck- 
ner without the executing and filing of a proper appeal bond as 
required by law, and that the pretended wialver recited in the said 
decree made by the said Beckwith was utterly vold and of no effeet 
to entitle the said Mary Kk. Buckner and Simon Bb. Buekner to an 
appeal from the decree dismissing said eross-bil] except pon the 
execution of a Proper app al bond, as required by law. 

And your orator further charges that there is further manifest 
error appearing on the face of said proceedings, In this, to wit, that 
while in truth the said final decree was entered by consent as atore- 
said on the jist day of Deeember, 1870, 1t was by the procurement 
of the said cross-complaints, and said Beckwith falsely and fraudu- 
lently antedated as of the 2ith of the same month, so that said final 
decree night be of ct) apparent date more than ten days prior Lo 
the first day of the next term of the supreme court of the State of 
[llinois, sitting in the central grand division, beginning, to wit, on 
the 4th dav of January, 1571. 

And your orator further shows unto your honors that 1t appears 
in and by the face of the said record that the appeal from said final 
decree was to be prosecuted, as the record recites, by agreement of 


the parties to the January term, Sa] of the central eranad division, 
and theren} on your orator charges that beeause the said supreme 
court of the State of [llinots could not at its January term, 
S71, have disposed of any appeal from a decree of said eir- 
euit court of 1 (*{ miber he is (0. tliat. ror the sole DUPrpoOse ot 
giving said supreme court apparent jurisdiction of said cause on 
upped! at that term, it was legally and fraudulently contrived by 
the said Simon Bo and Mary Wk. Buckner that the said final decree 
should be entered as of the 24th of December, 1870, so as to have 
more than ten days interval between said date of decree and the 
ensuing term of said supreme court. 

And your orator charges that such collusive arrangement and the 
entry of such fictitious date is an error apparent on the face of said 
decree, and was conceived and carried out contrary to law and in 
fraud of the rights of your orator in said cause. 

\nd your orator further charges in this behalf that under the 
constitution and laws of the said State of [linois appeals from de- 
erees in chancery in the cireutt court of Cook county must be taken 
to the northern OPrennd division of sald Supreme Court, and that an 
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appeal to the supreme court of any division of the State is illegal 
and unconstitutional unless with the consent of PAPrluies, 

And thereupon Vour orator charges that he pave ho conselll tothe 
prosecullol: Ol alt apepeat lo the central erand division of said SUpPPelle 
COUT, aiid that, being ah infant,said Beckwith, as euardlan cul Lite Me, 
had no authority under the law and the rules and practice of chan- 
cery to Hiaike anv agreeineht Or CObseht that suid cause should be 
appealed, except ius provide d Dy the constitution and laws of Lllinots. 

And the PCUPOlh VOUP OTALOP charges that the whole proceedings of 
suid supreme court iu the said central grand division, in said Janu- 
uary term, IS71, th the said cause appeaicd from, am agreed decree 
of the dist of December, 1570, surreptitiously antedated as of the 
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no claim to the rents and profits of the real estate described in the 
deed of May 15,1861, but that such rents and profits were received and 
controlled as before said deed was made by an agent acting for Jane 
C. Kingsbury, Henry W. Kingsbury, and said Buckner, and applied 
for the benefit of all of them as if no such deed nad been made, and 
that the said Henry W. Kingsbury never exercised any acts of owner- 
ship or asserted any claim to the property inconsistent with such 
pretended trust,” and the said Simon 6b. Buckner testified in sub- 
stance to the truth of such statements, as appears in and by his 

evidence set forth in the records; and your orator avers that 
38 the opinion and decree of the supreme court is based almost 

solely on the testimony of said Buckner, and that his evi- 
dence as to the disposition of the income and the management of the 
property as set forth in said ecross-bill was an important and con- 
trolling element in the judgment of said supreme court and pro- 
curing such decree against your orator, but your orator charges the 
truth to be that the said Henry W. Kingsbury did, in October, 1861, 
take full and exclusive possession of all the real estate mentioned in 
the said deed of May 15, 1861; that from the said date until the 
time of his death Henry W. Kingsbury had exclusive possession by 
his agent, and that the leases of the property were made in his name 
and that of Jane C. Kingsbury as the only persons in any way in- 
terested in said property; that the property was not nor was any 
part thereof managed by an agent appointed in any way by said 
Buckner and wife, nor was the income or any portion thereof ap- 
plied for the benefit of the said Buckner from and after the date of 
said conveyance of May 15, 1861, and that said Henry W. Kings- 
bury exercised acts of absolute ownership over said property by 
entering into possession, leasing, and managing the same as his own 
property and receiving and applying the entire income thereof by 
agents appointed by himself and without rendering any account 
thereof to said Buckner or wife. 

And your orator charges that said Buckner was fully informed at 
the time of filing said cross-bill of the real facts touching the man- 
agement, provision, and enjoyment of said property by said Henry 
W. Kingbury as above stated, but, notwithstanding said knowledge, 
did falselv and fraudulently set forth the allegations in the cross-bill 
as aforesaid, and did falsely and fraudulently support the said 

allegations by hisoath and testimony as aforesand and conceal 
| the true state of facts from the court, well knowing them to be 

as aforesaid, with the intent and purpose by such practices to 
cheat your orator out of his estate and to procure the title of the 
sume to be vested in himself, as he has done by such false allega- 
tions and testimony. 

And your orator further shows that it was in said eross-bill by 
the said Buckner and wife as a matter material to the controversy 
and the rights of the parties that from the death of Julius J. B. 
Kingsbury until the death of Henry W. Kingsbury the property 
had been used solely to receive the rents and profits, and that Jane 
C. Kingsbury, Henry W. Kingsbury, and Mary Kk. Buckner had 
been treated as if each was entitled to a third, aud this statement in 
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the said eross-bill was sustained by the testimony of said Buckner, 
ws appears in and by the said record, and such averment and evi- 
dence were important and material to the controversy, as appears 
in and by the opinion of the said supreme court, and were received 
and relied on and were operative to procure the said decree and 
charge said pretended secret trust upon the lands of your orator. 
And your orator charges the truth in that behalf to be that after 
the said lands had descended to Mary Kk. Buckner and Henry W. 
Kingsbury, up to about the year 1561, Simon Bb. Buckner had the 
entire management of all said estate; that during all the time he 
received and enjoved or disbursed the income thereof as he saw fit; 
that during the minority of said Ilenry W. Kingsbury he caused a 
portion of saia descended lands to be sold and conveyed, which were 
then worth about $75,000 and are now worth at least 8200,000; that 
no part of the consideration of such conveyance was ever received 
by or accounted for to said Henry W. Kingsbury in his lifetime or 
your orator since; that the entire transactions were conducted by 
said Buckner, who has either appropriated the proceeds to 
40) his own use or has so negligently conducted himself there- 
with as to be chargeable with such proceeds as though they 
had been collected; that during the period from 1856 to 1561 the 
entire amount of the income of said property received by said Henry 
W. Kingsbury did not exceed the sum of S500, while the residue of 
such income, after making such payments for improvements and to 
the dowress, Jane C. Kingsbury, as seemed best unto said Buckner, 
were appropriated by him to his own and wife’s use, and amounted 
to at least $50,000, and besides the receipt of such income and the 
proceeds of such sales; that during the said Buckner’s management 
of said property he caused encumbrances to be put on the property 
by way of mortgage to the amount of over $120,000 for money bor- 
rowed, and that while the said Henry W. Kingsbury joined in the 
said mortgage, yet the actual transactions were directed and carried 
out exclusively by said Buckner, who received all the money there- 
from, and said Henry W. Kingsbury, as your orator is advised and 
believes, and so charges, never received a single dollar of any of the 
moneys derived from the divers encumbrances on such estate. 
Your orator is advised and believes that some portion of the mort- 
gage money went to improve the property of the estate, but the 
sald Buckner has never disclosed the accounts thereof, and your 
orator charges that at least $75,000 of the moneys derived from the 
mortgages on said common property were appropriated by said Buck- 
ner for the private use of himselfand wife, and notwithstanding that 
from the death of said Kingsbury, in 1556, until 1861 the said Buck- 
ner received all the income of said property and the moneys derived 
from mortgages, and made sales of said property as aforesaid; he has 
hever at any time madeany division by thirds or made any report or 
disclosure whatever of his receipts or disbursements while acting In 
suid capacity, but did suppress and conceal the same from your 
41 orator and from the said cirenit and supreme courts; and, well 
knowing the premises, and that it was untrue that the prop- 
erty had been used only to receive rents and profits, and that such 
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income had been divided into thirds as between Jane C. and Ienry 
W. Kingsbury and said Mary Kk. Buckner, but that he had sold and 
encumbered the same to a large amount, and out of such sales, pro- 
ceeds of incumbrance, and income had appropriated to his own use 
the entire net income therefrom, except the small sum aforesaid, the 
said Simon B. Bucknerand Mary k. Buckner fraudulently concealed 
and secreted the real state of the accounts and such sales and en- 
cumbrances from the said courts, and wholly failed and neglected to 
disclose such matters in their said proceedings, and did falsely and 
fraudulently allege and produce testimony as aforesaid with intent 
thereby to procure a decree against your orator, divesting him of the 
full undivided half of lis estate inherited, and to charge your orator 
with the rent and income of such undivided half continuously from 
May 15, 1861, up to the entry of such decree, without any reference 
to the sums arising from rents, mortgages, loans, and sales enjoyed 
by and chargeable to said Simon B. Buckner and Mary Kk. Buekner 
on account of their dealings with the estate as aforesaid, and at the 
date of said deed, in 1861, the whole property did not exceed in value 
$500,000, and the said Buekner had suffered the interest to accrue 
on all of said incumbrances and property to be sold for taxes and 
assessments, Which were then uneancelled by him, and the whole 
property was, at the date of said conveyance, in great danger of 
being sold under foreclosure and the interest of both said Buckner 
and wife and said Henry W. Kingsbury therein entirely lost; and 
although, by reason of such dealings with the common estate, the 
share of the property remaining unsold justly belonging to said 

Henry W. Kingsbury at and before May 15, 1861, was 
42 largely in.excess of the one-half thereof, vet the said Buckner 

and wife, by reason of such concealments and fraudulent rep- 
resentations and practices, obtained a decree against your orator es- 
tablishing a fraudulent trust in such lands descended to your orator 
to an amount greatly in excess of what they would be entitled in 
equity, even though it should be proven that they had executed the 
conveyance of May 15, 1861, in trust only to the said Henry W. 
Kingsbury, which said trust your orator wholly denies. 

And your orator further shows that the said Buckner, in and by 
the said cross-bill and his testimony, in order to disclose an appar- 
ent and praiseworthy motive for the creation of the pretended trust 
in said cross-bill set forth and to fraudulently impose upon the court 
and strengthen his evidence as that of a wholly disinterested witness, 
represented by his pleadings and testified in evidence that he de- 
sired by said trust and by the decree to wholly and forever divest 
himself of all interest in and to the property which had been his 
wife’s and so arrange it that his wife should be sole beneficiary 
thereof, whereas your orator claims that each and every of such 
pretenses were false and fraudulent and were part of the plan con- 
trived by said Buckner to enable him the better to impose upon the 
court and by the nominal use of his name and pretended equity of 
his wife to secure unto himself, by his own oath, the title and en- 
joyment of one-haif of all the estate of your orator; and your orator 
shows in that behalf that, upon the accomplishment of his purpose 
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to procure a decree against your infant orator by the use of his own 
illegal, incompetent, and fraudulent evidence and the suppres- 
sion of the material facts aforesaid, the said ‘Buckner and wife, on 
the 28th of February, 1872, conveyed the said property set apart to 

them by the decree in severalty to R. W. Wooley ; said con- 
45 veyance was without consideration and sclely to enable said 

Wooley to reconvey the said property to Simon Bb. Buckner 
in his own right, which was done on the same day, and so it is that 
the said Simon B. Buckner is now in possession of such property, 
which is now of the value of at least $500,000, and claims to be the 
owner thereof, and is encumbering the same for his own profit and 
receiving and enjoying the income thereof, and having obtained 
the title thereto from your orator by such fraudulent practice afore- 
said. 

And your orator shows to the court that it appears in and by said 
record and upon the face of said cross-bill that said pretended trust 
arose in 1861 and long before the birth of your orator, and therefore 
your orator has no personal knowledge of the matters in relation 
thereto; but your orator denies that said Mary K. and Simon B. 
Buckner were the owners of an undivided half of said property de- 
scribed in said conveyance, and denies that any such trust ever ex- 
isted or was declared by Henry W. Kingsbury as is represented in 
the said cross-bill and executed by the decree of this court in favor 
of said Buckner and wife. 

And thereupon your orator, as against the claim and pretense of 
said Buckner and wife that Henry W. Kingsbury held title to all the 
property conveyed by the deed of May 15, 1861, only as their naked 
trustee to reconvey, shows to the court that said Henry W. Kings- 
bury went into possession and leased and managed the property as 
his own and in his own name; that he died in possession thereof ; 
that no books of account or papers kept either by himself or any 
agent in any manner recognized the right of said Buckners to the 
property or its income or any part thereof or any interest therein ; that 
after said deed and during the lifetime of the said Henry W. Kings- 

bury the Buckners received no part of the income nor made 
44 any demand therefor, and that in and by the said paper pur- 

porting to be his will the said Henry W. Kingsbury dealt 
with the said property as his own, and that the said Buckner and 
wife claimed under such devises and souglt to establish the same as 
a devise and not as a mere declaration of trust; that continuously 
from the death of said Henry W. Kingsbury until the filing of said 
cross-bill your orator was in possession of all said property and was 
in enjoyment of the income therefrom, claiming rightful title of his 
father and beneficiary under the trust created by Emily Spencer, and 
said Simon B. and Mary K. Buckner well knew such facts, and 
never at any time during said eight years made any claim to your 
orator or his guardian or relations or any one representing him that 
they were the equitable owners of one-half of said property, or dis- 
closed or claimed any such pretended trust or made any demand for 
a reconveyance or for a share of the income of such property or for 
an — or instituted ‘any legal proceedings to declare any such 
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trust or compel a conveyance or account, and your orator or his 
guardian or relations never had any notice or knowledge or infor- 
mation that any such pretended trust or any trust whatever was 
claimed by said Buckners in said property until in the year 1871 
and after the said cause had been appealed as aforesaid. 

And, on the contrary thereof, your orator claims that the said con- 
veyance of May 15, 1861, to said Henry W. Kingsbury was acquired 
in good faith by him, was executed and delivered to him without 
any fraud or mistake and for a valuable consideration, with intent 
to pass title to him, as appears by the terms of said deed, and that 
the said Henry W. Kingsbury entered into full and, actual posses- 
sion thereof, claiming title thereto, and that such possession of all 

such property under such claim and color of title was main- 
45 tained continuously by said Henry W. Kingsbury and your 

orator, claiming by descent under him, from the year 1861 
down to the date of filing said cross-bill, and during such nine years 
said Henry W. Kingsbury and your orator paid or caused to be paid 
all and singular the taxes which were levied and assessed upon the 
said property; and your orator claims and will insist that by virtue 
of such possession, claim, and color of title and payment of taxes 
your orator was, on the filing of said cross-bill, the absolute owner 
in fee simple of all and singular the said property, entirely free from 
all claim, right, or equity in said Mary K. or Simon B. Buckner by 
reason of any of the matters in said cross-bill set forth; and your 
orator shows that none of such matters of equity and limitation 
favoring your orator was disclosed by the pleadings or testimony or 
proven or averred or brought to the notice of the said State court 
in any manner, and your orator has never had the benefit or avail 
of such matters. 

And your orator shows that the said Simon B. and Mary K. Buck- 
ner, In manner and form as aforesaid, and by means of illegal and 
incompetent testimony, and by the irregular and fraudulent prac- 
tices hereinbefore detailed, have obtained a decree in this court pur- 
porting to divest your orator of his inheritance, and have seized upon 
one-half of the estate of your orator and appropriated it to their own 
use and benefit, and the said Simon ‘B. Buckner is now in its enjoy- 
ment,and they do claim and pretend that by reason of such decrees, 
conveyances, partition, and judicial proceedings they have acquired 
a good and indefeasible title in and to the property once vested in 
your orator, and have full authority to encumber, convey, and enjoy 
the same, and that your orator is concluded by such judicial action 
and has no equity or title in and to said premises. 

Whereas your orator claims unto your honors that the said court 

had no jurisdiction to decree said matters or any of them as 
46 against your orator, and that even if such court did have 

jurisdiction that such decrees, conveyances, and partition were 
obtained by fraud and irregular and undue practice on the part of 
said Simon Lb. and Mary K. Buckner and the consent of said Beck- 
with, and that in equity your orator should not be bound thereby, 
but is entitled to be heard as against said decree and show error 
therein and to be restored to his rights in said property and to have 
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said Buckners enjoined from setting up said fraudulent title against 
him, and that they should be compelled to reconvey the property 
now in his possession, the title to which has been procured by their 
illegal and fraudulent practices as aforesaid. 

And your orator shows that in Oct., 1871, all the original papers 
and records in said suit were destroyed by fire,and that neither he 
nor his guardian or relatives having his interests in charge had any 
knowledge of the erroneous and fraudulent proceedings aforesaid 
while the same were being hurried through the said circuit and 
supreme courts, and had no opportunity to prevent such errors or 
frauds or bring the rights of your orator to the notice of either said 
courts, by rehearing or otherwise, and your orator did not make dis- 
covery of any of said errors or frauds until long after the deeree of 
the said supreme court aud the rendition of said decree of Nov., 
1871, and the execution of said master’s deed and the partition 
proceedings aforesaid, and too late, according to the ordinary course 
of equity practice, to obtain any relief in the said proceedings, by 
appeal or otherwise. 

And your orator further shows unto your honors that the said 
Simon B. and Mary K. Buckner are non-residents of the State of 
Illinois, and, exclusive of the real estate of your orator which they 

have procured by reason of the judicial proceedings aforesaid, 
47 are possessed of no property in the said State, and oave no 

means or estate sufficient in value to enable them to respond 
unto your orator for the rents or income derived by them pending 
this litigation from that portion of your orator’s estate in their hands 
as aforesaid. . 

And your orator further shows that the said Simon B. Buckner, 
being in possession of such of your orators’s estate as aforesaid, has 
been encumbering the same by mortgages and trust deeds and exe- 
cuting leases therefor, the particulars of which your orator is not 
advised, and also, as your is advised and charges, has sold and con- 
veyed a portion thereof; and your orator charges that unless re- 
strained by injunctien issued out of this court that the said Buck- 
ners will continue to burden the estate of your orator and cloud the 
title thereof by such encumbrances, leases, and alienations so that 
your orator’s estate will be put into peril and its value greatly dimin- 
ished, to the great damage of your orator. 

All which actings and doings of the said Mary K. Buckner and 
Simon B. Buckner and Corydon Beckwith are contrary to equity 
and good conscience and tend to the manifest wrong, Injury, and 
oppression of your orator In consideration whereof, and foras- 
much as your orator is without remedy at and by the strict rules of 
the common law and can only be relieved in a court of equity, where 
such matters are properly cognizable— 

Your orator prays that process may issue under the seal of this 
court directing and requiring the said Simon Bb. Buckner, Mary K. 
Buckner, and Jane C. Kingsbury, Ambrose E. Burnside, John J. B. 
Kingsbury, and Corydon Beckwith to appear as defendants unto 
this bill of complaint and to answer the same, but not upon oath, 
an oath to their said answers being hereby expressly waived under 
the statute. 
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48 And your orator prays that upon the final hearing hereof 
the said judicial proceedings by virtue of which the said 
Simon B. Buckner and Mary K. Buckner claim title to and enjoy 
the possession of your orator’s estate as aforesaid shall be declared 
to have been procured and brought about by the illegal and erro- 
neous and fraudulent practices of the said respondents, and that the 
said judicial proceedings declared to be utterly fraudulent and of 
no eflect as against your orator, and that the said estate of your 
orator in the custody of the said Buckners, by reason of such judi- 
cial proceedings, shall be restored to your orator and the said Simon 
B. Buckner and Mary Kk. Buckner treated as trustees ex malificio 
of your orator and be compelled to yield up the possession of the 
property seized upon by them and execute proper releases to your 
orator and account to your orator for the income and issues there- 
from, and that the said Simon B. and Mary Kk. Buckner and all 
claiming under them shall be perpetually enjoined and restrained 
from setting up any title to said property or interfering with the 
same in any manner under color of such judicial proceedings as 
aforesaid. | 
And your orator further prays that pending the litigation a tem- 
porary injunction shali be forthwith granted restraining the said 
Simon B. and Mary K. Buckner from in any manner encumbering, 
leasing, or disposing of the property so procured by them as afore- 
said or any part thereof, and that your honors may also appoint a 
receiver of the said property of your orator so seized upon in fraud 
of his rights, with authority to collect the income thereof and hold 
the same under the order of the court and for the benefit of your 
orator until such time as a final decree can be enrolled declaring 
the rights and equities of your orator and restoring his said prop- 
erty unto him. 
49 And your orator further prays when the particulars of the 
said encumbrances, leases,and alienations executed and con- 
trived by the said Simon B. Buckner and Mary K. Buckner are 
disclosed that he may make parties hereto all the persons or cor- 
porations holding or claiming under such encumbrances, leases, and 
conveyances, and compel them to answer the matters in this bill of 
complaint alleged, and that on the final hearing all such encum- 
brances, leases, and conveyances so executed by the said Simon B. 
Buckner and Mary k. Buckner or either of them may be vacated, 
annulled, and set aside as of no valid force and effect against your 
orator and as being taken, executed, and received in fraud of the 
rights of your orator and with full notice thereof, and that all such 
encumbrancers, lessees, and grantees and their agents and attorneys 


and all claiming under such encumbraneers, lesses, and grantees . 


shall be enjoined from setting up such encumbrances, leases, or con- 
veyances as against you orator or in any manner interfering with 
the property or any part thereof by reason of their pretended 
claims. 

And your orator prays that the court may grant unto him all 
such further and other relief as shall be just and equitable and 
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necessary to protect the estate and equity of your orator by reason 
of the premises. , 
HENRY W. KINGSBURY. 
EVA LAWRENCE, 

Guardian & Next Friend. 
HENRY CRAWFORD, Solicitor. | 
LYMAN TRUMBULL, Counsel. 


STATE OF ILLINOIS, | 
Cook County, } ™ 

Eva Lawrence upon oath says that she is the guardian 

50 of Henry W. Kingsbury and his next friend in the foregoing 

bill of complaint; that she has read the said bill and knows the 

contents thereof, and that the same are true except as to those mat- 

ters stated on information and belief, and as to those matters she 


verily believes the same to be true. 
EVA LAWRENCE. 


Signed and sworn to before me this 5th day of August, 1873. 
[NOTARIAL SEAL. | OTTO VON FRITSCH, 
Notary Public. 


51 STATE OF ILLINOIS, 
8s 
Cook County, 


Circuit Court. In Chaneery. 


Henry W. Kinespury, by His Next Friend, Cory- 


? » os vbr warren 
DON BeckwWITH, \ Bill. 
vs. 
AmBrosE E. Burnsipe et al. 
Mary K. Buckner et al. ) 
vs. > Cross- Bill. 
Hexry W. Kiyespury et al. j 


Messrs. Beckwith, Aver & Kales, solicitors for complainant in origi- 
nal bill and defendants in cross-bill. 
GENTLEMEN: You are hereby notified ‘that we shall, on 
52 Saturday, the 4th day of November, A. D. 1871, at the going 
in of said court in the forenoon, or as soon thereafter as 
counsel can be heard, apply to the said court for leave to file the 
annexed record in place of and as a substitute for the record and 
papers in said causes lately destroyed by fire. 
November srd, 1871. 
GOUDY & CHANDLER, 
Solicitors for Complainants in said Cross- Bill, ete. 


We accept service of the within notice this 5rd day of November, 
A. D. 1871. 


BECKWITH, AYER & KALES. 
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To Corydon Beckwith, Esq., next friend and guardian ad litem of 

Henry W. Kingsbury, minor. , 

Sir: You are hereby notified that we shall, on Saturday, the 4th 
day of October, A. D. 1871, at the going. in of said court in the fore- 
noon, or as soon thereafter as counsel can be heard, apply to the cir- 
cuit court of Cook county for leave to file the annexed record in 
place of and as a substitute for the record and papers in said causes 
lately destroyed by fire. 

November 3rd, 1871. 

GOUDY & CHANDLER, 


Solicitor- for Complainants in Cross-Bill. 


53 I hereby accept service of the foregoing notice this 5rd day 


of November, A. D. 1871. 
C. BECKWITH. 


Unirep STaTes or AMERIC a os: i 
State of Illinois, County of Cook, 


Pleas before the honorable the judges of the Cook county judicial 
circuit of the State of Illinois, at a term of the cireuit court of Cook 
county begun and held at the court-house, in the city of we 
in said county, on the third Monday (being the nineteenth day) of 
December, in the year of our Lord one thousand eight hundred 
and seventy, and of the Independence of the said United States the 
ninety-fifth. 

Present: Honorable Erastus 8. Williams, chief justice of the cir- 
cuit court of Cook county, in the State of Illinois; W. W. Farwell, 
Henry Booth, John G. Rogers, judges; Charles H. Reed. State’s 
attorney ; Timothy M. Bradley, sheriff of Cook county. 

Attest: NORMAN T. GASSETTE, Clerk. 


Be it remembered that heretofore, to wit, at the June term, to wit, 
on the 18th day of July, A. D. 1870, Henry W. Kingsbury, by Beck- 
with, Aver & Kales, his solicitors, filed in said court his cer- 

54 tain bill in words and figures following, to wit: 


To the honorable judge of the circuit court of the county of Cook, in 
ihe State of Illinois, sitting in equity: 


Humbly complaining, showeth unto your honor your orator, 
Henry W. Kingsbury, of Newport, in the State of Rhode Is sland, an 
infant under the age “of tw enty-one years, to wit, of the age of seven 
years and seven months or thereabouts, by Corydon Beckwith, his 
next friend— 

That on or about the 25th day of — A. D. 1856, one Julius J. B. 
Kingsbury departed this life intestate, and was seized at the time of 
his death of the following-described real estate situate in the city of 
Chicago, county of Cook, “and State of Illinois, to wit: 

Lots numbered five (5) and six (6), in block thirty -five (55), in the 
original town of Chicago, and also all that part of the east half of 
the northwest quarter ‘of section nine (9), in township thirty-nine 
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(39) north, of range fourteen (14) east, of the third principal merid- 
ian, which lies east of the north branch of the Chicago river and 

south of the center of Ontario street, excepting, however, a 
5D small portion of the last-deseribed tract of land which the 

said decedent had previously conveyed to Simon b. Buckner, 
the title to which portion remained in the said Buckner until on or 
about the 15th day of May, A. D. 1861, when the same was con- 
veyed by the said Buckner and wife to Henry W. Kingsbury, the 
father of your orator, as hereinafter more particularly stated. 

That the said Julius J. B. Kingsbury at his death left him surviv- 
ing his widow, Jane C. Kingsbury, who is still living, and two 
children, Mary K. Buckner, the wife of said Simon B. Buckner, and 
Henry W. Kingsbury, the father of your orator, who were his only 
heirs-at-law. 

That on or about the 15th day of May, A. D. 1861, the said Simon 
B. Buckner and Mary K. Buckner, lis wife, by their deed of that 
date duly executed and acknowledged, granted, bargained, sold, and 
conveyed to the said Henry W. Kingsbury, the father of your orator, 
one undivided half of lots numbered five (5) and six (6), in block 
number thirty-five (35), in the original town of Chicago above de- 
scribed, and also all their right, title, and interest in and to the 
other tract of land above described, situate in the northwest quarter 
of section nine (9), township thirty-nine (3%) north, of range four- 

teen (14) east, of the third principal meridian. 
o6 That afterwards, on or about the 4th day of December, A. 

D. 1861, the said Henry W. Kingsbury, the father of your 
orator, intermarried with Eva Taylor, he being at that time a citizen 
and resident of the State of Connecticut; that afterwards, on or 
about the 17th of September, A. D. 1862, the said Henry W. Kings- 
bury, father of your orator, was killed at the battle of Antietam, in 
the State of Maryland, he being at that time a citizen and resident 
of the State of Connecticut and colonel and commanding oflicer of 
a regiment of Connecticut volunteers engaged in the military service 
of the United States. 

‘The said Henry W. Kingsbury at his death left him surviving 
his widow, Eva Kingsbury, the mother of your orator, who is stil 
living; and afterwards, on the 16th day of December, A. D. 1862, 
there was born to him by his said widow a posthumous son, who is 
the complainant in this suit and the only heir-at-law. 

That the said Henry D. Kingsbury, father of your orator, died 
instestor [intestate] and seized in fee simple of all real estate herein- 
before deseribed, and your orator now holds all the said real estate 
by inheritance from his said father, subject to the dower estates of 

his said mother and of the said Jane C. Kingsbury therein, 
57 and also subject to certain incumbrances still outstanding 
against the said property or some portions thereof. 

Your orator further shows unto your honor that the said Eva 
Kingsbury, mother of. your orator, afterwards, on the 26th day of 
September, A. D. 1865, intermarried with one Albert G. Lawrence, 
and that she is now his wife. 

Your orator further shows unto your honor that the said Jane C, 
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Kingsbury afterwards, to wit, on the Sth day of October, A. D. 1868, 
tiled her bill of complaint in the cireuit court of Cook county, in the 
State of [llinois, against the said Eva Lawrence, Albert G. Lawrence, 
your orator, and one David J. Lake, who assumed to act as guardian 
of your orator, therein setting forth that she, the said Jane C. Kings- 
bury, was entitled to dower in the prem \ises before described, and 
praying that the same might be sone te to her, as by the said bill 


_- 
’ 


on file in this court will more fully appear, to which your orator 
refers and makes the same a part hereof, with the same advantage 
to himself as though the said bill were herein set forth at length. 

That the said Eva Lawrence and Albert G. Lawrence afterwards, 

to wit, on the 9th day of October, A. D. 1868, filed their 
58 eross-bill in the said court and in the cause against the said 

Jane C. Kingsbury, your orator, and the said David J. Lake, 
therein setting forth that the suid Eva Lawrence was entitled to 
dower in the said premises above described, and praying that the 
same might be assigned to her, as by the said cross-bill on file in this 
court will more fully appear, to which reference is hereby made, with 
the same benefit to your orator as if the same were herein set forth 
at length. 

Your orator further showeth unto your honor that afterwards, to 
wit, on the — day of ——, A. D. 1569, your orator, by his next 
friend, Evaline A. Taylor, filed his certain cross-bill in said cause 
against said Jane C. Kingsbury, Eva Lawrence, and Albert G. Law- 
rence and thie | said David J. Lake, praying, amongst other things, 
for the removal of the said David J. Lake from his said guardian- 
ship and for the appointment of a receiver of the income, rents, and 
profits of the said premises and to manage and tease the same, as 
by the said cross-bill filed in this court will more fully appear, to 
which reference is hereby made, and your orator prays the same 
benefit thereof as if the same were herein set out at length. 

Your orator further showeth that afterwards such proceed- 

59 ings were had in said cause and cross-causes that it was there- 
upon decreed and declared by the court that the said Jane C. 
Kingsbury was entitled to dower in said premises, and that by reason 
thereof she was entitled to one-third of the re nts and profits of the 
same, less one-third of the interest upon certain mortgages in said 
decree mentioned, and that said Eva Lawrence was entitled to dower 
in two-thirds of said premises, by reason whereof she was entitled to 
zthis of the income of said premises, less two-ninths of the interest 
upon certain mortgages in said decree m: entioned, and that your 
orator was entitled to the residue of the income of said premises after 
paying his proportion of the interest upon said mortgages, and 
that in and by said dee ree Johi 1) Wi ywodbrid ve, I< sf julre was appointed 
receiver of the entire Income of said » rei ise saccrulng and to accrue, 
with power to lease and manage the same under the direction of the 
eourt, and with direction to pay out of said income » to said Jane C, 
Kingsbury and Eva Lawrence the sums to which they were, re spect- 
iv ely, entitled, and providing for your orator’s support and maitnte- 
nance, as well as for the payment of the interest upon said murtgages 
and other expenses incident to the care and management of said 


- 
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property, as by the record and proceedings in said cause will more 
fully appear, and which your orator makes a part of this his 
60 bill of complaint, and craves leave to refer thereto, with the 
same benefit to himself as if they were here set forth at length. 

Your orator further showeth unto your honor that afterwards, to 
wit, on the day and year aforesaid, the said John Woodbridge ac- 
cepted the office of and was duly qualified as such receiver as afore- 
said, and then and there entered upon his duties as such receiver 
under and in pursuance of the decree of this court made as aforesaid, 
and that he hath from thence hitherto been and still is such receiver 
as afuresaid. 

Your orator further showeth unto your honor that he is informed 
and believes the said Henry W. Kingsbury, the father of your orator, 
in his lifetime, to wit, on the 25th day of March, A. D. 1862, at Fort- 
ress Monroe, in the State of Virginia, wrote with his own hand and 
signed a paper, of which “ Exhibit A,” attached hereto, is a correct 
copy, and that hethen and there delivered the same to John McLean 
Taylor, therein named, for safe-keeping. 

And your orator further showeth in this behalf that his said father 

ras not, at the time of the execution of said paper, an inhabitant or 

resident of said State of Virginia, and that he was not such 

61 inhabitant or resident at any time thereafter nor at the time 

of his death, and that he had no property of any kind what- 

ever in said State of Virginia at the time of his death nor for a long 
time prior thereto. 

Your orator further showeth that he is advised and believes that 
afterward, on the 9th day of May, A. D. 1870, the said paper pur- 
porting to be the last will and testament of Henry W. Kingsbury, 
a copy whereof is hereto annexed as aforesaid, was presented to the 
corporation court of the city of Alexandria, in the State of Virginia, 
and such proceedings were thereupon had as that the said court 
ordered the said writing to be recorded as the true last will and 
testament of the said Henry W. Kingsbury, father of your orator, 
and that afterwards, on the 10th day of May, A. D. 1870, Ambrose E. 
Burnside, named in the said paper as one of the executors, assumed 
to qualify as such, as by a copy of the proceedings in the said court, 
hereunto annexed, will more fully appear, which are [is] made a 
part hereof and to which reference is made with the same benefit as 
though the same were herein set out at length. 

Your orator further showeth that the said court in the State of 

Virginia has no jurisdiction to allow the probate of the said 
62 will or the same to be recorded in manner and form as the 

same was done, and that such probate and record are utterly 
void & of no effect against your orator, & that neither your orator 
nor the said Jane C. Kingsbury, Eva Lawrence, Albert G. Lawrence, 
nor John McLean Taylor had any notice of the said application to 
and proceedings in the said court in the State of Virginia. 

Your orator further showeth that afterwards, to wit, on the 11th 
day of July, A. D. 1870, the said Ambrose E. Burnside presented to 
the county court of Cook county, in the State of Illinois, a petition 
in = setting forth that said Henry W. Kingsbury, father of 

v—176 
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your orator, departed this life at Maryland, leaving a last will and 
testament duly signed in the State of Virginia, which has been duly 
proved in the said State, a certified copy of which he presented to 
said court for record, and praying that letters testamentary might 
be granted to him, the said Ambrose E. Burnside, as one of the 
executors of the said will. 

Your orator further showeth that such proceedings were there- 
upon had that the said county court of Cook county, on the 11th day 
of July, 1870, ordered that the said paper and proof thereof be re- 

corded in said court and that the same be treated and con- 
63 sidered as good and available in law in like manner as a will 
executed in this State. 

Your orator further showeth that the said proceeding in the said 
county court of Cook county was had without notice to your orator 
or to the said Jane C. Kingsbury, Eva Lawrence, A. G. Lawrence, 
or John MeLean Taylor, and that such proceedings ought to be held 
and adjudged of no force and effect as to your orators’ rights, but 
that such proceedings cloud the title and rights of your orator and 
will, unless restrained, seriously embarrass the administration of his 
property by the ofticers of this court. 

Your orator further showeth unto your honor that after making 
of the said paper, called the last will and testament of the father of 
your orator, your orator was born, and that no provision was made 
in the said paper for your orator, and that it does not appear by said 
paper that it was the intention of your orator’s father to disinherit 
your orator; and that by reason of these facts, even if the said paper 
was a valid will, your orator would be entitled to receive out of the 
estate of his father the same as if he had died intestate, and that, 

being the sole and only heir of his father, he inherited the 
64 whole of his father’s estate, subject to the dower of his mother 
and other encumbrances thereon. 

Your orator further showeth that the said paper so produced as 
the last will and testament of the said Henry W. Kingsbury, the 
father of your orator, was not signed by him in the presence of any 
attesting witness nor was the same attested in the presence of the 
said Henry W. Kingsbury by any witness, and your orator alleges 
that the said writing was not executed with the requisite forms and 
solemnitics to make the same good and available in law for the grant- 
ing, conveving, and assuming the lands, tenements, hereditaments, 
moneys, goods, and chattels therein and thereby supposed to be 
given, granted, and bequeathed. 

And your orator contests the validity of the said instrument and 
respectfully insists that the proceedings of the said county court of 
Cook county, hereinbefore referred to, ought to be reversed and set 
aside. 

And your orator well hoped that no disputes would have arisen 
touching the rights of your orator in the premises. But now so 
it is, may it please your honor, that the said Ambrose E. Burn- 
side, combining and confederating with the other defendants here- 

inafter named, or some of them, alleges and pretends that the 
65 said instrument was executed with all the formalities required 
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by the laws of the State of Virginia relating to the execution 
of last wills and testaments, and that since the said instrument was 
written and signed by the said Henry W. Kingsbury, father of your 
orator, in that State, it is entitled to probate in the State of Illinois 
and is good and available in law in this State in like manner as 
wills made and executed there according to the forms and solemni- 
ties required by the laws of Illinois; whereas your orator charges 
the contrary and that the said Henry W. Kingsbury, deceased, was 
never a citizen of the State of Virginia nor was he ever domiciled 
in that State, but at the time of making and signing the said in- 
strument he was and ever after continued to be during his life a 
citizen and resident of the State of Connecticut; that he did not die 
in the State of Virginia,and was seized of no estate, either real or 
personal, in that State at the time of death. 

Your orator further charges that the said instrument is ineffectual 
to operate as a valid will according to the laws either of the place 
of his domicile or of the State of Maryland, where he died, or either 
of the States where any portion of his property, real or personal, was 

locally situate,for want of the requisite forms and solemnities 
66 to give the same effect, and your orator respectfully submits 

that under the facts and circumstances aforesaid the instru- 
ment is not entitled to probate by the laws of this State. 

Your orator further shows that Jane C. Kingsbury, Mary J. Buck- 
ner, wife of Simon B. Buckner; John J. D. Kingsbury, and Eva 
Lawrence, wife of Albert G. Lawrence, are named in the said instru- 
ments as devisees or legatees, and that they or some one or more of 
them claim thereunder some interest in the estate of your orator, 
whereas your orator charges that they have not nor has either of 
them acquired any interest in the said estate by virtue thereof; in 
consideration whereof and forasmuch as your orator is entirely 
remediless in the premises, according to the strict rule of the com- 
mon law, and can only have adequate relief in a court of equity 
where matters of this kind are properly cognizable and relievable ; 
to the end, therefore, that the said defendants may severally answer 
all and singular the matters hereinbefore stated and charged, but not 
under oath (the necessity of answering under oath being hereby 
expressly waived), and that the said instrument hereinbefore referred 
to, purporting to be the last will and testament of the said Henry W. 

Kingsbury, deceased, may be declared invalid and of no 
67 legal force or effect as a last will and testament; that the pro- 

ceedings of the county court of Cook county, hereinbefore 
referred to, admitting the said instrument to record and directing 
that the same be treated as good and available in law in like man- 
ner as wills executed in this State, may be reversed and set aside or 
declared to be null and void as constituting a cloud upon your ora- 
tor’s title to the real estate hereinbefore described ; that your orator’s 
right and title by inheritance to the estate hereinbefore mentioned 
as a posthumous son and only heir-at-law of the said Henry W. 
Kingsbury, deceased, may be confirmed and established, and that in 
the meantime the said Ambrose E. Burnside and certain of the other 
defendants hereinafter mentioned may be enjoined and restrained 
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from interfering or intermeddling with said estate claimed by your 
orator as aforesaid, or with the rents, issues, or profits thereof, and 
from attempting in any way to obstruct or interfere with the said 
John Woodbridge in the performance of his duties as receiver afore- 
said, and that in the final bearing of this cause the said injunction 
may be made perpetual, and that your orator may have such other 
and further relief in the premises as the nature of his case may re- 

quire and to your honor may seem meet— 
65 May it please your honor to grant unto your orator not 

only the people’s writ of injunction issuing out of and under 
the seal of this honorable court, to be directed to the said Ambrose 
E. Burnside, Mary. J. Buckner, Simon B. Buckner, John J. D. Kings- 
bury, restraining them, their agents and attorneys, in the manner 
hereinbefore prayed, but also the people’s writ of summons, to be 
directed to the said Ambrose E. Burnside, Jane C. Kingsbury, Mary 
J. Buckner, Simon B. Buckner, John J. D. Kingsbury, Eva Law- 
rence, and Albert G. Lawrence, thereby commanding them and every 
of them, at a certain day and under a certain pain therein to be 
specified, personally to be and appear before your honor in this hon- 
orable court, and then and there to answer all and singular the prem- 
ises, and to stand to, perform, and abide such order and decree 
therein as to your honor shall seem meet; and your orator shall ever 
pray. 

HENRY W. KINGSBURY, 
By his next friend, C. BECKWITH. 
BECKWITH, AYER & KALES, 


Solicitors for Complainant. 


69 STATE OF ILLINOIS, } 
Cook County, 


Corydon Beekwith, being duly sworn, says he is the next friend 
of the said Henry W. Kingsbury, a minor, the complainant named 
in the foregoing bill; that he has read the said bill of complaint 
and knows the contents thereof, and that the same is true of his own 
knowledge except as to the matters therein stated on information 
and belief, and as to those matters he believes it to be true. 

CORYDON BECKWITH. 

Subseribed and sworn to before me this 6th day of July, A. D. 
1870. 

[SEAL. | JAMES 8S. MURRAY, 
Notary Public. 


[In the County Court of Cook County. Y. 


STATE OF ILLINOIS, | 
Cook County, | 


~ SS 
To the Honorable M. R. M. Wallace, judge of said court: 
The petition of Ambrose I. Burnside respectfully showeth 


70 that he is a resident of Rhode Island; that on the — day of 
September, A. D. 1862, Henry W. Kingsbury departed this 
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life at Maryland, leaving a last will and testament, duly signed, as 
your petitioner believes, in the State, of Virginia, and which has 
been duly proved in said State, a certified copy of which he now 
presents to your honor for record. 

That the said testator in said will nominated your petitioner as 
one of the executors thereof; that the said deceased left property 
and effects as follows: 

An interest in a large amount of real estate in the county of Cook 
and State of Illinois. 

That the value of the whole estate of said deceased does not exceed 
— dollars; that the said deceased left an infant son, Henry W. 
Kingsbury, his only heir-at-law. 

Wherefore your petitioner prays that the said will may be ad- 
mitted to record according to the laws of the State of Illinois, and 
that all orders necessary may be made. 

AMBROSE E. BURNSIDE, 
By GOUDY & CHANDLER, 
His Attorneys. 


71) = Srare or [.urvors, } 
’ y » 38. 
Cook County, j 


William C. Goudy, being duly sworn, says that the foregoing 
petition is true. 
W. C. GOUDY. 


Sworn to and subscribed before me, John G. Gindeile, clerk of the 
county court of Cook county, this 11th day of June, A. D. 1870. 
JOHN G. GINDELE. 


Filed July 11th, 1870. 

JOHN G. GINDELE, Clerk. 

72 Expecting soon to start upon a military expedition where 

death may overtake me, I leave this as a record of my wishes 
respecting the disposition of my property : 

To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appraisal may 
be valued at that amount. 

To my sister, Mary J. Buckner, I leave as much of the Chicago 
property held in my name as shall amount to one-third of the 
property in the city of Chicago, Illinois, held by my father, Julius 
J. B. Kingsbury, deceased. 

To my cousin, John J. D. Kingsbury, I leave my property at 
Waterbury, Conn., and in addition thereto five thousand dollars. | 
trust he will expend it in completing his education. 

The remainder of my property of every description I leave to my 
devoted wife, Eva. I desire, moreover, that the provisions of this 
will be so carried out that the yearly income of my wife for her 
own personal support shall never be less than two thousand dollars. 

As executors I name Ambrose E. Burnside, of Rhode Island, and 
Capt. John Taylor, commissary department, U.S. Army. 


oo IWENRY W. KINGSBURY Vs. SIMON B. BUCKNER ET AL. 


ie Signed at Fortress Monroe, Va., Mareh 25th, 1862. 
HENRY W. KINGSBURY, 
lirst Lieutenant oth Regiment Artillery, UL. S. Avmy. 


STATE OF VIRGINIA, | 


Corporation Court of the City of Alexandria, | 


A writing purporting to be the last wiil and testament of Henry 
W. Kingsbury was produced in court by C. W. Wattles, and, there 
being no subseribing witness thereto, 8. B. Buekner and Charles 
H. [latch were sworn, and deposed that they are well acquainted 
with the testator’s handwriting and vertly believe the said writing 


, 


and the name thereto subsertbed to be wholly written by the testa- 
tors own hand: whereupon the said writing is ordered to be recorded 
as the true last will and testament of the said Henry W. Kingsbury, 
deceased ; and at a corporation court for the city of Alexandria, con- 
tinued and held on the 1LOth dav of May, 1870, Ambrose I. Burn- 
side, one of the executors named in the last will and testament of 
Henry W. Kingsbury, deceased, on motion of C. W. Wattles, ha 
leave to qualifv; whereupon he executed lis bond, with James M 
Stewart his security, in the penalty of five hundred dollars, condi- 
tioned according to law. 


‘ 
re 
>. 


4 STATE OF VIRGINIA, | . 
orporation Court of the City of Alexandria, | ~ 


|, Morton Marve, clerk of the corporation court of the eitv of 
\lexandria, in the State of Virgimia, do hereby certify that the fore- 
yolug is a true and complete copy of the last will and testament of 
llenry W. ixingsbury, deceased, and of the proof thereof before said 
court, as the same appears of record in my office; and [ further cer- 
tiiv that the said will was duly executed and proved agreeably to 
the laws and usages of the State of Virginia, in whieh ‘the same 
purports Lo nave been executed. 

ln testimony whereot | have hereunto subsertbed my VamMe and 
athixed the seal of said court this oth day of July, L870. 


SEAL. | MORTON MARY I, Clerk. 
STATE OF VIRGINIA, | 
Alexandria City, | 


l, Enoeh M. Lowe, only judge of the corporation court of the city 

of Alexandria, in the State of Virginia, do bereby certify that 

Morton Marve, who hath given the preceding certificate, is clerk of 
sald court, and that ins attestation is in due form. 


1d Given under my hand this 5th day of July, A. D. 1870. 
i. M. LOWE, 
Judge of the Corporation Court of the City of Alexandria. 


liled Julv Lith, 1870. 
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In the Matter of the Estate of Henry W. KinGspury. 


And now comes Ambrose E. Burnside, one of the executors named 
in the will herein mentioned, by his attorneys, Goudy & Chandler, 
and presents a copy of the last will and testament of Henry W. 
Kingsbury, deceased, and the proof thereof before the corporation 
court of the city of Alexandria, in the State of Virginia, with a cer- 
tificate of the clerk of said court, with the seal of said court; that 
the same is a true and complete copy of the last will aud testament 
of Henry W. Kingsbury, deceased, and of the proof thereof before 
said court, as the same appears of record in his office, and that the 
said will was duly executed and proved agreeably to the laws and 
usages of the State of Virginia, in which the same purports to have 
been executed, and with acertificate of the only judge of said court 

to the official character of said clerk, and that the attestation 

76 is in due forin, and moves the court toadmit the same torecord. 

And it appearing to this court that the last will and testa- 

ment of Henry W. Kingsbury, deceased, was executed and proved 

agreeably to the laws and usages of the State of Virginia, in which 

the same was executed, and that the copy of said will and the pro- 

bate thereof is duly certified according to the laws of the State of 

Illinois, and that said will touches and concerns real estate and 
other property in the State of Illinois— 

It is by the court ordered that the said will and proof thereof, 
certified as aforesaid, be recorded, and that the same be treated and 
considered as good and available in law in like manner as wills exe- 


cuted in this State. 
M. R. M. WALLACE. 
Entered July 11, 1870. 


Let the injunction issue in accordance with the prayer of the fore- 
going bill upon complainant filing an injunction bond, conditioned 
according to law, in the penal sum of five thousand dollars, with 
such surety or sureties thereon as may be approved by the clerk of 
this court. 

Ek. S. WILLIAMS, 
77 Judge of 7th Judicial Court, Ills. 


And afterwards, to wit, on the ?lst day of October, A. D. 1870, 
Mary Kk. Buckner and Simon B. Buckner, by Goudy & Chandler, 
their solicitors, filed in said court their certain joint & several an- 
swer in the words and figures following, to wit: 


10) HENRY W. KINGSRURY VS. SIMON B. BUCKNER ET AL. 


STATE OF I[LELINOTS, } 
’ ’ P SS 
Cook County, | 


Circuit Court. Oetober Term, 1870. 


Ilenry W. KiINnGspury 
rg. ln Chaneery. 
Ameprose E. Burnsipr et al. J 


The joint & several answer of Mary Kk. Buekner and Simon 6B, 
Buckner to the bill of complaint of Henry W. Kinsbury, a minor, 
who sues by his next friend, Corydon Beckwith, against Ambrose If. 
Burnside, Jane C. Kingsbury, Mary J. Buekner, Simon b. Buckner, 
John J. D. Kingsbury, Eva Lawrence, and Albert G. Lawrence. 


These respondents, saving and reserving to themselves all benefit 
of exception to the many errors, uncertainties, and manifest Insufli- 
ciencies in the said bill of complaint contained, protesting 
18 that the same and the matters and things therein contained 
are not sufficient to require any answer thereto, and praying 
the same advantage on the final hearing hereof as if they severally 
demurred to the said bill of complaint, for answer thereunto, or to so 
much thereof as they are advised is necessary or material to be an- 
swered unto by these respondents, they admit that on or about the 
26th day of ee A. D. 1856, Julius J. 8. Kingsbury died intestate 
and seized in fee simple, subjeet to certain ineumbrances, of of real 
estate situate “d in the city of Chie: ago, county of Cook, and State of 
[llinois, to wit: 

Lots numbered five and ge in block thirty-five, in the original 
town of Chicago, and also that part of the east half of the north- 
west quarter of section nine, in township thirty-nine north, of range 
fourteen east, of the third principal meridian, which lies east ef the 
north branch of Chicago river and south of the center of Ontario 
street ; and they aver that although a small part thereof had been 
conveyed to the respondent, Simon b. Buckner, by the said Julius 
J. B. Kingsbury in his lifetime, yet the conveyance was without 
consideration and did not confer any beneficial interest to the 
grantee, but said property was actually owned by said Kingsbury 

at his death: and they aver that the said Julius J. B. Nings- 
79 bury died seized of a large- tract of land in the east half of the 

northwest quarter of section nine aforesaid than that de- 
scribed in the bill of complaint, and the same is fully deseribed in a 
deed, dated May 50th, 1855, exeeuted by James Kinzie and wife to 
said Kingsbury. 

And they admit that the said Julius J. B. Kingsbury left surviv- 
ing him Jane C. Kin: Ssbury, his widow, and two children—the 
respondent, Mary Kk. Buckner, and Henry W. Kingsbury, now de- 
ceased ; and these respondents aver that thetitle to said real estate, as 
the same was vested in the said Julius J. B. Kingsbury, descended 
to and vested in the respondent, Mary kK. Buckner, and the said 
Henry W. Kingsbury, subject to the riglit of dower therein of the 
widow, Jane C. Kingsbury, and the respondent, Mary K. Buckner, 


HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AT. 4] 
being then the wife of the respondent, Simon Bb. Buckner, and, there 
being issue living born of such marriage in the vear ]SoS, an in- 
Vitiate estate as tenant, by the court sv to an undivided half of said 
real estate, subject to such dower estate, also vested in the said Simon 
b. Buckner. | 

And these respondents, further answering the said bill of: com- 
plaint, aver that at the time of the death of the said Julius J. B. Kings- 
bury the said Henry W. Kingsbury was a minor, and the respond- 

ent, Simon B. Buckner, had the control and management 
8U of said property until it was placed in the hands of Ambrose 

E. Burnside. as here alier state d: and the Sc rr spondents further 
answering the bill of complaint, admit that a deed, dated May 15, 
1861, signed, sealed, and acknowledged, as appears therefrom, pur- 
porting to convey to the said Henry W. WKingsbury, now deceased, 
an undivided half of the real estate hereinbefore described, was 
signed and acknowledged in the manner shown by said deed, and 
they attach hereto a copy thereof, marked “Exhibit 1," as a part of 
this answer, but they expressly deny that they granted, bargained, 
sold, and conveyed the title to said real estate as alleged in the bill 
of complaint; but, on the contrary, the respondent, Mary K. Buckner, 
is advised that said indenture was not acknowledged according to 
the laws of the State of Illinois in such a manner as to pass her 
title to said property to the grantee, and therefore she avers that 
said deed or indenture is null and void as to her; ana these re- 
spondents say that said deed or indenture was prepared, signed, and 
acknowledged on the day of its date in the city of Louisville, in the 
State of Kentucky, where they then resided; that the said Henry 
W. Kingsbury was not present at the time and had no information 

or knowledge whatever that such instrument of writing was 
81 to be made or was being made, and such deed was then sent 

by the respondent, Simon B. Buckuer, to his agent in Chi- 
cago, with directions to file the same for record, which was done on 
the 17th day of May, 1861, which was the only delivery of such 
deed ever made to the said Henry W. Kingsbury; and these re- 
spondents aver that the said Henry W. Kingsbury had no infor- 
mation or knowledge whatever that any such deed or indenture had 
been made for two months thereafter; and they further aver that 
the same was so made as aforesaid without any consideration, con- 
tract, bargain, or promise whatever; and these respondents aver 
that, while the said Henry W. Kingsbury was ignorant as aforesaid 
in regard to said transaction, the sole purpose of the respondents in 
making said deed was to vest in the said Henry W. Kingsbury the 
legal title to the property described in such deed or indenture, to 
hold the same in trust and not to create in him any beneficial in- 
terest whatever. These respondents, having full confidence in the 
affection and integrity of the said Henry W. Kingsbury, voluntarily 
made such deed in the manner aforesaid, believing that he would 
not claim the rents and profits and would convey or reconvey the 
premises on request. 
And the respondent, Simon B. Buckner, for himself, say- 
82 that it was his own desire and purpose to waive any interest 
6—176 


4? HENRY W. KINGSBURY VS. SIMON Bf. BUCKNER ET AL. 


or claim in said property for the benefit of his wife in order 
that he might have and enjoy all the property descendant from her 
father and that the control of the same might be placed in her own 
family, and while he now claims his rights in equity and under the 
law it is still with the desire and purpose to effectually divest him- | 
self-in some legal and appropriate manner of all claim to such 
property, and he thereby offers to submit to any decree the court 
may deem proper. to make to that end. 

And these respondents aver that the said Henry W. Kingsbury 
frequently, after he was informed of the facts and at all times 
during his lifetime, admitted that he held the title to said property 
described in the deed of May 15th, 1861, in trust, and that he had 
no rigat or ownership for himself whatever, and that he at,some 
time expressed an intention to declare said trust in his will or re- 
convey the same; and these respondents express their confident 
belief that the said Henry W. Kingsbury would always have recog- 
nized the equitable and just claim of these respondents, and that if 

he bad lived this controversy would never have arisen. 
83 And these respondents aver that some — in the month of 

December, 1859, Henry W. Kingsbury and these respondents 
made an arrangement with Ambrose E. Burnside to take charge of 
said property as an agent for them and Mrs. Jane C. Kingsbury, 
because the respondent, Simon B. Buckner, resided at Louisville, 
Kentucky,and Henry W. Kingsbury was then a cadet at West Point, 
while said Burnside resided at Chicago, with the understanding that 
the said Burnside should receive directions from said Buckner. 

And these respondents aver that the said Henry W. Kingsbury 
during nis lifetime made no claim to the rents and profits of such 
real estate described in the deed of May 15, 1861, but the same were 
received and controlled as before such deed was made by said agent, 
Ambrose I. Burnside, acting for Mrs. Jane C. Kingsbury, Henry W. 
Kingsbury, and these respondents, and were applied for the benefit 
of all of them in the same manner as if no such deed had been 
made and no possession was ever taken or entry made under said 
deed by the said Henry W. Kingsbury or any other person. 

And these respondents, further answering the said bill of com- 

plaint, say that on the 25th day of March, 1862, at Fortress 
S+ Monroe, in the State of Virginia, the said Henry W. Kings- 

bury, who was first lieutenant in the 5th regiment of artillery 
in the United States .Army and in the military service, and engaged 
in the civil war then existing, wrote with his own hand and signed 
his last will and testament as follows. to wit: 


expecting soon to start upon a military expedition where death .: 
may overtake me, [ leave this as a record of my Wishes respecting ' 
the disposition of my property. 

To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon a fair appraisal 
may be valued at that amount. 

To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 


»» 


> 
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HENRY W. 


erty in the city of Chicago, IIL, left by my father, Julius J. B. Kings- 
bury, deceased, | 
To my cousin, John J. B. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand doi- 
lars, which I trust he will expend in completing his education. 
Sd The remainder of my property I leave to my devoted wife, 
Eva. | desire, moreover, that the provisions of this will may 
be so carried out that the vearly income of my wife for her own 
personal support shall never be less than two thousand dollars 
($2,000). 
As executors I name Gen. Ambrose E. Burnside, of Rhode Island, 
and Capt. John Taylor, commissary department, U.S. Army. 
Sigued at Fortress Monroe, Va., March 25th, 1862. 
HENRY W. KINGSBURY, 
First Lieutenant Sth Regiment Artillery, U.S. Army. 


And these respondents aver that the only property in Chicago 
vested in the said Henry W. Kingsbury at the time of making said 
will or at any other time was the real estate which the said Julius 
J. B. Kingsbury left at his death, and whieh descended to the said 
Henry W. Kingsbury and the respondent, Mary k. Buckner, sub- 
ject to the right of dower of Jane C. Kingsbury; and they also aver 
that the only transfer, grant, conveyance, or devise of property in 

Chicago ever made to the said Henry W. Kingsbury was 
S6 made by the said deed or indenture of the 15th day of Mav, 

1861, hereinbefore described, and therefore thev aver that 
the only Chicago property ever held in the name of said Henry W. 
Kingsbury for the use of any person was the property deseribed in 
the deed of May 15th, 1861, so held as aforesaid in trust. 

And these respondents, further answering the bill of complaint, 
admit that the said Henry W. Kingsbury, at the time mentioned in 
the bill, intermarried with Eva Taylor, and that he was killed at the 
battle of Antietam, at the time named in the bill, and left surviv- 
ing him his widow, Eva, and that after his death a posthumous son 
was born, as stated in the bill, who became the heir-at-law and is 
the complainant in this suit. 

And these respondents admit that said Henry W. Kingsbury died 
seized of an undivided half of the real estate hereinbefore deseribed 
as descended from the said Julius J. B. Kingsbury, subject to the right 
of dower of the said Julius J. B. Kingsbury, subject to the right of 
dower of the said Jane C. Kingsbury and the certain incumbraneces 

thereon, but they deny that he was the real owner of more 
87 than an undivided half thereof, and they deny that he died 
intestate. 

And these respondents admit that the said Eva Kingsbury married 
Albert G. Lawrence at the time stated in the bill, and that she is now 
his wife. 

And these respondents, further answering the bill of complaint, 
admit that on the 8th day of October, 1868, the said Jane C. Kings- 
bury filed her bill in chancery in the circuit court of Cook county, 
in the State of Illinois, against the complainant-, Eva Lawrence, 
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Ana these Cs] ohdent cCny 1] latements o! the bill ot coni- 
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not merelr COblessedd or ay 1a] (| 
And now, having fully answered the said bill of complaint, these 
reponadel sseveraliv prav to by hence dismissed with their reasona- 
ble costs in this behball sustained, ete. 
S. B. BUCKNER. 
MARY K. BUCKNER. 
GOUDY & CHANDLER, 
Solicitors for said Liespondents. > 
iexuipir I. 
* Ms 
Be it know: nt Simon Bb. Buckner & Mary K. Buckner, his 
Wife, of the ent ouisville and State of Nentueky, In considera- 
tion of the sum ef ne dollar and the tnutual love and atleetion we 
bear to our brother, ilenry W. IKWingsburv, do hereby grant, bargain, 
Ho and convey to said Tlenry W. Kingsbury, of the United 
Qj tates “Army, lis heirs and assigns forever, the following 
propert 
One undivided half of lots numbered five (5) and six (6), In 
block number thirty live (So),in the original town of Chicago, inthe 
county of Cook and State of [llinots, and also all our meht, title, and 
Interest in the Winesbury tract, so illed, being the tract of thirty- 
live acres, more or tess, purehased froin James Kinzie by the ‘ate 
Major Julius J. &. Kingsbury, of the United States Army, as per rs 


deed (>| ate IN DED; e on record in the clerk's othee Oo! (look COUnLYV, 

he south half of what remains of the 

northwest quarter oF Section DMC (7), iD township thirtv-nine, raheve ae ¥ 
fourteen, i said Cook COUNTY, lilinois after deducting therefrom Lhe 

row Of \V rubensta. "] eother interest in sal lana bial tchements, 
belongs to said Tlenry W. Kingsbury 
“ of 


ySsbury, aha the cnlire 


filinors, the said tract beme 
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ete. rneluded in this deed now 


as one of the herrs of the late Major 
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property beme subject to the dower interest of Mrs. Jane C. Wings: 
Ltrs 
‘lo have and to hold the same to the said 


“tutee, lis heirs and 
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assigns forever, the erantor covenanting that Will wa 


property hereby conveved., 


thy ln witness whereof we have heretnnto set our hand 


seals, at Louisville, this fifteenth d: y of May, | 
SIMON BE BLCKNER 
MARY kK. BUCKN] 


STATE OF KENTUCKY, 


é eel 
County of JSetlerson, | 


be it remembered that on this fifteenth day of May. A 
before me, C. S. Thomasson. a nothry public in and for 
and State. duly commissioned and auatified. person: 
Simon b. Buckner and Mary k. Buckner, his wife, why 
sonally known to me to be the persons whose names ar 
to the foregoing deed as having executed the same for the 
purposes therein expressed, 

And the said Marvy NK. Buekner, wife of the said Sime 
ner, being of lawtul aye, and Ha Prog’ heer my Mme ON 
and apart from her said husband, and the contents of thy 


fully ade k : ss o , 
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— the same (and relinauished ner dower Th the tautets mp tery 
. , : ’ : 
theremn mentioned) voluntarilv and without computston of he 
} } } 
husvaha. 
$4) In witness whereof | have hereunto set mv hans 
attixed mv official seal this fifteenth dav of AM: _ a 
: PilTOaNEASSOON 
iJ ~ | Notary, Publi lor Jetterson County. State of Kent 
And afterwards, to wit, on Line ena a () Over he) 1) 
Jane U Kingsbury by Csoudv and Chanadl her soiettors, | 
suid court her separate answer in the words and tieures folloy 
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STATE OF ILLINOIS, | 
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ters and things therein stated are not sufficient to require any an- 
swer thereto, and praying the same advantage in the final. hearing 
thereof as if she demuvred to the said bill of complaint, for answer 
thereunto, or so much as she is advised it is necessary or material 
to be answered by her, she admits that on or about the 26th day 


of June, 1856, Julius J. B. Kingsbury died intestate and seized of 


the real estate deseribed in the bill, leaving this respondent as his 
widow and two ehildren, Mary kK. Buckner, the wife of Simon Bb. 
Buckner, and Henry W. Kingsbury, who were. his only heirs-at- 
law, 

And this respondent admits that.on the fifteenth day of May, 
IS61, the said Stmon B. Buckner and Mary Kk. Buckner made a 
deed of that date purporting to grant, bargain, sell, and convey to 
Henry W. Kingsbury the property described in the bill; but this 

respondent, upon her information and belief, denies that ia 
98 and by said deed the said property was bargained and sold 

to the said Henry W. Kingsbury; but, upon the contrary, 
upon such information and belief, she avers that said conveyance 
was a deed of trust intended only to vest the said Henry W. Kings- 
bury with the legal title to said premises, t oe in trust for the 
use and benefit of his sister, Mary kK. ei ‘rr, and her children, 
and so far as said property was owned by Simon Bb. Buckner for his 
use and benetit. 

And this respondent ¢ AY Imits that on the 4th of December, 1861, 
the said Henry W. Alt isbury married Eva Taylor, and -y: at on the 
17th day of Septen ib Te “T8062, he was killed at the battle of Antietam, 
in the State of Maryland; that he left surviving him his widow, Eva, 
and afterwards, on the L6th day of December, 1562, there was born 
to him by his Sal f widow a 1 sthumous son, who was named Henry 
W. Kingsbury after his father, and who is the complainant in this 
suit; and she further admits that the said Eva Kingsbury married 
Albert G. Lawrence at the time mi et in the bill of complaint. 

And this respondent, further answering, admits that on the Sth 
day of October, 1565, she filed her bill of — int in the cireuit 

court of Cook county, in the State of Illinois, against the 
99 sald Eva Lawrence, Albert Cr, “lea lienry W. IK ings- 

bury, and David J. Lake, as set forth in the bill of complaint; 
that the said Eva Lawrence and Albert G. Lawrence, on the 9th day 
of October, 1565, filed their cross-bill in said court and In said cause 
against this respondent, Henry W. Kingsbury, and David J. Lake, as 
set forth in the bill of complaint; that on the — day of , 1869, 
the said Henry W. Kingsbury, by Evaline A. Taylor, as his next 
friend, tiled a cross-bill in said cause against this respondent, Liva 
Lawrence, Albert G. Lawrenc e,and David J. Lake, as set forth in 
the bill of complaint; and this respon ident admits that such proceed- 
ings were had that it was decreed by the court that this respondents 
was entitled to dower in the premises described in the bill, and that 


she was entitled to one-third of the rents and profits of the same, 


. 


} 
‘ 
] 
i 


less one-third of the interest upon certain mortgages in that decree 
mentioned, and that Eva Lawrence was entitled to dower in two- 
thirds of said premises, and entitled to two-ninths of the income of 


lw 
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the premises, less two-ninths of the interest upon certain mortgages 
in the decree mentioned, and that the said Henry W. Kingsbury 
was entitled to the residue of the income after paying his portion of 

the interest upon the mortgages, and that in and by said de- 
100 = cree Jolin Woodbridge was appointed receiver of the income 

of the premises, with power to rent and manage the property 
under the direction of the court, and with direction to pay out of 
suid income to this respondent and Eva Lawrence the sums to 
which they were respectively entitled, and providing for the sup- 
port and maintenance of the complainant, and she admits that the 
said John Woodbridge accepted the office of receiver, was duly quall- 
fied, and entered upon the discharge of his duties. 

And this respondent, further answering, admits that Henry W. 
Kingsbury, her son, on the 25th day of March, 1862, at Fortress 
Monroe, in the State of Virginia, wrote with his own hand and signed 
a paper, of which “ Exhibit A” at [attached ] to his bill is a correct copy ; 
and she further says, upon the advice of counsel, that such paper is 
and was the last will and testament of He nury W. Kingsbury, duly 
executed and valid according to the laws of the State of Virginia; 
and respondent also admits that on the 9th day of May, 1570, the 

aid paper purporting to be the last will and testament of Henry W. 
Kingsbury, deceased, was presented to the corporation court of the 

city of Alexandria, of the State of Virginia, and the same was 
101 by such court admitted to probate and ordered to be recorded 

as the true. last will and testament of the said Henry W. 
Kingsbury, and on the 10th day of May, 1870, Ambrose E. Burnside, 
named as one of the executors of said will, qualified as such and 
entered upon the discharge of his duties. 

And this respondent, further answering, denies the statement of 
the bill that said court in the State of Virginia had no Jurisdiction 
to allow the probate of said will or the same to be reeorded in man- 
ner and form as the same was done, and denies that the probate and 
record are void and of no effect, but she admits that neither she nor 
Eva Lawrence, nor Albert G. Lawrence, nor John McLean Taylor 
had no notice of the said application to and the proceedings in the 
said court in the State of Virginia. 

And this respondent admits that on the 11th day of July, 1870, 
the said Ambrose E. Burnside presented to the county court of Cook 
county, in the State of Illinois, a petition, as set forth in the bill of 
complaint, and that an order was entered by said court, as alleged in 
the bill, and she also admits that such proceeding was had without 
notice to her, or to complainant, or to Eva Lawrence, or Albert G. 

Lawrence, or John McLean Taylor. 
102 And this respondent, further answering said bill, denies 

that said will was invalid or is ineffectual or null and void, 
as alleged in the bill of complaint; but, as advised by counsel, she 
alleges that the said will was written and executed in the manner 
required by the laws of the State of Virginia, where the. same was 
made and proven, and that said will has Deen duly admitted to pro- 
bate in the manner prescribed by the laws of Virginia and by a 
court of competent jurisdiction and having jurisdiction of the pro- 
7—176 
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ceeding in which such probate was made, and that a duly certified 
copy of the will and probate thereef, according to the laws of the 
State of Illinois, was presented to the county court of Cook county, 
in the State of Illinois, as stated in the bill of complaint, and thereby 
the said will became good and available in the State of Illinois in 
like manner as wills made and executed in that State and according 
tu the laws of that State. 

And this respondent avers that an appeal was taken by the com- 
plainant from the said order of the county court to this court, and " 
the same is now pending and undetermined upon the law side of 
this court. 

And as to all other matters and things in the said bill of com- 

plaint contained necessary and material to be answered unto 
103 by this respondent, not herein confessed or avoided or denied, 
this respondent denies the same, as stated in the bill. 

And now, having fully answered, the respondent prays to be dis- 
missed hence with her reasonable costs in this behalf sustained, 
etc. 


JANE C. KINGSBURY, 
By GOUDY & CHANDLER, 
Her Solicitors. 
GOUDY & CHANDLER, 
Sol’rs for said Def’t, Jane C. Kingsbury. 
JAMES E. MUNROE, Of Counsel. 


And afterwards, to wit, on the 6th day of December, A. D. 1870, 
Ambrose E. burnside and John J. D. Kingsbury, by Goudy «& 
Chandler, their solicitors, filed in said court their certain joint and . 
several answer in the words and figures following, to wit: 


104 STATE OF ILLINOIs, ~~ 
Cook County, 


Circuit Court of Cook County. November Term, 1870. 


Henry W. Kinospury, by His Next Friend, Cory- ) 


DON BECKWITH ' 
| | ' l In Chancery. 
vs. 
AMBROSE E. BURNSIDE. 


The joint and several answer of Ambrose E. Burnside and John 

J. D. Kingsbury to the bill of complaint of Henry W. Kingsbury,a 
| minor, who sues by his next friend, Corydon Beckwith, against 
Ambrose E. Burnside, Jane C. Kingsbury, Mary J. Buckner, Simon nf 
B. Buckner, John J. D. Kingsbury, Eva Lawrence, and Albert G. 
Lawrence. 


These respondents, saving and reserving to themselves all benefit 
of exception to the many uncertainties and manifest insufticiencies 
in the said bill of complaint contained, protesting that the same and 
the matters and things therein contained are not suflicient to require 


o-- 
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any answer thereunto by these defendants, and praying the same 
advantage on the final hearing thereof as if they severally demurred 
to the said bill of complaint, for answer thereunto, or so much thereof 
as they are advised is material or necessary or material to be an- 

swered unto by these respondents, they admit that on or about 
105 the 26th day of June, A. D. 1856, Julius J. B. Kingsbury died 

intestate and seized in fee simple, subject to certain ineum- 
brances, of real estate situate in the city of Chicago, county of Cook 
and State of Illinois, deseribed as— 

Lots numbered five (5) and six (6), in block thirty-five (55), in the 
original town of Chicago, and also a part of the east half (1) of pm 
northwest quarter of section nine (9), in township thirty-nine (59) 
north, of range fourteen (14) east, of the third principal meridian, 
which lies east of the north branch of the Chicago river and north 
of Kinzie street, mentioned in the deed to the said Julius J. B. Kings- 
bury as containing about thirty-five (35) acres of land, and com- 
monly known as the “ Kingsbury tract.” 

And these respondents admit that the said Julius J. B. Kingsbury 
left surviving him Jane ©. Kingsbury, his widow, and two children— 
Mary Kk. Buckner and Henry W. Kingsbury ; and they aver that 
the title of the said real estate, as the same was vested in the said 
Julius J. B. Kingsbury, descended to and vested in the respondent, 
Mary K. Buckner, and the said Henry W. Kingsbury, subject to the 
right of dower of the widow, Jane C. Kingsbury, and Mary K. Buck- 
ner, being then the wife of the respondent, Simon B. Buckner, a 
there being issue born of such marriage in the year 1858, an estate 
tenant, by the courtesy, invitiate, to an undivided half of said ma 
estate, subject to such dower estate, also vested in the said Simon B. 

Buckner. | 
106 And these respondents admit that on the 4th cay of De- 

cember, 1861, the said Henry W. Kingsbury, the father of 
the complainant, intermarried with Eva Taylor, and that on or 
about the 17th day of September, 1562, the said Henry W. Kings- 
bury was killed at the battle of Antiet tam, in the State of Maryland, 
and that at the time he was colonel in the volunteer service, com- 
manding a regiment of Connecticut volunteers, engaged in the mill- 
tary service of the United States; that said Henry" W. Kingsbury 
at his death left surviving him his widow, who is still living, and 
that afterwards, on the 16th day of December, 1865, there was born 
to him by his said widow a posthumous son, who is the complain- 
ant in this suit. 

And these respondents, further answering the said bill of com- 
plaint, deny that the said Henry W. Kingsbury, the father of the 
complainant, died intestate and seized in fee simple as the absolute 
owner thereof of all the real estate described in the said bill of com- 
plaint. 

And the respondents admit that the said Eva Kingsbury, on the 
26th day of September, 1865, intermarried with one Albert G. Law- 
renee, and that she is now his wife. — 

They admit thatthe said Jane C. Kingsbury, on the Sth day of 
tober, 1868, filed ber bill of complaint in the circuit court of 
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Cook county, in the State of Illinois, against the said Eva Law- 
| rence, Albert G. Lawrence, the said complainant, and one 
? 107. David J. Lake, who was then acting es guardian of the com- 

plainant; that the said Eva Lawrence and Albert G. Law- 
rence, on the 9th day of October, 1868, filed their cross-bill in the 
said cause and in the said court against the said Jane C. Kingsbury, 
the said complainant, and the said David J. Lake, and as to the 
contents of said bills these respondents refer to the same as they 
appear upon the files of this court. 

And these respondents admit that on the — day of , 1869, 
the said complainant, by his next friend, Eyaline A. Taylor, filed 
his cross-bill in said cause against said Jane C. Kingsbury, Eva 
Lawrence, Albert G. Lawrence, and the said David J. Lake, and as 
to the contents of said cross-bill these respondents refer to the same 
as the same now appears upon the files of this court, and they 
neither admit nor deny the allegations of the bill in regard to the 
contents of any or either of said bills. 

And these respondents, further answering the bill of complaint, 
admit that the said Henry W. Kingsbury, the father of the com- 
plainant, in his lifetime, on the 25th day of March, 1862, at Fortress 
Monroe, in the State of Virginia, wrote with his own hand and 
signed a paper, of which “ Exhibit A” attached to the bill is a cor- 
rect copy, and that he then and there delivered the same to John 
McLean Taylor for safe keeping, but they deny the allegation of 

the bill that he was not at the time of the execution of said 
108 paper an inhabitant or resident of said State of Virginia, and 

that he was not such an inhabitant or resident thereafter 
nor at the time of his death, and that he had no property of any 
kind whatever in said State of Virginia at the time of his death 
nor fora long time prior thereto; but, on the contrary, these re- 
spondents aver, upon information and belief, that at the time of the 
execution of said paper the said Henry W. Kingsbury was an in- 
habitant of the State of Virginia, and that he had property of some 
description in said State of Virginia at the time of his death and 
for some time prior thereto. 

And these respondents adinit that on the 9th day of May, 1870. 
the said paper purporting to be the last will and testament of said 
Henry W. Kingsbury was presented to the corporation court of the 
city of Alexandria, in the State of Virginia, and such proceedings 
were thereupon had that the said court ordered the said writing to 
be recorded as the true last will and testament of the said Henry 
W. Kingsbury, and that on the 10th day of May, 1870, the respond- 
ent, Ambrose E. Burnside, named in the said paper as one of the 
executors, qualified as such executor. 

These respondents, further answering the bill of complaint, deny 
the allegation of the bill that the said court had no jurisdic- 
109 ition to allow the probate of said will or the same to be re- 

corded in manner and form as the same was done; that such 
ptevate and record was utterly void and of no effect seainst the 
complainant, and they admit that neither the complainant, Jane 
Kingsbury, Eva Lawrence, Albert G. Lawrence, or John McLee 
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Taylor had any notice of the said application to the said court in 
the State of Virginia. 

out these respondents, further answering said bill, aver that the 
said corporation court in the city of Alexandria, in the State of 
Virginia, had at the time of tie said proceedings jurisdiction to 
admit wills to probate according to the statutes of the State of Vir- 
ginia in such case made and provided ; that at the time of such pro- 
ceedings and before there was estate of the said Henry W. Kings- 
bury, deceased, in the city of Alexandria, in the State of Virginia; 
that it was competent for the said court to determine whether a cause 
suflicient to justify and invoke its action was presented, and that the 
said court did then and there determine that it had jurisdiction of 
suid proceeding aud the right to admit the said will to probate, and 
that, such proceedings being had by a court of competent jurisdie- 
tion, its action is conclusive upon all persons whatsoever; and they 

aver. that the said proceedings were in all respects In con- 
110 = formity to the laws of the State of Virginia and the rules of 
said court. 

And these respondents, further answering, said bill, admit that 
on the 11th day of July, 1870, the respondent, Ambrose E. Burn- 
side, by his counsel, presented to the county court of Cook county, in 
the State of Illinois, a petition, together with a certified copy of said 
will and the probate thereof, according to the statute of the State of 
Illinois, and asked that the same be recorded in the manner directed 
by said statute, so as to be good and available in the State of Illinois 
in like manner as in the State of Virginia, and that such proceed- 
ings were thereupon had that said court of Cook county on the same 
day ordered that the same paper and proof be recorded in the said 
court, and that the same be treated and considered as good & availa- 
ble in law in like manner as a will executed in the State of 
T}linois. 

And these respondents admit that such proceedings were had 
without notice to the said complainant, to the said Jane C. Kings- 
bury, Eva Lawrence, Albert G. Lawrence, or John McLean Taylor. 

And these respondents admit that after making the said will and 

testament the complainant was born, and thatno provision was 
111 ~=made in said will for him, and they aver that by the laws of 

the State of Virginia, where such will was made and proven, 
such posthumous birth did not revoke said will, but required the 
will to be so construed that it should read as if the devises and be- 
quests therein had been limited to take effect in the event that the 
child shall die under the age ofstwenty-one years unmarried and 
without issue and, as to the effect of such posthumous birth on the 
title of the real estate in Illinois, these respondents are advised that 
the same is a question of law, and they submit the same to the deci- 
sion of this court. 

And these respondents deny that said will was not executed with 
the forms and solemnities to make the same good and available in 
law and for granting and conveying lands, tenements, heredtta- 
ments, moneys, goods, & chattels, as stated in said bill of complaint; 
but, on the contrary, they aver that the same was written, executed, 
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published, and proved in all respects according to the laws of the 
State of Virginia, and that the corporation court of the city of Alex- 
andria, in said State, had full jurisdiction to decide the questions 
submitted to it and to admit the said will to probate, and that ac- 
cording to the provisions of the statute of Illinois the same, 

112 being certified as required by the said statute and recorded 
in the said ecunty of Cook, became good and available in law 

in like manner as wills made and executed in the State of Illinois. 
And this respondent, Ambrose E. Burnside, avers that before the 
death of the said Henry W. Kingsbury he had the management of 
the estate of his father, Julius J. B. Kingsbury, fora long time; that 
he was the intimate friend and acquaintance of the said Henry W. 


Kingsbury, and that a short time before his death the said Henry 


W. Kingsbury made a special request of this respondent that he 
would look after his affairs and see that his wishes in regard to his 
business were carried out, and, being named in the said will as one 
of his executors, this respondent has felt it to be his duty to present 
the said will for probate and ask that its provisions should be en- 
forced by the courts, and he avers that he was not desired to interfere 
with the rights or property of the said complainant, but simply 
discharge his duty under the will and to obey the last directions of 
the deceased. 
And these respondents deny all fraud and combination 
113 ~~ charged in the bill,and they also deny all other matters and 
things in the said bill of complaint contained which are 
material and necessary to be answered unto by them or either of 
them. 
And now, having fully answered said bill of complaint, they 
pray to be hence dismissed with their reasonable costs, ete. 
AMBROSE E. BURNSIDE, 
By GOUDY & CHANDLER, 
His Solicitors. 
JOHN J. D. KINGSBURY, 
By GOUDY & CHANDLER, 
| Eis Solicitors. 
GOUDY & CHANDLER, Solicitors, ete. | 


And afterwards, to wit, on the 24th day of December, A. D. 1870, 
Henry W. Kingsbury, by Beckwith, Ayer & Kales, filed in said 


court his certain replication in the words and figures following, to | 


wit: 


STATE OF ILLINOIs, als 
Cook County, ete 


In the Circuit Court of Cook County of the December Term, 1870. 
In Chaneery. 
The replication of Henry W. Kingsbury, a minor, by Corydon 


seckwith, his next friend, complainant, to the answer of the 
114 said defendant. 


This repliant, saving and reserving to himself all and all 


’ 
i 
} 
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manner of advantage of exception which may be had or taken 
‘, the manifold errors, uncertainties, and insufliciencies of the an- 
swers of the said defendants, for replication thereunto saith that he 
does and will aver, maintain, and prove said bill to be true, certain, 
and sufficient in the law to be answered unto by the said defend- 
ants, and that the answers of the said defendants are very uncer- 
tain, evasive, and insufficient in the law to be replied unto by this 
repliant, without this, that any other matter or thing in the said 
answer contained material or effectual in the law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed or avoided, traversed or denied, is true; all which matters 
and things this repliant is ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly prays as in and by his 
said bill he has already prayed. 
BECKWITH, AYER & KALES, 


Solicitor- for Complainants. 


And afterwards, to wit, on the 3lst dav of October, A. D. 

115 1870, Mary K. Buckner and Simon Bb. Buckner, by Goudy 

and Chandler, their solicitors, filed in said court their certain 
cross-bill in the words and figures following, to wit: 


STATE OF ILLINOIS, 
y 88 . 
Cook County, 


Mary K. Buckner and Simon B. Buckner |) 

vs. 

Henry W. Kinaspury, Eva Lawrence, ALbert ( 
G. LAWRENCE, and JANE C. KINGsbuRy. } 


In Chancery. 


Circuit Court. October Term, 1870. 
Cross- Bill. 


To the circuit court of Cook county, in the State of Illinois: 

Your orator-, Mary K. Buckner and Simon Bb. Buckner, of the 
county of Jefferson and State of Kentucky, unto your honors 
humbly complaining, show that in the — day of July, 1870, a 
certain bill of complaint was filed in the circuit court of Cook 
county, Illinois, by ena W. Kingsbury, an infant under the age 

of twenty-one years, by Corydon Beckwith, his next friend, 
116 = against Ambrose KE. Burnside, Jane C. Kingsbury, Mary K. 

Buckner, Simon B. Buckner, John J. D. Kingsbury, Eva 
Lawrence, and Albert G. Lawrence, and in and by said bill it was 
alleged that on or about the 26th day of June, 1856, Julius J. B. 
Kingsbury departed this life intestate and seized of the following- 
described real estate situate in the city of Chicago, county of Cook, 
and State of Illinois, to wit: 

Lots number- five and 6, in block 35, in the original town of Chi- 
cago, and also all that part of the east half of the northwest quarter 
of section nine, in township 39 north, of range 14 east, of the third 
principal meridian, which lies east of the north branch of the Chi- 
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cago river and south of’the center of Ontario street, excepting, how- 
ever, a small portion of the said last-described tract, which the said 
decedent had previously conveyed to Simon B. Buckner, the title 
to which portion remained in said Buekner until on or about the 
15th day of May, 1861, when the same was conveyed by said Buck- 
ner and wife to Henry W. Kingsbury, the father of the complainant; 
that the said Julius J. B. Kingsbury left surviving him his widow, 
Jane C. Kingsbury, who is still living, and two children, Mary k. 

Buckner, the wife of the said Simon B. Buckner, and Henry 
117. W. Kingsbury, the father of the complainant, who were his 

only heirs-at-law; that on or about the fifteenth day of May, 
1861, the said Simon B. Buckner and Mary K. Buckner, his wife, 
by their deed of that date duly exeented and acknowledged, granted, 
bargained, sold,and conveyed to the said Henry W. Kingsbury, the 
father of the complainant, one undivided half of lots 5 and 6, in 
block number 35, in the original town of Chicago above described, 
and also all their right, title, and interest in and to the other tract 
of land above described situate in the northwest quarter of section 
9, township 39 north, of range 14 east, of the third principal me- 
ridian ; that afterwards, on or about the 4th day of December, 1861, 
the said Henry W. Kingsbury, the father of the complainant, inter- 
married with Eva Taylor, he being at that time a citizen and resi- 
dent of Connecticut; that on or about the 17th day of September, 
1862, the said Henry W. Kingsbury, the father of the complainant, 
was killed at the battle of Antietam, in the State of Maryland, he 
being at that time a citizen and resident of the State of Connecticut 
& colonel and commanding officer of a regiment of Connecticut vol- 
unteers engaged in the military service of the United States; that , 
the said Henry W. Kingsbury at his death left surviving him his 

widow, Eva Kingsbury, the mother of the complainant, 
118 = who was still living, and afterwards. on the 16th day of De- 

cember, 1862, there was born to him ‘by his said widow a 
posthumous son, who was the complainant in said bill and the only 
heir-at-law of the said Henry W. Kingsbury, deceased; that the 
said Henry W. Kingsbury died intestate and seized in fee simple of 
all the real estate therein described, and the complainant held all 
the real estate by inheritance from his said father, subject to the 
dower estate of his mother and of Jane C. Kingsbury, the widow of 
Julius J. B. Kingsbury, and also subject to certain incumbrances 
outstanding against the said property or some portions thereof; that 
the said Eva Kingsbury, on the 26th day of September, 1865, inter- 
married with one Albert G Lawrence, and that she was then his 
wife; that the said Jane C. Kingsbury, on the 8th day of October, 
1868, filed her bill of complaint in the circuit court of Cook county, - , 
in the State of Illinois, against the said Eva Lawrence, Albert G. 
Lawrence, the complainant, and David J. Lake, who assumed to act 
as guardian of the complainant, and praying that her dower might 
be assigned to her and making the said bill a part of the bill of 
complaint; that the said Eva Lawrence and Albert G. Lawrence, 

on the 9th day of October, 1868, filed their cross-bill in the 
119 said court and in the said cause against the said Jane C. 
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iXingsbury, the complainant, and David J. Lake praying that 
her dower in said premises might be assigned to her and making 
said cross-bill a part of the said bill of complaint; that on the — 
day of , 1869, the complainant, by his next friend, Evaline A. 
Taylor, filed his cross-bill in the said cause against said Jane C. 
Kingsbury, Eva Lawrence, Albert G. Lawrence, and the said David J. 
Lake — from his guardianship and for the appointment of a receiver 
of the income, rents, and profits of the said premises and to man- 
age and lease the same and making the said cross-bill a part of said 
bill of compiaint; that afterwards such proceedings were had in 
said causes and cross-causes that it was decreed that the said Jane 
C. Kingsbury was entitled to dower in said premises, and by reason 
thereof she was entitled to one-third of the rents and profits of the 
sume, less one-third of the interest due upon certain mortgages in 
said decree mentioned, and that said Eva Lawrence was entitled to 
dower in two-thirds of said premises, by reason whereof she was 
entitled to two-ninths of the income of said premises, less two-ninths 
of the interest upon certain mortgages in said decree mentioned, 
and that the complainant was entitled to the income of the 
residue of said premises after the paving her portion of the in- 
terest upon said mortgages, and that in and by said decree 
120) John Woodbridge was appointed receiver, with power to lease 
aud manage the said real estate under the direction of the 
court and to receive the income thereof, and with directions to pay 
out of said income to said Jane C. Kingsbury and Eva Lawrence 
the sums to which they were, respectively, entitled, and providing 
for the complainant’s support and maintenance, as well as for the 
payment of the interest upon said mortgages and other expenses In- 
cident tothe care and management of said property, and making 
the record of said proceedings a part of said bill of complaint; 
that the said John Woodbridge accepted the office of and was duly 
qualified as said receiver and entered upon his duties as such, and 
that he hath from thence hitherto been and still is such receiver as 
aforesaid ; that the complainant was informed and believed that 
the said Henry W. Kingsbury, his father, on the 25thday of March, 
1862, at Fortress Monroe, in the State of Virginia, did write in his 
own hand and sign a paper, of which “ Exhibit A,” attached to said 
bill of complaint, was a correct copy, and that he then and there 
delivered the same to John McLean Taylor, therein named, for safe- 
keeping, and that his father was not at the time of the execution of 
said paper an inhabitant or resident at any time thereafter nor at 
the time of his death, and that he hud no property of any 
121 ~=kind whatever in the said State of Virginia at the time of his 
death nor fora long time prior thereto; that he is advised 
and believed that on the 9th day of May, 1870, the said paper pur- 
porting to be the last will and testament of Henry W. Kingsbury 
was presented to the corporation court of the city of Alexandria, in 
the State of Virginia, and such proceedings were thereupon — as that 
the said court ordered the said writing to be recorded as the 
true last will and testament of Henry W. Kingsbury, father of the 
complainant, and that on the 10th day of May, 1870, Ambrose E. 
S—176 . 
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Burnside, named in said paper as one of the executors, assumed to 
qualify as such, as by a copy of the proceedings of the said court 
unnexed to said bill of complaint would more fully appear, and 
making the same a part of said bill; that the said court in the 
State of Virginia had no jurisdiction to allow the probate of said 
will or the same to be recorded in the manner and form as the same 
were done, and that said probate and record are utterly void 
and of noeffect against the complainant, and that neither the 
complainant nor the said Jane C. Kingsbury, Eva Lawrence, 
Albert G. Lawrence, or John McLean Taylor had any notice 

of the said application and of the proceedings in the 
122 said court in the State of Virginia; that on the 11th day of 

July, 1870, the said Ambrose E. Burnside presented to the 
county court of Cook county, in the State of Illinois, a petition in 
writing setting forth that said Henry W. Kingsbury, the father of 
the complainant, departed this life at Maryland, leaving a last will 
and testament, duly signed in the State of Virginia, which had 
been duly proved in said State, a certified copy of which he pre- 
sented to said court for record, and praying that letters testamentary 
might be granted to him as one of the executors of the said will; 
that such proceedings were thereupon had at the said county court 
of Cook county, on the ilth day of July, 1870, that it was ordered 
by said court that the said papers and proof thereof be recorded in 
said court, and that the same be treated and considered as good and 
available in law in like manner as a will executed in this State; 
that the said proceedings in the said county court of ‘Cook county 
were had without notice to your orators or to the said. Jane C. 
Kingsbury, Eva Lawrence, Albert G. Lawrence, or John McLean 
Taylor, and that such proceedings ought to be held and adjudged 
of no force and effect as to the complainant’s rights, and that such 

proceedings cloud the title and rights of the complainant, and 
123. —_— would, unless restrained, seriously embar-ass the administra- 

tion of his property by the officer of the said court; that 
after the making of the said paper called the last. will and testament 
of the father of the complainant the complainant was born, and 
that no provision was made in the said paper for your orator, and 
that it does not appear by said paper that it was the intention of 
the complainant’s father to disinherit him, and that by reason of 
these facts, even if the said will was a valid will, the complainant 
would be entitled to receive out of the estate of his father the same 
as if he had died intestate, and that, being the sole and only heir of 
his father, he inherits the whole of his father’s estate, subject to the 
dower of his mother and to the encumbrances thereon; that the 
said paper so produced as the last will and testament of the said 
Henry W. Kingsbury, the father of the complainant, was not signed 
by him in the presence of any attesting witness, nor was the same 
attested in the presence of the said Henry W. Kingsbury by any 
witness, and the complainant alleges that the said writing was not 
executed with the requisite forms and solemnities to make the same 
good and available in law for the granting, conveying, and assuring 
the lands, tenements, hereditaments, moneys, goods, and chattels 
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therein and thereby supposed to be given, granted, be- 
124 queathed, and the complainant contests the validity of the 

said instrumentand insists that the proceedings of the county 
court of Cook county ought to be reversed and set aside. 

And in and by said bill of complaint it is charged that the com- 
plainant had hoped that no disputes would have arisen touching the 
rights of the complainant in the premises, but that the said Am- 
brose E. Burnside, combining and confederating with the other de- 
fendants thereinafter named or some of them, alleged and pretended 
that the said instrument was executed with all the formalties re- 
quired by the laws of the State of Virginia relating to the execution 
of wills, and that since the said instrument was written and signed 
by the said Henry W. Kingsbury in that State it is entitled to pro- 
bate in the State of Illinois, and is good and available in law in this 
State in like manner as wills made and executed here according to 
the forms and solemnities required by the laws of Illinois, and 
charged the contrary, and that the said Henry W. Kingsbury, de- 
ceased, was never a citizen of the State of Virginia, nor was he ever 
domiciled in that State, but at the time of making said instrument 

he was and ever after continued to be a citizen and resident 
125 _—soff the State of Connecticut; that he did not die in the State 
of Virginia, and was seized of no estate, real or personal, in 
that. State at the time of his death; that the said instrument was 
ineffectual to operate as a valid will according to the laws either of 
the place of his domicile or of the State of Maryland, where he did 
[died], or either of the States where any portion of his property, 
either real or personal, was legally situated, for want of the requisite 
forms and solemnities to give the same effect; and the complainant 
submitted that under the facts and circumstances the instrument 
aforesaid is not entitled to probate by the laws of the State of Illi- 
nois, and in and by said bill of complaint it was stated that Jane C. 
Kingsbury, Mary K. Buckner, the wife of Simon Bb. Buckner, John 
J. D. Kingsbury, and Eva Lawrence, the wife of Albert G. Lawrence, 
were named in said instrument as devisees or legatees, and that they 
or some one or more of them claim thereunder some interest in the 
title of the complainant, whereas the complainant charges that they 
had not nor had either of them acquired any interest in the said 
estate by virtue thereof. 
126 And in and by said bill the complainant prayed that the 
defendants night answer the matters stated in the bill of com- 
plaint without oath, and that the instrument therein referred to pur- 
porting to be the last will and testament of the said Henry W. 
Kingsbury, deceased, might be declared invalid and of no legal force 
or effect. and that the proceedings of the county court admitting the 
said instrument to record and directing that the same be treated as 
good and available in law in like manner as wills executed in this 
State might be reversed and set aside or declared to be null and void 
as constituting a cloud upon the complainant’s title to the real estate 
therein deseribed, and that the coinplainant’s right and title by in- 
heritance to the estate described in said bill as the posthumous son 
and only heir-at-law of the said Henry W. Kingsbury, deceased, 
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might be confirmed and established, and also praying for a tempo- 
rary injunction against the said Ambrose E. Burnside restraining 
him from interfering with the real estate claimed by the complain- 
ant, or with the rents, issues, or profits thereof, and from attempting 

to interfere with the said John W oodbridge in the perform- 
127. ~— ance of his duties as receiver, and that on the final hearing of 

the cause the injunction might be made perpetual, and for 
general relief. 

And your orators further show unto your honors that on the first 
day of November, 1870, they filed their joint and several answers to 
the said bill of complaint of Henry W. Kingsbury, a minor, who 
sues by his next friend, Corydon Beckwith, against Ambrose E. 
Burnside and others, and in and by said answer, after the usual pro- 
testing clause, your oratorsadmitted the death of Julius J. B. Kings- 
bury intestate and seized of certain real estate described in said bill 
of complaint, and averring that he was also seized of other real estate 
described in the answer; that he left surviving Jane C. Kings- 
bury, his widow, and two children—your orator, Mary K. Buckner, 
and Henry W. Kingsbury , deceased ; and your orator in said answer 
averred thatthe title to said reai estate,asthesame was vested in Julius 
J. B. Kingsbury, described [descended] to and vested 1n your orator, 
Mary K. Buckner, and the said Henry W. Kingsbury, subject to the 
right of dower of the widow, JaneC. Kingsbury, and that — your orator, 
Mary K. Buckner, being then the wife of your orator, Simon B. 
Buckner, and, there being issue living born of such marriage in the 

yer ir 1858, a life estate as tenant, by courtesy, invitiate, to an 
128 undivided half of the said real estate, subject to such dower 

estate, also vested in the said Simon B. Buckner; that at the 
time of the death of the said Julius J. B. Kingsbury the said Henry 
W. Kingsbury was a minor, and the respondent, Simon B. Buckner, 
had the control and management of said property until it was placed 
in the hands of Ambrose E. B urnside, as stated in said answer. 

And your orators in said answer admitted that the deed dated May 
15th, 1861, signed, sealed, and acknowledged as appeared therefrom, 
purporting to convey to the said Henry W. Kingsbury, deceased, an 
undivided half of the real estate described in the answer, was signed 
and acknowledged in the manner shown by said deed, and they 
attached a copy thereof, marked “ Exhibit I,” as part of their answ er, 
by which they expressly denied that it cranted, bargained, sold, i and 
conveyed the title to said real estate, as “alleged in the bill of com- 
plaint; but, on the contrary, your orator, Mary K. Buckner, averred 


that, as she was advised, the sald indenture was not acknowledged 


according to the laws of the State of Illinois in such manner as to 
part [pass] her title to said property to the grantee, and therefore 
she averred the said deed was null and void as to her. 
129 And your orators in said answer averred that said deed was 
prepared, signed, and acknowledged on the day of its date in 
the city of Louisville, in the State of Kentucky, where they then 
resided ; that the said Henry W. Kingsbury was not present at the 
time and had no information or knowledge whatever that such in- 
strument of writing was to be made or was being made, and that 


oh 
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such deed was then sent by your orator, Simon B. Buckner, to his 
agent in Chicago, with directions to file the same for record, which 
was done on the 17th of May, 1861, and which was the only de- 
livery of such deed ever made to the said Henry W. Kingsbury, 


and that the said Henry W. Kingsbury had no information or knowl- 


edge whatever that any such deed had been made or recorded until 
two months thereafter; and they averred that the same was so made 
without any consideration, contract, bargain, or promise whatever ; 
and they averred that, while the said Henry W. Kingsbury was 
ignorant in regard to said transaction, the sole purpose of the re- 
spondents in making said deed was to vest in the said Henry W. 
Kingsbury the legal title to the property described in said deed 
or indenture, to hold the same in trust, and not to create in him 
any beneficial interest whatever; that they, having full 
130 = confidence in the affection and integrity of the said Henry 
W. Kingsbury, voluntarily made such deed in the manner 
aforesaid, believing that he would not claim the rents and_ profits 
and would convey or reconvey the premises on request; & your 
orator, Simon B. Buckner, for himself, said that it was his own pur- 
pose and desire to waive any interest or claim in said property for 
the benefit of his wife in-order that she might have and enjoy all 
the property descended from her father and that the control of the 
same might be placed in her family, and — which he, by his answer, 
claimed all his rights in equity, and under the law it was still with 
the desire and purpose effectually to divest himself in some legal 
and appropriate manner of all claims to said property, and he, in said 
answer, offered to submit to any decree the court might deem proper 
to that end; and your orator, in said answer, averred that the said 
Henry W. Kingsbury, frequently after he was informed of the facts 
and at all times during his lifetime, admitted that he held the title 
to said property described in the deed of May 15, 1861, in trust, and 
that he had no right or ownership for himself whatever, and express 
their confident belief that the said Henry W. Kingsbury would 
have recognized the equitable and just claim of your orators, 
131 = and that if he had lived this controversy would never have 
arisen; that the said Henry W. Kingsbury during his life- 
time made no claim to the rents and profits of said real estate 
described in the deed of May 15th, 1561; that the same were re- 
ceived and controlled, as before said deed was made, by an agent, 
Ambrose E. Burnside, acting for Mrs. Jane C. Kingsbury, Ilenry 
W. Kingsbury, and your orator, and applied for the benefit of all 
of them the same as if no such deed had been made, and that pos- 
session was never taken or entry made under said deed by the said 
Henry W. Kingsbury or any other person. 

And in and by said answer your orator further aver-ed that, on 
the 25th day of March, 1862, at Fortress Monroe, in the State of 
Virginia, the said Henry W. Kingsbury, who was then first lieuten- 
ant in the fifth regiment of artillery in the United States Army, 
wrote with his own hand and signed his last will and testament, 
und giving a true copy of the same in said answer. 

And your orator averred that the only property in Chicago 
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vested in the said Henry W. Kingsbury at the time of making the 
said will or at any other time was the real estate which the said 
Julius J. B. Kingsbury left at his death, and which descended to 
the said Henry W. Kingsbury and the respondent, Mary Kk. Buck- 
ner, subject to the right of dower of Jane C. Kingsbury; and they 
also averred that the only transfer, grant, conveyance, or devise of 
property in Chicago ever made to the said Henry W. Kingsbury 

was made by the said deed or indenture of the 15th day of 
132. May, 1861, thereinbefore described, and that the only Chicago 

property held in the name of Henry W. Kingsbury for the 
use of any person was the property described in the deed of May 
15th, 1861, and was held in trust. 

And in and by said answer your orators admitted that the said 
Heury W. Kingsbury, at the time mentioned in the bill, intermmarried 
with Eva Taylor: that he was killed at the battle of Antietam at 
the time named, and left surviving him his widow, and, after his 
death, a posthumous son was born,as stated in the bill, and became 
his heir-at-law and was the complainant in the said suit. 

And they admitted that Henry W. Kingsbury died seized of an 
undivided half of the real estate deseribed from said Julius J. B. 
Kingsbury, but denied that he was the real owner of more than 
one undivided half thereof, subject to the right of dower of the said 
Jane C. Kingsbury and certain incumbrances thereon, and denied 
that he died intestate; and they admitted that Eva Kingsbury mar- 
ried Albert G. Lawrence at the time stated in the bill, and that she 
was his wife; and they admitted that Jane C. Kingsbury filed her 
bill in ehaneery against Eva Lawrence and others, as stated in bill 
complaint, and that Eva Lawrence and Albert G. Lawrence filed a 
eross-ill in said cause against J.C. Kingsbury and others, as al- 
leged in the bill of compitaint, and that the complainant, by his 

next friend, filed a ecross-bill in said cause against Jane C. 
155 Kingsbury and others, as stated in the bill, and also that John 

Woodbridge was appointed receiver, but neither admitting 
or denying the statements of the bill in regard to the proceed- 
Ings In said cause or as to the contents of said bill. 

And in and by said answer your orators admitted that on the 25th 
day of March, 1862, said Henry W. Kinesbury, at Fortress Mon- 
roe, in the State of Virginia, wrote with his own hand and signed 
a paper, of which “ Exhibit A” attached to the bill of complaint 
was a true copy, and that he left the same at some place or with 
some person to them unknown; but they denied the statement 
of the bill that the father of the complainant was not at the time 
of the execution of the said paper an inhabitant or resident of 
Virginia, and that he was not such resident and inhabitant there- 
after; and they also denied the statements of the bill that he had 
no property of any kind in the State of Virginia at the time of 
his death nor for a long time prior thereto; but, on the con- 
trary, they averred that the said) Henry W. Kingsbury was an 
inhabitant of the State of Virginia, and that he bad property in 
sald State, and at the time the paper was proven as the last will 
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and testament of the said Henry W. Kingsbury he had estate in 
the State of Virginia. | 

And they admitted that on the 9th day of May, 1570, said paper, 
a copy of which is given as “ Exhibit A,” was presented to the 
corporation court of ‘the city of Alex: indria, in the State of Vir- 

ginia, and such proceedings were thereupon had that the 
134 ~=court admitted the said paper to record as the last will and 

testament of the said Henry W. Kingsbury, and that the 
said Ambrose E. Burnside, named as one of the executors, quali- 
fied as an executor. 

And they averred in and by said answer that the paper was the 
last will and testament of the said Henry W. Kingsbury, that the 
said court had jurisdiction of such proceedings, and that the order 
and judgment of said court is conclusive of the question decided 
by it, and thereby the said last will and testament was admitted to 
probate, so that the same could not be questioned In any other pro- 
ceeding. 

And they admitted that on the 11th day of July, 1870, the defend- 
ant, Ambrose E. Burnside, presented a petition to the county court 
of Cook county,in the State of Illinois, together with a duly certified 
copy of said last will and testament of Henry W. Kingsbury, deceased, 
and the probate thereof, as required by the statutes of Illinois in 
such case made and provided, and such proceedings were thereupon 
had that an order was entered admitting the same to record in said 
court, as would [will] more fully appear by the certified copy thereof, 
which will be produced on the final hearing; and your orators in 
said answer averred that within twenty days after the entry of said 
order the complainant prayed an ap peal from said order to the cir- 
cuit court of Cook county, Illinois, which was allowed, and such 

appeal was then pending and undetermined in said court. 
135 And in and by said answer your orators admitted that the 

complainant was born after the death of his father, and that 
there is no provision for him in said will, and they averred that by 
the laws of the State of Virginia, where said will was made and 
proven, such posthumous birth did not revoke said will or any part 
thereof, but required the will to be so construed that it should read 
as if the devises and bequests therein had been limited to take 
effect in the event that the child shall die under the age of twenty- 
one years unmarried, without issue; and, as to the eflect of such 
posthumous birth on the title to real estate in Illinois, your orator- 
stated that they were advised that the samre was a question of law 
arising on the admitted facts, and they submitted the same to a 
decision of the court, but they expressed the hope and belief tha 
the judgment of the court would give to the complainant all of the 
real estate which belonged to his futher as if he had died intestate. 

And they denied that said will was not executed with the forms 
and sulemnity necessary to make the same good and available in 
law for the granting and conveying of lands, tenements, heredita- 
ments, moneys, gouds, and chattels, as st: ated in the said bill of 
complaint ; but, on the contrary, they averred that the same was 
Written, executed, published, and proved in al) respects according to 
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the laws of the State of Virginia, where the same was made 
136 and proved and where the said testator had estates, and the 
corporation court of the city of Alexandria, in said State, had 
full jurisdiction to decide the question as to the validity ot said will 
and to admit the same to probate, and was, in fact, done, and, accord- 
ing to the provisions of the statute of [liinois, the same being certi- 


’ 


tied as required by said statute and recorded in the county of Cook 
7 


aforesaid, became good and available in law in like manner as wills 
made and executed In the State of Illinois, 

And in and by said answer vour orator denied that the said Henry 
W. Kingsbury, deceased, was a citizen, resident, or inhabitant of the 
State of Connecticut, as alleged in the bill; but they averred that 
Julius J. B. Kingsbury, the tather of Ileury W. Kingsbury, was, at 
the time the latter was bora and for a long time prior thereto, an 
ofticer in the United States Army and bad no fixed residence or 
place of abode, and that the said Tlepry W. Kingsbury was ap- 
potnted in lis boy hood a cadet at West Point and credited to the 
congressional district embracing Brooklyn, New York; that he 
passed through the regular course at that institution and was ap- 
pointed a lieutenant in the United States Army and entered upon 
active service and continued in the same until his death, vnd they 
Claimed that the said Henry W. Kingsbury never acquired a resi- 
dence or citizenship, within the meaning of the law, 1n any particu- 

lar State, ultho orl) he was a citizen of the United States aud 
Lov In its service and an inhabitant of such place as he happened 


luties. 


to be ordered to in the discharg of his official « 

And your orator, humbly complaining to your honors, further 
show- that on the 2oth day of June, 1856, Julius J. b. Kingsbury 
died intestat- and seized in fee simple, subject to certain incum- 
brances, of real estate situated in the city of Chicago, county of Cook 
and State of [Ilinois, and deseribed as follows, to wit: 

Lots 5 and 6,1n block 55, original town of Chicago, and also a 
certain tract of land deseribed as tollows in a deed dated May 50th, 
ISS3, exccuted by James Kinzie and wite to said Julius J. B. Kings- 
bury and recorded May olst, 1855,1n Book A, page 159, in the 


» ‘ 7 : ’ |. +? ‘ is sae e 4 
Records oO! Deeds Inn Cook county, [llineois. LO WIL: 


Bounded as follows: From the southeast corner of the town of 


’ ; 1 . 2 i’ ; : 1. 
\\ aubausia, Commencing il the southeast corner of lot Ohne, IN bloek 


Ole, In said town of Waubansia (James Kinzies Addition to Chi- 
cago), adjoining Kinzie street, in the town of Chicago (as laid off by 
the commissioners of the [limos and Michigan canal), at a stake at 
the said corner of said lot, on the southwest bank of the North 


Branch of the Chicago river, aL or near the Wille Y's edye, COll- 
linuing at about north seventy-cight — west along the said south- 
west bank of said river, varving in distance from the water's 


edge in proportion to the distanee of the east and the west 
jiies dividing the lots, blocks, SLreets, and alleys ot blocks a yo 
and 3, in the said tewn of Waubansia (with the exception 
Los of lot Ss, 10 block 2, which Was COnVES er by Stl James IC inzle 
and wile to Seth Johnson, which said lot extended eastwardly 


into the centre of the channel of the North Branch of the Chicago 
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river) to the intersection of the west line of the said town of Wauban- 
sia; thence north and terminating in the Chicago river ; thencefrom a 
stake ninety links from the corner, from which a poplar bears north 
seventy — east and a lynn bears south eighty-four degrees six- 
nineteen- chains and two links toa stake, from which a lynn bears 
north seventy-eight —thirty — west,and also bears north two—thirty 
— west: thence tw enty -two chains and se venty-five links to a corner 
established by the commissioners of the Illinois and Michigan canal ; 
thence 4.46 chains to the Chicago river (North Branch) ; thence 3.45 
chains to the place of beginning, the same being one equal half of 
the remaining part of the east half of the northwest quarter of 
section nine, in township thirty-nine north, of range fourteen 
east, after taking therefrom the said town of Waubansia, and said 
half of said remaining part of said tract of land is supposed to con- 
tain thirty-five acres or near that quantity. 

And which is otherwise described as all of the east half of the 
northwest quarter of section nine, in township thirty-nine north, of 
range fourteen east, of the third principal meridian, east of the 
southwest bank of the North Branch of the C hicago river, and south 

of an addition to Chicago formerly know n as Sedgw ick’s 
139 = and which is commonly known as the “ Kingsbury tract. 

And which real estate of which the said Julius J. B. Kings- 
bury died seized includes all of the land described in the original 
bill of complaint herein. 

And the legal title to a part of said tract of land last described as 
a strip along the east bank of the North Branch of the Chicago 
river seventy feet in width for the full length of the tract was vested 
in your orator, Simon B. Buckner, by a deed dated January 22d, 
1855, executed by the said Julius J. B. Kingsbury, but the said 
Julius J. B. Kingsbury was at his death the real owner thereof and 
your orator had no beneficial interest therein. 

And vour orators further show that the said Julius J. B. Kings- 
bury left surviving him a widow, named Jane C. Kingsbury, and 
two children—your orator, Mary K. Buckner, intermarried with 
your other orator, Simon B. Buckner, and Henry W. Kingsbury, 
now deceased : and your orators show that the title to the real estate 
hereinbefore described descended to and vested in your orators, 
Mary K. Buckner, and the said Henry W. Kingsbury, subject, how- 
ever, to the widow’s right of dower therein and to the incumbrances 
existing thereon. 

And ° your orators also show that at the time of the death of the 

said Julius J. B. Kingsbury they were intermarried and afterwards, 
in the year 1858, had issue to such marriage, a daughter, who is 
now living; and your orator, Simon B. Buckner, became vested with 

a life estate as tenant by the courtesy initiate in the property 
140 which descended to and vested in his wife. 

And your orators furthershow that at the time of the death of 
the said Julius J. B. Kingsbury the said Henry W. Kingsbury was 
a minor, and your orator, Simon B. Buckner, had the full control 
and management of all the real estate which was left by the said 
Julius = BK Kingsbury, and retained such control until it was placed 
oe ib 
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in the management of Ambrose EF. Burnside, some time in Decem- 


ber, LS60. 


And your orators, further complaining, show that on the loth day 
of May, 1861, they signed, sealed, and acknowledged a certain deed 
of indenture purporting to convey to the said Henry W. Kingsbury, 
now deceased, an undivided half of the following real estate, to wit: 
One undivided half of lots 5 and 6, block 35, in the original town of 
Chicago, Cook county, Illinois, and also the right, title, and interest 
in the Kingsbury tract, so called, being the tract of 5d acres, more 
or less, purchased from James Kinzie by the late Julius J. b. Kings- 
bury,of the United States Army, as per deed of said Kinzie on record 
in the clerk’s office of Cook county, Illinois, the said tract being the 
south half of what remained of the northwest quarter of section 
nine, in township 39, range 14, in said Cook county, Illinois, after 
deducting therefrom the town of Waubansia; the other interest in 
said lands, tenements, &ec., included in said deed belongs to said 
Henry W. Kingsbury, as one of the heirs of the late Major Julius 

J. B. Kingsbury, and the entire property being subject to the 
141 «dower interest of Jane C. Kingsbury, as will more fully ap- 
pear by reference toa copy of said deed and certificate of 
acknowledgment filed herewith, marked * Exhibit A,’ and made a 
part of this bill of complaint; and said deed was by your orator, 
Simon b. Buekner, sent to his agent, in the city of Chicago, with 
directions to file the same for record, and such deed was received by 
the agent and filed by him in the proper office for record ou the 17th 
day of May, 1561. 
And your orators further show that the value of the property de- 


seribed in 


he said deed was large, to wit, five hundred thousand 


dollars, and it was the only property owned or held by your orator, 
Mary Kk. Buckner, except an undivided half of some real estate in 
Waterbury, Connecticut, of small value; and the said Henry W. 
Kingsbury was the owner of the other undivided half of the same 


property. 


Your orators further show that said deed, as they are advised, was 
not acknowledged in accordance with the laws of the State of Ilh- 
nois providing the manner in which deeds should be acknowledged 
by marred women, and therefore claim that such deed is null and 
void as to your orator, Mary Kk. Buckner. 

And your orators unto your honors further show that the said 
Henry W. Kingsbury, now deceased, was not present when said deed 
was executed by your orators; that he had no previous knowledge 
of the intention to execute the same, and that such deed was exe- 

cuted, acknowledged, and recorded without the said Henry 
142.) «SW. Kingsbury having any information or knowledge what- 

ever upon the subject, and that he remained ignorant that 
such deed had been so made for several weeks, when he was informed 
of the facts in the premises, and they aver that the deed was made 
without any consideration, contract, arrangement, bargain,or promise 
whatever, and while the said [lenry W. Kingsbury was ignorant 
thereof, and the deed was made under the circumstances herein set 
forth, the sole purpose of your orators in executing the same was to 
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vest the title of the property described in said deed in trust, and 
there was no purpose whatever on the part of either of your orators to 
make a gift of said property or any part thereof to the said Henry 
W. Kingsbury or to grant the same to him except as a naked trustee 
without any beneficial interest, and your orators, advised by coun- 
cil, claim that by the rules of equity a trust created by implication 
of law, or a resulting trust, arose for the use and benefit of your 
orators to the extent and according to their respective interests and 
title when such deed was made. 

And your orator, Simon B. Buckner, for himself alone, shows unto 
your honors that it was his intention to waive all claims to said 
property and to allow his wife the sole use and enjoyment thereof 
and to place the control of the same in her own family, and that 

such intention had existed fora long time; vet he now claims 
143s all his legal and equitable rights in the premises and asks 

that the trust created and arising as aforesaid may be en- 
forced so as to enable him to carry into effect his unaccomplished 
intention, and he hereby offers to allow any decree your honors may 
see proper to render in this case to confer the sole control and bene- 
fit of said property on his wife, her heirs and assigns. 

Your orators aver that they had full confidence in the affection 
and integrity of thesaid Henry W. Kingsbury and voluntarily made 
such deed in the manner aforesaid, believing that he would permit 
them to receive the rents and profits and convey or reconvey the 
premises as he might be requested by your orators or either of them. 

And your orators further show that in the month of December, 
1860, the said Henry W. Kingsbury and your orator, Simon B. Buck- 
ner, for themselves, the said Jane C. Kingsbury, and your orator, 
Mary Kk. Buckner, made an ar rangement with Ambrose E. Burnside, 
who then resided in Chicago, to — charge of and manage said property 
as the agent of all of said parties, because none of them could con- 
veniently do so. 

And your orator unto your honors further shows that the said 
Henry W. Kingsbury, deceased, after-le was informed of the execu- 
tion of said deed, frequently and at all times during his lifetime ad- 
mitted that he held the title to said property deseribed in the deed 

of May 15th, 1861, in trust, and that he had no right or in- 
144 ‘terest therein except as a trustee aforesaid, and at same time 

expressed an intention to declare said trust in his will or re- 
convey the same. 

And your orators express their confident belief that the said Henry 
W. Kingsbury would always have recognized the equitable and just 
claim of your orators, and would have recony eved the same upon 
request if he had lived, and that no controversy would have arisen 
in regard to this matter; and they further aver that thesaid Henry 
W. Kingsbury during his lifetime made noclaim to the rents and 
profits of the real estate described in the deed of May 15th, 1861, 
but such rents and profits were received and controlled as before 
said deed was made by an agent acting for Mrs. Jane C. Kingsbury, 
Henry W. Kingsbury, and your orator, and applied for the benefit 
of all'of them the same as if no such deed had been made ; and they 
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aver that the said Henry W. Kingsbury never exercised any acts of 
ownership or asserted any claim to said property inconsistent with 
the trust herein set forth. 

And your orators unto your honor- further show that on the 25th 
day of March, 1862, at Fortress Monroe, in the State of Virginia, the 
said Henry W. Kingsbury, who was then a first lieutenant in the 
fifth regiment of artillery in the United States Army and en- 
gaged in the military service of the United States in the civil war 
then existing, wrote with his own hand and signed his last will and 
testament as follows, to wit: 


145 “ Expecting soon to start upon a military expedition where 
death may overtake me, I leave this as a record of my wishes 
respecting the disposition of my property. 

“To my mother, Jane C. Kingsbury, I leave twenty thousand 
dollars, or so much of my Chicago property as upon fair appraisal 
may be valued at that amount. 

“To my sister, Mary K. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, IIl., left by my father, Julius J. B. Kings- 
bury. ; 

“To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 
lars, which I trust he will expend in completing his education. 

“The remainder of my property of every description I leave to 
my devoted wife, Eva. I desire, moreover, that the provisions of this 
will may be so carried out that the yearly income of my wife for 
her own personal support shall never be less than two thousand dol- 
lars ($2,000). 

“ As executors I name Gen. Ambrose E. Burnside, of Rhode Isl- 
and ; Capt. John Taylor, com. d’p’t U.S. Army. 

“Signed at Fortress Monroe, March 25th, 1862, 

“HENRY W. KINGSBURY, 
“Ist L't 5th Reg’t Artillery, U. 8S. Army.” 


146 And your orators aver and unto your honors show that the 
only property in Chicago vested in the said Henry W. Kings- 
bury at the time of making said will or at any other time was the real 
estate which thesaid Julius J. B. Kingsbury left at his death, and which 
descended to the said Henry W. Kingsbury and his sister, Mary K. 
Buckner, subject of the right of dower of Jane C. Kingsbury and to 
certain incumbrances thereon; and they also aver that the only 
transfer, grant, conveyance, or devise of property in Chicago ever 
made to the said Henry W. Kingsbury was by the said deed or 
indenture of the 15th day of May, 1861, hereinbefore described, 
and therefore they aver that the only Chicago property held in 
the name of the said Henry W. Kingsbury for the use of any per- 
son whatever at the time of making said will or at the time of his 
death was the property described in the deed of May 15th, 1861, so 
held as aforesaid in trust for your orators. ae 
And your orators aver that at the time of writing said will the 
said Henry W. Kingsbury was only twenty-three years of age, had 
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just left West Point, was without any business experience, and un- 
acquainted with the rules of law; that said property had been used 
sulely to receive the rents and profits, and Mrs. Jane C. Kingsbury, 
the said Henry W. Kingsbury, and your orator, Mary K. Buckner, 
had been treated as if each was entitled to one-third, and, acting 

under the impression that his mother was the owner of one- 
147 _ third of said property in fee instead of for life, and your orator, 

Mary K. Buckner, was also the owner of one-third, the 
provision was written in the will for your orator, Mary Kk. Buckner, 
with the purpose, on the part of said Henry W. Kingsbury, to de- 
clare said trust and to restore to the control of his sister all of the 
property which was described in the deed of May 15th, 1861, and 
therefore your orators claim that said will is a suflicient declaration 
in writing of said trust to take the same out of the statute of frauds 
if it was a trust within its provisions. 

And your orators further show that said will of the said Henry 
W. Kingsbury was made and executed in conformity to the laws of 
the State of Virginia, and on the 9th day of May, 1870, the same was 
proved before and admitted to probate by the corporation court of 
the city of Alexandria, in the State of Virginia, a court having juris- 
diction under the laws of that State of the probate of wills, as the 
true last will and testament of the said Henry W. Kingsbury, said 
court also having jurisdiction then and there to receive proof and 
admit to probate said will; and afterwards, to wit, on the llth day 
of July, 1870, a copy of said will and probate thereof, duly certified 
according to the laws of the State of Illinois in such cases made and 
provided, was presented to the county court of Cook county, in 
the State of Illinois, and by said court then and there ordered to be 

recorded and to be good and available in law in like manner 
148 = as wills made and executed in this State, and the same was 
recorded in accordance with said order. 

And your orators further show that the said Henry W. Kingsbury, 
on the 23d day of October, 1861, wrote with his own hand a letter 
to his mother, Jane C. Kingsbury, and signed the same by his sig- 
nature “ Henry,” in which, among other things, he wrote: “I spent 
all the morning with Burnside, yesterday. He stated,as I told you, 
that Simon had made over all the Chicago. property that was held 
in his name to me. A new power of attorney is therefore necessary 
from you and myself. We made one out. I signed it. Burnside 
will send it to you.” And they aver that the reference in said letter 
by the words “as I told you” was to a conversation between the said 
Henry W. Kingsbury and his mother had in their last personal in- 
terview before the date of said letter, in which the said Henry W. 
Kingsbury expressly admitted that he held all the property of your 
orator, Mary K. Buckner, inherited from her father in trust for a 
short time, and said that he would restore it all to her whenever she 
desired. 

And your orators show that the only delivery of said deed bear- 
ing date May 15th, 1861, ever made was the filing of the same for 
record by the said Simon B. Buckner, as hereinbefore set forth. 
And your orators unto your honors further show that on or about 
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the 4th day of December, 1861, the said Henry W. Kingsbury, 

now deceased, married Eva Taylor, and on or about the 
149 17th day of September, 1862, he was killed at the battle of 

Antietam, in the State of Maryland, and left surviving him 
his widow, Eva Kingsbury, and afterwards, on the 16th day of De- 
cember, 1862, a posthumous son was born of the said widow, who 
was named after his father, Henry W. Kingsbury, and is the com- 
plainant in the original bill herein. | 

And your orators further show that the said Eva Kingsbury, on 
the 26th day of September, 1865, married one Albert G. Lawrence, 
and that they are now both living as husband and wife, and are de- 
fendants to the original bill herein. 

And your orators unto your honors further show that the said 
Henry W. Kingsbury, the complainant in the original bill,. his 
mother, Eva Lawrence, and her, husband, Albert G. Lawrence, re- 
sided in the State of Rhode Island, and, as your orators are informed, 
the said Eva Lawrence is acting as guardian of her son, Henry W. 
Kingsbury, by virtue of some appointment made in the District of 
Columbia, and that said Henry W. Kingsbury has no guardian of 
his person or property in the State of Illinois. 

And your orators untv your honors further show that the said 
Henry W. Kingsbury, by his mother and guardian and her hus- 
band, now assert- and claim- that he, the said Henry W. Kingsbury, 
is the owner in fee simple of the property discribed in the deed of 
May 15th, 1861, made by your orators, and hereinbefore set forth, 

and derived an absolute title by inheritance from his father, 
150 = and that he is entitled to all the rents and profits arising 

therefrom, subject only to the incumbrances which existed at 
the time of his father’s death and to the right of dower of the said 
Jane C, Kingsbury, and also the right of dower of his mother, Eva 
Lawrence, and refuses to recognize the just and equitable claims of 
your orators or either of them, and the said Henry W. Kingsbury, 
Jane C. Kingsbury, and Eva Lawrence are in the receipt of all the 
rents and profits arising from said premises after the payment of taxes 
and interest on the incumbrances thereon. 

But now so it is, may it please your honors, that the said Henry 
W. Kingsbury, Eva Lawrence, and other persons to your orators un- 
known, combining and confederating together to injure your orators 
and each of them, refuse to acknowledge the right of your orators in 
and to the real estate hereinbefore described, and deny that the said 
deed of May 15th, 1861, hereinbefore set forth, was and is a deed of 
trust, and alleged that the same as an absolute deed of conveyance, 
made for a sufficient consideration, and that if the said deed was in 
fact a deed of trust that such trust is not evidenced by any writing, 
and therefore is void, according to the provisions of the statute of 
frauds and perjuries, and they pretend that the said Henrv W. 
Kingsbury is now the owner in fee simple of the whole of said real 
estate, subject to the dower of the said Jane C. Kingsbury and Ev: 

Lawrence and the mortgages thereon. 
151 Whereas your orators charge the truth to be that the 
said deed bearing date May 15th, 1861, was only a deed of 
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trust; that such trust arises by the implication of Jaw, and is not 
therefore within the terms of the statute of frauds and perjuries, and, 
if it is, that the-same is evidenced by a sufficient writing; and that 
your orator, Mary K. Buckner, is in equity the owner of an undi- 
vided half of the property left by the said Julius J. B. Kingsbury, and 
hereinbefore described, subject to the right of dower of Mrs. Jane ©, 
Kingsbury and certain mortgages thereon, and that they are enti- 
tled to the rents and profits and possession according to their re- 
spective interests. 

All which actings and doings of the said Henry W. Kingsbury, 
Eva Lawrence, Albert G. Lawrence, and their confederates are con- 
trary to equity and good conscience, and tend to the manifest wrong, 
injury, and oppression of your orator-. 

In tender consideration whereof, and forasmuch as your orators 
are without remedy at law and can only be relieved in a court of 
equity, where matters of this sort are properly cognizable, to the end, 
thereof [therefore], that the said Henry W. Kingsbury, Eva Lawrence 
Albert G. Lawrence, Jane C. Kingsbury, and their confederates nay 
answer this bill of complaint (but not upon oath, that being hereby 
expressly waived, in pursuance of the provision of the statute), and 

that as fully and particularly as if the same were here again 
152 ~—repeated and they severally interrogated thereunto ; 

And that the said deed bearing date May 1éth, 1561, pur- 
porting to be executed by your orators and made an exhibit to this 
cross-bill of complaint may be declared null and void as to your 
orator, Mary K. Buckner; that the same may be declared a deed of 
trust to the said Henry W. Kingsbury, deceased, for the use and 
benefit of the grantors or one of them; that the said Henry W. 
Kingsbury, one of the defendants to this cross-bill of complaint, may 
be held and declared to hold the property described in said deed of 
May 15th, 1861, as a trustee in like manner, and that he be required 
by the decree of this honorable court to reconvey said property to 
your orators or one of them, as may be determined by the court ; 
that an account may be taken of the receipts and disbursements from 
and about said property by the defendants, and such decree be 
entered as equity may require in regard to such receipts and dis- 
bursements; that the said Jane C. Kingsbury may have her right 
of dower ascertained and set off; that the said Eva Lawrence may 
have her dower fixed and assigned ; that partition may be made of 
said real estate; that the possession of the property owned by your 
orators and hereinbefore described be restored to them as they may 
severally be entitled thereto, and that your orators may each have 

such other and further relief as shall be just and equitable— 
153 Your orators pray that a rule may be entered requiring the 

said Eva Lawrence, Albert G. Lawrence, and Jane C. Kings- 
bury to answer, plead, or demur to this cross-bill of complaint 
within some reasonable time to ve fixed by your honors, and thata 
guardian ad litem be appointed for the said Henry W. Kingsbury, 
and that such guardian be required to answer and defend for the 
said Henry W. Kingsbury, and that the said defendants and their 
confederates, when discovered and made parties, be required to 
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stand to and abide such order and decree as may be entered in this 
“ause during the course of proceedings and upon a final hearing. 
And your orators will ever pray, ete. 
GOUDY & CHANDLER, 


Solicitors for Complainants. 


154 Exuripir A. 


Be it known that Simon B. Buckner and Mary K. Buckner, his 
wife, of the city of Louisville and State of Kentucky, in considera- 
tion of the sum of one dollar in hand paid and the natural love 
and affection we bear to our brother, Henry W. Kingsbury, do hereby 
grant, bargain, sell,and convey to said Henry W. Kingsbury, of the 
United States Army, his heirs and assigns forever, the following 
property, viz: One undivided half of lots number- five (5) and (6), 
in block number thirty-five (35), in the original town of Chicago, in 
the county of Cook and State of Illinois; and also all our right, title, 
and interest in the “ Kingsbury tract,” so called, being the tract of 
thirty-five acres, more or less, purchased from James Kinzie by the 
late Major Julius J. b. Kingsbury, of the United States Army, as 
per deed of said Kinzie on record in the clerk’s office of Cook 
county, Illinois, the said tract being the south half of what remains 
of the northwest quarter of section nine, in township thirty-nine, 
range fourteen, in said Cook county, Illinois, after deducting there- 
from the town of Waubansia. 

The other interest in said land and tenements, ete., included in 
the deed now belongs to said Henry W. Kingsbury as one of the | t 
heirs of the late Major J. J. Kingsbury, and the entire property be- 

ing subject to the dower interest of Mrs. Jane C Kingsbury ; 
155 ~—sto have and to hold the same to the said grantee, his heirs 

and assigns forever, the grantor- covenanting that — will war- 
rant the property hereby conveyed. 

In witness whereof we have hereunto set our hands and seals, at 
Louisville, this fifteenth day of May, 1861. 

SIMON B. 


BUCKNER. [seat] 
MARY Kk. BUCKNER. [seat.| 
Srate or Kentucky, oi: 
County of Jefferson, f°" ’ 
de it remembered that on the fifteenth day of May, A. D. 1861, | 


before me, C. 5. Thomasson, a notary public in and for said State 
and county, duly commissioned and qualified, personally appeared 
Simon b. Buckner and Mary K. Buckner, his wife, who were per- f y 
sonally known to me to be the persons whose names are subscribed 
to the foregoing deed as having executed the same, and acknowl- 
edged that they had executed the same for the uses and purposes 
therein expressed, 

And the said Mary K. Buckner, wife of the said Simon B. Buck- | 
ner, being of lawful age and having been by me separate and apart e 
from her said husband examined and the contents of the said deed 
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fully made known and explained to her,acknowledged that she had 
executed the same, and relinquished her dower in the lands and 
tenements therein mentioned voluntary and without compulsion of 
her said husband. 
156 In witness whereof I have hereunto set my hand and af- 
fixed my official seal this fifteenth day of May, A. D. 1861. 
[L. s.] C. S. THOMASSON. 
Notary for Jefferson County, State of Kentucky. 


No. 44987. 
Filed May 17th, 1861. 


And afterwards, to wit, at the October term, to wit, on the 4th day 
of November, A. D. 1870, the following, among other, proceedings 
were had in said court and entered of record in said cause as follows, 
to wit: 


Henry W. Kincsspury, Minor, by His Next Friend, Corypon 
BECKWITH, 
v8. ; 
AMBROSE FE. BurnsipE, JANE C. Kinaspury, Sion B. apna 
J.J. D. Kincspury, Eva and A.tsrerr G. LAWRENCE. 


On motion, ordered that the defendants in cross-bill file their an- 
swer to said cross-bill within fifteen days. 


And afterwards, to wit, at the November term, to wit,on the 25th 
day of November, A. D. 1870, the following, among other, proceed- 
ings were had in said court and entered of record in said cause as 
follows, to wit: 


157 Mary K. Buckner and Sruon Bb. Buckner 
vs. , 
, : . » >» Cross-Bill. 
Henry W. Kinospury, Eva Lawrence, ALBert G. { ~~ 
LAWRENCE, and JANE C. KInGsbury. J 


This cause coming up on the motion of the complainants in the 
cross-bill herein— 

It is ordered that Corydon Beckwith be, and he is hereby, ap- 
pointed guardian ad litem for Henry W. Kingsbury, one of the de- 
fendants to cross-bill, who is a minor, under 21 vearsof age, and that 
said guardian answer the cross-bill for said minor within ten days. 


And thereupon afterwards, to wit, on the 2nd day of December, A, 
D. 1870, Heury W. Kingsbury, by Corydon Beckwith, his guardian 
ad litem, filed in said court his answer in words and figures follow- 
ing, to wit: 
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Answer of Lenry W. Kingsbury, by Corydon Beckwith, His Guardian 
ad litem. 


fn the Cireuit Court of Cook County. In Chancery. 


The answerof Henry W. Kingsbury, a minor, by Corydon Beckwith, 
his guardian ad litem, one of the defendants, to the cross-bill of 
complaint of Mary Kk. Buckner and Simon B. Buckner, complain- 
ants. 


This defendant, coming by his guardian ad litem, reserving 
158 to himself all right of exception to the said cross-bill of com- 
plaint, for answer thereto says it is true that the bill of com- 
plaint of this defendant as aforesaid, Henry W. Kingsbury, an in- 
fant, by Corydon Beckwith, his next friend, against Ambrose EK. 
Burnside, Jane C. Kingsbury, Mary K. Buckner, Simon b. Buckner, 
Jobn J. D. Kingsbury, Eva Lawrence, and Albert G. Lawrence was 
filed in the cireuit court of Cook county, Illinois, at the time alleged 
in said cross-bill; but whether the contents of said original bill have 
been well and truly set out in said ecross-bill of complaint this de- 
fendant neither admits nor denies, but for greater certainty refers to 
said original bill for the contents thereof. 

This defendant as aforesaid, further answering, says it is true 
that the complainants, Mary H. Buckner and Simon b. Buckner, on 
or about the Ist day of November, 1870, filed their joint and several 
answers to the said bill of complaint, as averred in said cross-bill; but 
this defendant neither admits nor denies that the said complainants 
have well and truly made answer to the several matters and things 
alleged in said bill, but refers to said answers and strict proof thereof. 

This defendant as aforesaid, further answering, says he believes it 
to be true that the said Julius J. Bb. Kingsbury died on the 26th day 
of June, 1506, intestate, and that at the time of his death he was 

seized in fee simple of the lands and premises in the city of 
159 =Chicago, county of Cook and State of [linois, as mentioned 

and described in said ecross-bill, commonly known as the 
* Kingsbury tract,” and that such real estate of which the said Julius 
J. B. Kingsbury died seized of includes all of the land in the origi- 
nal bill of complaint, and also that the legal title to a part of said 
tract of land described as a strip along the east bank of the north 
branch of the Chicago river 70 feet in width for the full length of 
the tract was vested in the complainant, Simon b. Buckner, by a 
deed dated January 22d, 1855, and executed by the said Julius J. B. 
Kingsbury; but whether the said Julius J. B. Kingsbury’ was at the 
time Of lis death, as is alleged in said cross-bill, the real owner 
thereof, and that the complainant, Simon LB. Buckner, had no bene- 
ficial interest therein, this defendant has no knowledge aud is unable 
to stale, 

This defendant as aforesaid, further answering, says he believes it 
to be true that the said Julius J. B. Kingsbury left surviving him 
a widow named Jane C. Kingsbury and two children, the com- 
plainant, Mary Wk. Buckner, who afterwards intermarried Simon b, 


U 
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Buckner, the other complainant in said eross-bill, and this defend- 
ants father, the said Henry W. Kingsbury, since deceased, and that 
the title to the real estate described in said cross-bill deseended to 
aad vested in the said Henry W. Kingsbury and the said Mary Kk. 
Buckner, subject to the widow's right of dower and existing incum- 
brances therein. 
1509} This defendant as aforesaid, further answering, says he be- 
lieves it to be true that at the time of the death of the said 
Julius J. B. Kingsbury the said complainants, Simon B. Buckner 
and Mary K. Buckner, were married, and that thev afterwards 
had issue of said marriuge a daughter, whom this defendant is in- 
formed and believes to be living, and also that the complainant, 
Simon B. Buckner, became vested with a life estate as tenant by the 
curtesy initiate [invitiate] in any property which may have de- 
scended to and vested in his said wife, Marv kK. Buckner 

This defendant as aforesaid, further answering, says it is true that 
at the time of the death of the said Julius J. B. Ringesoury the said 
Henry W. Kingsbury was a minor, and that the complainant, 
Simon Bb. Buckner, had the control and management of all the real 
estate which was left by the said Julius J. B. Kingsbury, and con- 
tinued in the management thereof until it was placed under the 
management of Ambrose E. Burnside some time in December, 
S60. 

This defendant as aforesaid, further answering, says he believes 
it to be true that the said complainant, on or about the 15th day of 
May, 1861, signed, sealed, and acknowledged a certain de ed or in- 
denture } urporting to convey to the said Henry be hing spury, how 
deceased, an undivided half of all and singular the oes er Aden 
ises therein, and also in the said cross-bill of complaint in that beliet 

[t ehalf] particularly described, as will more fully appear by 
160 pac ES copy of said deed and certificate of acknowledge 

ment thereof, which, when produced, this defendant prays- 
may be taken an@ considered as part of this his answer herein, and 
this defendant in this behalf alleges that the said deed of conveyance 
was made by the said complainants to the said Henry W. Kinsgbury, 
deceased, upon and for a valuable consideration to them in that 
behalf, as by said deed or by a properly certified copy thereof, reter- 
ence being had hereto, will more fully appear, but upon what 
consideration other than that stated in safd deed this de mntd 
not know nor ean he state, forasmuch as he is a stranger thereto, 
but he is advised and will insist that the same js wholly immaterial! 
herein; and this defendant further alleges that the said deed was 
and is duly acknowledged by the said Mary kK. Buckner, and that the 
certificate of acknowledgment stating particulars thereol was by the 


oflicers before whom the same wastaken atthe time thereof endorsed 


upon Ol hand | jannexc: 1 to the same deed in manner and form as then 
was by the laws of the State of Illinois required in respect to married 
women, and that the said deed and the said acknowledgment 
are in due form to pass the estate of the said Mary hk. Buck- 
ner of and in the said premises; and this defendant further 
alleges in this behalf that at the time of the making of the said 
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acknowledgment and at the time of the taking thereof by the 
said notary public, to wit, on the fifteenth day of May, IS6I, 
the said Mary Kk. Buekner was above the age of eighteen 
lO] vears. and that she did not at that time reside in the State of 
Illinois, but that she then resided in f State of Kentucky, 
nd that she then and there, to wit, at the county of Jefferson and 
State of Kentucky, joined with her said husband in the execution 
of said deed, which was afterwards duly delivered, whereby she 


+ 


pecame barred of all estate, right, title, and interest In the premises 
manner as if she was sole and of full awe: and this defend- 

nt further alleges that at the time of the making of the said 
oWwledyment and at the taking thereot by the said officer same 

is made by the said complainant and taken by the said offieer in 
COMTOPIOILY With the laws ol the said State of KLentucky, where the 
| decd Was executed as aforesaid, and that the said acknowledg- 


' 


ment Was and is good and valid to all intents and purposes whatso- 
CVC] aud this deltendant turther alleges that tue said deed SO made 
Ui ACh NOWICGULCU as aloresald Was alterwards, to wit, about the day 
of the date thereol, duly delivered by the said complainants to the 
said Ilenry W. Itingsbury, deceased, and this defendant does-and 
Will insist that the said deed and the execution and acknowledg- 
ment thereol was and were in due form of law to convey the said 
pePetiilst Loecrelli Gescrived, and that Dy the sid deed, executed and 
KNOW ICULCd, Lie sald Cohipilalbants did thereby, lor rood and 
lable Consideration, COHWVeEV LO tile & 1d llenry WV. Kingsbury, 
beccased, ali O1 Lhe Clalin, right, Lille,and Interest of them and 

bt) 2 each Ot them ol, in, and to the therein-described premises. 
! Geiehnaahl as aioresald, iUrcoer abiswerihg, sas s,touch- 
¢ the allegations of thesaid bili of complaint to the elfeet that the 
aid prem vere conveyed to the said Ilenry W. Kingsbury, de- 
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time and times of the alleged execution thereof and from thence up 
to and at the time of his death he, the said Henry W. Kingsbury, 
had not any property, real or personal, in nor did he then or his 
estate since owe any debts in said State of Virginia, and that at the 
time of his death and from thence hitherto and at the time and 
times of said alleged probating of the said paper-writing called a last 
will and testament in the said corporation court of the. city of Alex- 
andria there was not and had not been any property or effects which 
were of him or belonging to him, the said Henry W. Kingsbury, in 
his lifetime or of his estate since his death, and that at the time of 
his death he was not and he had never previously thereto been a cit- 
izen of nor had his domicile within the said State of Virginia; and 
this defendant alleges and insists that at the time and times when 
the said proceedings are alleged to have taken place in said corpo- 

ration eourt touching suid probate that said court had not 
166 nor had it at any time or times previously jurisdiction in the 

premises to permit or allow the said pretended paper to be 
proved in said court as a last will and testament of the said Henry 
W. Kingsbury, and that the said pretended proceedings were with- 
out notice to this defendant. | 

This defendant as aforesaid, further answering, says he believes 
it to be true that the said Henry W. Kingsbury, deceased, was at the 
time of his death in the military service Prof the United States, but 
that at that time his place of residence and domicile was within the 
State of Connecticut, and that he was then a citizen thereof, and that 
he had not at that time or afterwards any property, effects, or resi- 
dence within the State of Virginia, wherein it is by the said cross- 
bill alleged the said pretended will was written. 

This defendant as aforesaid, further answering, says he believes 
it to be true that the said Henry W. Kingsbury, deceased, died 
seized of all and singular the lands and premises in the said cross-bill 
of complaint described, and that this defendant was the only child of 
sald marriage of his said mother, the said Eva, and his said father, 
the said Henry W. Kingsbury, deceased. 

And this defendant says that it doth not appear by said pretended 
will that it was the intention of the said Henry W. Kingsbury, de- 
ceased, to disinherit this defendant—that is to say, the said complain- 
antin the original bill of complaint described, filed herein—and 

so this defendant says that he became and was upon his 
167 birth entitled to have and receive all and singular the said 

lands and tenements, anything in the said pretended will to the 
contrary notwithst: anding, and that from thence hitherto this de- 
fendant has been and still is seized of all and singular the said prem- 
ises, subject to the rights of dower therein of the said Jane C. Kings- 
bury, his grandmother, and of the said Eva Lawrence, his mother, 
and that at the time of the filing of the said cross-bill herein the 
said Simon B. and Mary Kk. Buckner had not nor had either of 
them nor had they since had any right, title, or interest of or to the 
said premises or any part or parcel thereof in manner and form as 
they have in and by their said cross bill alleged or claimed. 

This defendant as aforesaid, further answering, says that at the 


1 aia 
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time of the filing of the said original bill of complaint herein and 
from thence hitherto his said mother, the said Eva Lawrence, one 
of the defendants to said cross-bill, ath been and still is in enjoy- 
ment of her said dower right and interest in the said lands and 
premises by and through the said John Woodbridge, receiver, ap- 
pointed by this court in manner and form and under the proceed- 
ings in that behalf in the said original bill of complaint alleged 
and shown, and he believes it to be true that she hath good right to 
her said dower in and to the said lands and premises and every 
part thereof, anything in the said cross-bill of complaint alleged or 
stated to the contrary notwithstanding. 
168 This defendant, further answering as aforesaid, says on his 
information and belief that prior to the time of the making 
of the said deed by the said Simon B. and Mary Kk. Buckner 
that they, the said Simon B. and Mary K. Buckner, or one of them, 
had received out of the estate of the said Julius J. B. Kingsbury 
divers large properties and interests and avails of real estate sold 
and conveyed to divers persons, the particulars and circumstances 
whereof were not at the time and times thereof well known to 
the said Simon B. Buckner and still well known to him and the 
said Mary K. Buckner or‘one of them. 

And this defendant as aforesaid further saith that he is an infant 
under the age of twenty-one years—that is to say, of the age of seven 
years or thereabouts—and humbly submits his rights and Interests 
to the protection of this honorable court. 

©. BECKWITH, 


Guardian ad Litem of Henry W. Kingsbury. 


And thereupon afterwards, to wit, on the 2d day of December, 
A. D. 1870, Eva Lawrence and Albert G. Lawrence by Beckwith, 
Ayer and Kales, their solicitors, filed in said — their certain answer 
in words and figures following, to wit: 


169 In the Cireuit Court of Cook County. In Chaneery. 
Answer of Evaand Albert G. Lawrence to the Cross- Bill. 


The joint and several answers of Eva Lawrence and Albert G., 
Lawrence, two of the defendants, to the cross-bill of complaint of 
Mary K. Buckner and Simon Bb. Buckner, complainants. 


These defendants, reserving to themselves all right of exception 
to the said cross-bill of complainant, for answer thereto say they 
admit that the bill of complaint of Henry W. Kingsbury, an infant, 
by Corydon Beckwith, his next friend, against Ambrose E. Burnside, 
Jane C. Kingsbury, Mary K. Buckner, Simon b. Buckner, John J. 
D. Kingsbury, Eva Lawrence, and Albert G. Lawrence was filed in 
the circuit court of Cook county, Illinois, at the time alleged in said 
cross-bill, but whether the contents of said original bill have been 
well and truly set out in said cross-bill by the said complainants 
these defendants neither admit -or deny, but for greater certainty 
refer to said original bill for the contents thereof. 


that the com- 


piainanes Marv WK. Buckner nd Stmon . Buekner, on or about 
he first day of November, 1870, filed their joint and several answers 
»the said bill of complaint, as averred in said cross-bill: but these 
lefendants neither admit nor aenyv that the sand ¢ mnoplainants 
170 Have well and truly made answer to the several matters and 
things alieged in said bill, but refer to the said answer and 

proof thereotl. 


hese defendants, further answering, sav thev admit that the said 
Julius J. b. Kingsbury died on the twenty-sixth day of June, 1856, in- 
estate, and Lihat at the tine of] lis ameath hie was seized 1 fee simple of 
ne janas and franchises Ink Like ejity QO] (‘hicago. eountyv of Cook and 
State of Lilinois, as mentioned and deseribed in saia cross-bill, com- 
monly known us the“ Kinzie tract,’ and that sueh real estate of 
Which the said Julins J. Bb. Kingsbury died seized of includes all of 
the Jands im the original billof complaint: and they also admit that 
the legal tithe to a part of said tract of land desertbed as a_ strip 
along the east bank of the north branch of the Chicago river 70 feet 
in width for the full | neth of the traet was vested in the complain- 
ant, Simon b. Buckner, by a deed dated January twenty-second, 
1855, and executed by the said Julius J. b. Kingsbury, but whether 
fhe sald Julius J 15 AlnYvsbury was at the time of his death, us is 
calle cred ln) Sald cross bill, the real owner thereot, and that the conl- 
plalnant, Simon b>. Buckner, had no beneticial interest therein, 


these defendants have no knowledge and are unable to state. 

These defendants, furtheranswering,say thev admitthat thesaid Jua- 

ius J.B. Kingsbury left surviving hima widow, uamed JaneC. Wings- 

bury, and two children—the complainant, Mary Kk. Buckner, 
we who «afterwards tutermarried Simon b. Buekner, the other 

complainant in said cross-bill,and the said Ilenry W. Kings- 
DUTY hice decensed —rnd Liacet the tithe to the real estate described 
in said cross-bill descended to and vested in the said llenry W. 
Kingsbury and the said Mary Ik. buckner, subject to widow's right 
ol dower nid CXISUING InculmMmbrances thereon, 

Vhese defendants, further answering, say they admit that at the 
Lime of the death of the said Julius J.B. Ningsbury the said complain- 
ants, Simon GB. Buckner and Mary K. Buckner, were married, and 
that they afterwards had issue of said DiAPrPIAge, a daughter, whom 
the defendants are informed ana 14 HeVve to be living ; bd they also 
admit that the complainant, Simon 6. Buckner, became vested with 
au tile estate as tenant by tlie Curbesy inithate inh any property 
Which may have descended to and vested in his said wile, Mary |. 
buckner 

hese defendants, further auswertne 


— 


say they admit that at the 
time of the death of the said Julius J. B INingsbury the said llenry 
W. Kingsbury was a minor, and that the complainant, Simon b. 
Buckner, had the control and management of all the real estate 
which was left by the said Julius J. B. Kingsbury, and continued 
in the management thereot until it was placed under the manage- 
ment of Ambrose IX. Burnside, some time in December, LS6v. 
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These defendants, further answering, admit that the said 

172 «complainants, on or about the fifteenth day of May, IS, 
signed, senled,and acknowledged a certain deed or indentur 
purporting to convey tothe said Henry W. Kingsbury, now « 
an undivided half of all and singular the lands and premises thereit 
and also in the said eross-bill of complat th | 
larly desertbed, as will more fully appear by a certified copy of said 
deed: and certifiexte of acknowledgement thereof, which, when pro 
duced, these defendants pray may be taken and considered as part 
of this their answer heremnn: and these defendants in this behalf 
allege that the said deed of conveyance was made by said complain 
ants to the said Henry W. Kingsbury, deceased, upon and for a 
valuable consideration to them in that behalf, as bv the sar deed 
or by il proper! y certified COpPy thereof, reference bi lhe had thereto, 
will more fully appear, but upon what consideration other than 
that stated in said deed these defendants do not know nor can they 
state, forasmuch as thev are strangers thereto, but they are advised 
and will insist that the same is wholly immaterial herein; and 
these defendants further allege that the said deed was and is duly 
acknowledged by the said Mary Kk. Buckner, and that the certificate 
of acknowledgment stating the particulars thereof was by the oflicer 
before whom the same was taken at the time thereof endorsed Upon 
or annexed to the said deed in manner and form as then was by 
the laws of the State of Illinois required in respect of married women, 
and that the said deed and the said acknowldgement ure 

73 in due form to pass the estate of the said Mary K. Buckner 
of and in the said premises: and these defendants further 
allege in this behalf that at the time of the making of the said ae 
knowledgment of said deed and at the taking thereof by the said 
notary public, to wit, on the fifteenth dav of May, 1861, the said 
Mary k. Buckner was above the age‘of eighteen years, and that she 
did not at that time reside in the State of Illinois, but that she then 
resided in the State of Kentucky, and that she then and there, to 
wit, at the county of Jefferson and State of Kentucky, joined with 


> 
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- 
_ 
. 
_— 
— 
— 
-_ 


her said husband in the exeeution of said deed, whieh was after- 
wards duly delivered, whereby she beeam pears of all estate. rieht. 
title, and interest In the premises in like manner as If she was sole 
— and of full age: and these defendants further allege that at th 
lime of the making of the said acknowledgement and at the takings 
thereof by the said officer the same was made by the said complain 
ants and taken by the said oflicer, in conf rmnity vith the laws of 
the Stat of Kentucky, where Lhe snid deed Wi execuled as alors 
said, and that the said acknowledgement was and is good and valid 
to all lntents and purposes whatsoever: and these defendants furthy r 
allege that the said deed’ so made and acknowledged’ as aforesaid 
was afterwards, to wit, about the day of the date thereotl, duly de. 
livered by the said complainants to thesaid Heory W. Kings. 
174 ~=—s bu ry, deceased; and these defendants do and will Insist that 


thesaid deed and the execution and acknowledgmen! thereof 
was and were in due form of lay hey 
described, and that by the said deed so executed and acknowledged 
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the said complainants did thereby, for good and valuable consid- 
eration, convey to the said Henry W. Kingsbury, deceased, all of 
the claim, right, title, and interest of them and each of them of, in, 
and to the therein-described premises. 

These defendants, further answering, say, touching the allegations 
of the said bill of complaint to the effect that the said premises were 
conveyed to the said Henry W. Kingsbury, deceased, as naked 
trustee to hold the same in trust, that they are strangers to all and 
every the said matters in that behalf alleged, and that they cannot 
admit the same to be true, but, on the contrary, they do and will 
insist on strict proof thereof. 

And these defendants further in this behalf, upon this informa- 
tion and belief, deny that the said premises were conveyed to the 
said Henry W. Kingsbury as aforesaid upon any legal or valid trust 
in manner and form as in the said cross-bill of complaint alleged 
or supposed ; and these defendants say in this behalf that by an act 
of the Legislature of the State of Illinois entitled “ Frauds and Per- 
juries,” being chapter 44 of the Revised Statutes of 1845 and 
in force at the time of the making of said deed of con- 


veyance, and from thence hitherto and now in force in 


175 this State, it is, amongst other things, enacted that all decla- 

rations or creations of trust or confidences of any lands, tene- 
ments, or hereditaments shall be manifested and proved by some 
writing signed by the party who is by law entitled to declare such 
trusts or by his last will in writing or else they shall be utterly void 
and of no effect: Provided, That resulting trusts or trusts created 
by construction, implication, or operation of law need not be in 
writing, and the same may be proved -by parol; and these defend- 
ants allege that the said pretended trusts in the said cross-bill of 
complaint alleged and shown to the court are not resulting trusts nor 
trusts created by construction, implication, or operation of law, and 
they further allege that the same are not nor have they been hitherto 
manifested nor can they be proved by same or any writing signed 
by the said Heury W. Kingsbury, deceased, nor by his last will in 
writing, and these defendants insist upon the said statute and claim 
the same benefit therefrom as if they had pleaded the same. 

These defendants, further answering, say that it may be true, as 
alleged in said cross-bill of complaint, that the said Henry W. Kings- 
bury, now deceased, on or about the 25th day of March, 1862, wrote 
with his own hand and signed a certain instrument of writing in 
und by the said cross-bill called a last will and testament and in 

said biil particularly set forth, but these defendants say they 
176 and each of them are strangers thereto, and they leave the 

said complainants to make full proof thereof as they may be 
advised ; and these defendants do and will insist that the said pre- 
tended instrument of writing is wholly void as a devise of the real 
estate of the said Henry W. Kingsbury, deceased, situated in the 
State of Illinois, to wit, the lands and premises aforesaid, and that 
nothing in the said lands and premises passed to the said complain- 
ants or either of them by or by force of the said pretended instru- 
ment of writing, and these defendants deny that the same was or Is 
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sufficient in the law to manifest or prove any trust or confidence of 
or concerning the lands and premises aforesaid in manner and form 
as the said complainants in their said cross-bill of complaint bave in 
that behalf alleged or supposed. 

These defendants, further answering, admit that on or about the 
4th day of December, 1861, the said Henry W. Kingsbury, now 
deceased, intermarried with the said Eva Lawrence, one of these 
defendants, then Eva Taylor; that said Kingsbury was afterwards, 
on or about the 17th day of September, 1862, killed at the battle of 
Antietam, and that afterwards, to wit, on the 16th day of December, 
1862, a posthumous son was born to him of her, the said Eva; that 
he was named after his father and is the complainant in the orig- 
inal bill herein, and that afterwards, on the 26th day of September, 

1865, the said Eva intermarried with the said Albert G. Law- 
177 __—irence, the other of these defendants, as is alleged in said cross- 
bill. 

These defendants, further answering, say that the said Henry W. 
Kingsbury, deceased, was, at the time of his death, in the military 
service of the United States, but that at that time his place of resi- 
dence and domicile was within the State of Connecticut, and that he 
was then a citizen thereof, and that he had not at that time or after- 
wards any property, effects, or residence within the State of Vir- 
ginia, Wherein it is by the said cross-bill alleged the said pretended 
bill was written. 

These defendants, further answering, say that the said Henry W. 
Kingsbury, deceased, died seized of all and singular the lands and 
premises in the said ecross-bill of complaint described, and that the 
said pothumous son was the only child of said marriage of the said 
Eva and the said Henry W. Kingsbury, deceased ; and these defend- 
ants say that it doth not appear by the said pretended will that it is 
the intention of thesaid Henry W. Kingsbury, deceased, to disinherit 
the said posthumous child—that is to say, the said complainant in 
the original bill of complaint filed herein; and so these defendants 
say that the said posthumous child became and was upon his birth 
entitled to have and receive all and singular the said lands and tene- 
ments, anything in the said pretended will to the contrary notwith- 

standing, and that from thence hitherto the said posthumous 
178 child has been and still is seized of ail and singular the said 

premises, subject to the rights of dower therein of the said 
Jane C. Kingsbury, his grandmother, and of the said Eva Lawrence, 
one of these defendants, his mother, and that at the time of the 
filing of the said ecross-bill herein the said Simon b. and Mary K. 
Buekner had not nor had either of them nor have they since had 
any right, title, or interest of, in, or to the said premises or any part 
or parcel thereof in manner and form as they have in and by their 
said eross-bill alleged or claimed. 

These defendants, further answering, say that at the time of the 
filing of the said original bill of complaint herein and from thence 
hitherto the said Eva Lawrence, one of these defendants, has been 
and still is in the enjoyment of her said dower right and interests 
in the said lands and premises by and through the said John 
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Woodbridge, receiver, appointed by this court, in manner and form 
and under the proceedings in that behalf in the said original bill of 
complaint alleged and shown, and that she hath good right to her 
said dower in and to the said lands and premises and every part 
thereof, anything in the said cross-bill of complaint alleged or stated 
to the contrary notwithstanding. 

These defendants, further answering, say, as respects the said pre- 
tended and stated last will and testament of the said Henry W. 

Kingsbury, deceased, and alleged probate thereof under the 
179 laws of the State of Virginia, that they deny that said pre- 

tended paper writing was or is executed or made by the said 
Henry W. Kingsbury, deceased, in such manner and form as to 
make the same a good and valid devise or last will and testament, 
and they deny that the same was made, published, and declared 
by the said alleged testator in accordance with the laws of the State 
of Virginia, as in said cross-bill alleged, and they allege that at the 
time and times of the alleged execution thereof and from thence up 
to the time of his death he, the said Henry W. Kingsbury, had not 
any property, real or personal,in nor did he thenor his estate since 
owe any debts in said State of Virginia, and that at the time of his 
death and from thence hitherto and at the time and times of said 
alleged probating of the said paper writing called a last will and 
testament in the corporation court of the city of Alexandria there 
was not and had not been any property or effects which were of 
him or belonged to him, the said Henry W. Kingsbury, in his life- 
time or his estate since his death, and that at the. time of his death 
he was not and he had never previously thereto been a citizen of 
nor had his domicile within the said State of Virginia. 

And these defendants allege and insist that at the time and times 
when the said proceedings are alleged to have taken place in said 
corporation’ court touching said probate that said court had not 
nor had it at any time or times previously jurisdiction in the 

premises to permit or allow the said pretended paper to be 
180 proved in said court as a last will and testament of the said 

Henry W. Kingsbury, and that the said pretended proceed- 
ings were without notice to these defendants; and these defendants 
deny all manner of illegal or inequitable pretences wherewith they 
are by said cross-bill charged, without this, that there is any other 
matter, cause, or thing in the said complainant’s said bill of com- 
plaint contained material or necessary for these defendants to make 
answer unto and not herein or hereby welland sufficiently answered, 
confessed, traversed and avoided, or denied is true, to the knowledge 
or belief of these defendants; all which matters and things these 
defendants are ready and willing to aver and maintain and prove 
as this honorable court — direct, and humbly pray to be hence dis- 
missed with their reasonable costs and charges in this behalf sus- 
tained. 
LA WRENCE, 
LAWRENCE, 
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And thereupon, afterwards, to wit. on the 5th day of December, 
A. D. 1870, Simon B. Buckner and Mary k. Buekner, by their 
solicitors, Goudy & Chandler, filed in said court their certain repli- 

‘ations to the joint and several answers of Eva Lawrence, 
181 Albert G. Lawrence, and Henry W. Kingsbury in words and 
figures following, to wit: 


Replication. 


STATE OF ILLINOTs, | 88: 
Cook County, ae 


In the Cireuit Court of Cook County, of the November Term, 1870. 
In Chancery. 


The replication of Simon B. Buckner and Mary K. Buckner, com- 
plainants, to the joint and several answers of Eva Lawrence and 
Albert G. Lawrence, two of the defendants, to the cross-bill of said 
complainants. 


These repliants, saving and reserving to themselves all and all 
inanner of advantage of exception which may be had and taken to 
ihe manifold avows [errors], uncertainties, and insufticiencies of the 
answer of the said defendants, for replication thereunto says that they 
do and wiil aver, maintain, and prove said cross-bill to be true, certain, 
and sufficient in the law to be answered unto by the said defendants, 
and that the answer of the said defendant- is very uncertain, evasive, 
and insufficient in the law to be replied unto by these repliants, with - 
out this, that any other matter or thing in the said answer contained 
material or effectual in the law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed or avowed 

[avoided], traversed or denied, is true; all which matters and 
182 __— things these repliants are ready to aver, maintain, and prove 
as this honorable court shall direct, and humbly pray as in 
and bytheir said cross-bill they have already prayed. 
GOUDY & CHANDLER, 
Solicitors for Complainants in said Cross- Bill. 


Replication. 


SraTE OF ILLINOIS, \ ra 
Cook County, ge 


In the Cireuit Court of Cook County, of the November Term, A. D. 
1870. In Chancery. 


The replication of Simon Bb. Buckner and Mary B. Buckner, com- 
plainants, to the answer of Henry W. Kingsbury, by his guardian 
ad litem, to the cross-bill of complainant of said complain-ts. 


These repliants, saving and reserving to themselves all and all 
manner of advantage of exception which may be had and taken to 
the manifold errors, uncertainties, and insufficiencies of the answer 
of the said defendant, for replication thereunto saith that they do 
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and will aver, maintain, and prove said cross-bill to be true, certain, 
and sufficient in the law to be answered unto by the said defendant, 
and that the answer of the said defendant is very uncertain, eva- 

sive, and insufficient in the law to be replied unto by these 
183 _repliants, without this, that any other matter or thing in the 

said answer contained material or effectual in the law to be 
replied unto and not herein and hereby well and sufficiently replied 
unto, confessed or avoided, traversed or denied, is true; all which 
matters and things these repliants are ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly pray as in 
and by their said eross-bill they have already prayed. 


*GOUDY & CHANDLER, 


Solicitors for Complainants in said Cross-Bill. 


And afterwards, to wit, at the December term, to wit, on the 24th 
day of December, A. D. 1870, the following, among other, proceed- 
ings were had in said court and entered of record in said cause as 
follows, to wit: 


STATE OF ILLINOIS: 
Cook County Circuit Court. December Term, 1870. 


Henry W. Kinespury, a Minor, Who Sues by His ) 
Next Friend, Conypon BeckwIrTu, | 
vs. Pane ar 
AMBROSE E. Burnsipk, Simon B. Buckner, | Original whl oe 
184 Mary K. Buckner, Jane C. Kingsbury, epemeenee is 
John J. D. Kingsbury, Eva Lawrence, 
and Albert G. Lawrence. 


Mary K. Buckner and Sruon B. BucKNER | 
vs. Cross-Bill in 
Henry W. Kinaspury, Jane C. Krnaspury, Eva [ Chancery. 
LAWRENCE, and ALBERT G. LAWRENCE. 


This cause coming on for a final hearing on the bill of complaint, 
the answers and replications, the cross-bill of complaint, the answers 
and replications, and the evidence and proofs taken, produced, and 
read in evidence, and the court being now sufficiently advised in 
the premises— 

It is ordered, adjudged, and decreed that the original bill of com- 
plaint be dismissed without prejudice, and that the defendants hereto 
have and recover their costs in this behalf expended. 

And it is further ordered, adjudged, and decreed that the cross- 
bill of complaint be dismissed without prejudice, and that the de- 
fendants thereto have and recover their costs in this behalf ex- 
pended. ‘ 

And it is further ordered that this decree be entered as of the 24th 
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day of December, 1870, by and thereupon the complainant in 
185 __ theoriginal bill; by his next friend,Corydon Beckwith, prayed 

an appeal to the Supreme Court, and, a bond being waived by 
the other parties, such appeal is allowed. 

And thereupon the complainants in the cross-bill prayed an ap- 
peal to the supreme court, and, a bond being waived by the other 
parties, such appeal is allowed. 

And the parties aforesaid in open court agree that such appeals 
may be prosecuted to and the record filed in the central grand 
division at its next term, and that one record may be used for both 
appeals. 

And thereupon, afterwards, to wit, on the 3lst day of December, 
A. D. 1870, the Honorable John G. Rogers, one of the judges of said 
court, signed a certain certificate of evidence in words and figures 
following, to wit: 


STATE OF ILLINOIs: 
Cook County Circuit Court. December Term, 1870. 


Henry W. Kinespury, a Minor, Who Sues by His) 
Next Friend, Conypon Beckwirun, 

vs. Original Bill 

AMBROSE E. BuRNsiDE, Stuon B. Buckner, Mary | in Chancery. 

K. Buckner, John C. Kingsbury, John J. D. Kings- 

bury, Eva Lawrence, and Albert G. Lawrence. | 


186 Mary Kk. Buckner and Simon B. SUCKNER, | 
v8. | Cross-Bill in 
Henry W. Kinaspury, JANE C. Kincspury, Eva { Chancery. 
LAWRENCE, and ALBERT G. LAWRENCE. J 


Certificate of Evidence. 


I, John G. Rogers, a judge of the circuit court of Cook county, 
Illinois, hereby certify that the following evidence was introduced 
and read on the final hearing of the above cause : 


Testimony of the Complainant in the Original Bill. 


1. The statutes of the State of Kentucky in force at the time of 
the acknowledgment by Mary K. Buckner of the certain deed of 
herself and her husband to Henry W. Kingsbury hereinafter put 
in evidence and dated the 15th day of May, 1861. 

And here in open court it was thereupon stipulated that said 
statutes might be here and on appeal in the supreme court read 
with the same effect from the authorized publication thereof as if 
here inserted at large. 

2. And the following stipulation was also read in evidence: 
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Stipulation. 


For the purposes of this trial and the appeal thereof it 

187 is admitted that Henry W. Kingsbury, deceased, had no 

property of any kind in the State of Virginia at the time of 

his death, and that since his death there has been no property in 

said State belonging to his estate except such as may be claimed 
from the following circumstances : 

That General S. B. Buckner, a citizen and resident of Kentucky, 
had some money on deposit just prior to and on May 9, 1870, in 
Alexandria, in the State of Virginia, and A. E. Burnside, one of the 
executors named in the will or paper purporting to be such, claim- 
ing that said Buckner was indebted to said Kingsbury estate, at- 
tached said money in a suit to recover the amount of said claim ; 
also that at time of Henry W. Kingsbury’s death some books, draw- 
ings, and papers, not exceeding in value one hundred dollars, 
claimed to belong to Henry W. Kingsbury were in the possession 
of S. B. Buckner; that afterwards and not more than ten days or 
two weeks before May 9, 1870, the said books, drawings, and papers 
were carried by S. B. Buckner to Alexandria, in the State of Vir- 
ginia, from some place out of the same, which books, drawings, and 
papers were in Alexandria, in the State of Virginia, at the time the 
said will was probated, and have since remained there. 


GOUDY ann CHANDLER, 
Solicitors for the Parties for Whom They Have Appeared. 


188 Also copy of power of attorney from Henry W. Kingsbury 
and Jane C. Kingsbury to A. E. Burnside, dated October 22, 
1861: 

Know all men by these presents that we, Jane C. Kingsbury, of 
Lynn, Connecticut, and Henry W. Kingsbury, of the U. 8S. Army, 
have made, constituted, and appointed, and by these presents do 
make, constitute, and appoint, Ambrose E. Burnside, of New York, 
our true and lawful attorney, for us and in our name, place, and 
stead to transact and conduct the business of the Kingsbury estate, 
of Chicago; to collect rents, make improvements and repairs, lease 
property, conduct lawsuits, and do whatever else is necessary for the 
interest of the estate, but with no power to dispose of the property 
except in the way of negotiating loans, ete., with the ordinary re- 
strictions, and with no power to lease property for a-longer terin 
than three years without our consent, giving and granting unto 
him, said attorney, full power and authority to do and perform all 
and every act and thing whatsoever requisite and necessary to be 
done in and about the premises as fully, to all intents and purposes, 
as we might or could do if personally present, with full power of 
substitution and revocation, hereby ratifying and confirming all 
that the said attorney or his substitute shall lawfully do or eause to 
be done by virtue hereof. ; 

In witness whereof we have hereunto set our hands and seals the 
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22d day of October, in the year one thousand eight hundred 
189. and — one. 
HENRY W. KINGSBURY, 
[SEAL. ] U. S. Army. 
JANE C. KINGSBURY. 


Sealed and delivered in presence of— 
JAMES H. CAUSTEN, 

To H. W. Kingsbury. 
OLIVER J. LAY, 


To Jane C. Kingsbury. 


Districr oF CoLuMBIA, To wit: 

City of Washington ; ous: 

y gon, 

Be it known that on the twenty-second day of October, in the year 
one thousand eight hundred and sixty-one, before me, James H. 
Causten, notary public, personally appeared H. W. Kingsbury, the 
maker of the aforegoing letter of attorney, and acknowledged the 
above letter of attorney to be his act and deed. 

In testimony whereof I have hereunto subscribed my name the 
day and year last above written and aflixed my notarial seal. 

[SEAL. | JAMES H. CAUSTEN, 
Notary Public. 


190 STATE OF Connecticut, — | ... 
New London County, Old Lynn, j ~° 


Be it known that on the thirteenth day of October, A. D. 1861, 
before me, Oliver J. Lay, notary public, personally appeared Jane 
C. Kingsbury, one of the makers of the foregoing power of attorney, 
and acknowledged the same to be her act and deed. 

In testimony whereof I have hereunto subscribed my name the 
day and year last above written and aflixed my notarial seal. 

[u. s.] OLIVER J. LAY, 
Notary Public. 
No. 49305. Filed November 7, 1861. 


The complainants in the cross-bill and the defendants to the 
original bill also offered and read in evidence the following proof, to 
wit: 

1. A patent issued by the State of Illinois to Robert Kinzie, dated 
July 5, 1833, granting and conveying in fee lot 5, in block 35,in the 
original town of Chicago, Cook county, Illinois, according to the plat 
of said town made by the commissioners of the Illinois and Michi- 
gan canal, laid out in the 8. 3, section 9, township 39 N., — 
i4 E., of the 3d principal meridian, being canal land, reciting that 
said lot had been purchased by said Kinzie Sept. 27, 1830. 

2. A deed from Robert Kinzie to Julius J. B. Kingsbury, 
191 dated May 31, 1833. conveying in fee, with the usual cove- 
nants of title and warranty, the same lot for the consideration 

of $60. 

3. A patent issued by the State of Illinois to John B. Beaubien, 
12—176 
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dated July 18, 1831, granting and conveying in fee lot 6, in block 
35 aforesaid, reciting that it had been purchased by said Beaubien 
Sept. 27, 1850. 

4. A deed from John B. Beaubien and wife to Julius J. B. Kings- 
bury, dated May 3], 1833, conveying in fee said lot 6, in. block 39 
aforesaid, for the consideration of $50. 

5. A patent issued by the State of Illinois to James Kinzie, dated 
October 20, 1831, granting and conveying in fee the E. } N. W. }, 
section 9, township 39 N., of range 14 E., of the 3d_ principal 
meridian, containing eighty acres and being canal land, and which 
had been sold to said Kinzie Sept. 28, 1830, for $140. 

6. A deed from James Kinzie and wife to Julius J. B. Kingsbury, 
dated May 30, 1833, and recorded May 31, 1833, in Book A, page 
139, which reads as follows: 

This indenture, made and entered into this thirtieth day of May, 
in the year of our Lord one thousand eight hundred and _ thirty- 
three, by and between James Kinzie and Leah Kinzie, his wife, of 
the town of Chicago, Cook county, Illinois, and Lieutenant Julius 
J. B. Kingsburg, of the United States Army, witnesseth : 

That the said James Kinzie and Leah Kinzie, his wife, party of 

the first part aforesaid, for and in consideration of the 
192 sum of seven hundred dollars, current money of the United 

States, to them in hand paid by the said Julius J. B. Kings- 
bury, party of the second part aforesaid, the receipt whereof is 
hereby acknowledged and the said party of the second part there- 
from discharged, have granted, bargained, and sold, aliened, re- 
leased, and confirmed, and by these presents doth grant, bargain, 
and sell, alien, release, and confirm, unto the said Julius J. B. Kings 
bury the following-described lot or parcel of land situate, lying, and 
being in Cook county, in the State of Illinois, and adjacent to the 
town of Chicago, and described and bounded as follows, to wit: 

From the southeast corner of the town of Waubansia, commenc- 
ing at the southeast corner of lot number one, in block number one, 
in the said town of Waubansia (James Kinzie’s Addition to the 
town of Chicago), adjoining Kinzie street, in town of Chicago (as 
laid off by the commissioners of the Illinois and Michigan canal), 
at a stake at the said corner of said lot on the southwest bank of 
the North Branch of the Chicago river, at or near the water’s edge 
on the said bank of the said branch of the said Chicago river, con- 
tinuing at about north twenty-eight — west along the said southwest 
bank of the North Branch of the Chicago river, varying in distance 
from the water’s edge in proportion to the distance of the east and 

west lines dividing the lots, blocks, streets, and alleys of 
193. blocks one, two, and three, in the said town of Waubansia 

with the exception of lot number eight, in block number two, 
which was conveyed by the said James Kinzie and Leah, his wife, 
to Seth Johnson, which said lot extends eastwardly unto the centre 
of the channel of the North Branch of the Chicago river to the in- 
tersection of the west line of the town of Wabansia; thence north 
and terminating in the Chicago river; thence from a stake ninety 
links from the corner, from which a poplar bears north seventy 


“ 
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— east and a lynn bearing south eighty-four degrees six — nineteen 
chains and two links to a stake, from which a lynn bears north 
seventy eight — thirty — west, and also bears north two — thirty 
— west; thence twenty-two chains and seventy-five links to a corner 
established by the commissioner of the Illinois and Michigan canal; 
thence four chains and forty-six links to the Chicago river (North 
Branch) ; thence three chains and forty-five links to the place of be- 
ginning, the same being the one equal half of the remaining part of 
the east half of the northwest quarter of section number nine, in 
township number thirty-nine north, range fourteen east, after taking 
therefrom the said town of Wabansia, and the said half of the said 
remaining part of said tract of land is supposed to contain thirty- 
five acres or near that quantity, be the same more or less: 

To have and to hold the said tract or parcel of land before de- 

scribed and hereby conveyed to the said Julius J. B. Kings- 
194 __— bury, his heirs and assigns forever, and to his and their only 

proper use and benefit and behoof, together with all and sin- 
gular the rights, privileges, and appurtenances, rents, issues, and 
profits, remainder and remainders, reversion and reversions, unto 
the same belonging or in anywise appertaining. 

And the said James Kinzie and Leah Kinzie, his wife, hereby 
covenants and agrees to and with the said Julius J. B. Kingsbury 
that before the unsealing and delivery of these presents they were 
well seized of the premises hereby conveyed of a good, indefeasable 
estate in fee simple,and that they had good, right full power, and legal 
authority to sell and convey the same in manner and form afore- 
said, and that the same is free from all incumbrances whatever. 

And the said James Kinzie and Leah, his wife, further covenants 
and agrees to and with the said Julius J. B. Kingsbury that they 
will warrant and forever defend the premises hereby conveyed 
against the claim or claims of any person or persons claiming by, 
through, or under them, or against the claim or claims of any other 
person or persons whomsoever. 

In testimony whereof the said James Kinzie and Leah, his wife, 
have hereto set their hands and affixed their seals, at Chicago, the 


day and year first above written. 
JAMES KINZIE. [seat. 
LEAH KINZIE.  [SEAL. 


Signed, sealed, and delivered in the presence of— 
JESSE WALKER. 
E. A. BOND. 
ENOCH DARLING. 


195 State OF ILLINOIS, 
’ : 3 8S . 
Cook County, 


* This day personally appeared before me, the undersigned, a justice 
of the peace in and for said county, James Kinzie and Leah Kinzie, 
wife of the said James, both personally known to said justice to be 
the real persons who executed the foregoing deed of conveyance, and 
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who then, before said justice, acknowledged that they signed, sealed, 
and delivered said deed freely aud voluntarily for the uses and pur- 
poses therein mentioned. 

And the said Leah, the wife of the said James, in a private exam- 
ination by me, separate and apart from her said husband, declared 
that she executed the said deed freely and with her own consent, 
without fear or compulsion of her said husband. 

Given under my hand and seal this 30th day of May, 1833. 

ISAAC HARMON, J. P. [seat.] 

Recorded May 31st, 1833. 

RICH’D J. HAMILTON, Ree. 


7. A deed from Julius J. B. Kingsbury to Simon B. Buckner, dated 
January 22, 1855, conveying in fee, for the consideration of $400,000, 
a part of the tract of land described in the preceding deed and de- 
scribed as follows: Commencing on Kinzie street, at a point seventy 
feet east from the east bank of the North Branch of the Chicago river, 

thence running northwesterly on a line seventy feet distance 
196 ‘from the east bank of the North Branch and parallel thereto, 

to the south line of Sedgwick’s Addition to Chicago, being the 
north line of the tract described in the preceding deed, and extend- 
ing far enough west to include all the lands owned by the grantor 
in said EK. } N. W. 4, sec. 9, — 39 N.,— 14 E., aforesaid, and west of 
said line, which deed was recorded January 23d, 1855. 

8. A certified copy of the paper purporting to be the will of Henry 
W. Kingsbury, deceased, and proof thereof from the corporation 
court of the city of Alexandria, in the State of Virginia, which reads 
as follows, to wit: 


“ Expecting soon to start upon a military expedition, where death 
may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property: 

“'To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appraisal may 
be valued at that amount. 

“'To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, II1., left by my father, Julius J. B. Kings- 
bury, deceased. 

“To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 
lars, which I trust he will expend in completing his education. The 

remainder of my property of every description I leave to my 
197 devoted wife, Eva. 1 desire, moreover, that the provisions of 

this will may be carried out so that the yearly income of my 
wife for her own personal support shall never be less than two thou- 
sand dollars ($2,000). 

“As executors | name Ambrose E. Burnside, of Rhode Island, and 
Capt. John Taylor, com. dep’t, U.S. Army. 

“Signed at Fortress Monroe, Va., March 25th, 1862. 

“HENRY W. KINGSBURY, 
“First Lieutenant dth Reg’t Artillery, U. S. Army.” 


Ee ee it. |] 
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STATE OF VIRGINIA: 
Corporation Court of the City of Alexandria, May 9, 1870. 


A writing purporting to be the last will and testament of Henry 
W. Kingsbury was produced in court by C. W. Wattles, and there 
being no subscribing witness thereto, 8S. B. Buckner and Charles 
H. Hatch were sworn and deposed that they are well acquainted with 
the testator’s handwriting, and verily believe the said writing and the 

. name thereto subscribed to be wholly written by the testator’s own hand; 
whereupon the said writing is ordered to be recorded as the true and 
last will and testament of the said Henry W. Kingsburv, deceased ; 

and at a corporation court for the city of Alexandria con- 
198 tinued and held on the 10th day of May, 1870, Ambrose E. 

Burnside, one of the executors named in the last will and 
testament of Henry W. Kingsbury, deceased, on motion of C. W. 
Wattles, has leave to qualify. 

Whereupon he executed his bond, with James M. Stuart his 
security, in the penalty of five hundred dollars, conditioned accord- 
ing to law. 


STATE OF VIRGINIA, oe 
Corporation Court of the City of Alexandria, f *’ 
r I, Morton Marye, clerk of the corporation court of the city of Alex- 
andria, in the State of Virginia, do hereby certify that the foregoing 
is atrue and complete copy of the last will and testament of Henry 
W. Kingsbury, deceased, and of the proof thereof before said court 
as the same appears of record in my office; and I further certify that 
the said will was duly executed and proved agreeably to the laws 
and usages of the State of Virginia, in which the same purports to 
have been executed. 

In testimony whereof I have hereunto subscribed my 
[seAL.] name and affixed the seal of said court this 5th day of 

July, A. D. 1870. 
MORTON MARYE, Clerk. 


STATE OF VIRGINIA, |... 
7 8s. 
Alexandria City, § 


I, Enoch M. Lowe, only judge of the corporation court of 

199 the city of Alexandria, in the State of Virginia, do hereby 

certify that Morton Marye, who hath given the preceding 

certificate, is clerk of the said court, and that his attestation Is in 
due form. 


Given under my hand this 5th day of July, A. D. 1870. 
KE: M. LOWE, 


Judge of the Corporation Court of the City of Alexandria. 


9. A certified copy of same, together with the order of the county 
court of Cook county, Illinois, whicly reads as follows, to wit: 


4 HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL, 


STATE OF ILLINOIS, | 
8s: 
Cook County,  f 


I, John G. Gindele, clerk of the county court of Cook county, in 
the State aforesaid, do hereby certify that the annexed is a true and 
complete copy of the last will and testament of Henry W. Kings- 
bury, deceased, together with the proof thereof, before the corpora- 
tion court of the city of Alexandria, Virginia, and the certificate 
authenticating the same, and of the order of the county court of 
Cook county, in the State of Illinois, in regard thereto as the same 
appears and remains of record in my office. 

In testimony whereof I have hereunto set my hand and 
[seAL.] affixed the seal of said county court, at Chicago, in said 
county, this twenty-fifth day of July, A. D. 1870. 
| JOHN G. GINDELE, Clerk. 


[Int. rev. stamp, 5c., cancelled. ] 


200 Expecting soon to start upon a military expedition, where 
death mav overtake me, I leave this as a record of my wishes 
respecting the disposition of my property : 

To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appraisal may 
be valued at that amount. 

To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, Illinois, left by my father, Julius J. B. 
Kingsbury, deceased. 

To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 
lars, which I trust he will expend in completing his education. 

The remainder of my property of every description I leave to my 
devoted wife, Eva. 

I desire, moreover, that the provisions of this will may be so car- 
ried out that the yearly income of my wife for her own personal 
support shall never-be less than two thousand dollars ($2,000). 

As executors I name General Ambrose E. Burnside, of Rhode 
Island, and Captain John Taylor, com. dep’t, U. S. Army. 

Signed at Fortress Monroe, Va., March 25th, 1862. 

HENRY. W. KINGSBURY, 
Ist Lieutenant dth Reg’t Artillery, U. S. Army. 


201 STATE oF VIRGINIA: 
Corporation Court of the City of Alexandria, May 9th, 1870. 


A writing purporting to be the last will and testament of Henry 
W. Kingsbury was produced in court by C. W. Wattles, and there 
being no subscribing witness thereto, S. B. Buckner and Charles H. 
Hatch were sworn and deposed that they are well acquainted with 
the testator’s handwriting, and verily believe the said writing and 
the name thereto subscribed to be wholly written by the testator’s 
own hand. 
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Whereupon the said writing is ordered to be recorded as the true 
last will and testament of the said Henry W. Kingsbury, deceased ; 
and at a corporation court for the city of Alexandria continued and 
held on the 10th day of May, 1870, Ambrose E. Burnside, one of the 
executors named in the last will and testament of Henry W. Kings- 
bury, deceased, on motion of C. W. Wattles, has leave to qualify. 

Whereupon he executed his bond, with James M. Stewart his 
security, in the penalty of five hundred dollars, conditioned accord- 
ro ing to law. 


STATE OF VIRGINIA, 


Corporation Court of the City of Alexandria, | - 


I, Morton Marye, clerk of the corporation court of the city of 

Alexandria, in the State of Virginia, do hereby certify that the fore- 

going is a true and complete copy of the last will and testa- 

202 ment of Henry W. Kingsbury, deceased, and of the proof 

thereof before said court as the same appears of record in my 

office; and I further certify that the said will was duly executed 

and proved agreeably to the laws and usages of the State of Vir- 
ginia, in which the same purports to have been executed. 

In testimony whereof I have hereunto subscribed my 

[seaL.] name and affixed the seal of said court this fifth day of 

July, A. D. 1870. 
MORTON MARYE, Clerk. 


STATE OF VIRGINIA, 
1 ns 8S b 
Alexandria City, 


I, Enoch M. Lowe, only judge of the corporation court of the city 
of Alexandria, in the State of Virginia, do hereby certify that Mor- 
ton Marve, who hath given the preceding certificate, is clerk of the 
said court, and that his attestation is in due form. 

‘Given under my hand this fifth day of July, A. D. 1870. 
kk. M. LOWE, 
Judge of the Corporation Court of the City of Alexandria. 


wee 


STATE OF ILLINOIS, ons 
Cook County, 


Be it remembered that on this day, to wit, on the eleventh day of 
July, A. D. 1870, the same being one of the days of the July 

af 203 term of the county court of Cook county—present thereat, 
Hon. M. R. M. Wallace, judge; Benj. L. Cleaves, coroner and 

ex off. sheriff; John G. Gindele, clerk—the following, among other, 
proceedings were by and before said court had and entered of record : 


Henry W. Kinaspury Estate. 


Ordered to put on record an authenticated copy of the will of de- 
| ceased. 


And now comes Ambrose E. Burnside, one of the executors named 
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in the will herein mentioned, by his attorneys, Gowdy & Chandler, 
and presents a copy of the last will and testament of Henry W. 
Kingsbury, deceased, and the proof thereof before the corporation 
court of the city of Alexandria, in the State of Virginia, with a cer- 
tificate of the clerk of said eourt under the seal of said court; that 
the same is a true and complete copy of the last will and testament 
of Henry W. Kingsbury, deceased, and of the proof thereof before 
said court as the same appears of record in his office, and that the 
said will was duly executed and proved agreeably to the laws and 
usages of the State of Virginia, in which the same purports to have 
been executed, and with a certificate of the only judge of said court 
to the official character of said clerk, and that the attestation is in 
due form, and moves the court to admit the same to record. 
204 And it appearing to the court that the said last will and 
testament of Henry W. Kingsbury, deceased, was executed 

and proved agreeably to the laws and usages of the State of Vir- 
ginia, in which the same was executed, and that the copy of said 
will and the probate thereof is duly certified according to the law of 
the State of Illinois, and that said will touches and concerns real 
estate and other property in the State of Illinois— | 

It is by the court ordered that the said will and proof thereof, 
certified as aforesaid, be recorded, and that the same be treated and 
considered as good and available in law in like manner as wills made 
and executed in this State. 

10. The letters executory issued by the corporation court of the 
citv of Alexandria, in the State of Virginia, which reads as follows, 
to wit: 


STATE OF VIRGINIA, | 7. 
- ; To wit: 
City of Alexandria, | 


Whereas H. W. Kingsbury, deceased, by his last will and testa- 
ment did make, constitute, and ordain Gen’l Ambrose E. Burnside, 
of Rhode Island, and Capt. John Taylor, com. d’p’t, U. S. Army, ex- 
ecutors thereof, and at a corporation court held for the city of Alex- 
andria, Va., before the judge of said court, on the ninth day of May, 
in the year 1870, the said last will and testament was proved accord- 

ing to law, and ata corporation court for the city of Alexandria, 
205 ~=-Va., continued and held on the tenth day of May, in the year 

1870, Ambrose E. Burnside, one of the said executors, having 
performed what the laws of this Commonwealth in that case require, 
certificate was granted him for obtaining a probate of the said will 
in due form. 

Therefore, to the intent that the said will (a copy whereof is 
hereunto annexed) may be well and truly perform-— 

I, k. M. Lowe, being the only judge of the said court, doth issue this 
probate and hereby authorize and empower the said Ambrose E. Burn- 
side, executor as aforesaid, well and truly to collect and administer 
all and singular the goods, chattels, and credits of the said Henry 
W. Kingsbury, deceased, according to the true intent and meaning of 
the said will and according to law, hereby requiring the said exec- 
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utor to make and exhibit into the said corporation court a true and 
perfect inventory of the said goods, chattels, and credits, and also to 
makea just and true account of his actings and doings therein when 
thereto lawfully required. 
Given under my hand and the seal of the said court this tenth 
day of May, in the year 1870. 
E. M. LOWE, 


Judge Corporation Court of the City of Alexandria, Va. 


Teste: MORTON MARYE, 
Clerk of the Corporation Court of the City of Alexandria, Va. 


206 “ Expecting soon to start upon a military expedition, where 
death may overtake me, | leave this as a record of my wishes 
respecting the disposition of my property : 

“To my mother, Jane C. Kingsbury, 1 leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appraisal may 
be valued at that amount. 

“To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, IIl., left by my father, Julius J. B. Kings- 
bury, deceased. 

“To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition hereto, five thousand dol- 
lars, which I trust he will expend in completing his education. 

“'The remainder of my property of every description I leave to my 
devoted wife, Eva. I desire, moreover, that the provisions of this 
will may be carried out so that the yearly income of my wife for her 
own personal support shall never be less than two thousand dol- 
lars ($2,000). 

“As executors I name Ambrose E. Burnside, of Rhode Island, 
and Capt. John Taylor, com. dep’t, U.S. Army. 

“Signed at Fortress Monroe, Va., March 25th, 1862. 

“HENRY W. KINGSBURY, 
“ First Lieutenant 5th Reg’t Artillery, U.S. Army.” 


207 (A copy.) 
‘Teste: MORTON MARYE, 
Clerk of the Corporation Court of the City of Alexandria, Va. 


11. The statutes of the State of Virginia. And it was stipulated 
and agreed that reference might be made to said statutes, printed by 
authority of the State, by either party, both in this court and the 
supreme court, the same as if they were copied at large in the record 
in this case. 

12. A certified copy of an order from the county court of Cook 
county, Illinois, entered July —, 1870, showing that the complainant 
in the original bill had taken and perfected an appeal from the 
order of July 11, 1870, offered in evidence heretofore. 

13. A map of the city of Chicago. 

14. The following deposition of Simon B. Buckner, together with 
15—176 
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the certified copy of the deed attached thereto from Simon B. Buck- 
nerand Mary K. Buckner to Henry W. Kingsbury, dated May 15th, 
1861: 


STATE OF ILLINOIs, 
County of Cook, 


Tie People of the State of Illinois to George M. Davie, Esq., of the 
city of Louisville, county of Jefferson, State of Kentucky ; 


Whereas it has been represented to us that Simon B. Buckner is 

a material witness in a certain cause now depending in our 

208 circuit court of Cook county, in and for the county of Cook 
aforesaid, between Henry W. Kingsbury, by his next friend, 
Corydon Beckwith, complainant, and Ambrose E. Burnside and 
other defencants to the bill, and Mary K. Buckner and Simon B. 
Buckner, complainants, and Henry W. Kingsbury and other de- 
fendants to the cross-bill, and that the said witness resides at Louis- 
ville aforesaid, without the said State of Illinois, and that his per- 
sonal attendance cannot be procured at the trial of the said cause— 


Now, know ye that we, in confidence of your prudence and fidelity, 
have appointed you commissioner to examine the said witness, and 
do therefore authorize and require you to cause the said witness to 
come before you at such time and place as you may therefore desig- 
nate and appoint, and diligently to examine the said witness on the 
oath or affirmation of the said witness by you first duly in that be- 
half administered, and faithfully to take the deposition of the said 
witness upon all interrogatories inclosed with or attached to these 
presents, both on the part of the said plaintiffs and of the said de- 
fendants and none cthers, and the same, when thus taken, together 
with this commission and the said interrogatories, to certify unto 
our said circuit court of Cook county with the least possible delay. 


Witness Norman T. Gassette, clerk of our said court, and seal 
thereof, in said county, this 29th day of November, A. D. 1870. 


[L. s.] NORMAN T. GASSETTE, Clerk. 


h, 
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209 STATE OF ~—s . 
Cook County, 
In the Circuit Court of Cook County. 


Henry W. Kinaspury, by His Next Friend, Cry- 


DON — ITH, Bill of Com- 
" aint. In 
AMBROSE E. Burnsipr, JANE C. Kinaspury, MARY mnt ; 
J. Buckner, Simon B. Buckner, John J. D. Kings- . y: 
bury, Eva Lawrence, and Albert G. Lawrence. 
Mary K. Buckner and Simon B. BucKNER 
vs. Cross-bill. In 
Henry W. Kincspury, Eva LAWRENCE, ALBERT G. Chancery. 


LAWRENCE, and JANE C. K1INGsBury. 


To the complainant in said original bill and the defendants to said 
cross-bill of complaint and their solicitors: 

Take notice that on the thirtieth day of November, A. D. 1870, 
at 10 o’clock in the forenoon of said day,or as soon thereafter as 
counsel can be heard, the undersigned will sue out of the office of 

the clerk of the circuit court of the county of Cook afore- 
210 ~— said a dedimus protestatum or commission under the seal of 

said court and directed to George M. Davie, Esq., of the city 
of Louisville, in the county of Jefferson and State of Kentucky, or 
to any judge or justice of the peace of the county and State last 
above mentioned, to take the deposition of Simon B. Buckner upon 
the interrogatories hereto attached to be read in evidence on the 
part of the complainants in said cross-bill and defendants to said 
original bill on the hearing of the above-entitled cause pending in 
the said circuit court on the chancery side thereof, when and where 
you can appear and file cross-interrogatories and join in said com- 
mission if you so wish. 

Dated this twenty-second day of November, A. D. 1870. 

GOUDY & CHANDLER, 
Solicitors for said Complainants in said Oross-bill, &e. 


We hereby acknowledge service of the foregoing notice and at- 
tached interrogatories by a copy thereof this twenty-second day of 
November, A. D. 1870, and consent that the commission may issue 
at the time named above, any long notice being hereby waived. 

B. F. AYER, 
Attorney for Albert G.and Eva Lawrence. 
C. BECKWITH, 
Guardian ad litem of Henry W. Kingsbury. 


211 Interrogatories referred to in the foregoing notice and to 

be answered by Simon B. Buckner, a witness to be produced, 
sworn, and examined under and by virtue of the annexed commis- 
sion, before George W. Davie, Esq., or any judge or justice of the 
peace of the county and State last mentioned, in the within notice in 
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the cause therein mentioned and referred to and now pending in the 
circuit court of Cook county, in the State of Illinois, wherein Henry 
W. Kingsbury is complainant in the original bill and Ambrose E. 
Burnside, Jane C. Kingsbury, Mary J. Buckner, Simon B. Buckner, 
John J. D. Kingsbury, Eva Lawrence, and Albert G. Lawrence are 
defendants thereto, and Mary K. Buckner and Simon B. Buckner 
are complainants in the cross-bill, and Henry W. Kingsbury, Eva 
Lawrence, Albert G. Lawrence, and Jane C. Kingsbury are defendants 
thereto, on the part and behalf of said complainants in said cross-bill, 
and defendants Ambrose E. Burnside, Jane C. Kingsbury, Mary J. 
Buckner, Simon Bb. Buckner, and Jolin J. D. Kingsbury to said origi- 
nal bill, as follows, to wit: 

Int. 1. What is your name, age, and place of residence? A. 

Int. 2. Are you one of the defendants to the original bill and com- 
plainant in the erpss-bill in this suit? A. 

Int. 3. Are you acquainted with the other parties to this suit, or 
any of them; and, if so, how long have you known them respect- 

ively ? 
212 Int. 4. What relation, if any, do you bear to Mary K. Buck- 
ner, one of the complainants in said cross-bill, and when did 
that relation commence? A. 

Int. 5. Were you or not acquainted with Julius J. B. Kingsbury 
in his lifetime; and, if yes, for how long before his death had you 
known him? A, 

Int.6. When did he die; A. and did he die testate or intestate? <A. 

Int. 7. State,if you know, what children the said Julius J. B. Kings- 
bury left him surviving at his death; A. and did he leave any de- 
scendants of children? A. 

Int. 8. Were you or not acquainted with Henry W. Kingsbury, 
son of said Julius J. B. Kingsbury,in his lifetime; A. and, if yea, 
when did you first become acquainted with him and how intimately 
did you know him? A. 

Int. 9. State whether or not prior to the death of said Julius J. B. 
Kingsbury you were in any manner connected with the manage- 
ment of his property In Chicago ; A. and, if yea, state fully and par- 
ticularly what such connection was and give a history thereof. A. 

Int. 10. State whether or not you ever had at any time prior to 
his death any beneficial interest in any of said property or was the 
real owner thereof. <A. : 

Int. 11. State the cireumstances under which the deed dated Janu- 
ary 22d, 1555, executed by Julius J. B. Kingsbury, conveying 
a strip of the so-called “ Kingsburv tract,” seventy feet in 
width, along the east bank of the Chicago river, to you was, 
executed. A. 

Int. 12. What, if anything, was the consideration of that convey- 
ance? A. 

Int. 13. 
ance. A. 

Int. 14. State whether or not subsequent to the death of said Ju- 
lius J. b. Kingsbury you were in any manner connected with the 
management of the property which he left in Chicago; and, if so, 


’ 


State, if you know, what was the object of that convey- 


~~ wy Oe” FS & 
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state particularly what that connection was and give a_ history 
thereof. A. | 

Int. 15. When did you cease to have the charge and management 
of said property? A. | 

Int. 16. After you ceased to have the direct charge and manage- 
ment of said property who succeeded you in the care thereof? A. 

Int. 17. Under what arrangement did Ambrose E. Burnside take 
charge of said property: A. by whom made; A. and state fully 
the facts in regard thereto? A. 

Int. 18. Where did you and your wife reside May 15, 1871? A. 

Int. 19. Examine Exhibit A, attached to this commission, pur- 
porting to be a copy of a deed purporting to have been executed by 
yourself and said Mary Kk. Buckner, and state fully the cireum- 
stances under which the original deed of which said exhibit is a 
copy was executed. A. 

Int. 20. Who prepared thesame? A. 

Int. 21. When and where was it executed? A. 
214 Int. 22. Who was present? A. 

Int. 23. Where was said Henry W. Kingsbury at the time 
of its execution? A. 

Int. 24. How long prior to the time of its execution had you then 
last seen it; A. and when? A. 

Int. 25. State whether or not vou or said Mary K. Buckner had 
prior to the execution of said deed any understanding or arrange- 
ment with the said Henry W. Kingsbury about the execution of 
said deed or in presence of which said deed was executed. A. 

Int. 26. Had you or said Mary Kk. Buckner any communication, 
either in person, by mail, or otherwise, with said Henry W. Kingsbury 
upon the subject of the execution of said deed to him prior to its 
execution ; A. and, if yea, what communication? A. 

Int. 27. What, if anything, was the consideration of said deed? A. 

Int. 28. State whether or not any money or other consideration 
was paid to you or said Mary K. Buckner by said Henry W. Kings- 
bury or any other person for said deed? A. 

Int. 29. Was there any bargain, sale, or gift of the premises de- 
scribed in said deed by you or your wife to Henry W. Kingsbury? 
A. | 

Int. 30. Where did you say Henry W. Kingsbury first learn- of 
the execution of said deed? A. 

Int. 31. When did you nex: see him after the execution of said 

deed; A. and where? A. 
215 Int. 32. When and where, if ever, did you first have any 
conversation with him about said deed, and state fully what 
was sald? A. 7 

Int. 33. Did you or not ever have any other conversation with 
him or make any other communication to or receive any other com- 
munication from him, either before or after the execution of said 
deed, in relation thereto? <A. If yea, state the same fully and when 
it occurred? A. 

Int. 34. What was the cause, object, and intent of the execution of 
the said deed by you? State the same fully. A. 
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Int. 35. State, if you know, what was the object, intent, and in- 
ducement of the execution of said deed by sdid Mary K. Buckner, 
and state what means of knowledge you had thereof at the time of 
said execution? A. 

Int. 36. What, if anything, did you do with said deed after its 
execution? A. 

Int. 37. Was it ever delivered to the said Henry W. Kingsbury? 
A. 

Int. 38. What did you understand the value of the premises de- 
scribed in said deed, to wit, the undivided half of the Kingsbury 
tract and lots 5 and 6, block 35, original town of Chicago, was at the 
time of the execution of said deed? A. 

Int. 39. State what other property than that described in said deed, 
if any, the said Mary K. Buckner was possessed of at the time of the 

execution of said deed A. and what its value was. A. 
216 Int. 40. State what other property, if any, the said Henry 
W. Kingsbury then had A. and its value. A. 

Int. 41. State whether or not you were present when the said deed 
was signed and acknowledged by said Mary K. Buckner. A. 

Int. 42. For how long a time prior to the execution of said deed 
had you entertained the intention or purpose which you sought to 
carry out by its execution? A. ) 

Int. 43. What was the relation of yourself and Mrs. Buckner with 
said Henry W. Kingsbury at the time of the execution of said deed, 
and what had there been prior thereto? A. 

Int. 44. State whether or not after the execution of said deed said 
Henry W. Kingsbury made any claim to the premises described in 
said deed or exercised any acts of ownership over the same; and, if 
so, What claim or what acts. A. 

Int. 45. What change, if any, took place in the management of 
said property or the manner in which the rents and profits thereof 
were disposed of upon or after the examination of said deed? A. 

Int. 46. What part, if any, had the said Henry W. Kingsbury 
ever taken in the management of the said property to your knowl- | 
edge prior to the 25th of March, 1862? A. 

Int. 47. In what manner had the income derived therefrom, sub- 

sequent to the death of the said Jnlius J. B. Kingsbury and 
217 ~before March 25th, 1862, been disposed of? A. 
Int. 48. Where and in what manner was the life of Henry 
W. Kingsbury passed? A. 
Int. 49. Give the full name of Mrs. Buckner before her marriage. 


Int. 50. When, from whom, and under what circumstances did 
you first learn that said Henry W. Kingsbury left any will or writ- 
ing purporting to be his last will and testament? A. 

Int. 51. State, if you know, to what congressional district said 
Henry W. Kingsbury was credited upon his appointment as a cadet 
at West Point. A. 

Int. 52. If you know of anything further which would be oi ad- 
vantage to the complainants in the cross-bill and the defendants to 
the original bill of complaint in this cause, state the same fully. A. 


le 
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Int. 53. State whether there was any child or children issue of 
your marriage with Mrs. Buckner ; and, if yea, state when the same 
was or were born, and state whether the same is or are now living. 


A. 
GOUDY & CHANDLER, 


Solicitors, etc. 
(Book 212 of Deeds, page 624.) 


Be it known that Simon B. Buckner and Mery K. Buckner, 

218 his wife, of the city of Louisville and State of Kentucky, in 

consideration of the sum of one dollar in hand paid and the 

natural love and affection we bear to our brother, Henry W. Kings- 

bury, do hereby grant, bargain, sell, and convey to said Henry W. 

Kingsbury, of the United States Army, his heirs and assigns for- 
ever, the following property, viz: 

One undivided half of lots number- five (5) and six (6), in block 
number thirty-five (35), in the original town of Chicago, in the 
county of Cook and State of Illinvis, and also all of our right, title, 
and interest in the Kingsbury tract, so called, being the tract of 


thirty-five acres, more or less, purchased from James Kinzie by the 


late Major Julius J. B. Kingsbury, of the U.S. Army, as per deed 
of said Kinzie, on record in the clerk’s office of Cook county, Illi- 
nois, the said tract being the south half of what remained of the 
northwest quarter of section nine, in township thirty-nine, range 
fourteen, in said Cook county, Illinois, after deducting therefrom 
the town of Waubansia. The other interest in said land and tene- 
ments, ete., included in this deed now belongs to said Henry W. 
Kingsbury, as one of the heirs of the late Major J. J. B. Kingsbury, 
and the entire property being subject to the dower interest of his 
Jane C. Kingsbury : 

To have and to hold the same to the said grantee, his heirs and 
assigns forever, the grantors covenanting that they will warrant 

the property hereby conveyed. 


219 In witness whereof we have hereunto set our bands and 
seals at Louisville this fifteenth day of May, 1861. 
; SIMON Bb. BUCKNER. [seau. 
MARY K. BUCKNER. ~~ 


STATE OF KENTUCKY, 
y ad set > 
County of Jefferson, 


Be it remembered that on this 15th day of May, A. D. 1861, before 
me, C. L. Thommason, a notary public in and for said State and 
county, duly commissioned and qualified, appeared Simon B. Buck- 
ner and Mary K. Buckner, his wife, who are personally known to 
me to be the persons whose names are subscribed to the foregoing 
deed as having executed the same, and acknowledged that they had 
executed the same for the uses and purposes therein expressed. 

And the said Mary K. Buckner, wife of the said Simon B. Buck- 
ner, being of lawful age and having been by me, separate and apart 
from her said husband, examined and the contents of the said deed 
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fully made known and explained to her, acknowledged that she had 
executed the same and relinquished her dower to the lands and 
tenements therein mentioned voluntarily and without compulsion 
of her said husband. 

In witness whereof I have hereunto set my hand and 
[seAL.] affixed my official seal this fifteenth day of May, A. D. 


220 C. S. THOMMASON, 
Notary Public for Jefferson County, State of Kentucky. 


No. 44987. Filed May 17th, 1861. 


STATE oF ILLINOIS, | wie 
County of Cook. {°’ 


I, Norman T. Gassette, clerk of the circuit court and ex officio re- 
corder in and for said county, in the State aforesaid, do hereby cer- 
tify that the annexed is a true copy of the recordfof a certain instru- 
ment filed in my office on the 17th day of May, A. D. 1861, and 
recorded in Book No. 212 of Deeds, on page 624. 

In testimony whereof I have hereunto set my hand and 
[u. s.] affixed the seal of our said court, at Chicago, this 23rd day 
of November, A. D. 1870. 
NORMAN T. GASSETTE, 
Clerk of the Circuit Court and ex Officio 
Recorder of Cook County. 


Counsel for Mrs. Eva Lawrence, one of the defendants to the origi- 
nal bill and to the cross-bill in this cause, object to direct interrogato- 
ries numbered 19, 20, 21, 22, 28, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 


34, 35, 36, 37, 38, 39, 40, 41, 42, 45, 44, 45, 46, 47, and 48, propounded ° 


to Simon B. Buckner, and to each of them severally, as im- 
221 material and incompetent, and propose the following cross- 
interrogatories to be answered by the said witness: 

Cross-interrogatory 1. Were youor not, at the time of the execu- 
tion of the deed referred to in direct interrogatory 19, a citizen of the 
State of Kentucky? -If yea, how long had you then been a citizen 
of that State? A. 

Cross-int. 2. Did you at the time referred to in the preceding cross- 
interrogatory hold any officiai position in the State of Kentucky? 
A. If yea, what position? A. And if you held more than one office, 
state what offices you held and for how long a term you had then 
held any such office or offices. A. 

Cross-int. 3. Had you been at any time previous to the year 1861 
connected with the United States Military Establishment? A. If 
yea, state when and where and how that connection first commenced, 
how long continued, what positions you held during that time in 
the Army of the United States,and when you retired from the 
Army. A. 

Cross-int. 4. If you shall state in answer to cross-interrogatory 2 
that you were the adjutant general of the State of Kentucky in May, 
1861, state when you were appointed or elected to said office, A. by 
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whom you were so appointed or elected, A. and for how long a time 
you were chosen. 
Cross-int. 5. Did you continue to hold and exercise said office of 
adjutant general until the expiration of the term for which 
222 you were chosen, or how otherwise? A. If not, when did 
you cease to officiale as such officer and what — the cause or 
inducement which led to your withdrawal from that service? A. 
Cross-int. 6. Were you or not connected with the Confederate miii- 
tary service during the late civil war? A. If yea, when did you 
first enter that service and where? A. And how long did you remain 
connected with that service, what positions did you occupy during 
the war, and how and by whom or by what authority were you ap- 
pointed to these positions? A. 
Cross-int. 7. Did you or not in the spring or summer of 1861 visit 


' the city of Washington? A. If yea,when did you arrive there, A. 


how long did you remain there or in that vicinity, A. and when did 
you return to the State of Kentucky ? 

Cross-int. 8.. How long did you remain at your home in Louis- 
ville and how long within the Union lines, so called, after your re- 
turn from Washington in,the summer of 1861? A. And where did 
you — afterwards? A. Did you abandon your residence at Louis- 
ville? A. If yea, did your family, or any or what portion of it, ac- 
company or follow you? A. 

Cross-int. 9. Did you ever inform the late Henry W. Kingsbury 
of the purpose or object you had in view in the execution of the 
deed referred to in direct interrogatory 19? A. If so, when and 
where? A. 

Cross-int. 10. When and where did you last see the said Henry 

W. Kingsbury ? 
223 Cross-int. 11. To whom did you ever communicate the in- 

tention you sought to carry out by the execution of the deed 
above referred to at any time prior to the date of said deed? A. 
When and where was it that such intention was expressed? A, 
Did any one know that you entertained such an intention, so far as 
you are aware, before the deed was executed? A. If so, who, A. 
and how and when were they apprised of it? A. 

Cross-int. 12. Did or not Mrs. Lawrence or some one in her behalf 
or otherwise, after the late Henry W. Kingsbury’s death, send you 
information in relation to the writing executed by him at Fortress 
Monroe purporting to be of the nature of a last will and testament? 
A. If so, when and where did you receive that information? A. 

Cross-int. 138. Where were you and your family at the time of the 
said Henry W. Kingsbury’s death? A. Were there at that timeany 
regular postal communication- between the place of Mrs. Lawrence’s 
residence and the section of country where you then were? A. 

Cross-int. 14. How long were such postal communications inter- 
rupted, A. and when for the first time after the said Henry W. 
Kingsbury’s death were you in a position to receive and send freely 
communications by post from and to Mrs. Lawrence? A. 

Cross-int. 15. When and from where did you first receive a copy 
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fully made known and explained to her, acknowledged that she had 
executed the same and relinquished her dower to the lands and 
tenements therein mentioned voluntarily and without compulsion 
of her said husband. 

: In witness whereof I have hereunto set my hand and 
[sEAL.] affixed my official seal this fifteenth day of May, A. D. 

i861. 
220 C. S. THOMMASON, 
Notary Public for Jefferson County, State of Kentucky. 


No. 44987. Filed May 17th, 1861. 


State or Ibtinors, |... 
County of Cook. |" 


I, Norman T. Gassette, clerk of the circuit court and ex officio re- 
corder in and for said county, in the State aforesaid, do hereby cer- 
tify that the annexed is a true copy of the recordfof a certain instru- 
ment filed in my office on the 17th day of May, A. D. 1861, and 
recorded in Book No. 212 of Deeds, on page 624. 

In testimony whereof I have hereunto set my hand and 
[u. s.] affixed the seal of our said court, at Chicago, this 23rd day 
of November, A. D. 1870. 
NORMAN T. GASSETTE, 
Clerk of the Circuit Court and ex Officio 
Recorder of Cook County. 


Counsel for Mrs. Eva Lawrence, one of the defendants to the origi- 
nal bill and to the cross-bill in this cause, object to direct interrogato- 
ries numbered 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34, 35, 36, 37, 38, 59, 40, 41, 42, 43, 44, 45, 46, 47, and 48, propounded 

to Simon B. Buckner, and to each of them severally, as im- 
221 material and incompetent, and propose the following cross- 
interrogatories to be answered by the said witness: 

Cross-interrogatory 1. Were youor not, at the time of the execu- 
tion of the deed referred to in direct interrogatory 19, a citizen of the 
State of Kentucky? -If yea, how long had you then been a citizen 
of that State? A. 

Cross-int. 2. Did you at the time referred to in the preceding cross- 
interrogatory hold any official position in the State of Kentucky? 
A. If yea, what position? A. And if you held more than one office, 
state what offices you held and for how long a term you had then 
held any such office or offices. A. 

Cross-int. 3. Had you been at any time previous to the year 1861 
connected with the United States Military Establishment? A. If 
yea, state when and where and how that connection first commenced, 
how long continued, what positions you held during that time in 
the Army of the United States, and when you retired from the 
Army. A. 

Cross-int. 4. If you shall state in answer to cross-interrogatory 2 
that you were the adjutant general of the State of Kentucky in May, 
1861, state when you were appointed or elected to said office, A. by 
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whom you were so appointed or elected, A. and for how long a time 
you were chosen. 
Cross-int. 5. Did you continue to hold and exercise said office of 
adjutant general until the expiration of the term for which 
222 you were chosen, or how otherwise? A. If not, when did 
you cease to officiale as such officer and what — the cause or 
inducement which led to your withdrawal from that service? A. 
Cross-int. 6. Were you or not connected with the Confederate mili- 
tary service during the late civil war? A. If yea, when did you 
first enter that service and where? A. And how long did you remain 
connected with that service, what positions did you occupy during 
the war, and how and by whom or by what authority were you ap- 
pointed to these positions? A. 
Cross-int. 7. Did you or not in the spring or summer of 1861 visit 


~ the city of Washington? A. If yea, when did you arrive there, A. 


how long did you remain there or in that vicinity, A. and when did 
you return to the State of Kentucky? 

Cross-int. 8. How long did you remain at your home in Louis- 
ville and how long within the Union lines, so called, after your re- 
turn from Washington in,the summer of 1861? A. And where did 
you — afterwards? A. Did you abandon your res Jence at Louis- 
ville? A. If yea, did your family, or any or what portion of it, ac- 
company or follow you? A. 

Cross-int. 9. Did you ever inform the late Henry W. Kingsbury 
of the purpose or object you had in view in the execution of the 
deed referred to in direct interrogatory 19? A. If so, when and 
where? A. 

Cross-int. 10. When and where did you last see the said Henry 

W. Kingsbury ? 
223 Cross-int. 11. To whom did you ever communicate the in- 

tention you sought to carry out by the execution of the deed 
above referred to at any time prior to the date of said deed? A. 
When and where was it that such intention was expressed? A, 
Did any one know that you entertained such an intention, so far as 
you are aware, before the deed was executed? A. If so, who, A. 
and how and when were they apprised of it? A. 

Cross-int. 12. Did or not Mrs. Lawrence or some one in her behalf 
or otherwise, after the late Henry W. Kingsbury’s death, send you 
information in relation to the writing executed by him at Fortress 
Monroe purporting to be of the nature of a last will and testament? 
A. If so, when and where did you receive that information? A. 

Cross-int. 138. Where were you and your family at the time of the 
said Henry W. Kingsbury’s death? A. Were there at that timeany 
regular postal communication- between the place of Mrs. Lawrence’s 
residence and the section of country where you then were? A. 

Cross-int. 14. How long were such postal communications inter- 
rupted, A. and when for the first time after the said Henry W. 
Kingsbury’s death were you in a position to receive and send freely 
communications by post from and to Mrs. Lawrence? A. 

Cross-int. 15. When and from where did you first receive a copy 
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of the writing referred to in cross-interrogatory 12, A. and 
224 when and by whom were you first informed of the contents 
of said writing or its substance and purport? A. Where 
were you resident at that time, A. and have you or not since then 
continued to reside uninterruptedly in the United States? A. 
Cross-int. 17. Please state specifically what portions, if any, of the 
real estate of the late Julius J. B. Kingsbury left by him at his de- 
cease were sold or disposed of by his legal representatives after his 
decease and prior to the death of his son, the late Henry W. Kings- 
bury. Please give the dates and particulars of all such alienations, 
including the names of the purchasers and price received and a 
general description of the property sold in each instance. A. 
Cross-int. 18. Please state whether you or your wife have received 
any portion of the proceeds of the sales inquired of in the previous 
cross-interrogatory. A. If yea, what sums have been so received 
by you or her and when were they so received? A. 
B. F. AYER, 
Solicitor for Eva Lawrence. 


Cross-interrogations upon the part of the complainant- on the said 
cross-bill and the defendants (except Eva Lawrence and Albert 
G. Lawrence) to the original bill — to the new matter inquired 
about in the cross-interrogatories on the part of Eva Lawrence. 


225 1. State the reason why you retired from the United States 
Army previous to the year 1861. | 

2. For how long a time before you entered the Confederate mili- 
tary service did you have any purpose or intention of so doing? 

3. Had you any such intention at or before the time of the exe- 
cution of the deed of May 15th, 1861, to Henry W. Kingsbury ? 

4. State whether or not the condition of the country had any in- 
a in the making of said deed of May 15th, 1861; and, if so, 
what. 

5. State whether or not said deed was made with any view of your 
entering the Confederate military service. 

6. If your visit to Washington in the summer of 1861 had any 
reference to matters in controversy in this suit, you may state fully 
the facts in regard to the same. | 

7. How does the account between yourself and your wife or your 
wife and the estate of the late Henry W. Kingsbury stand, taking 
into consideration the proceeds of sales inquired about in cross-inter- 
rogatory on the part of the defendant, Eva Lawrence, and the rents 
and profits received from the property of the late Julius J. B. Kiugs- 
bury and the payments made by you or your wife or both ? 

8. If you know of any other matter of advantage to the complain- 
ants in the said cross-bill in this suit, state the same fully. 


GOUDY & CHANDLER, 
Solicitors, &c., &e. 
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226 The deposition of Simon B. Buckner, of the county of Jeffer- 

son, State of Kentucky, a witness of lawful age, produced, 
sworn, and examined upon his corporal oath on the 15th day of 
December, in the year of our Lord eighteen hundred and seventy, 
at the office of George M. Davie, in the city of Louisville, in the 
county and State aforesaid, by me, the said George M. Davie, a 
commissioner duly appointed bv a dedimus potestatum or commis- 
sion issued out of the clerk’s office of the circuit court of Cook 
county,in the Stateof Illinois, bearing teste inthe nameof Norman 
T. Gassette, clerk of said circuit court, with the seal of said court 
affixed thereto, and to me directed as such commissioner, for the 
examination of the said S. B. Buckner, a witness in a certain suit 
and matter in controversy now pending and undecided in the 
said circuit court, wherein Henry W. Kingsbury, by his next 
friend, Corydon Beckwith, is plaintiff, and Ambrose E. Burnside, 
Marv J. Buckner, Simon B. Buckner, Jane C. Kingsbury, John J. 
D. Kingsbury, Eva Lawrence, and Albert G. Lawrence are defend- 
ants, in behalf of the said Mary J. Buckner and Simon B. Buck- 
ner, as well as upon the cross-interrogatories of Eva Lawrence 
as on the interrogatories of the said Mary K. Buckner and S. B. 
Buckner, and upon the cross-bill of the said Mary K. Buckner 
and Simon B. Buckner in said suit, complainants, against Henry 
W. Kingsbury, Eva Lawrence, Albert G. Lawrence, and Jane C. 
Kingsbury, defendants to said cross-bill, in behalf of said com- 
plainants in said cross-bill, which were attached to and inclosed 
with the said commission, and upon none others. 


227 The said S. B. Buckner, being first sworn by me as a wit- 

ness in the said cause, previous to the commencement of his 
examination, to testify the truth, as well on behalf of the plaintiff in 
the original bill as the defendants thereto, and as well on behalf of 
the defendants to the cross-bill as of the plaintiffs to the same, in 
relation to the matters in controversy between the said plaintiffs 
and defendants, so far as he should be interrogated, testified and 
deposed as follows: 


Int. 1. What is your name, age, and residence? 

Answer to Int. 1. My name is Simon Bolivar Buckner; my age, 
47 vears; I| reside in Louisville, Kentucky. 

Int. 2. Are you one of the defendants to the original bill and a 
complainant in the cross-bill in this suit ? 

Answer to Int. 2. I am. 

Int. 3. Are you acquainted with the other parties to this suit or 
any of them; and, if so, how long have you known them respectively ? 

Answer. I am acquainted with Mary K. or J. Buckner, Jane C. 
Kingsbury, Ambrose E. Burnside, Eva Lawrence, and John J. D. 
Kingsbury. I have known the first and second named parties since 
1844; the third named I have known since 1841; the fourth I have 
— since 1857 or 1858, and the fifth I have known since about 

858. 

Int. 4. What relation, if any, do you bear to Mary K. Buckner, 
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one of the complainants in said cross-bill, and when did that 
228 relation commence? 
Answer. I am her husband. We were married May 2nd, 
1850. 

Int. 5. Were you or not acquainted with Julius J. B. Kingsbury 
in his lifetime; and, if yes, for how long before his death had you 
known him ? 

Answer. I was acquainted with him in his lifetime. I knew him 
for nearly twelve years previous to his death. 

Int. 6. When did he die, and did he die testate or intestate ? 

Answer. He died in June, 1856. He died intestate. 

Int. 7. State, if you know, what children the said Julius J. B. 
Kingsbury left him surviving at his death, and did he leave any 
descendants of children ? 

Answer to 7 Interrogatory. He left a daughter, Mary J. Buckner, 
my wife, and a son, Henry W. Kingsbury, neither of whom had 
living descendants at the time of his death. 

Int. 8. Were you or not acquainted with Henry W. Kingsbury, 
son of said Julius J. B. Kingsbury, in his lifetime; and, if yea, when 
did you first become acquainted with him and howintimately did you 
know him ? 

Answer to 8 Interrogatory. I have known Henry W. Kingsbury 
from his early boyhood in 1844; our intimacy was that of an older 
and younger brother. | 

Int. 9. State whether or not, prior to the death of said 

229 = JuliusJ. B. Kingsbury, you were in any manner connected with 

the management of his property in Chicago; and, if yea, state 

fully and particularly what such connection was, and give a history 
thereof. | 

Answer to 9 interrogatory. I was connected with the management 
of his property in Chicago prior to his death. I was the agent for 
the management of his whole estate in Illinois, dating from March, 
1855, under a general power of attorney, which was recorded in the 
office of the recorder of deeds in Chicago, Illinois, the original — 
which was in my possession, but is now lost. Being on a leave of 
absence from my military duties, aud on a visit to my father-in- 
law’s family,in Detroit, [ accompanied Major J. B. Kingsbury, at his - 
request, to Chicago. <A few days after our arrival there, I think in 
January or February, 1855, he proposed to me to resign my com- 
mission in the United States Army and take charge, as his agent, of 
all his business in Chicago, offering me a salary as a compensation 
for relinquishing my position in the army. On his urgent and re- 
peated solicitations I complied with his request, resigned my com- 
mission in the United States Army, and entered upon my duties as 
his agent in Chicago. The authority under which I acted was a 
full power of attorney from Major J. B. Kingsbury, authorizing 
leases, loans, and improvements on his property in Chicago. 

Int. 10. State whether or not you ever had, at any time prior to 
his death, any beneficial interest in any of said property, or was the 
real owner thereof. 
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230 Answer to Int. 10. I had no beneficial interest and was not 
the real owner of any of ‘it. 

Int. 11. State the circumstances under which the deed dated Jan- 
uary 22d, 1854, executed by said Julius J. B. Kingsbury, conveying 
a strip of the so-called “ Kingsbury tract,” seventy-five feet in width 
along the east bank of the Chicago river, to you was executed. 

Answer to Int. 11. A proposition was pending in the common coun- 
cil of Chicago to widen the North Branch of the Chicago river. It 
was supposed to be the intention of those who favored the proposi- 
tion to require the river to be widened by cutting off a large part of 
the water front of Major Kingsbury’s property without granting com- 

vensation therefor. ‘lo meet what was thought to be an act of in- 
justice, Major Kingsbury, under the advice of counsel, conveyed to 
me the entire water front of the “ Kingsbury tract,” so called, to the 
depth of seventy feet from the water line. I was a trustee only of 
this property, and it has always been my purpose to fulfill the trust 
by restoring this property at the proper time to the estate. That 
property was conveyed to me by an absolute deed, with no reserva- 
tion or trust expressed; but, in truth and honesty, it was for the 
benefit of Major Kingsbury and, if he should die, for his children. 
No writing was given by me declaring the trust, and the perform- 
ance of the duty rested, without evidence, solely with my integrity. 

I had Major Kingsbury’s confidence; he had my word. The 
221 deed I made in 1861 to Henry Kingsbury, although absolute 

on its face, was for the benefit of his sister, my wife, and by 
that very deed I fulfilled my word to Major Kingsbury, and exe- 
cuted the private trust by conveying to Henry Kingsbury the very 
property for which I held an absolute deed. His widow and heir 
now hold his interest in that property by my performance of a 
private trust, of which there was no evidence but my faith. 

Int. 12. What, if anything, was the consideration of‘that convey- 
ance ? 

Ans. to Int. 12. There was no consideration whatever except that 
stated in my answer to the 11th interrogatory. 

Int. 13. State, if you know, what was the object of that convey- 
ance. 

Answer to Int. 13. I have fully answered this question in my 
answer to the llth interrogatory. Il refer to that answer as my 
answer to this. 

Int. 14. State whether if not subsequent to the death of the said 
Julius J. B. Kingsbury you were in any manner connected with the 
management of the property which he left in Chicago; and, if so, 
state what that connection was and give a history thereof. 

Answer to Int. 14. After the death of J. J. B. Kingsbury, in 1856, 
I continued to occupy the same relation as general agent for the 
management of his estate that I occupied towards him when living. 
It was the desire of his widow, of Henry W. Kingsbury, his son, and 

of my wife that I should so continue. No change, therefore, 
232 occurred in the management of the estate, but I continued to 
act as before with the full assent and at the mene of Mrs. 


Jane C. Kingsbury and both of Major Kingsbury’s children. 
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Int. 15. When did you cease to have the charge and management 
of said property ? 

Answer to Int. 15. I did not cease to have general control and 
management of the property in question until August or September, 
1861, but before the termination of this ageney there had been one 
or two changes in the mode of conducting the agency. 

Int. 16. After you ceased to have direct charge and management 
of said property who succeeded you in the care thereof? 

Answer to Int. 16. General Ambrose Ek. Burnside. 

Int. 17. Under what management did Ambrose E. Burnside take 
charge of said property—by whom made? And state fully the facts 
nl regard thereto. 

Answer to Int. 17. In 1857 I resumed my residence in Kentucky. 
In consequence of my absence from Chicago much of the time, and 
of the fact that extensive improvements were in progress on the 
property, | procured the assistance of General Ambrose E. Burnside 
to supervise the business in my absence. From the summer or 
autummnof,l think, IS5S muchof the business was conducted through 
him. Atter the completion of these improvements it was thought 
that the income from the estate for one or two vears might be insuf- 

ficient to meet accrued and accruing liabilities. In conse- 
233 quence of this a more distinet arrangement was made with 

General Burnside—I think late in 1859 or early in 1860—in 
which it was stipulated that should there’ be any such deficiency 
the necessary sums were to be advanced by said Burnside until the 
supposed increase of its Income would enable the estate to discharge 
its indebtedness to him. The particular details of this arrangement 
[ do not recollect, but he was thereby thrown more closely in the 
business management of theestate, but | did not consider my super- 
vising control withdrawn. Henry W. Kingsbury and my wife, 
represented by me, were. partiesto thisarrangement. I believe Mrs. 
Jane C. Kingsbury also was, but I am not certain. 

Int. 18. Where did you and your wife reside May 15th, 1861 ? 

Answer to Int. 15. We resided in Louisville, Jefferson county, 
Kentucky. , | 

Int. 19. kxamine “ Exhibit A” attached to this commission, pur- 
porting to be a copy of a deed purporting to have been executed by 
yourself and said Mary K. Buckner, and state fully the cireum- 
stances under which the original deed, of which said exhibit isa 
copy, Was executed. 

Answer to Int. 19. Ll appeared to be the owner of a part of the 
property known as the “ Kingsbury traet,” on the Chicago river, by 
a deed made to me by Major Julius J. B. Kingsbury in his life- 
time, but was In fact only a trustee for the heirs, and I had some 

interest as husband in the share of my wife in the property in 
254 Chicago, descended from her father, and I had intended fora 

long time before the deed marked “ Exhibit A” was made to 
divest myself of al! such interest for the benefit of my wife. The 
disturbed condition of the country and the uncertainty of future 
events in May, 1861, induced me to put in execution such intention 
at that time without furtherdelay. 1 accordingly consulted with my 
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wife and determined to convey her title and interest, together with 
the property or title held in my name, to her brother, with the view 
of having an undivided half of all the real estate situated in Chicago 
and which formerly belonged to Major Kingsbury conveyed to my 
wife or in such way to give her the full control and benefit of all of 
her estate derived from her father free from any interest of mine. 
The deed was made in pursuance of such purposes and no other 
and with the full expectation that it would be accomplished in such 
way as might be directed by my wife. My wife and myself both 
had implicit confidence in her brother, and were on the most inti- 
mate and affectionate terms with him, and the idea that any ad- 
vantage would be taken of the conveyance to him did not enter our 
minds. 

There was no particular time or manner when and how the deed 
should be made by her brother discussed or fixed, because we were 
satisfied that my wife’s interest would be safe in his hands, and that 
he would act in the proper way to please my wife. I consulted with 

Wm. F. Barrett, Esq., an attorney in Louisville, who was a 
235 particular friend, with regard to the matter, and he prepared 

the deed and was present, I think, when it was executed. 
This deed was made at the time of its date at Louisville, Ky., and 
was sent by me to D. W. Mitchell, of Chicago, Ills, who was the 
agent in charge of the property, with directions to file the same for 
record. There was no personal delivery of the deed by me or my 
wife, unless the fact just stated was such a delivery. I do not mean 
to say there was any arrangement with my wife’s brother in regard 
to my making said deed, but we were satisfied, from our knowledge 
of his character, that he would assent to any suggestion that might 
be made by my wife or myself with regard to her property. The 
troubled condition of the country was the occasion, not the cause, 
of the conveyance. It had been contemplated and determined on 
long before, and the national troubles only reminded me of the de- 
lay in accomplishing a previous purpose. ‘That purpose was that 
my wife should be the soie beneficiary of her inheritance, and to 
accomplish that and that alone I made the conveyance. I was then 
owner of the lands in possession, lying in Hart county, Kentucky, 
worth fully forty thousand dollars. 1 did not convey them, because 
they were my own, my sole object being to insure my wife her in- 
heritance, and not to secure myself against any misfortunes of the 
future. I likewise owned a residence in the city of Louisville worth 

more than twenty thousand dollars. That was not conveyed, 
.236 because it was mine and constituted no part of ‘what | con- 

ceived it to be my duty to wife to convey. I also had lands 
in Minnesota worth five thousand dollars belonging to me in my 
own right. I did not convey that either, but retained it until after 
the war, when I sold part of it. I should have stated in answer to 
the eleventh interrogatory that I did not execute the private trust 
existing between Major Kingsbury and me sooner than May, 1561, 
because there was a suit in Chicago with reference to the bank of 
the Chicago river opposite to the trust property which I held, and 
which suit might affect the property I held, and I was advised by 
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youl legal counsel not to rr convey until the termination of that 
suit. J followed that advice until May, 1861, and then made the 
conveyance to Henry W. Kingsbury, determining to disengage my- 
Sell Trot any likterest in the estate of ny wife and to execute any 
trust or duty | owed. 1 did not even let them know whether that 
suit had been determined 

lat. 20. Who prepared the same”? 

Answer to Int. 20. William IF. Barrett, of Louisville, Kentucky. 

fut. 21. When and where was it executed ? 

Auswer to Int. 21. In Louisville, Ky., May 15, 1861. 

fut. 22. Who was preseul t 

Answer to lut. 22. My wife and I and, 1 think, Mr. W. F. Bar- 

rect, ‘ 
237 Lut. 28. Where was said Henry W. Kingsbury at the time 
of the execution 7? 

Answer to Int. 25. Kither at the United States Military Academy, 
at West Point, New York, or in Washington city. [am not certain 
at which place. ’ 

lnt. 24. How long prior to the time of the execution had you last 
seen hit, and Where? 

Answer to Int. 24. [ had last seen him at West Point; the exact 
tinue | do not retnember; it was some months before the execution 
of the deed. | think not later than the previous December or Jan- 


Int. 20. State Whether or not you or said Mary Kk. Buckner had 
prior to the eXecution of said deed any understanding, arrangement, 
or agreement with said Henry W. Wkingsbury about the execution 
of said deed or in pursuance of which said deed was executed ? 


\us pil 2. We kad 2) 
2b. Thad you or said Mary Kk. Buckner any communication, 
eltler in person or taail or otherwise, with said Henry W. Kings- 
bury upon the subject oi the execution of said deed to him prior to 
sexecuuoli; and, lf Vea, Wuat communication ? 


Answer tu int. 2b. 1 have no recollection of any whatever. Iam 
sure there Was hone. 

lnt. 27. What, cli vu ig, Was Lile consideration of said deed? 

Answer to int. 27. Lhere was no consideration for It. 
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Int. 31. When did you next see him after the execution of said 
deed, and where? 

Answer to Int. 31. I first saw him in Washington city on the 
evening of July 4th, 1861. I saw him there several times between 
that evening and about the 9th of the same month, when I left 
Washington city. 

Int. 32. When and where, if ever, did you first have any conver- 
sation with him about said deed? And state fully what was said, 

Answer to Int. 32. 1 met Henry W. Kingsbury in Washington 
city in July, 1861. I reached that place on the 4th of July of. that 
year and left on or before the 9th of the same month. Henry was 
there in Washington or near there, on the staff of Gen’l MeDowell, 

and | met him three or four times, | think, while I was there. 
239 There was nothing said about the property in Chicago at 

the first or second interviews. At the third or fourth interview 
we were walking on the street near the President’s House, and he 
was talking of the troubles in the country, when I remarked to him, 
“ By the way, the property of your sister has been deeded to you and 
I want you to look after her interests and see that she has her prop- 
perty;” and he remarked, “ That was all right or very well,” or some 
words to that effect. ‘This isthe substance of the conversation. That 
was the only conversation I ever had with him on the subject, and 
I never met him after the deed was made except on that visit to 
Washington city. ' 

Int. 33. Did you or not ever have any other conversation with 
him or make any other communication to or receive any other 
communication from him, either before or after the execution of said 
deed, in relation thereto? And,if yea,state the same fully and where 
it occurred. 

Answer to Int. 33. None whatever, that I can remember. 

Int. 34. What was the cause, object, and intent of the execution 
of said deed? State the same fully. 

Answer to Int. 34. I have replied fully to this question in my an- 
swer to interrogatories Nos. 11 and 19. I refer to those answers and 
make them my answers to this interrogatory. 

Int. 35. State, if you know, what was the object, intent, and 
240 inducement of the execution of said deed by said Mary k. 
Buckner, and state what means of knowledge you had thereof 

at the time of said execution. : 

Answer to Int. 35. They were the same that induced the execu- 
tion of the deed by me, asstated in my replies to interrogatories Nos. 
1) and 19. I know this from conversations with her at different 
times before the execution of the deed, some of which conversations 
occurred many months before the execution of the deed, and some, 
I think, two or three years before. There had been for some years 
a friendly contest between my wife and me with reference to her in- 
heritance. Her wish was that I should have a larger interest than 
my marital rights gave me,and my wish was that she should be 
beneficiary of the estate descended from her father. I do not mean 
to say that my wife’s desire to give a larger interest than I had as 
—— caused the delay of a conveyance for her sole benefit, be- 
v—176 
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‘ause I believe that if at anv moment I had been positive or man- 
datory she would have vielded; but I do say that as soon as she 
wave her willing consent, in May, 1861, I caused the conveyance to 
be made; and I further say that I would have insisted upon the 
consent sooner than May, 1561, had it not been for the embar-ass- 
ments of the estate, one of which grew out of the effort to appropriate 
the river-bank property, to prevent which the deed of Major Kings- 
bury to me above referred to was made. 

Int. 36. What, if anything, did you do with said deed after its 

execution ” 


241 Answer to Int. 86. I sent it to D. W. Mitchell, my agent 
for collecting rents of the estate in Chicago. 
Int. 37. Was it ever delivered to Henry W. Kingsbury ° ? 


Annies to Int. 37. No. 

Int. 38. What did you understand the value of the premises de- 
scribed in said deed, to wit, the undivided half of the Kingsbury 
tract and lots 5 and 6, block 35, original town of Chicago, was at 
the time of the execution of said deed? 

Ans. to Int. 38. I estimated the value of my wife’s interest at about 
five hundred thousand dollars at that time. 

Int. 39. State what other property than that described in said deed, 
if any, the said Mary Kk. Buckner was possessed of at the time of 
the execution of said deed, and what its value was. : 

Answer to Int. 39. The only other property she owned was an un- 
divided half of her father’s property in Waterbury, Connecticut, 
subject to her mother’s right of dower. Its estimated value was 
about three thousand or thirty-five hundred dollars. It yielded no 
income to her. 

Int. 40. State what other property, if any, the said Henry W. 
Kingsbury then had, and its value. 

Answer to Int. 40. He had only the remaining undivided half of 
his father’s property in Waterbury, Connecticut, subject to his 
242. =mother’s right of dower. Its estimated value was about three 
thousand or thirty-five hundred dollars. 
Int. 41. State whether or not you were present when the said deed 
was signed and acknowledge d by the said Henry W. Buckner? 
Answer to Int. 41. Yes; I was present. 
Int. 42. For wm long a time prior to the execution of said deed 


had you entertained the Intention OV purpose which vou sought to 
carry out by its oe lon? 

Answer to Int. 42. For several vears. 

Int. 45. What were the relations of yourself and Mrs. Buckner 
with the said Henry W. Kingsbury at the time of the execution of 
said deed, and what had they been prior thereto ? 

Answer to Int. They were then and had ever been of the most 
confiding and affectionate character. 

Int. 44. State whether or not, after the execution of said deed, said 
Henry W. Kingsbury made any clal m to the premises described in 
said. deed or exercised any acts of owne rship over the same; and, if 
so, what claim and what acts? 


Answer to Int. 44. He made no claim to tliem whatever that I know 
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of or that I have ever heard of, nor do I believe that he ever claimed 
them. 

Int. 45. What change, if any, took place in the management of 
said property or the manner in which the rents and profits thereof 

were disposed of upon or after the execution of said deed ? 
243 Answer to Int. 45. None whatsoever that I know of during 
the lifetime of Henry W. Kingsbury until after August, 1861. 

Int. 46. What part, if any, had the said Henry W. Kingsbury 
ever taken in the management of the said property to your knowl- 
edge prior to the 25th of March, 1862” | 

Answer to Int. 46. None that I know of further than this: It 
was my custom, from regard and deference to him, to report in my 
occasional interviews with him every thing relating to our common 
interests and to undertake no important matter in relation thereto 
without his willing assent. 

Int. 47. In what manner had the income derived therefrom sub- 
sequent to the death of said Julius J. B. Kingsbury and before 
March 25, 1862, been disposed of? 

Answer to Int. 47. In the payment of taxes, assessments, legal ex- 
penses, attorneys’ fees, agents, for improvements on the property, 
and in defraying expenses of Mrs. Jane C. Kingsbury, Henry 
W. Kingsbury, and my wife, and for other general purposes con- 
nected with the management of an estate. 

Int. 48. Where and in what manner was the life of said Henry W. 
Kingsbury passed ? ? 

Answer to Int. 48. From 1855 to the spring of 1861 either at 

school or as a cadet of the United States Military Academy. 
244 He remained at the Military Academy until after the out- 

break of the war with the Southern States, when he was pro- 
moted into the army as a lieutenant. He was subsequently pro- 
moted to higher grades, and remained in the army until his death, 
which I learned was in September, 1862. 

Int. 49. Give the full name of Mrs. Buckner before her marriage. 

Ans. to Int. 49. Her name was Mary Jane Kingsbury. After 
marriage it was her custom to drop her middle name and to call 
herself Mary Kingsbury Buckner. . 

Int. 50. When, from whom, and under what circumstances did 
you first learn that said Henry W. Kingsbury left any will or writing 
purporting to be his last will and testament? 

Answer to Int. 50. I first learned the fact late in the year 1866 or 
in January, 1867, under the following circumstances: During the 
summer and autumn of 1866 my wife was on a visit to her mother 
in Connecticut. While on that visit she learned from her mother 
of the probable existence of a will, and was informed by her that 
some time after the death of her son, Henry W. Kingsbury, she had 
written to Mr. Latrobe. of Baltimore, who she understood was the 
counsel of Mrs. Eva Kingsbury, to know what steps were being 
taken in regard to the estate in Chicago, and in reply to this inquiry 
Mr. Latrobe had sent her a copy of what purported to be the 

will of Henry W. Kingsbury. My wife received from her 
245 mother a copy of that paper and brought it with her to New 
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Orleans, where we then resided. She reached New Orleans, 
I think, about the last day of December, 1866, and a few days ora 
very short time after her arrival she showed me a copy of the paper 
which her mother had received from Mr. Latrobe. I have since 
seen the original paper purporting to be the will of Henry W. 
Kingsbury, all of which was in the handwriting and signed by him, 
for I knew his handwriting well. The paper received by my wife 
was an accurate and exact copy of the original will. 

Int. 51. State, if you know, to what congressional district the said 
Henry W. Kingsbury was credited upon his appointment as a cadet 
at West Point. 

Answer to Int. 51. To a congressional district in the State of New 
York of which the city of Brooklyn, or a part of the city of Brook- 
lyn, formed a portion. 

Int. 52. If you know anything further which would be of advan- 
tage to the complainants in the cross-bill and the defendants to the 
original bill of complaint in this cause, state the same fully. 

Answer to Int. 52. Without refreshing my memory I cannot now 
recall any other facts which are material to the issues involved in 
this controversy. 

Int. 53. State whether there was anv child or children, issues of 

your marriage with Mrs. Buckner; and, if yea, state when the 
246 same was or were born, and state whether the same Is or are 
now living. 

Answer to Int. 53. There were two children, the issues of our mar- 
riage; the first a daughter.“ Lilly Buckner,” born March 7th, 1858, 
and now living; the second, a son, Henry Kingsbury Buckner, 
born February 9th, 1862. 


Counsel for Mrs. Eva Lawrence, one of the defendants to the origi- 
nal bill and to the cross-bill in this cause, object to the direct inter- 
rogatories numbered 19, 20, 21, 22, 25, 24, 25, 26, 27, 28, 29, 30, 31, 32, 
30, 04, 39, 36, 37, 38, 59, 40, 41, 42, 45, 44, 45, 46, 47, and 48, pro- 
pounded to Simon Bb. Buckner, and to each of them severally, as im- 
material and incompetent, and propose the following cross-interroga- 
tories to be answered by said witness : 

Cross-int. 1. Were you or not, at the time of the execution of the 
deed referred to in direct interrogatory 19, a citizen of the State of 
Kentucky? If yea, how long had you then been a citizen of that 
State ? : 

Answer to cross-int. 1. Yes; I was a citizen of Kentucky at that 
time. I am a native of the State, and, with the exception of a tem- 
porary residence in Illinois, had always regarded myself as a citizen 
of Kentucky. My citizenship was last resumed in the State in Oc- 
tober, 1857, at which time I located in Jefferson county, Kentucky. 

Since that date I have always claimed to be a citizen, though 

247 much of the time residing elsewhere. 
Cross-int. 2. Did you at the time referred to in the preced- 
ing cross-interrogatory hold any official position in the State of Ken- 
tucky; if yea, what position? And, if you held more than one office, 
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state what offices you held and for how long a time you had then 
held any such office or offices. 

Answer to cross-int. 2. Yes; I held the office of inspector general 
of Kentucky. That was the only office I held. I had held that 
oftice nearly a year. 

Cross-int. 3. Had you been at any time previous to the year 1861 
connected with the United States military establishment? If yea, 
state when, where, and how that connection first commenced, how 
long it continued, what positions you held during that time in the 
Army of the United — and when you retired from the army. 

Ans. to ecross-int. 3. Yes; my connection first commenced as a 
eadet in the year 1840. I was transferred, on graduating, at the 
Military Academy, in 1844, as brevet 2d lieutenant, to the 2d regi- 
ment of infantry. I was subsequently promoted 2d lieutenant in 
the 6th infantry, and served through the Mexican war in that ea- 
pacity. For services in that war | was promoted as brevet Ist lieu- 
tenant and brevet captain. In 1851 I was promoted as Ist lieuten- 
ant in the line. In 1852 I was appointed by selection a eaptain in 

the general staff. I held both my line and staff commissions 
248 ~—s until about the last of March, 1855, when I resigned them. 
Cross-int. 4. If you shall state in answer to cross-interroga- 
tory 2 that you were the adjutent general of the State of Kentucky 
in May, 1861, state where you were appointed or elected to said 
office, by whom you were appointed or elected, and for how long a 
term you were chosen. 

Answer to cross-int. 4. This question seems to have been asked 
under a misapprehension. I was not adjutant general, but inspector 
general, as I have previously stated the first-named office was held 
by another gentleman. On the passage of the militia law, in 
the spring of 1860, the office was tendered to me by the Governor 
of Kentucky, and was declined by me; but when he renewed the 
tender, accompanied by a special request that 1 should aid him in 
the organization of the militia of the State, I accepted the appoint- 
ment from the Governor of Kentucky, in whom was vested by law 
the power of appointment. The law did not limit the duration of 
the appointment. 

Cross-int. 5. Did you continue to hold and exercise said oflice of 
adjutant general until the expiration of the time for which you were 
chosen, or how otherwise? If not, when did you cease to olliciate 
as such officer and what — the cause or inducement which ied to 
your withdrawal from that service ? 

Answer to cross-int. 5. As previously stated, the law did 

249 not fix the term of the office which | held; but early in 186] 
an amendment was passed to the law requiring the confirma- 

tion of the senate of all the appointments of general officers of the 
militia. On the passage of this act I re signed the office of inspector 
general, but very soon thereafter was renominated for the oftice by 
the Governor and confirmed by a unanimous vote of the senate of 
Kentucky. It was my purpose then to retire from the position, but 
at the solicitation of gentlemen of all parties in this State I con- 
tinued to hold the office. The cause which ultimately led to my 


11S HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 


resigning the office was the adoption of subsequent legislation which, 
In my opinion, so divided the duties which had previously belonged 
to the Inspector general among dilferent offices that | considered ny 
holding 
I think this levislation took place in June, 1861. As i did not see 
any obligation resting upon me to hold the office any longer, I then 
announced my purpose to resign it, but at the instance of the Gov- 
ernor of the State, and at the request of the Hon. John J. Critten- 
den, I consented to hold the oftice for a short time, until I could 
accomplish a duty which both of the gentlemen expressly desired 
me to perform. This duty was to confer with the President of the 
United States on the then existing state of public affairs in Ken- 

tucky. I was aceredited to the President by an official letter 
250 from the Governor of Kentucky, stating the objects for which 

{ had been ordered to Washington. Ll went to Washington 
city under the orders of the Governor and in the company of Hon. 
J. J. Crittenden, who had seen my instructions and knew fully of 
the objects of the visit and fully approved of its purposes. I had 
two interviews with the President, of a pleasant and satisfactory 
character, and at both of which Mr. Crittenden was present. The 
first interview was on the 5th or 6th of July, 1861; the second was, 
by appointment of the President, two days subsequently. Shortly 
after these interviews I returned to Kentucky, made my report to 
the Governor of the State, and in pursuance of the resolutions pre- 
viously formed and annonneed, both to the Governor and the Presi- 
dent, resigned the office of inspector general. It was on or about 
the 18th of J ul iV, IS61, that I resigned the offiee. 

Cross-int. 6. Were you or not connected with the Confederate 
military servies during the late civil war? If yea, when did you 
first enter that service? What positions did you occupy during the 
war, and how, and by whom, and by what authority were you ap- 
pol nte “ to those positions? 

Answer to cross-int. 6. I was. I[ entered that service on the 16th 
of September, 1861, in Nashville, Tennessee. I remained in that 
service until the close of the war,in May, 1865. I held, successively, 
the position of brigadier general, major general, and lieutenant 

gene ral, unde ‘a commissions issued under authority of the 
25] president of the Confederate States. 

Crogs-int. a Did you or not in the spring or summer of 1861 
visit the city of Washington ? If yea, when did you arrive there, 
how long did you remain there or in that vicinity, and when did 
you return to the State of Kentucky % 

Answer to cross-int. 7. I did, as pre okie stated in my response 
to cross-interrogatory No. 5, which I make part of this answer. I 
reached here on the 4th of July, 1861. [ retnained until the 8th or 
Oth, of the same month, bei ing all the time within thee ity limits of 
Washington city. I left W: ashington city by the saltimore train on 
the Sth or 9th of July, 186], a id arrived in New York city the fol- 
lowing day. After transacting some business there and paying a brief 
visit to my wife’s mother in Connecticut | returned to mny home in 
Louisville, Ky., about the loth or 16th of July, 1861. 


the position any longer could result in no public benetit. 


=>, 
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z Cross-int. 8. How long did you remain at your home in Louis- 
ville and how long within the “ Union lines,” so called, after your 


$4 return from Washington in thesummer of 1S6],and where did you 
cm go afterwards? Did you abandon your residenceat Louisville? If 
se yea, did your family or any and what portion of It accompany or 
- follow you? 

a Answer to cross-int. 8. I remained at my home in Louisville, Ky., 
- until the latter part of August, 1561, with the exception of 
‘ 252 ~— two visits paid my mout.er, who resided on my farm in Hart 
d county, Kentucky, about 70 miles south of Louisville. Late 
- in August, the exact date not remembered, | went South, intending 
r to return in a week ortwo. I did not abandon my residence at Louis- 
ol vilie, but [ left my family in it, intending to return In a week or two, 
f and on my return to lease my residence in Louisvilie and to remove 
' either to Elizabethtown, Kentucky, where my mother owned a resi- 
. ; dence, or to my farm, which she then occupied. With this expecta- 
. tion I stopped on my wav South to see my mother on the subject. 
After the 12th of September, 1861, | sent word to my wiie to join 
f meat Nashville. I met her atthe Kentucky and Tennessee bound- 


: ary line on the evening of the 16th of September, 1561. 
Cross-int. 9. Did you ever inform the late Henry W. Kingsbury 
of the purpose or object you had in view In the execution of the 
, deed referred to in direct interrogatory 14; if so, when and where” 
| Answer to cross-int. ¥. | had but one conversation with Hlenry W. 
Kingsbury on the subjeet, which is fully related, so far as I recol- 
lect 1t, in my reply to direct interrogatory No. 52, and In that an- 
swer, Which I make part of this, | have stated all that was said by 
%- either of us on the subject, so far as | recollect. 
Cross-int. 10. When and where did you last see the said Henry 
W. Kingsbury? 
253 Answer to cross-int. 10. About the Sth of July, 1861, in 
Washington city. 

Cross-int. 11. To whom did you ever communicate the Intention 
you sought to carry out by the execution of the deed above referred 
to at any time prior to the date of said deed’ Whenand where was 
it that such intention was expressed? Did any one know that vou 
entertained such an intention, so far as you are aware, before the 
deed was executed; ifso, who and how and when were they apprised, 
of it? 


Answer to cross-int. 11. The general objects 1 bad in view were 


inade known to my atttorney and contidential friend, Willam PF. 
Barrett; of Louisville, Kentucky. He knew my intentions from 
conversations held with me prior to the execution of the deed; the 
¢ exact time of those conversations | do not now remember, but there 
were several of them during the spring of 1561, and in Louisville, 
Kentucky, and | held frequent conversations on the subject with 
my wife, as | have previously stated in my answer to the S2d direct 
interrogatory, which | make part of this answer. Some of my con- 
versations with him in regard to it were a year or two before the 
execution of the deed. 

Cross-int. 12. Did or not- Mrs. Lawrence, or some one in her be- 


=>, 
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half, or otherwise, after the late Henry W. Kingsbury’s death, send 
you information in relation to the writing executed by him 
Zot at Fortress Monroe, purporting to be of the nature’of a last 
will and testament; if so, when and where did you receive 
that information ? 

Answer to cross-int. 12. I did not receive from Mrs. Lawrence or 
any one in her behalf, as far as I recollect, any information in rela- 
tion to the writing referred to after the death of Henry W. Kings- 
bury. The manner in which I first received that information has been 
stated in a previous reply, viz., from my wife, about the last of De- 
cember, 866, or early in January, 1867, in New Orleans, my wife 
having received the information from her mother, and her mother 
having received it in reply to an inquiry made by her from Mr. La- 
trobe, of Baltimore. This is the first time, so far as [ can remem- 
ber, that I received any information in regard to the will. 

Cross-int. 13. Where were you and your family at the time of the 
said Henry W. Kingsbury’s death? Were there at that time any regu- 
lar postal communications between the place of Mrs. Lawrence's 
residence and the section of country where you then were? 

Answer to cross-int. 13. At the time alluded to I was with the 
Confederate army, in Kentucky, in the vicinity of Green River; my 
family were in Marietta, Georgia. About a month elapsed before the 
posta | communication on the part of the United States could be re- 
established with the locality where I then temporarily was, and sev- 

eral years before they were re-established with the place 
259 Where my family then were. I can state, though the ques- 

tion Is not distinctly asked, that we were only tempora- 
rily in these localities, and that during the subsequent continu- 
ance of the war we were in other localities te which the postal ar- 
rangements of the United States did not extend, though the postal 
arrangements of the Confederate Government were nearly all the 
time in operation. 

Cross-int. 14. How long were such postal communications inter- 
rupted, and when for the first time after the said Henry W. 
Kingsbury’s death were vou in a position to receive and send freely 
communications by post from and to Mrs. Lawrence ? 

Answer to cross-int. 14. The United States postal communications 
with the localities where we were were suspended until May or June, 
1860, when for the first time after the death of Hlenry W. Kings- 
bury I was in position to receive communications from Mrs. Law- 
rence or send communications to her through the United States Post 
Office Department. 

Cross-int. 15. When and from whom did you first receive a copy 
of the writing referred to in cross-interrogatory 12, and where and 
by whom were you first informed of the contents of the said writing 
or its substance and purport? Where were you residing at that 
time, and have you or not since then continued to reside uninter- 

ruptedly in the United States ? 
256 Answer to cross-int. 15. I have stated in my reply to direct 
interrogatory No. 50 my answer to this question. I refer to 
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that for my answer. I was then residing in New Orleans, and have 
since continued to reside in the United States. 

Cross-int. 16. Where have you resided since the close of the late 
civil war? 

Answer to cross-int. 16. Under the terms of the military conven- 
tion by which the forces I commanded were surrendered, I could 
not return to Kentucky, which I still regard as my home. I there- 
fore resided in New Orleans until after these restrictions of the con- 
vention were removed, soon after which I returned to Kentucky, 
and I have been residing in that State since about June Ist, 1565. 
The first time I returned to Ky. after the war was in February or 
March, 1868, at which time I engaged the services of counsel in be- 
half of my wife in this suit now pending. 

Cross-int. 17. Please state specifically what portions, if any, of the 
real estate of the said Julius J. B. Kingsbury left by him at his de- 
cease were sold or disposed of by his legal representatives after his 
decease and prior to the death of his son, the late Henry W. Kings- 
bury. Please give the dates and particulars of all such alienations, 
including the names of the purchasers, the prices received, and a 
general description of the property sold in each instance. 

Answer to cross-int. 17. I remember the sale of two 

257 &258 pieces of his property, a body of farming land known as 

the “ Caldwell reservation,” six or eight miles from Chi- 

cago, and astrip from the northern portion of the “ Kingsbury tract,” 

in Chicago. ‘The first was sold to John Rogers, the second to 8, L. 

Baker. I have no memoranda now in my possession to enable me 

to give exact dates of the transaction. In reference to the sale to 

John Rogers, I remember these facts: In 1855 Rogers held a lease 

for a term of years of the whole of the “ Kingsbury tract,” for 
which he paid what was considered then a nominal rent. 

In 1854 a person named Cook rented from Rogers a small part of 
this tract, for which he stipulated a payment much larger than 
Rogers paid for the entire tract. Major Kingsbury had advanced 
money to Cook for the purpose of putting up an extensive manu- 
facturing establishment on the grounds which Cook had rented 
from Rogers. Cook failed in business and Major Kingsbury was 
compelled to take possession of the property, and then he became a 
tenant of his own tenant, and was placed under obligations to pay 
his tenant a much larger sum for asmall part of the premises than 
he himself received from that tenant for the whole tract. It was to 
make an arrangement with reference to these leases and at the 
sume time to place substantial improvements on the “ Kingsbury 
tract” that the sale was made to Rogers. I think the prop- 

erty was sold to him-for about seven thousand dollars, 
259 but I do not remember the exact amount. The property 

was paid for by some arrangement with reference to this 
lease by the erection by Rogers of a brick building for the estate on 
the corner of Kingsbury and Kinzie streets, and, | think, by work 
done—cither in deepening the channel front of the wharves or in 
building new wharves, I am not certain which. With reference to 
the sale to Baker, the estate was already much indebted to him under 
16—176 


: 
: 
: 
j 
: 
: 


122 WENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 
an arrangement made by Major Kingsbury, whereby Baker had 
from time to time advanced to couusel and for other purposes of the 
estale, both before and after the death of Major Kingsbury, a good 
many thousands of dollars. I think the amount of this sale was 
$25,000 or $30,000. No money was received by me for this prop- 
erty except as specified above, and a considerable portion of it re- 
mained unpaid at the time | went South. 

Cross-int. 18. Please state whether you or your wife have received 
any portions of the proceeds of the sales inquired of in the preceding 
cross-interrogatory. If yea, what sums have been so. received by 
you or her and when were they so received? 

Answer to cross-int. 15. We have not, unless the sums which from 
time to time we drew from the estate for current expenses could be 


considered as part of what had been paid on this property, and, on. 


this subject, | will state that there was no time during my adminis- 
tration of the affairs of the estate when the estate was not 
260 indebted to me, either for compensation due me under the 
arrangement with Major Kingsbury or for money advanced 
by me to the estate at different times. 


Cross-interrogatories upon the part of the complainants in the said 
eross-bill and the defendants (except Eva Lawrence and Albert G. 
Lawrence) to the original bill to the new matter enquired about in 
the cross-interrogatories on the part of Eva Lawrence. 


Interrogatory 1. State the reason why you retired from the United 
States Army prior to the year 1861. 

Answer to Int. 1. It was to take charge of the property of Major 
Kingsbury in Chicago, Lliinois, at his repeated solicitations and 
under a specific arrangement made with him with that view. 

Int. 2. For how long a time before you entered the Confederate 
military —did you have any purpose or intention of so doing? 

Answer to Int. 2. For about four or five days. My purpose was 
formed on the 11th or 12th of September, 1861, while in Tennessee. 
A position in the Confederate army had previously been tendered 
ine about the last of August or first of September of the same year, 
but I then promptly declined. I was in Nashville, Tennessee, re- 
turning to Louisville, Kentucky, when | formed my resolution.for 

the first time, on the 11th or 12th of September, 1861, and I 
261 immediately tendered my services by telegraph to the Con- 

federate government, as beforestated. 1 received information 
of the acceptance of my services about the 16th of the same month. 
I should add that on the previous day, but subsequent to the tender 
of my services, General Albert Sydney Johnson appointed me to a 
command, subject to the approval of the Confederate government. 

Int. 3. Had you any such intention at or before the time of the 
execution of the deed of May 15, 1861, to Henry W. Kingsbury ” 

Answer to Int. 3. I had not. | 

Int. 4. State whether or not the condition of the country had any 
influence in the making of said deed of May 15, 1861. And, if so, 
what ? 
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Answer to Int. 4. As far as the disposition of my own property 
was concerned, whether derived from inheritance or obtained by 
purchase, it exercised no influence on my action; but, as I have 
already fully stated, the disturbed condition of the country was the 
occasion, but not the cause, of my making that deed. 

Int. 5. State whether or not said deed was made with any view of 
your entering the Confederate military service. 

Answer to Int. 5. ‘It was not. On the contrary, it was my purpose 
to avoid all participation in the war, and it was my expectation then 
and fora long time afterwards—in fact, until about the 12th of 
September, 1861—not to take part in it. 

Int. 6. If your visit to Washington in the summer of 1861 
262 had any reference to matters in controversy in this suit you 
may state fully the facts in regard to the same. : 

Answer to Int. 6. It had none whatever. The sole object of my 
Visit, as previously stated, was In obedience to the orders of the Gov- 
ernor of Kentucky to represent to the President of the United States 
the condition of affairs in Kentucky, and to obtain his views on the 
same; but for these orders | would not then have gone there. But, 
being in Washington, I once or twice visited the camp of General 
Burnside, then in the limits of Washington city, not far from the 
Soldiers’ Home, to see him in reference to some business of the estate. 
A note on which I had raised money for the estate of Major Kings- 
bury, and which General Burnside was to have protected under the 
arrangement made with him, had gone to protest, and I had recently 
paid it from my own means. It was on this subject that I went to 
see him. Some other business of the estate, I do nut distinetly re- 
member what, induced me to return home by way of New York 
city; but attention to this business was only an incident of the 
journey and had no part in causing it. 

Int. 7. How does the account between yourself, or yourself and 
your wife, or your wife and the estate of the late Henry W. Kings- 
bury, stand, taking into consideration the proceeds of sales enquired 
about in cross-interrogatories on the part of the defendant, Eva Law- 
rence, and the rents and profits received from the property of the 
late Julius J. B. Kingsbury and the payments made by you or your 

wife or both? 
263 Auswer to Int. 7. The compensation I was to receive from 

Major Kingsbury was $3,500 per year. It was the proposition 
of Henry W. Kingsbury, subsequent to his father’s death, to tix it 
at $4,000 per year, but I declined 1t. I advanced at one time to the 
estate upwards of $9,000, lent me by my mother, and at another 
time about 86,000, obtained from the same source. Since my mother’s 
death | have paid to my sister her half of theabove sums. At other 
times I advanced to the estate about $10,000 of money raised on my 
endorsement in Louisville, Kentucky. Money was drawn by me 
from the estate to meet part of these payments, but an equitable ad- 
justment of my accounts with the estate would leave a balance in 
my favor of not less than $10,000 or perhaps $15,000. My wife drew 
no money from the estate except through me, and I have considered 
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in my estimate all that was drawn from the estate, both for her and 
for me. 

Int. 8. If you know of any other matter of advantage to the com- 
plainants in said cross-bill in this suit state the same fully. 

Answer to Int. 8. | do not remember any other facts material to 


the issues involved. 
S. B. BUCKNER. 


264 I, George M. Davie, of the county of Jefferson and State of 
Kentucky, a commissioner duly appointed to take the depo- 
sition of the said Simon Lb. Buckner, a witness whose name is sub- 
scribed to the foregoing deposition, do hereby certify that previous 
to the commencement of the examination of the said Simon B. 
suckner as a witness in the suit between the said Henry W. Kings- 
bury, complainant in the original bill, and Ambrose E. Burnside, 
Jane C. Kingsbury, Mary J. Buckner, Simon B. Buckner, John J. 
D. Kingsbury, Eva Lawrence, and Albert G. Lawrence, defendants 
hereto, and Mary K. Buckner and Simon B. Buckner, complainants 
in the cross-bill, and Henry W. Kingsbury, Eva Lawrence, Albert 
G. Lawrence, and Jane C. Kingsbury, defendants thereto, he was 
duly sworn by me as such commissioner to testify the truth in rela- 
tion to the matter in controversy between the said Henry W. Kings- 
bury, complainant in the original bill, and Ambrose E. Burnside, 
Jane C. Kingsbury, Mary J. Buckner, Simon B. Buckner, John J. 
D. Kingsbury, Eva Lawrence, and Albert G. Lawrence, defendants, 
and Mary K. Buckner, and Simon B. Buckner, complainants, in the 
cross-bill, and Henry W. Kingsbury, Eva Lawrence, Albert G. Law- 
rence, and Jane C. Kingsbury, defendants, so far as he should be 
interrogated concerning the same, and that the said deposition was 
taken at my oilice, at the city of Louisville, in the county of Jefler- 
son and State of Kentucky, on the fifteenth day of December, A. D. 
1870, and that after said deposition was taken by me the interroga- 
tories and answers thereto as written down were read over to 
265 the said witness, and that thereupon the same was signed and 
sworn to by the said deponent, Srmon B. Buckner, before me, 
the oath being administered by me as such commissioner at the place 
and on tie day and year last aforesaid. 
I further certify that all the interlineations and erasures in the 
furegoing deposition were made by me at the instance and request 
of the said Simon Bb. Buckner before his signing of the same. 


GEO. M. DAVIE, 


Commissioner. 
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HENRY W. 
The following deposition of Win. I. Barrett, to wit: 


STATE OF ILLINOIS, i. 
Cook County, j° 


In the Circuit Court of Cook County. 


Henry W. Kinespury, by His Next Friend, ) 
Coryvon Beck wITH, 


Us. ’ ° 
ee | ee ee 
AMBROSE EK. Burnsipk, JANE C. KINGSBURY, , age acess 
Mary J. buckner, Simon b. Buckner, Jolin J. | ee 
D. Kingsbury, Eva Lawrence, and Albert G., | 
Lawrence. J 
Mary Kk. Buckner and Simon Bb. Buckner) 
os — , Cross-Bill. In 
266 -Henry W. Kincspury, Eva Lawrence, | Sean 
Albert G. Lawrence, and Jane CU, Kings- | : 7 


bury. 


To the complainant in said original bill of complaint and the de- 
fendants in said cross-bill and their solicitors : 

Take notice that on the fourteenth day of December, 4. D. 1870, 
at ten o’clock in the forenoon of said day, or as soon thereafter as 
counsel can be heard, the undersigned will sue out of the office of 
the cierk of the circuit court of the county of Cook aforesaid a ded- 
imus protestatum or commission under the seal of said court and 
directed to George M. Davie, Esq., of the city of Louisville, in the 
county of Jefferson and State of Kentucky, or to any judge or jus- 
tice of the peuce of the county and State last above mentioned, to 
tuke the deposition of Wm. F. Barrett upon the interrogatories 
hereto attached, to be read in evidence on the part of the complain- 
ants in said cross-bill and defendants to said original bill on the 
hearing of the above-entitled cause, now pending in the said circuit 
court on the chancery side thereof, when and wuere you cah appear 
and file cross-interrogatories and join in said commission if you so 
Wish. 

Dated this fifth day of December, A. D. 1870. 

GOUDY & CHANDLER, 
Solicitors for said Complainants in said Cross- Bill, ete. 


267 We hereby acknowledge service of the foregoing notice 
and attached interrogatories by a copy thereof this fifth day 
of December, A. D. 1870, and consent that the commission may 
issue at the time named above, longer notice being hereby waived. 
. b. F. AYER, 
Solicitor for Eva Lawrence and Albert G. Lawrence. 
C. BECKWITH, 
Guardian ad Liiem for Henry W. Kingsbury. 
JAMES E. MONROE, 
Of Counsel for Jane C. Kingsbury. 
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[nterrogatories referred to in the foregoing notice and to beanswered 
by William ‘I’. Barrett, a witness to be produced, sworn, and ex- 
amined under and by virtue of the annexed commission, before 
George M. Davie, Esq., or any judge or justice of the peace of the 
county or State last mentioned in the within notice, in the cause 
therein mentioned and referred to and now pending in the circuit 
court of Cook county, Illinois, in chancery, wherein Henry W. 
Kingsbury is complainant in the original bill of complaint and 
Ambrose E. Burnside, Jane C. Kingsbury, Marv J. Buckner, Simon 
B. Buckner, John J. D. Kingsbury, Eva Lawrence. and Albert G. 
Lawrence are defendants thereto, and wherein Mary K. Buckner and 
Simon B. Buckuer are complainants in the cross-bill and Henry W. 

Kingsbury, Eva Lawrence, Albert G. Lawrence, and Jane C. 
268 Kingsbury are defendants thereto, on the part and behalf of 

said complainants in said eross-bill and the defendants, Am- 
brose Ek. Burnside, Jane C. Kingsbury, Mary J. Buckner, Simon Bb. 
Buckner, and John J. D. Kingsbury, to said original bill, as follows, 
to wit: 

1. What is your name, age, residence, and occupation ? 

2. Are you acquainted with Mrs. Mary K. Buckner and Simon B. 
Buckner, parties in this suit; and, if yea, how long have you known 
them ? 

3. State, if you can, who prepared a deed, dated May 15, 1861, ex- 
ecuted by said Mary K. Buckner and Simon Bb. Buckner to Henry 
W. Kingsbury, purporting to convey lots 5 and 6, block 35, original 
town of Chicago, Illinois, and a tract of land in the city of Chicago 
known as the “ Kimysbury tract,” formerly owned by the father of 
Mrs. Buckner. 

4. Was you present when it was signed by the parties, respect- 
ively? And, if yea, state all the persons present. 

o. Was you present when said deed was acknowledged? And, if 
vea, state all the persons present. Was the husband of Mrs. Buckner 
present when it was acknowledged by her? Was she examined 
separate and apart from her husband? Did the oflicer who took 
the acknowledgement explain to Mrs. Buckner the contents and 
meaning of the deed ? 

6. Where was Henry W. Kingsbury, mentioned as the 
269 grantee, when said deed was signed and acknowledged ? 
7. Who requested or directed you to prepare the deed ? 

8. Did you have any conversation with Mrs. Buckner before the 
deed was prepared or signed by her husband? 

9. Where was her husband when you first had an interview with 
her? Did she sign the deed at that time? Did you advise her to 
sign it or not to sign it at that time? By whom was the presence 
of her husband procured when the deed was signed .by Mrs. Buck- 
her? 

10. What, if anything, was the consideration for said deed ? 

11. Why was said decd made? And give the source of your in- 
formation as to the truth of the statements you make. 

12. Where was Simon Bb. Buckner on the 20th, 21st, and 22d days 
of July, 1861? State your means of knowledge. 
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15. Was said deed mentioned in the third interrogatory executed 
to enable General Buckner to vo into the Confederate ariny ? Was 
there any purpose or intention by General Buckner, on or before 
May 15, 1861, to enter the rebel army? And, if you answer no, 
state vour means of knowledge. | 

14. State any other facts material in this suit of benefit to the 
complainants in the cross-bill and within your knowledge. 

GOUDY & CHANDLER, 


Solicitors for said ¢ omplainauts in said Cross- Bill, ele., ele. 


270 Council [counsel ] for Mrs. Eva Lawrence, one of the defend- 

ants, object to direct interrogatories numbered 5, 5, 9, 10, 11, 
12,and 13, propounded to William T°. Barrett, and to each of said 
interrogatories, as immaterial and inconsistent [incompetent], and 
propose the following cross-interrogatorics to be answered by said 
witness: 

Cross-interrogatory 1. When and before whom was the said deed 
referred to in the third direct interrogatory acknowledged by Mrs. 
Buckner ? 

Cross-int. 2. Where was the said deed acknowledged, and if you 
were etinne rhs did you attend the parties on that occasion ? 

Cross-int. 3. What was done with the said deed after !t was ex- 
ecuted and acknowledged 7” 

Cross-int. 4. Was or not General Buckner an avowed opponent of 
the coercive policy which had been adopted by the national admin- 
istration towards the States in insurrection on the loth day of May, 
1861” 

Cross-int. 5. Was or not Gen. Buckner, on es loth day of May, 
1561, nt op posed to aid being rendered by the State of Ken- 
tucky to the national administration in its eflorts to suy ppress the 
rebellion by force of arms? 

Cross-int. 6 Was or not Gen. Buckner, on the 15th day of May, 
1861, opposed in sentiment Lo aly effort being made to suppress the 
rebellion by military force ? 

Cross-int. 7. To what political party in the State of Kentucky did 

Gen. Buckner belong on the 15th day of May, 1561” 
271 Cross-int. 8. Can vou state on your own knowledge that 
Gen. Buckner did not, on the 15th day of May, 1561, have 
some idea that he might engage in the service of the Confederate 
government ? 

Cross-int. 9. Did Gen. Buckner take an active part in the public 
affairs in the State of Kentucky after the inauguration of President 
Lincoln on the 4th of Mareh, 1861, down to the time he joined the 
Confederate army ? 

Cross-int. 10. Was his conduct and course of action as a publie 
man of a uniform and consistent tenor between March 4, 1561, and 
the time he left Louisville to join the Southern Confederacy? If he 
changed his opinions or his position in regard to public questions 
during that interval, when did that change occur? 

B. F. AYER, 
Of Counsel for Lva Lawrence. 
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The deposition of William F. Barrett, of the county of Jefferson, 
State of Kentucky, a witness of lawful age produced, sworn, and ex- 
amined upon his corporal oath,on the sixteenth day of December, 
in the yearof our Lord eighteen hundred and seventy, at the office of 
George M. Davie, in the city of Louisville, in the county aforesaid, by 
me, the said George M. Davie, a commissioner duly appointed by 
a dedimus polestatum or commission, issued out of the clerk’s office of 
the circuit court of Cook county,in the State of [linois, bearing teste 

in the name of Norman T. Gassette, clerk of said circuit court, 

272 with the seal of said court aflixed thereto, and to me di- 

rected as such commissioner, for the examination of the said 

William F. Barrett, a witness in a certain suit and matter in con- 

troversy now pending and undetermined in the said circuit court, 

wherein Henry W. Kingsbury, by his next friend, Corydon Beck- 
with, is plaintiff’and Ambrose KE. Burnside, Mary J. Buckner, 

Simon Bb. Buckner, Jane C. Kingsbury, John J. D. Kingsbury, 

Eva Lawrence, and Albert G. Lawrence and [are] defendants, in 

behalf of the said Mary J. Buckner and Simon B. Buckner, as well 

as upon the cross-interrogatories of Eva Lawrence as on the inter- 
rogatories of the said Mary kK. Buckner and 8S. B. Buckner, and 

upon the cross-bill of the said Mary J. Buckner and Simon B. 

Buckner in said suit, complainants, against Henry W. Kingsbury, 

Eva Lawrence, Albert G. Lawrence, and Jane C. Kingsbury, de- 

fendants, to said cross-bill, in behalf of said complainants in said 

cross-bill, which were attached to and inclosed with the said com- 
mission, and upon none others. 


~~ 


The said Wittram EF. Barrert, being first duly sworn by me as 
a witness In the said cause previous to the commencement of his ex- 
amination to testify the truth, as well on behalf of the plaintiffs in 
the original bill as the defendants thereto, and as well on behalf of 
the defendants to the cross-bill as of the plaintiffs to the same, in re- 
lation to the matters in controversy between the said plaintiffs and 
defendants, so far as he should be interrogated, testified and deposed 
as follows, to wit: 

273 Int. 1. What is your name, age, residence, and occupation ? 
Answer to Int. 1. My name is William I. Barrett; [am 
fiftv years old; IT reside in Louisville, Kentucky; | am a lawyer. 

Int. 2. Are you acquainted with Mrs. Mary K. Buckner and 
Simon b. Buckner, parties to this suit; and, if yea, how long have 
you known them? 

Answer to Int. 2. Lam acquainted with Mrs. Mary K. Buckner 
and her husband, Simon Bb. Buekner. I have known the former 
some 12 or lo years and | have known General Buckner for 35 
years. 

Int. 3. State, if you can, who prepared a deed, dated May 15th, 
1861, executed by said Mary Kk. Buekner and Simon B. Buckner to 
Henry W. Kingsbury, purporting to convey lots 5 and 6, block 35, 
original town of Chicago, Illinois, and a tract of land in the city of 
Chicago known as the “ Kingsbury tract,” formerly owned by the 
father of Mrs. Buckner. 
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Answer to Int. 5. I prepared the deed, dated May 15th, 1861, exe- 
cuted by S. B. Buckner and Mary K. Buckner to Henry W. Kings- 
bury, purporting to convey lots 5 and 6, block 35, original town of 
Chicago, Illinois, and a tract of land in the city of Chicago known 
as the “ Kingsbury tract,” formerly owned by the father of Mrs. 
Buckner. 

Int. 4. Was you present when it was signed by the parties, re- 

spectively? And, if yea, state all the persons present. 
274 Answer to Int. 4. I was present when tie deed was signed 
by the parties, respectively, they and the notary who took 
the acknowledgment and myself being the only persons present. 

Int. 5. Was you present when said deed was acknowledged? And, 
if yea, state all the persons present? Was the husband of Mrs. 
Buckner present when it was acknowledged by her? Was she ex- 
amined separate and apart from ber husband? Did the officer who 
took the acknowledgment explain to Mrs. Buckner the contents and 
meaning of the deed ? 

Answer to Int. 5. I was present when the deed was acknowledged. 
I have in my former answer stated all the persons who were present. 
S. Bb. Buckner was present when the deed was acknowledged by Mrs. 
Buckner. She was not examined separate and apart from her 
husband. Whether the officer explained the contents and meaning 
of the deed I have no recollection. 

Int. 6. Where was Henry Kingsbury, mentioned as grantee, when 
said deed was signed and acknowledged ? 

Answer to Int. 6. Henry W. Kingsbury was not in Louisville 
at the time of making or executing the deed. He was, as I was 
informed, either at West Point or Washington city at the time. 

Int. 7. Who requested or directed you to prepare the deed? 

Answer to Int. 7. Gen. Buckner requested me to have the deed 

prepared. 
273 Int. 8. Did you have any conversation with Mrs. Buckner 
before the deed was prepared or signed by her husband ? 

Answer to Int. 8. I suppose this question has reference to the 
object of my making the deed; if so, 1 answer yes. 

Int. 9. Where was her husband when you first had an interveiw 
with her? Did she sign the deed at that time? Did you advise 
her to sign it or not to sign it at that time? By whom was the 
presence of her husband procured when the deed was signed by 
Mrs. Buckner? 

Answer to Int. 9. I was intimate with Gen. Buckner and his 
wife, and I knew their wishes in relation to the wife’s interest In the 
property inherited by her from her father. She desired him to have 
a greater interest than he was entitled to by virtue of the marriage. 
He desired that she should have the entire benefit of the same, and 
I had had conversation with her repeatedly on this point. Whether 
her husband was present at the first interview I cannot say. Buck- 
ner was absent from Louisville when his wife informed me that she 

was determined to execute the deed, and I, at her request, tele- 
graphed him to return home, which he did. He was then in 
Frankfort, Ky. I advised her not tosign the deed at that time. She 
17—176 
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insisted on doing so, and hence I telegraphed Buckner and thus 
procured his presence. 

Int. 10. What, if anything, was the consideration for said 

deed ” 
276 Answer to Int. 10. There was no consideration whatever 
passed between the parties. 

Int. 11. Why was said deed made? And give the sources of your 
information as to the truth of the statements you make, 

Answer to int. 11. I presume it was made for the purposes above 
stated, and I came to that conclusion from the repeated conversa- 
tions had with Buckner and his wife especially. 

Int. 12. Where was Simon B. Buckner on the 20th, 21st, and 22nd 
day- of July, 1861? State your means cf knowledge. 

Answer to Int. 12. 5. B. Buckner was in Kentucky on the 20th, 
2ist, and 22d of July, 1861. I went with my wife to visit her father, 
Judge W. ©. Goodloe, and Buckner went with us on the train as far 
as Frankfort, Ky. This was on the evening of the 19th of July, 
1861. My wife and | continued on our journey that evening to 
Lexington, ky. I| returned to Louisville on Tuesday evening fol- 
lowing, when I again met Gen. Buckner. From these facts | am 
certain that he was in Kentucky on the days mentioned. 

Int. 13. Was said deed mentioned in third interrogatory executed 
to enable Gen. Buckner to go into the Confederate army? Was 
there any purpose or intention by Gen. Buckner, on or before May 
15th, 1561, to enter the rebel army? And, if you answer no, state 
your means of knowledge. 

Answer to Int. 18. If the deed mentioned in the third interroga- 

tory was made to enable Gen. Buckner to go with the Con- 
277 ~—s tederate army, [ had no knowledge of the fact. If he had 

any idea at the time of entering the Confederate army [ had 
no knowledge of it. I then believed he was an undoubted Union 
man. | judged so from his repeated conversations with me under 
all circumstances, and our relations were of the most intimate and 
confidential character. [was a Union man all the time, and I be- 
lieved at that time his sentiments fully accorded with my own. 

Int. 14. State any other fact material in this suit of benefit to the 
complainants in the cross-bill and within your knowledge. 

Ans to Int. 14. [ cannot now remember anything except that dur- 
ing the two or three months next after the deed of May, 1861, was 
executed I know that Gen. Buckner persuaded young men not to 
enter the Confederate service. 


Counsel for Mrs. Eva Lawrence, one of the defendants, objected 


to direct interrogatories numbered 5, 8, 9, 10, 11, 12, and 15, pro- 
pounded to William I’. Barrett, and to each of said interrogatories, 
as immaterial and incompetent, and propose the following cross- 
interrogatories to be answered by the said witness. 

Cross-int. 1. When and before whom was the said deed referred 
to in the third direct interrogatory acknowledged by Mrs. Buckner ? 
Answer to cross-int. 1. ‘he deed was acknowledged on the day of 


am 
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278 its date, the 15th of May, 1861, before Charles 8S. Thomasson, 
who was a notary public. 

Cross-int. 2. Where was the said deed acknowledged ; and, if you 
were present, why did you attend the parties on that occasion ? 

Answer to cross-int. 2. The deed was acknowledged at the office 
of the Hon. James Speed, who was afterwards the attorney general 
under Mr. Lincoln, and myself, we being partners in the practice of 
law,in the city of Louisville. I was present, and went and procured 
the notary, as I was acquainted with him and Buckner was not. 

Cross-int. 5. What was done with the said deed after it was exe- 
cuted and acknowledged ? 

Auswer to cross-int. 3. The deed after acknowledgment was by 
me or Mrs. Buckner given te a young man who was going to Chi- 
cago that evening, Buckner having left to return to Frankfort again 
before the notary had completed the certificate. This was done at 
Buckner’s request. 

Cross-int. 4. Was not General Buckner an avowed opponent of the 
coercive policy which had been adopted by the national administra- 
tion towards the States in insurrection on the 15th of May, 15617 

Answer to cross-int. 4. | cannot say that he was, although he 
might have differed with the administration in its policy. I knew 
he greatly deplored the condition of the affairs of the country at the 
time, and seemed to have a greater horror of the effects of a civil war 
than any one I met, and often expressed a determination not to en- 

gage in It. 
279 Cross-int. 5. Was or not General Buckner, on the loth of 
May, 1861, openly opposed to any aid being rendered by the 
State of Kentucky to the national administration in its efforts to 
suppress the rebellion by force of arms? 

Answer to cross-int. 5. | never heard him express an opinion in 
relation to that subject, that I now recollect, at that time. 

Cross-int.6. Was or not General Buckner,on the 15th of May, 1561, 
opposed in sentiment to any effort being made to suppress the rebell- 
ion by military force ? 

Answer to cross-int. 6. | cannot say whether he was or not; he 
never informed me of his views on that subject; I only know that 
he had a horror of seeing different sections of our country fighting 
against each other. _ 

Cross-int. 7. To what political party in the State of Kentucky did 
Gen. Buekner belong on the 15th of May, 1561? 

Answer to cross-int. 7. Ile never took any part in polities, but 
seemed to support Mr. Jolin J. Crittenden’s views. 

Cross-int. 5. Can vou state of your own knowledge that Gen. Bbuck- 
ner did not,on the 15th of May, 1861, have some idea that he might 
engage in the service of the Confederate government ” 

Answer to cross-int. 8. I cannot state of my own knowledge that 
Gen. Buckner did not,on the 15th of May, 1561, have some idea that 
he might engage in the service of the Confederate States; but I can 

and do say that if at any time Buckner had any such inten- 
280 ~= tion I did not know of it, nor do I now believe, from all that 
I have heard him say, that he had any such design at that 
time. 
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Cross-int.9. Did Gen. Buckner take an active part in public affairs 
in the State of Kentucky after the inauguration of President Lincoln 
on the 4th of March, 1861, down to the time he joined the Confed- 
erate army ? 

Answer to cross-int. 9. So far as I know,he did not. Inever knew 
of his attending a public meeting of a political character during the 
time. He attended only to the duties of the office of inspector gen- 
eral under the appointment of the Governor of the State, so far as I 
know. 

Cross-int. 10. Were his conduct and cause of action as a public 
man of a uniform and consistent tenor between March 4, 186], and 
the time he left Louisville to join the Southern Confederacy? If he 
changed his opinions on lis position in regard to public questions 
during the interval, when did the change occur * 

Answer to cross-int. 10. lenoring the fact abi he did go South, I 
saw nothing in his conduet or course of action asa public man which 
was not uniform and consistent between March 4th, 1861, and the 
time he left. I know nothing of any change of his opinions In re- 
gard to public questions during thai interval, except from the fact 


of his then joining the ¢ ‘onfederacy. 
WM. F. BARRETT. 


281 [, George M. Davie, of the county of Jefferson and State of 
Kentuc ky, ,a commissioner duly ap pointed to take the deposi- 
tion of the said William I. Barrett, a witness whose name is sub- 
scribed to the fore voing de ‘position, do hereby certify that previous 
to the commencement of the examination of the said William F. 
Barrett as a witness in the said suit between the said Henry W. 
Kingsbury, complainant in the original bill, and Ambrose FE. Burn- 
side, Jane C. Kingsbury, Mary K. Buckner, Simon B. Buckner, John 
J.D. Kingsbury, Eva Lawrenee, and Albert G. Law rence, defendants 
thereto, and Mary Kk. Buckner and Simon B. Buckner, coniplainants 
in the cross-bill, and Henry W. Kingsbury, Eva Lawrence, Albert 
G. Lawrence, and Jane C. Kingsbu: ‘y, defe nd: ants thereto, he was duly 
sworn by me as such witness to testify the truth in relation to the 
matter in controversy between the said Henry W. Kingsbury, com- 
plainant in the original bill, and Ambrose I. Burnside, Jane C. 
Kingsbury, Mary J. Buckner, Simon DB. Buckner, John J. D. Kings- 
bury, Eva Lawrenee, and Albert G. Luwrence, defendants, and Mary 
K. Buckner and Simon B. Buekner. complainants, In the cross- bill, 
and Henry W. Kingsbury, Eva Lawrence, Albert G. Lawrence, and 
Jane C, Kingsburn y, ‘de fe nd: ants, so far as he should be interrogated 


, 


concerning the same, and that the sald deposition was taken at my 


office, in the city of Louisville, in the county of Jefferson, State of 


Kentue ky, on the sixteenth d: iy of December, A. D. 1870, and that 

after the said deposition was taken by me the interrogatories 
252. and answers thereto, as written down, were read over to the 

said witness, and that thereupon the same was signed and 
sworn to by the said deponent, William I. Barrett, before me, the 
oath being administered by me as such commissioner at the place 
and on the day and year last aforesaid. 


HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. loo 


| further certifv that all the interlineations and erasures in the 
foregoing deposition were made by me at the instance and recuest 
of the said William I Barrett before his sighing of the sublue. 


GkO. M. DAVIE, 


( ont) Lissioner. 


The following deposition and exhibits of Mrs. Jane C. Kingsbury, 
to wit: 


STATE OF ILLINOIS, ) _ . 
‘ . > SS. 
County of Cook, | 


The People of the State of [linois to James Griswold, Esq., of Old 
Lynn, in the county of New London, State of Connecticut, or to 
any judge or justice of the peace of said county of New London: 


Whereas it has been represented to us that Mrs. Jane C. Kings- 
bury is a material witness in a certain cause now pending in our 
circuit court of Cook county in and for the county of Cook afore- 
said, between Henry W. Kingsbury, complainant, and Ambrose E. 
Burnside and other defendants to the bill of complaint; and Mary 
K. Buckner and Simon Bb. Buckner, complainants, and Ilenry W. 

Kingsbury and other defendants to the cross-bills, and that 
285 the said witness resides at Old Lynn aforesaid, without the 

said State of Illinois, and that her personal attendance cannot 
be procured at the trial of said cause: 

Now know ve that we, in confidence of your prudence and fidelity, 
have appointed you commissioner LO ¢ xumine the sald withess, and 
do therefore authorize and require you to cause the said witness to 
come before you, at such time and place as you may therefor desig- 
nate and appoint,and diligently to examine the said witness on the 
oath or aflirmation of the said witness, by you first duly in that 
behalf administered,and faithfully to take the deposition of the said 
witness Upon all interrogatories Inclosed with or attached to these 
presents, both on the part of the said plaintiffs and of the said de- 
fendants, and none others, and the same, when thus taken, together 
with this commission and the said interrogatories, to certify unto 


our said circuit court of Cook county W ith the least possible cl bia 

Witness Norman T. Gassette, clerk of our said court, and 

[L. s.] seul thereol, al Chicago, in sald co inty, this 6th day Ol Dx . 
cember, A. D. 1570. 


NORMAN 'T. GASSETTE, Cler/ 
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284 STATE OF ILLINOIs, | 
Cook County, ipaee 


In the Circuit Court of Cook County. 


Henry W. Kinaspury, by His Next Friend, ) 
CoryDON BreckKWITH, © 
Us, . ‘ ee 
AMBROSE E. Burnsipe, JANE C. KINGSBURY, > “— ene aay 
Mary J. Buckner, Simon B. Buckner, Jolin | esc: 5 
J. D. Kingsbury, Eva Lawrence, and Albert 
G. Lawrence. | 


Mary K. Buckner and Srmon B. Buckner ) 
vs. ! C 
. . - Cross- Bill. 
Henry W. Kinaspury, Eva LAWRENCE, AL- 
BERT G. LAWRENCE, and JANE C. KINGSBURY. 


To the complainant in said original bill of complaint and the de- 
fendants to said cross-bill and their solicitors : 

Take notice that on the sixth (6th) day of December, A. D. 1870, 
at ten o’clock in the forenoon of said day, or as soon thereafter as 
counsel can be heard, the undersigned will sue out of the office of 
the clerk of the circuit court of the county of Cook aforesaid a dedi- 

mus protestatum or commission, under the seal of said court 
285 and directed to James Griswold, Esq., of the — of Old Lynn, 

in the county of New London and State of Connecticut, or to 
any judge or justice of the peace of the county and State last above 
mentioned, to take the deposition of Mrs Jane C. Kingsbury upon 
the interrogatories hereto attached, to be read in evidence on the 
part of the complainants in said cross-bill and defendants to said 
original bill on the hearing of the above-entitled cause, now pend- 
ing in the said circuit court on the chancery side thereof, when and 
where you can appear and file cross-interrogatories and join in said 
commission if you so wish. 

Dated this twenty-fifth day of November, A. D. 1870. 

GOUDY & CHANDLER, 
Solicitors for said Complainants in said Cross- Bill, ete. 


We hereby acknowledge service of the foregoing notice and at- 
tached interrogatories by a copy thereof this twenty-fifth day of No- 
vember, A. D. 1870, and consent that the commission may issue at 
the time named above, longer notice being waived. 

C. BECKWITH, 
Guardian ad Litem and Next Friend of said Henry W. Kingsbury. 
JAMES E. MUNROE, 
Of Counsel for Jane C. Kingsbury. 
BECK WITH, AYER, KALES, 
Sol’rs for A. G. & Eva Lawrence. 


286 Interrogatories referred to in the foregoing notice and to 
be answered by Mrs. Jane C. Kingsbury, a witness to be pro- 
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KINGSBURY 


HENRY W. 


duced, sworn, and examined under and by virtue of the annexed 
commission, before James Griswold, Ksq., or any judge or justice of 
the peace of the county and State last mentioned in the within notice, 
in the cause therein mentioned and referred to and now pending in 
the circuit court of Cook county, Illinois, in chancery, wherein 
Henry W. Kingsbury is complainant in the original bill of com- 
plaint and Ambrose E. Burnside, Jane C. Kingsbury, Mary J. Buck- 
ner, Simon B. Buckner, John J. D: Kingsbury, Eva Lawrence, and 
Albert C. Lawrence are defendants thereto, and wherein Mary k. 
Buckner and Simon B. Buckner are complainants in the cross-bill 
and Henry W. Kingsbury, Eva Lawrence, Albert G. Lawrence, and 
June C. Kingsbury are defendants thereto, on the part and behalf of 
said complainants in said cross-bill and the defendants, Ambrose 
Kk. Burnside, Jane C. Kingsbury, Mary J. Buckuer, Simon 5b. Buck- 
ner, and John J. D. Kingsbury,to said original bill, as follows, to 
wit: 


Interrogatories to be proposed to Mrs. Jane C. Kingsbury on the 
part of the defendants, except Albert G. Lawrence and Eva Law- 
rence, to the original bill and the complainants in the cross-bill. 


1. What is your name, age, and residence? 

2. Are you one of the defendants in this suit? 

3. Are you the widow of Major Julius J. B. Kingsbury ? 
287 4. When did your late husband, Major Julius J. B. Kings- 
bury, die? Did he die testate or intestate ? 

5. Did he leave any children surviving him? And, if so, please 
give their names. Did he leave any descendants of deceased chil- 
dren ? 

6. Were these children also your own ? 

7. Was your daughter, Mary J., married; and, if so, when and 
to whom ? 

8. Was your son, Harry W., married; and, if so, when and to 
whom ? 

9. Is your son, Henry W., living or dead; and, if dead when and 
where did he die? Please state the cause of his death. 

10. Did your son, Henry W., have any children born in lawful 
wedlock before or after his death? And, 1f so, please state when, and 
give the name of the child. 

11. Was this his only child ? 

12. Has your son’s widow married again; and, if so, when and to 
whom? Where does she now reside? Where does your grandson, 
Henry W., reside? | 

13. Did your son, Henry W., leave a will, or did he die intestate ? 

14. Where and from whom and under what circumstances did 
you learn he left a will? State fully. 

15. Have you ever seen tire original will ? 

16. Has a copy ever been furnished you; and, if so, when, and 
who furnished it? Did you request a copy or information before it 
Was given ? 
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288 17. Did you communicate the knowledge you obtained of 
the existence or contents of the will to your daugiter, Mrs. 
Buckner, or her husband? And, if you did, please state when. 

18. Did you give this information the first opportunity you had 
after acquiring it yourself? 

19. Did your son, Ilenry W. Kingsbury, make any statement to 
you in regard to the share of real estate situated in Chicago, Illinois, 
descended to Mrs. Buckner (your daughter) from her father after the 
15th day of May, 1861? And, if he did, please state what he said 
in regard to it. 

2U. If he made more than one statement or had more than one 
conversation in regard to Mrs. Buckner’s share, please give them 
all as fully as possible. 

21. What was said, if anything, as to a deed made by his sister, 
Mrs. Buckner, and her husband on or about May 15, 1861, to him 
conveying Mrs. Buckner’s part of the property in Chicago which 
descended from her father? 

22. Did your son, Henry W., ever write any letter to you in 
which he referred to such subject? And, if so, please attach any 
such letter or letters or copies thereof to this deposition. 

23. If you cannot attach the same or copies because of loss, please 
give the contents, so far as relates to this subject. 

24. Describe as nearly as you can all the property left by your 
husband... 

25. Did your son, Ilenry W., ever acquire any real estate by pur- 

chase; and, if so, what, and where was it situated ? 
289 26. Did your son, Henry W., ever hold in his name any 
property in Chicago for the use and benefit of any person 
within your knowledge, exeept by deed of May 15, 1861, executed 
by Mrs. Buckner and her husband ? 

27. What was the pecuniary or property circumstances of your 
son in May, 18617 Was he worth any more than the value of the 
property inherited from his father ? 

28. Did your daugliter have any property at that time other than 
the estate inherited from her father? 

29. When and where was your son, Henry W., born ? 

30. Please state the places where he spent his life. 

31. From what congressional district was he appointed a cadet at 
West Point? 

302. Was he graduated at, before, or after the regular time? Was 
be immediately appointed a lieutenant in the regular army and did 
lhe enter active service ? 

vo. Where was your late husband born? What was his profes- 
sion or occupation ? | 

34. When did he enter the army, how long continue in it, and 
was he a cadet also at West Point? 

do. When did you marry him ? 

36. Did he have any fixed place of residence after the marriage? 

37. Did your son, Ilenry W., have any fixed place of resi- 
dence? 


lilies oa 
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290 38. Please state anv other matter or thing within vour 
knowledge touching the matters in controversy in this case. 
GOUDY & CHANDLER, 
Solicitors for said Complainants in said Cross- Bill, &e. 


Counsel for Mrs. Eva Lawrence, one of the defendants to the orig- 
inal bill and to the cross-bill in this cause, object to direct inter- 
rogatories numbered 18, 14, 15, 16, 17, 18, 19, 20, 21, 22, 25, 24, 25, 
26, 27, 28, 36, and 37, propounded to Mrs. Jane C. Kingsbury and to 
each of them severally, as immaterial and incompetent, and propose 
the following cross-inierrogatories to be answered by the said witness. 


Cross-interrogatorv 1. Where did your late husband, Julius J. B. 
Kingsbury, die? Where did he and his family reside at that time, 
and how long had they resided there? 

Cross-int. 2. Please state where the said Julius J. B. Kingsbury 
resided at the time of your marriage. 

Cross-int. 3. Please state where he and his family resided after- 
wards, giving as nearly as vou can the date of his removal to each 
place and the length of his and their residence at each place. 

Cross-int. 4. When did your late husband retire from the army? 
Where did he reside at that time, and where did he and his 

family live afterwards, down to the time of his death? 
291 Cross-int. 5. Did your said husband and his family reside 
at Detroit, in the State of Michigan, after he retired from the 
United States Army? If yea, how long did thev reside there? Did 
they keep house there? Did he own the house in which he and they 
resided, or how otherwise ? 

Cross-int. 6. Where did you reside previous to vour marriage, and 
how long had vou resided there? 

Cross-int. 7. Where have vou resided since the death of vour late 
husband, ma for what length of time in each place? 

Cross-int. 8. Where was your home at the time your son, the late 
Henry W. Kingsbury, was appointed a cadet at West Point? How 
long had you resided there at that time, and where have you since 
resided? 

Cross int. 9. Did your son, the late Henry W. Kingsbury, live with 
you at the time he entered the West Point Academy? Where was 
his home before that time, and how long had that been his home or 
usual place of residence? 

Cross-int. 10. Was your son appointed after his graduation to the 
command of a regiment of volunteers in the service of the United 
States? Ifso, when and where did he receive his said appointment, 
and from whom? Did he accept said appointment and enter upon 
the discharge of its duties? If yea, how long did he serve in that 
vapacity ? 

Cross-int. 11. Was vourson at the time of his death acting as 

colonel of a regiment of Connecticut Volunteers in the United 
292 States service? If yea, when did he first become connected 
with that regiment, and from whom did he receive that ap- 
pointment? 


18—176 


138 HENRY W. KINGSBURY VS. SIMON B. BUCKNER FET AT.. 


Cross-int. 12. Have you ever resided in the State of Virginia ; 
if yea, where and when and for what length of time” 

Cross-int. 13. Did your late husband or yourself own any prop- 
erty in the State of Virginia at the time of his death; if so, what 
property and where was it situated ? ; 

Cross-int. 14. Have you purchased or acquired any property In 
the State of Virginia since the death of your late husband ; if so, 
what property, and how and when did you acquire it ? 

Cross-int. 15. Have you resided or had a house or any usual place 
of residence in the State of Virginia since the death of your late hus- 
band ; if so, at what place and for what length of time? 

Cross-int. 16. Had your son, the late Henry W. Kingsbury, any 
property in the State of Virginia when he entered the army of the 
United States; if so, what property and where was it situated ? 

Cross-int. 17. Did you or not own a residence in the State of Con- 
necticut at the time your son entered the army ; if so, how and when 
did you acquire that property, where was it situated, and did you 
or not occupy it as your home; if yea, how long did you live there; 
from what time to what time? 

Cross-int. 18. If you shall state in answer to any of the 

.293 direct interrogatories that you had any conversation with 

your son, the late Henry W. Kingsbury, in relation to Mrs. 

Buckner’s share of the property left by your late husband, please 

state the time and place of each conversation which you may testify 
to, and state who was present. 

Cross-int. 19. If you shall state in answer to either of the direct 
interrogatories that your son, the late Henry W. Kingsbury, wrote 
you any letter or letters in which reference was made to Mrs. Buck- 
ner’s share or interest in the property left by your late husband, you 
will please state when and where such letter or letters were written 
and when and where you received them. 

Cross-int. 20. If you shall state that any letter or letters of the na- 
ture referred to in the last cross-interrogatory was or were received 
by you from your son, but that such letter or letters is or are lost, 
please state when you last saw such letter or letters and where. 
What did you do with the said letter or letters; did you ever ex- 
hibit them or either of them to any other person or persons; if so, 
when and to whom ? 

Cross-int. 21. If any such letter or letters were ever written and 
cannot now be produced by you, you will please state whether you 
have or not made a faithful and diligent search for and effort to secure 
them. Please state what steps you have taken to find or recover 
them. 

Cross-int. 22. If you shall attempt to give the contents of 
294 any such letter or letters, you will please state whether or not 
you are now able to give the language used in said letters or 

the exact expressions of the writer, or how otherwise. 

Cross-int. 23. Were such letters written in reply to any letters 
written to him by you on the same subject or how otherwise ? 

Cross-int. 24. When and to whom did you first communicate the 
fact that you had received any such letter or letters ? 
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Cross-int. 25. When and to whom did you first communicate the 
contents of any such letter or letters? 
B. F. AYER, 
Of Counsel for Mrs. Eva Lawrence. 


The deposition of Mrs. Jane C. Kingsbury, of the town of Old Lynn, 
in the county of New London and State of Connecticut, a witness 
named in the foregoing commission, and taken by virtue of and 
in pursuance of said commission hereto annexed. 


The said JANE C. Kinaspury, being first duly sworn by me, James 
Griswold, the said commissioner,as a witness in the cause named in 
said commission, previous to the commencement of her examination, 
to testify the truth,as well on the part of the complainants as the de- 
fendants, in relation to the matters in controversy between the said 
complainants and defendants so far as she should be interrogated, 
testified and deposed as follows: 


Answer to Interrogatory 1. Jane C. Kingsbury ; in my 61st 
295 _—year; residence in Old Lynn, New London county and State 
of Connecticut. . 

Answer to Int. 3. I am. 

Answer to Int. 3. I am. 

Answer to Int. 4. On the 6th day of June, 1856, intestate. 

Answer to Int. 5. Two children surviving—Mary Janeand Henry 
W.: no descendants of deceased children. 

Answer to Int.6. They were. 

Answer to Int. 7. She was married in May, 1850, to Simon B. 
Buckner, one of the parties to this suit. 

Answer to Int. 8. He was married in December, 1861, on the 4th 
or 5th, to Eva MeL. Taylor. 

Answer to Int. 9. He is dead. Hedied at Antietam from wounds 
received in battle in September, 1862. Ile was wounded on the 17th 
and died on the 18th, as I understood and believe. 

Answer to Int. 10. He had one child, born after his death, on De- 
cember 16th, 1862, named Henry W. 

Answer to Int. 11. It was. 

Ans. to Int. 12. She has again married, in September, 1865; she 
married Albert G. Lawrence. She now is at Newport and her son 
with her. I donot know that she has any particular place of resi- 
dence. 

Answer to Int. 13. He left a will. 

Answer to Int. 14. I first heard from Mr. Cunningham, who was at 

the funeral, that there were papers left at Fortress Monroe, 
296 =Virginia. Mr. Cunningham told me that John Taylor told 

him there were papers left. Mrs. Kingsbury, my son’s wife, 
then wrote me and sent me a copy of the will, and I have furnished 
said letter, dated September 28, 1862, and said will (hereunto an- 
nexed and marked A). 

The next was from Mr. Latrobe, of Baltimore, by letter. I had 
written him asking why the will was not probated. He sent me a 
copy of the will and a copy of his (Latrobe’s) letter to Col. J. H. 


4 
: 
: 
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Taylor, dated October 16, 1862, which I here present as part of this 
deposition (hereunto annexed and marked B). I also received with 
these a letter from Mr. Latrobe, which I cannot now find. If I find 
it I will deliver it to the commissioner, to be attached to my depo- 
sition. 

Answer to Int. 15. I have never seen the original will. Mrs. 
Lawrence sent me word that she was coming on a visit. I asked 
her to bring the original will. She, for some cause or other, was de- 
tained and did not come at the time. She wrote she would send it 
by mail, if I wished, as she was not coming. 

I did not desire her to send it, for fear of its being lost. After a 
time she visited me, but said nothing of bringing the will. I made 
no answer to her proposal to send it by mail. 

Auswer to Int. 16. [ have already answered this in my answer to 
Int. 14. 

Answer to Int. 17. I did, to Mrs. Buckner, in the fall of 
297 1866, on her first visit here after the war. I gave her a copy 
of the one I[ had. 7 

Answer to Int. 18. On the first opportunity of seeing her. It was 
the first time I had seen her since. 

Answer to Int. 19. In August or September, 1861, here in Old 
Lynn, 1 had a conversation with my son. I asked him in regard 
to his sister’s property, whether it had been turned over to him, 
(Henry) and told him Simon had told meso. He replied, “ That 
is so, but don’t look concerned ; it is only turned over to me for safe 
keeping; it will be restored to her.” 

I had another conversation with him in December, 1861, when he 
was here with his bride. He arrived on the 9th and left on the 
lith. The conversation was on the 10th. He then made the same 
remark, that the property would all be restored to her. I then 
asked him who was to see — it. He replied, “If Iam taken away 
and General Burnside lives he will see to it for you, that Mary’s 
property is restored to her.” He says, “I am going to make my 
will; am going to give vou twenty thousand dollars, to do what you 
please with at your death—I mean mine—out of my property, and 
not my sister’s.” He said he hoped the war would soon close and 
Mary would come home and attend to her own property. This was 
the last time | saw him. The person referred to as “Simon” was 
Mr. Buckner. ) 

Answer to [nt. 20. I believe I have given them all. 

Answer to Int. 21. Nothing, except what I have hereinbefore 

stated. 
298 Answer to Int. 22. He wrote me a letter dated October 23, 
1861, which I here present as a part of the deposition (here- 
unto annexed and marked C). It is in his own handwriting and 
the signature “ Henry,” which was his custom in writing to me, is 
in his handwriting. 

Answer to Int. 23. I do not remember that any are lost. 

Answer to Int. 24. He left property at Waterbury, Connecticut, 
and in Chicago two lots at the corner of Clark and Randolph streets ; 
the Kingsbury tract, on the north branch of Chicago river, above 
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Kinzie street; a tract of about two hundred and forty acres about six 
miles above Chicago, known as the Caldwell reservation. This was 
all the real estate. There was no personal property that I know of, 
except clothing and watch and similar articles. 

Auswer to Int. 25. Never that I know of. 

Answer to Int. 26. He did not. 

Answer to Int. 27. Nothing more than the property inherited. 

Answer to Int. 28. Not that I know of. 

Answer to Int. 29. He was born at Chicago the 25th of December, 
1836. 

Answer to Int. 30. He was with me until he went away to school, 
which was about 1846 or ’47; then to Tarrytown, New York, at 
school; then at Sing Sing, New York, then to West Point, and from 

West Point into the army and into the war. 
299 Answer to Int. 31. From the Brooklyn, New York, district, 
upon the recommendation of Mr. Stranahan, member of Con- 
gress from that district. 

Answer to Int. 32. He was at West Point five years within one 
month; he graduated in May in order to be sent to the war. He 
was immediately appointed lieutenant in the regular army and 
entered into active service. 

Answer to Int. 33. My husband was born at Waterbury, Connecti- 
cut, in 1797. From school he was appointed cadet at West Point. 
He was an officer in the U. S. Army, appointed from West Point. 

Answer to Int. 34. He entered West Point about 1817 or 1818. I 
believe he entered the army from West Point. He remained in the 
army till A. D. 1853 or 1854. 

Answer to Int. 35. He was married in 1825. 

Answer to Int. 36. None except the army. 

Answer to Int. 37. None. 

Answer to Int. 38. Nothing further, except that I have a letter 
from Henry’s widow, dated November 4, 1862, which I here present 
as a part of my deposition, enclosing a copy of a letter to her from 
Mr. Latrobe, which I also present as part thereof. (Letter and copy 
annexed and marked “ D.”) Ihad a conversation with her about 
January, 1863, at Washington. In speaking of the property she 
said she was sorry Henry’s wishes could not be carried out, but that 
the laws were such they could not be; that she should teach 
her son as he grew up that the property did not belong to him and 
that he should return it to Mrs. Buckner. 


300 Cross-Interrogatories . 


Answer to cross-int. 1. He died at Washington, D. C., June 26, 
1856. I was here at Old Lynn staying temporarily ; we had no fixed 
place of residence. 

Answer to cross-int. 2. He was stationed at St. Mary’s, Michigan. 
It was an army station. 

Answer to cross-int. 3. He staid at St. Mary’s till 1828; from 
thence to Hancock’s barracks in Maine. I was not with him there. 
In 1830 he was at Fort Gratiot, in Michigan; 1831 or ’32 he was at 
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Fort Niagara, in New York. From there he went to Chicago; in 
1833 back to St. Mary’s, Michigan; in 1824 to Michilemackinack. 
(He was at Pittsburgh before we went to Fort Gratiot.) From 
Michilemackinack we came to New York, and in 1836 went back 
to Chicago, from which place he was sent to Michilimackinack, 
leaving me sick at Chicago. This was in 1837. I think he was 
twice in Maine. We came from Chicago in 1837 to Brooklyn ; from 
thence to Waterbury, Conn., and from thence to Maine for the second 
time, and from Maine to the Florida war. This was either in 1837 
or 1838. He came home in 1840 on sick leave, I think, and went 
back when he got well. He subsequently came back with his regi- 
ment and went to Sackett’s Harbor. We were there till 1845; then 
back to St. Mary’s, Michigan. From there he went to the Mexican 

war, in 1846, and I came to Connecticut and spent the time 
301 during the war at Old Lynn, Waterbury, and Brooklyn, 

New York. At the close of the Mexican war he returned to 
New York, and on or about the 14th of December, 1848, sailed from 
New York to California. He returned from California in 1850, 
about July. I did not accompany him to California, but remained 
in New York during his absence. After his return he went. to Wash- 
ington to attend to his affairs, and was traveling back and forth. He 
then went to Detroit, in 1852, and remained there till 1855; then 
went to Chicago. He remained there a few months, and then came 
to New York and Waterbury and Old Lynn; then to Waterbury 
and then to Washington, I think, in March, 1856. He then was 
taken ill and died. | 

Answer to cross-int. 4. He returned from the army about 1854. 
H[e had no fixed residence at any time, but was then staying at 
Detroit—detained there by sickness of the family as long as they 
remained at Detroit. I have just stated where we lived after that 
time. 

Answer to cross-int. 5. He was temporarily detained there by sick- 
ness, as I have stated, for nearly three years. We did not keep 
house there; we were boarding at a public house—the “ Michigan 
Exchange.” We owned no house. 

Answer to cross-int. 6. At New York city; about fifteen years. 

Answer to cross-int. 7. First at Waterbury, during the summer 
and fall after his death; from there to Lynn, where I spent the 

winter. In the spring of 1857 [ went to Nashville, Tennessee, 
302. where I stayed with my daughter till the fall of 1857; then 

‘ame to Brooklyn, New York, at my sister’s. In March or 
April, 1858, went to Kentucky, and then returned to Old Lynn, 
Conn., during the winter of 58 and ’59, where I have remained ever 
since, except for occasional visits. 

Answer to cross-int. 8. I was staying at Old Lynn, Conn. I did not 
consider it my home. 

Answer to cross-int. 9. He was not living with me at that time. 
He was at school at Sing Sing: had been there three or four years. 

Ans. to cross-int. 10. He was not immediately appointed. He 
took command of the 11th Regiment, Conn. Volunteers, in July, 
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1862. He received the appointment a short time before from Gov- 
ernor Buckingham, of Connecticut. He served till his death. 

Answer to cross-int. 11. He was, as I have just stated. 

Answer to cross-int. 12. I have never done so. 

Answer to cross-int. 13. None that I know of. 

Answer to cross-int. 14. I have not. 

Answer to cross-int. 15. I have not, before or since. 

Answer to cross-int. 16. None that I know of. 

Answer to cross-int. 17. I owned no residence. There was a small 

place on the property at Waterbury which was occupied by 
303 negroes—a shop that had been turned into a house. It was 
owned by the heirs of my husband. I never lived in it. 

Answer to cross-int. 18. I have already fully stated the times and 
places. There was no one present but myself and my son. 

Answer to cross-int. 19. The only letter I received from him on 
that subject was dated at Arlington, Virginia, October 25,1861. I 
received it at Old Lynn in due course of mail. 

Answer to cross-int. 20. I have not stated that any were lost. 
None were lost that I know of. 

Answer to cross-int 21. There are none such that I know of. I 
have examined all my papers to see if there was any such, but find 
none. eon 

Answer to cross-int. 22. I have not attempted to give contents of 
any such letter. I have presented the letter itself (marked “C”). 

Answer to cross-int. 23. It was not written in reply to any letter, 
but in reply to a conversation before had and which I have already 
stated. 

Answer to cross-int. 24. I cannot recollect communicating it to 
any person before now. 

Answer to cross-int. 25. I make the same answer to the last ques- 


tion. 
JANE C. KINGSBURY. 


004 STATE OF CONNECTICUT, Ris 
; 88 
County of New London, § 


I, James Griswold, of the town of Old Lynn, in the county of New 
London and State of Connecticut, a commissioner duly appointed 
to take the deposition of Jane C. Kingsbury, a witness whose name 
is subscribed to the foregoing deposition, do hereby certify that pre- 
vious to the commencement of the examination of the said Jane C. 
Kingsbury as a witness in the suits between the said Henry W. 
Kingsbury, complainant, and Ambrose E. Burnside and others, de- 
fendants, to the bill of complaint, and Mary K. Buckner and Simon 
B. Buckner, complainants, and Henry W. Kingsbury and others, 
defendants, to the cross-bill, she was duly sworn by me as such 
commissioner to testify the truth in relation to the matters in contro- 
versy between the said complainants and defendants as far as she 
should be interrogated concerning the same; that the said deposition 
was taken at the dwelling-house of Johu Cunningham, in the town of 
Old Lynn and county of New London and State of Connecticut, on the 
20th day of December, A. D. 1870, and that after said deposition 
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was taken by me as aforesaid the interrogatories and answers 
thereto, as written down, were read over to the said witness, and 
that thereupon the same was signed and sworn to by the said de- 
fendant before me at tie place and on the day and year last afore- 


sald. 
JAMES GRISWOLD, 


Commissioner. 
305 ExHipBit A. 


WASHINGTON, Sept. 28th, 1862. 


My Dear Moruer: I know not how to write you, mother. 
Mother, what shall we do—what will we do—without him? All I 
can think is that he is gone, gone, gone. Why was he taken? ‘I 
‘an’t be resigned. I can’t say “ Thy will be done.” Ican only wish 
for him, long for him, and weep for him. He was so pure, so noble ; 
noone but us know how pure he was. I am coming to you; I 
want to be with you. I hope to start by the first of next month for 
Lynn; then J can talk to you and tell you all [ want to. 

I send you a letter from Mr. Flagler; please return it tome. I 
will write again soon. Please love me for his sake. 

Your daughter, : EVA. 


I send you a copy of a paper written by Henry and left in my 
mother’s charge Just before he started on the Campaign of the 
Peninsula. I will send you every letter I received telling me 
of Henry, and indeed, indeed, mother, [ will try and be a daughter 


to you. 
EVA. 
306 A. 


Expecting soon to start upon a military expedition where death 
may overtake me, I ieave this as a record of my wishes respecting 
the disposition of my property: 

“To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
Jars, or so much of my Chicago property as upon fair appraisal may 
be valued at that amount. 

“'To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, IIl., left by my father, Julius J. B. Kings- 
bury, deceased. , 

“To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 
lars, which I trust he will expend in completing his education. The 
remainder of my property of every description I leave to my devoted 
wife, Eva. I desire, moreover, that the provisions of this will may 
be so carried out that the yearly income of my wife for her own 
personal support shall never be less than two thousand dollars 
($2,000). 
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Pd 
“As executors I name Gen. Ambrose E. Burnside, of Rhode 
Island, and Capt. John Taylor, com. dep’t U.S. army.” 
Signed at Fortress Monrve, Va., March 25th, 1862. 
HENRY W. KINGSBURY, 
First Lieutenant 5th Reg’t Artillery, U. 8S. Army. 
307 B. 
~~ — Baxrimore, Oct. 16th, 1862. 
To Col. J. H. Taylor. 


My Dear Cor.: I have very carefully considered the paper which 
you left with me, purporting to be the will of the late Colonel Henry 
W. Kingsbury, and have gone over the statutes and reports of the 

: State of Illinois in this connection. 

I am sorry to have to say that the papers are inoperative. In the 
case of Rigg vs. Welton, 13th Illinois Reports, page 15th, it is de- 
cided, in conformity with the 109 ch. of the revised statutes, that 
“it is indispensable to the validity of a will that it should be signed 

| by the testator or by some one in his presence or by his direction, 
and attested in his presence by two witnesses.” 

Wanting in this last most essential requisite, the will which 
| Colonel Kingsbury has left is of no force in law, and his estate must 
‘ be regarded as that of an intestate or person dying without a will. 

In this state of affairs it becomes interesting to vour sister to know 
what are her rights to her late husband’s property and what course 
she should pursue in regard to it, and as you asked my opinion in 

an these respects I proceed to give it. 

Going again to the Illinois reports of cases actually decided, I find 
in Tyson vs. Postlewaite, 13 Ills., 727, that “ when a man dies intes- 

tate, leaving a widow, but no descendants (which is your sis- 
308 __ter’s present case), the widow inherits, as heir of the intestate, 

one-half of the real and all of the personal estate of which 
her husband died seized (possessed) which shall remain after pay- | 
ment of his debts, and she is also entitled to dower” in the other | 
half—that is to say, your sister would be entitled absolutely to one- 
half her husband’s land and houses and rents and to one-third of 
the other half for her life, while all his stocks, bonds, monies, ete., 
would belong to her absolutely after his debts, if he left any, were 

aid. 

But if the intestate leaves a child or children, and a child born 
after his death is to be regarded as though born in his lifetime, then, 
as decided in the case of Sesk vs. Smith, 1 Gilman’s Illinois Reports, 

. p. 503, “ the widow of the deceased husband is entitled to one-third 
part of his real estate (land, etc.) for life, and also to one-third part 
of his personal estate (stocks, etc.) forever which remains after pay- 
ment of all just debts and claims against his estate.” The rest of 
the intestate’s estate would belong to the child or children. 

In order to cover the entire ground of one conversation it is proper 
to add, looking to possibilities that were a child to be born and die 
before arriving at years, to dispose of and disposing of its property 

19—176 
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the Revised Code of Illinois, ch. 109, 3-46, provides that where 
there shall be no children of the intestate nor descendents of such 
children, and no widow, “then the property goes to the parent’s 

brothers and sisters of the deceased person and to their de- 
309  scendants in equal parts between them.” 

In other words, were your sister to have a child who died 
during minority she would take her dower now and the whole 
estate, as the chi!d’s heir, at its death. 

I am not sufficiently acquainted with the situation of Col. Kings- 
bury’s property to say how your sister’s interest in it, under the laws 
of Illinois, would differ from that designed, for her by Col. K. in the 
several contingencies here referred to. 

But, so far as I understand it, her interest, in any event, will be 
very large, and in one event even larger than her husband contem- 
plated. 

As matters stand, however, she is certainly in no condition to 
determine upon any course in regard to the wishes expressed by 
him, and I would advise that she neither say nor do anything to 
commit herself. | 

By the laws of Illinois your sister is entitled to administer upon 
her husband’s estate. I would counsel her, if this case be managed, 
to do so by all means. She will then have the whole business in 
her own hands. 

But before she determines upon this even she should have a state- 
ment of what his property consists of. Some one must have this 
if not in Col. K.’s paper, and it should be obtained. 

The will falling to the ground, the appointment of executors which 
it makes falls also. If she pleases, however, she can either renounce 
her right to administer in favor of the executors named or be united 

with one or both of them. 
310 Begging you to express to your sister my most sincere and 
affectionate sympathies and my willingness to do everything 
that can be done to aid her, I am, dear Colonel, 


Faithfully yours, JOHN H. B. LATROBE. 


Expecting soon to start upon a military expedition where death 
may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property: 

To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appraisal may 
be valued at that amount. 

To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, Ills., left by my father, Julius J. B. 
Kingsbury, deceased. 

To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Conn., and, in addition thereto, five thousand dollars, 
which I trust he will expend in completing his education. 

The remainder of my property of every description I leave to my 
devoted wife, Eva. I desire, moreover, that the provisions of this 
will may be so carried out that the yearly income of my wife for 
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her own personal support shall never be less than two thousand 
dollars ($2,000). 

As executors I name Gen. Ambrose E. Burnside, of Rhode Island, 
and Capt. John Taylor, commissary department, United States 

Army. 
311 Signed at Fortress Monroe, Va., March 25, 1862. 
HENRY W. KINGSBURY, 
First Lieutenant Fifth Regiment Artillery, U. S. Army. 


C. 
ARLINGTON, VA., October 23rd, 1861. 


My Dear Morner: I spent all the morning with Burnside yes- 
terday. He states, as [ told vou, that Simon had made over all the 
Chicago property that was held in his name to me. A new power 
of attorney is therefore necessary from you and myself. We made 
one out. I signed it. Burnside will send it to you. I send youa 
copy for your own keeping and keep one for myself. 

Burnside will arrange to pay Mr. Cunningham semi-annually, as 
you desired. It pinches him a little just now, as it is unexpected. 
Still he will send two or three hundred dollars now, and hereafter 
make his arrangements to pay semi-annually. Burnside was much 
surprised to learn that you had not received all your allowance. 
He will send it to you soon. It was a piece of negligence on the 
part of his agent. 

Should anything happen to Burnside and myself you will look 

to his wife in all business matters. She is acquainted with 
312 his affairs. Her address: Mrs. Mary R. Burnside, Provi- 
dence, Rhode Island. 

Should anything happen to her, too, you will call on Burnside’s 
agent, William W. Bishop, of Providence. He states that he has 
paid all the interest due for sums borrowed up to this time. 

I have a good joke on you. Yesterday I was invited to a dinner 
party at Col. Taylor’s. I called just before dinner and excused my- 
self. Mrs. Taylor looked unusually nice. I complimented her on 
her appearance. “ Why,” said she, “it is the same old dress I al- 
ways wear. I have only one that is fit to look at.” It reminded 
me so much of yourself that I could not help smiling. She is a 
lady that lives in Washington, the very top of society, giving din- 
ner parties every week or two, has one daughter just married, an- 
other on the highway to it, her husband chief of the Commissary 
Department, yet she bas but one nice dress and still does not com- 
plain of want of clothes. She wears it on all occasions. Mrs. Mce- 
Donald is the same way. I notice the same black silk on all grand 
occasions and the same plain morning dress ordinarily. Still she 
comes to Washington to see the General and staysa month at a 
time. Since your lamentations I have noticed dress more than 
usual. I find it the same with all the ladies. I am beginning to 
think I should have felt proud of you instead of ashamed if you 
had come on with me. 


148 HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 


The authorities positively refuse to let me take command of the 
Connecticut regiment, so I relapse into a lieutenant again. 
313 I am delighted that my descriptions pleased Mr. Brainard 
so much. I have some maps here that will be of service, I 
think. I will send them to him. Remember me most kindly to 
him and his wife. 
With much love to aunt and Mrs. C., believe me, dear mother, 
Your affectionate HENRY. 


Never mind the horse blankets; I’m provided in that way. The 
cloak will, I fear, prove more of a hindrance than an assistance. I 
must have a coat for riding. 


D. 


W AsHINGTON, November 4th, 1862. 


My Dear Moruer: I commenced writing to you some days ago ; 
interrupted by my mother being taken suddenly very sick. She is 
now, I hope, a little better, but still requires my constant attention. 
The handkerchief and Uncle Walter’s letter came safely to hand. 
Please thank him for both. 

I hope ere this Aunt Camelia has received the book. The picture 
you asked me to have painted for you will be finished in a few 
days. I will send it to you as soon as it is finished. 

I wrote you I had sent to General Burnside for the money he 

owes you. He sends me by my brother-in-law the check for 
314 $375.00, which I enclose, saying he would soon send you the 

rest, and you may be sure I will not let him forget it. He 
owes you now, you will find by looking at your book, $1,525.00 in- 
stead of $1,700.00 (which is the amount due to you for the years 
1861 and 1862). | , 

My brother-in-law says in a letter received from him this morning 
that Burnside promises to send you the rest soon—very soon. [ 
will put him in mind of it constantly. Mr. Latrobe has been to see 
me. He will put everything straight right away. He has written 
to Burnside for a statement of everything. I send you a copy of a 
letter | wrote to Burnside. Mr. Latrobe used to be in the army. 
He was at West Point with your husband,and they were great 
friends. 

He says that the will cannot be made valid, but he tells me, 
at the same time, that I can give Mary everything she is entitled 
to. J am very anxious to have everything fixed before next March, 
so much depends on my child. If it lives it will inherit everything, 
but I will be its guardian and can act for it until it becomes of age. 
If it lives but for one moment, if it just breathes or shows signs of 
life and then dies, I, as its heir, inherit everything from it. 

I wish you could hear Mr. Latrobe talk; he makes everything so 
plain. I have put everything in his hands, giving him for his 
guide Henry’s will. I have tried to do, further,as I think my hus- 
band would wish me to, and, from what you said to me when in 
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Brooklyn, I think I am doing as you would if you were here. 
315 If there is anything that you want me to do, or anything that 

I have done that you do not approve of, do not hesitate to 
tell me. I send you also a copy of the letter 1 wrote to Mr. La- 
trobe. 

Do not forget that you are to come to me early in December. Ma 
says if she were well enough she would write to you herself to tell 
you how welcome you will be, but, as she is not, you must take the 
assurance through me. She does want to know you so much. She 
loved my husband as if he had been her own son. Henry, when 
we talked of your coming to us, would say so often, “Oh, Eva, I 
know our mothers will love each other.” 

I will write to you again very soon. All send best love to you. 
Give my very best — to Aunt Camelia and Uncle Walter. Sister 
Belle and ma were delighted with those furs. 

The toy horse was found the next morning and is put safely 
away until Christmas. Ma still thinks the doll the prettiest doll the 
world ever saw. 

Now good-bye. Write to me soon. 

Your affectionate daughter, EVA. 


Please excuse the looks of my letter, but I am interrupted con- 
stantly. 
E. K. 
316 Copy of Letter to Mr. Latrobe. 


WASHINGTON, Oct. 29, 1862. 


My Dear Mr. Latrone: I am about to take advantage of vour 
kind offer to attend to my business affairs and to ask you to become 
my legal adviser and show me the proper way of carrying out my 
husband’s plans and wishes. You know, of course, that | am _per- 
fectly ignorant of all the forms necessary. 

I would like to see you at your earliest convenience, for I can talk 
more plainly than I can write, and am very anxious to have every- 
thing settled at once. 

My sister and her little boy unite with mein love to Mrs. Latrobe 
and all at Fairy Know. 3 

Sincereily yours, EVA KINGSBURY. 


The following deposition and exhibits of Ambrose E. Burnside, 
to wit: 


STATE OF ILLINOIS, one 
County of Cook, j ~~’ 


The People of the State of Illinois to J. F. Roberts, Esq.,or D. Me- 
Lean Shaw, Esq., of the city of New York, in the county of New 
York, State of New York, or to any judge or justice of the county of 

New York: 
317 Whereas it has been represented to us that Ambrose E. 
Burnside is a material witness in a certain cause now de- 
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pending in our circuit court of Cook county, in and for the county 
of Cook aforesaid, between Henry W. Kingsbury, complainant, and 
Ambrose E. Burnside and other defendants to the bill of complaint, 
and Mary K. Buckner and Simon B. Buckner, complainants, and 
Henry W. Kingsbury and other defendants to the cross-bill, and 
that the said witness resides at New York aforesaid, without the said 
State of Illinois, and that his personal attendance cannot be procured 
at the trial of the said cause: 

Now know ye that we, in confidence of your prudence and fidel- 
ity, have appointed you commissioner to examine the said witness, 
and do therefore authorize and require you to cause the said witness 
to come before you, at such time and place as you may therefor des- 
ignate and appoint, and diligently to examine the said witness on 
the oath or affirmation of the said witness, by you first duly in that 
behalf administered, and faithfully to take the deposition of the said 
witness upon all interrogatories inclosed with or attached to these 
presents, both on the part of the said plaintiffs and of the said de- 
fendants, and none others, and the same, when thus taken, together 
with this commission and the said interrogatories, to certify unto 
our said circuit court of Cook county with the least possible delay. 

Witness Norman T. Gassette, clerk of our said court, 
318 [1.s.] and seal thereof, at Chicago, in said county, this 6th day 
of December, A. D. 1870. : 

NORMAN T. GASSETTE, C” ° 


318 STATE OF ILLINoIs, | 
Cook County, ees 


In the Circuit Court of Cook County. 


Henry W. Kinespury, by His Next Friend, ) 
CorRYDON BECKWITH, 

vs. . 
AmBrosE IE. Burnsipe, JANE C. KINGs- > Bill So In 
bury, Mary J. Buckner, Simon B. Buek- a 
ner, John J. D. Kingsbury, Eva Law- 
rence, and Albert G. Lawrence. J 


Mary K. Buckner and Simon B. Buckner ) 
vs. 
Henry W. Kinespury, Eva Lawrence, } Cross Bill. 
Albert G. Lawrence, and Jane C. Kings- | 
bury. 


To the complainants in the said original bill of complaint and 
the defendants to said cross-bill and their solicitors : 

‘Take notice that on the sixth (6th) day of December, A. D. 1870, 

at ten o’clock in the forenoon of said day, or as soon thereafter as 

counsel can be heard, the undersigned will sue out of the 

319 office of the clerk of the circuit court of the county of Cook 

aforesaid a dedimus protestatum or commission, under the 


a 
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seal of said court and directed to J. F. Roberts or D. McLean Shaw, 
Esq., of the city of New York, in the county of New York, or to any 
judge or justice of the peace of the county and State last above men- 
tioned, to take the deposition of Ambrose KE. Burnside upon the in- 
terrogatories hereto attached, to be read in evidence on the part of 
the complainants in said cross-bill and defendants to said original 
bill on the hearing of the above-entitled cause, now pending in the 
said circuit court on the chancery side thereof, when and where 


you can appear and tile cross-interrogatories and join in said com- 
mission if you so wish. 
Dated this twenty-fifth day of November, A. D. 1870. 
GOUDY & CHANDLER, 


Solicitors for said Complainants in said Cross-Bill, etc., ete. 


- We hereby acknowledge service of the foregoing notice and at- 
tached interrogatories by a copy thereof this twenty-fifth day of 
November, A. D. 1870, and consent the commission may issue at the 


time named above, longer notice being hereby waived. 


BECKWITH, AYER & KALES, 
Solicitors for Albert G. and Eva Lawrence. 
JAMES E. MONROE, 
Of Counsel for Jane C. Kingsbury. 


20 C. BECKWITH, 
Guardian ad Litem, Next Friend for Henry W. Kingsbury. 


Interrogatories referred to in the foregoing notice and to be an- 
swered by Ambrose E. Burnside, a witness to be, produced, sworn, 
and examined under and by virtue of the annexed commission, be- 
fore J. F. Roberts, Esq., or D. McLean Shaw, Esq., or any judge or 
justice of the peace of the said county and State last mentioned in 
the within notice,in the cause therein mentioned and referred to, 
and now pending in the circuit court of Cook county, Illinois, in 
chancery, wherein Henry W. Kingsbury is complainant in the origi- 
nal bill of complaint and Ambrose FE. Burnside, Jane C. Kingsbury, 
Mary J. Buckner, Simon B. Buckner, John J. D. Kingsbury, Eva 
Lawrence, and Albert G. Lawrence are defendants thereto, and 
wherein Mary K. Buckner and Simon B. Buckner are complainants 
in the ecross-bill and Henry W. Kingsbury, Eva Lawrence, Albert 
G. Lawrence, and Jane C. Kingsbury are defendants thereto, on the 
part and behalf of said complainants in said cross-bill and the de- 
fendants, Ambrose E. Burnside, Jane C. Kingsbury, Mary J. Buck- 
ner, Simon B. Buckner, and John J. D. Kingsbury, to said original 
bill, as follows, to wit: 


Interrogatories to be proposed to Ambrose E. Burnside on the part 
| of the defendants (except Albert G. Lawrence and Eva Law- 
321 rence) to the original bill and the complainants to the cross- 


bill. 


1. What is your name, age, and residence ? 
2. Are you one of the defendants in this case? 


- - — 
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3. Are you acquainted with the parties in this suit; and, if yea, 
how long have you known them, respectively ? 

4. Were you acquainted with Henry W. Kingsbury, son of Major 
Julius J. B. Kingsbury, in his lifetime; and, if yea, “how long did 
you know him? 

5. Did you ever have the management of the estate of Major Julius 
J. B. Kingsbury, situated in Chicago, Illinois? And, if so, state when 
such management commenced, when it ended, and by what arrange- 
ment you entered on the same, stating also the time when and with 
whom such arrangement was made. 

What disposition was made of the proceeds or rents and profits 
of the property while it was under your control ? 

Was there any change of such application of the rents and — 
profits after the 15th day of May, 1861, from the course of business 
before that date ? } 

8. Did Henry W. Kingsbury at any time in his lifetime, within 
your knowledge, receive all the rents and profits or the net proceeds 
of the same ” 

9. Do you know of any claim or acts of ownership by said 

322 Henry W. Kingsbury over said property after the 15th day 

of May, 1861, indieating that he was the sole owner of said 

property in Chicago, subject only to the right of dower of his mother 

and the incumbrances? And, if yea, state fully all you know aba 
such claim or acts. | 

10. When and where did IIenry W. Kingsbury die? S# 
‘ause and circumstances of his death. What was his rank 
army at that time? 

Was you an officer in the army at that time; and,if = ., 
what? Please give the command held by you at the battle of An- 
tietam. Was said Henry W. Kingsbury under your command ? 

Did you have any conversation with Henry W. Kingsbury 
after he was wounded, in regard to his property or business? And, 
if so, state fully each conversation. 

13. Are you one of the persons named as executor of the will of 
said Henry W. Kingsbury ? 

14. State fully when you first learned of the existence of contents 
of said will, when you first obtained pussession of the same, and the 
reasons why it was not sooner presented for probate. 

15. Was any opposition made to a delivery of the will to you as 
an executor; and, if so, who made the objection? And state all 
you know in regard thereto. 

16. What declarations or statements did Henry W. Kingsbury 
make, if any, in regard to Mrs. Buckner’s share of the property de- 
scended from his father and located in Chicago after May 15, 

1861? 

O20 17. Who succeeded you in the management of the Kings- 
bury estate in Chicago, and when ? 

18. Did Henry Kingsbury, within your bneniieiinn ever hold in 
his own name any property in Chicago for the use or benefit of any 
person, except by the deed of May 15, 1861, executed by Mrs. Buek- 
ner and her husband; and, if so, what was it? 
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19. Did you ever have the possession of said deed from Mrs. 
Buckner or her husband to Henry W. Kingsbury, dated May 19, 
1861? | 
20. Did Henry W. Kingsbury ever have possession of such deed, 
so far as you know? 
| 21. What was the value of Mrs. Buckner’s share of the Kingsbury 
estate May 15, 1861 ” 

| 22. Did Henry W. Kingsbury ever acquire any real estate by 
purchase, within your knowledge; and, if so. what was it? 

23. How long did you reside in Chicago? Please give the time 
when you entered the army. 

24. If you had the managementof the Kingsbury estate for the 
heirs after you left Chicago, state the manner in which you did so 
aud the name of your agent. 

25. Were you acquainted with the handwriting of Henry W. 

~ Kingsbury, deceased ? 

26. Have you seen the original will of said Henry W. Kings- 
bury; and, if so, did you make or cause to be made a copy thereof? 
And, if you did, look at the paper hereto attached, marked “ Ex- 
hibit A,” and state whether or not the same is a true copy of the 

original. 
J24 27. In whose handwriting is the original of which “ Ex- 

«, hibit A” is a copy? Is the signature thereto the genuine 
fy Writing and signature of the said Mary W. Kingsbury ? 

Where isthe original bill? 
‘ What estate did said Henry W. Kingsbury have, if any, at 
dria, Virginia, when said will was admitted to probate? 
4 ‘lease state any other matter or thing material to the contro- 


versy in this suit. 
GOUDY & CHANDLER, 
Solicitors for said Complainants in said Cross-Bill, &e. 


~ 


Exuyipsit A. 


4 “Expecting soon to start upon a military expedition where death 
may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property : : 

“To my mother, Jane C. Kingsbury, I leave twenty thousand 
dollars, or so much of my Chicago property as upon fair appraisal 
may be valued at that amount. 

“To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the 
property in the city of Chicago, IIl., left by my father, Julius J. B. 
Kingsbury, deceased. 

“To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 

lars, which I trust he will expend in completing his education, 

320 “The remainder of my property of every description I leave 

. to my devoted wife, Eva. I desire, moreover, that the pro- 
visions of this will may be so carried out that the yearly income of 
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my wife for her own personal support shall never be less than two 
thousand dollars ($2,000). 
“As executors I name Gen. Ambrose FE. Burnside, of Rhode 
Island, and Capt. John Taylor, Com. Dep’t, U. 8, Army.” 
Signed at Fortress Monroe, Va., March 25th, 1862. 
HENRY W. KINGSBURY, | 
First Lieutenant 5th Reg’t Artillery, U.S. Army. 


Counsel for Mrs. Eva Lawrence object to direct interrogatories 
numbered 5, 6,7, 8,9, 12, 13, 14, 15, 16, 17, 18, 21, and 22, propounded 
to Gen. Ambrose E. Burnside, and to each of them severally, as im- 
material and incompetent, and propose the following cross-inter- 
rogatories to be answered by the said witness: 


Cross-int. 1. When and where did you enter the military service 
of the United States, in which you were engaged during the late 
civil war? 

Cross-int. 2. Were you or not appointed colonel of a Rhode Island 
regiment which was mustered into the service of the United States 
in 1861, soon after the outbreak of the late rebellion; if yea, when 
did you receive such appointment and when did you enter upon 

the discharge of its duties? 
J26 Cross-int. 3. Did you have anything to do personally eithg 


with the collection or the disbursement of the rents and profi: hay 
he 


of the Kingsbury estate in Chicago after the 15th of May, 1861? 

Cross-int. 4. Have you any personal knowledge respecting the dis 
positions made of the rents and profits of the said estate after May 
15th, 18617 | 

Cross-int. 5. Was not all your time occupied after May 15th, 1861, 
down to the death of the late Henry W. Kingsbury by your military 
duties? : 

Cross-int. 6. Did the said Henry W. Kingsbury have command 
of a regiment of troops in the United States service at the time of 
his death ; if yea, of what regiment, and when and by whom was he 
appointed to such command? 

Cross-int. 7. At whose suggestion or by whose request did you 
present the paper purporting to be in the nature of a last will and 
testament of Henry W. Kingsbury for probate in the State of Vir- 
ginia? 

Cross-int. 8. Did you have anything to do with the presentation 
of said paper for probate in the State of Virginia; if yea, what and 
at whose request ? 

Cross-int. 9. Was any effort made by the friends of the late Henry 
W. Kingsbury after his death, so far as you know, to secrete the said 
paper or conceal the fact of its having been executed ? 

Cross-int. 10. Was not the fact of the existence of such a 
327 paper communicated to or known by you soon after the said 
Henry W. Kingsbury’s death; if yea, how soon after, and 
who had possession of the said paper,and what was done with it? 
B. F. AYER, 
Of Counsel for Eva Lawrence, 
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Cross-int. 11. If you shall state that the said Henry W. Kingsbury 
had any estate or effects in the State of Virginia when the said ille- 
gal will was admitted to probate, you will please describe the same 
fully. Please state how you know that the said effects belonged to 
the said Henry W. Kingsbury. When did vou see the said effects? 
And state, if you know, how they happened to be in Alexandria. 
Did the said ‘Henry H. Kingsbury leave them there; if so, when? 
Were they at Alexandria at the time of his death, or how other- 
wise? Do you know who brought the said effects to Alexandria; 
if yea, who was it? 

Cross-int. 12. Have you any reason to believe, and do you believe, 
that the said effects were brought to Alexandria after the said Henry 
W. Kingsbury’s death? If yea,state the reasons for such belief, and 
who it was vou suppose took them there. 

B. F. AYER, 


Of Counsel for Eva Lawrence. 


The deposition of Ambrose E. Burnside, of the county of New York 
and State of New York, a witness of lawful age produced, sworn, 
and examined upon his corporal oath, on the twenty-sev- 
328 enth day of December, in the year of our Lord one thousand 
eight hundred and seventy, at the office, No. 26 Exchange 
Place, in the city of New York, in the county of New York and 
State aforesaid, by me, J. F. Roberts, a commissioner duly ap- 
pointed bv a dedimus potestatum or commission, issued out of the 
clerk’s office of the circuit court of Cook county, in the State of 
[llinois, bearing teste in the name of Norman T. Gassette, clerk of 
said circuit court, with the seal of said court affixed thereto, and 
to me directed as such commissioner for the examination of the 
said Ambrose IE. Burnside, a witness in a certain suit and matter 
in controversy, now pending and undetermined in the said circuit 
court, described in the annexed commission, upon the interroga- 
tories which were attached to or inclosed with the said commis- 
sion and upon none others. 


The said AmMBrosE E. Burnsipr, being first sworn by me as a wit- 
ness in the said causes, previous to the commencement of his exam- 
ation, to testify the truth as well on the part of the plaintiffs as the 
defendants in relation to the matters in controversy between the 
said plaintiffs and defendants so far as he should be interrogated, 
testified and deposed as follows: 


Answer to interrogatory 1. My name is Ambrose E. Burnside; I 
am 46 years of age, and reside at Providence, RhodeIsland. I have 
an office and transact business. at 26 Exchange Place, in this 

city. 


329 Answer to Int. 2. Iam one of the defendants in this suit. 


Answer to Int. 3. Tam acquainted with all the parties to 
this suit, except the child, Henry W. Kingsbury. I have known 
Simon B. Buckner since the year 1843 and Mrs. Buckner since about 
the year 1850, and Mrs. Kingsbury since the year 1858, and John 
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D. Kingsbury since the fall of 1869. Mrs. Lawrence I have known 
since about 1851, and her husband, Albert G. Lawrence, since about 
1865. 

Answer to Int. 4. I was acquainted with Henry W. Kingsbury, 
deceased. I think I knew him about six years—from 1856 to the 
time of his death. 

Auswer to Int. 5. Yes; the management commenced in 1858 and 
extended to December, 1862. The first arrangement was made in 
1858 with Simon B. Buckner, who was then sole agent of the estate. 
Afterwards I received a power of attorney from Simon B. Buckner 
and his wife and Mrs. Jane C. Kingsbury and Henry W. Kings- 
bury. The power of attorney I have just spoken of was given 
about December, 1859. | 

Answer to Int. 6. The income of the estate was applied by me in 
the payment of interest, taxes, repairs, &c., and the payment of the 
different parties in interest. These last were Mrs. Jane C. Kings- 
bury, Simon B. Buckner and wife, and Henry W. Kingsbury. 

Answer to Int. 7. There was not, except that I do not remember 
to have paid anything to General or Mrs. Buckner after that date. 


330 : 


J.F.R. .™ A 


Answer to Int. 8. No; he did not, as far as I know. 

Answer to Int. 9. I know of nothing unless it is the will in 
question. 

Answer to Int. 10. Henry W. Kingsbury was mortally wounded 
at the battle of Antietam, on the 17th day of September, 1862, and 
died on the 18th of September, 1862. He was colonel of the Elev- 
enth Connecticut Volunteers and first lieutenant of the Fifth 


‘United States artillery, regular service. 


Answer to Int. 11. I was major general of volunteers at that time 
and commanded the left wing of the Army of the Potomac at the 
ae of Antietam, and Henry W. Kingsbury was under my com- 
mand. 

Answer to Int. 12. I did. When the information came to me that 
he was wounded I went to see him. He told me that he feared 
he was mortally wounded, and requested that he should not be 
moved from the place he wasin. Healso requested me to look after 
the interests of his wife, mother, and sister. I asked if he bad any 
instructions to give me. He said, in substance, that be had already 
left the necessary directions as to his affairs, as I would see in 

future. 
Jol Answer to Int. 13. I am. 
Answer to Int. 14. I first learned of the existence of the 
will from Mrs. Buckner in 1866 or 1867. It was in the fall of 1866. 
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I now remember she gave me a copy of the will, which had been 
sent to her mother. I first saw the original will on the 12th day of 
June, 1869, in the possession of R. G. Hazard, Esq., at No. 110 
Broadway, New York city. I first obtained possession of the origi- 
nal will about the lst May, 1870, and the reason it was not sooner 
presented for probate was because it was not in my possession, and 
I presented it as soon as | obtained possession of it. As soon as I 
learned the whereabouts of the will I endeavored to get possession 
of it. | 

Answer to Int. 15. There was made opposition by attorneys rep- 
resenting Henry W. Kingsbury or Mr. Beckwith, his attorney, but 
the surrogate decided to give me the will. 

Answer to Int. 16. I remember that we had conversations, and I 
think it was in October, 1861, in reference to the property, but I 
cannot remember the substance of conversations. 

Answer to Int. 17. John H. B. Latrobe, in December, 1862. 

Answer to Int. 18. No. 

Answer to Int. 19. No. 

Answer to Int. 20. No. 

Answer to Int. 21. $400,000 or $500,000. 

Answer to Int. 22. None that I know of. 
doz Answer to Int. 23. I resided in Chicago eighteen months. 
I think I left in the fall of 1859. I re-entered the army in 
April, 1861. 

Answer to Int. 24. I had the management of the estate after I left 
Chicago up to the time I turned it over to Mr. Latrobe. The de- 
tails of the work in Chicago was all done by D. W. Mitchell. 

Answer to Int. 25. I was and am. 

Answer to Int. 26. I have. I had a copy made, and the annexed 
paper marked “ Exhibit A” isa true copy of the original will. I 
also had a photographie copy of the will made, whieh copy I desire 
to present as “Exhibit B” and annex to this my deposition. 

Answer to Int. 27. Both body of the will and signature are in the 
handwriting of Henry W. Kingsbury. 

Answer to Int. 28. On file in corporation court of the city of Alex- 
andria, Virginia, where it was proved. 

Answer to Int. 29. I was informed by my attorney that there was 
personal property belonging to the estate; and there were moneys to 
which the estate had a claim. 

Answer to Int. 30. I reinember nothing else just now. 


300 Cross-Interrogatories. 


Answer to cross-int. 1. In April, 1861, in the State of Rhode 
Island. 

Answer to cross-int. 2. I was. I received the appointment and 
entered upon the discharge of duty in April, 1861. 

Answer to cross-int. 3. I had. 

Answer to cross-int. 4. [ have. 

Answer to cross-int. 5. It was. I gave directions as to my private 
affairs, and also with reference to the affairs of this estate. 
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Answer to cross-int. 6. Yes; he commanded the 11th Connecti- 
cut. He was appointed by the Governor of Connecticut, as all vol- 
unteer officers of regulars were appointed, and afterwards was mus- 
tered into the United States service. 

Answer to cross-int. 7. Mv action in the matter was taken by re- 
quest of Mrs. Jane C. Kingsbury, Mrs. 8. B. Buckner, and John J. 
D. Kingsbury. 

Answer to cross-int. 8. I directed my attorney to have the same 
proved in consequence of the request of parties just named and with 
a view of carrying out the wishes of the late Col. Kingsbury and 
because I desired to see justice done to all parties concerned. 

Answer to cross-int. 9. Not to my knowledge, although it was not 

brought to my notice by parties having possession of will. 
304 Answer to cross-int. 10. It was not brought to my- notice 

until some time after his death. The first copy of the will 
that I eversaw was handed me by Mrs. Buckner, in the presence of her 
mother, in the fall of 1866. ‘The first knowledge I had of the where- 
abouts of the original will was in 1869, when [ learned that it was 
in the possession of Mr. R. G. Hazard, of New York city, who told 
me that he claimed to hold it for Mrs. Lawrence, and he said he 
would only give it up on her order. 

Answer to cross-int. 11. I was informed by my attorney that there 
was property and effects there belonging to the estate of Henry W. 
Kingsbury. He showed me papers representing them. They were 
not left there by Henry W. Kingsbury. There was a deposit of 
money at Alexandria, Virginia, in addition to effects spoken of, 
which belonged to General 8S. B. Buckner, which my attorney at- 
tached in a suit against said Buckner for a claim due said estate. 
There was also a deposit there made by me, as executor, to cover 
all the expenses of legal proceedings. Both these deposits still re- 
main there. I do not know how the other effects came there. 

Answer to cross-int. 12. I believe they were brought there after 
Henry W. Kingsbury’s death. I have already stated that I do not 
know who took them there, except the deposits, as already stated. I 
cannot state exact reasons for my belief. 

A. E. BURNSIDE. 


330 I, John F. Roberts, of the city, countv, and State of New 

York, a commissioner duly appointed to take the deposition 
of the said Ambrose E. Burnside,a witness whose name is subscribed 
to the foregoing deposition, do hereby certify that previous to the 
commencement of the examination of the said Ambrose E. Burn- 
side as a witness in the suits mentioned in the said commission he 
was duly sworn by me as such commissioner to testify the truth in 
relation to the matters in controversy between the said parties as far 
as he should be interrogated concerning the same. 

That the said deposition was taken at No. 26 Exchange Place, in 
the city of New York, in the county of New York and State of New 
York, on the 22d day of December, A. D. 1870, and that after said 
deposition was taken by me the interrogatories and answers thereto 
as written down were read over to the said witness, and that there- 
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upon the same was signed and sworn to by the said deponent, Am- 
brose E. Burnside, before me as such commissioner at the place and 
on the day and year last aforesaid. 


JOHN F. ROBERTS, 
Commissioner. 


306 Exuipir B. J. F. Roberts, Commissioner. 


Expecting soon to start upon a military expedition where death 
may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property. 

To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appraisal may 

- be valued at that amount. 

To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, Ills., left by my father, Julius J. B. 
Kingsbury, deceased. 
t To my cousin, John J. D. Kingsbury, | leave my property in 
Waterbury, Conn., and, in addition thereto, five thousand dollars, 
which I trust he will expend in completing his education. 

The remainder of my property of every description I leave to my 
devoted wife, Eva. I desire, moreover, that the provisions of this 
will may be socarried out that the yearly income of my wife for her 
own personal support shall never be less than two thousand dollars 


($2,000). 

- As executors I name Gen. Ambrose E. Burnside, of Rhode Island, 
and Capt. John Taylor, commissary department, United States 
Army. 


Signed at Fortress Monroe, Va., March 25, 1862. 
HENRY W. KINGSBURY, 
First Lieutenant Fifth Regiment Artillery, U. S. Army. 


307 The following deposition- of D. W. Mitchell and John G. 
: Shortall, to wit: 


Be it remembered that on application of Mary K. Buckner and | 
Simon Bb. Buckner, the complainants in the cross-bill in a suit now | 
pending in the circuit court of Cook county, State of Illinois, wherein | 
Henry W. Kingsbury, by his next friend, Corydon Beckwith, is 
complainant in the original bill and Ambrose E. Burnside, Jane C. 
Kingsbury, Mary J. Buckner, Simon b. Buckner, e¢ al. are defend- 
ants to the original bill, and Henry W. Kingsbury, Eva Lawrence, 
Albert G. Lawrence, and Jane C. Kingsbury are defendants to the 
cross-bill, I, S. W. Burnham, official reporter of the courts of 
Chicago, and authorized to take and certify depositions to any of 
the courts of the State of Illinois, by virtue of an act of the General 
Assembly of the State of Illinois approved March 11th, 1869, enti- 
tled “An act to amend an act entitled An act for the appointment of 
, official reporters and for the preservation of evidence in certain cases 
in Cook county,” have, this thirteenth day of December, A. D. 1870, 
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at the office of Ely, Burnham & Bartlett, 93 Washington street, in 
the city of Chicago and State aforesaid, pursuant to agreement of 
counsel of all above-named parties, proceeded to examine David W. 
Mitchell and John G. Shortall as witnesses in behalf of the com- 
plainants in the cross-bill and defendants in the original bill, ex- 
cept Albert G. Lawrence and Eva Lawrence in the aforesaid suit, 
W. C. Goudy, Esq., appearing before me on the part of the com- 

plainants in cross-bill and defendants to original bill, except 
3388 Albert G. Lawrence, Eva Lawrence, and Corydon Beckwith, 

Esq., on behalf of the said Henry W. Kingsbury, and Beck- 
with, Ayer & Kales on behalf of Albert G. Lawrence and Eva Law- 
rence; and I do further certify that this [these] deposition- was 
[were] taken by agreement between the parties on behalf of Mary 
K. Buckner, Simon B. Buckner, Ambrose EF. Burnside, Jane C. Kings- 
bury, and John J. D. Kingsbury, who appear by Goudy & Chandler, 
their solicitors. Corydon Beckwith, guardian ad litem for Henry 
W. Kingsbury, appears for him, and Beckwith, Ayer & Kales, solic- 
itors, appear for Albert G. Lawrence and Eva Lawrence. 

And I further certify that the said Davip W. MircueE tt, being by 
me fully examined, cautioned, and fully sworn to testify the whole 
truth, was examined by Mr. Goupy, and testified as follows : 

Q. 1. What is your name, age, and residence 4 

A. D. W. Mitchell; age, 39, and residence, Chicago. 

Q. 2. How long have you resided in Chicago ? 

A. Fifteen years last March. ; 

Q. 3. What has been your occupation since you have been in this 
city ? 

A. I have, generally speaking, been what is termed a real-estate 
agent. 

Q. 4. Did you have any connection with the property which for- 

merly belonged to Major Julius B. Kingsbury? If so, what’? 
300 A. I had charge of it from November 20, 1860, up to some 

time during November, 1868, collecting the rents and man- 
aging it generally. 

Q. 5. What is the property that belonged to that estate? 

A. It was lots 5 and 6, in block 35, of the original town of Chi- 
‘ago, Illinois, and a portion on the North Branch of the Chicago 
river, part of section 19 called the Kingsbury tract. 

Q. 6. Can you give any accurate description of the Kingsbury 
tract? 

A. It is bounded on the north by a line 3 feet north of the centre 
of Oniario street, on the east by Butler, Wright & Webster’s Addi- 
tion, on the south by Kinzie street, and on the west by the North 
Branch of the Chicago river. The north line was originally ninety 
feet further north, but the part north of Ontario street was not 
under my management. 

Q. 7. You stated that it was in section 9—in what township and 
range ” 

A. 39 N. and 14 E. of the third principal meridian. 

(). 8. What part of the section ? 

A. All of the east half of the northwest quarter of section 9 east 
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of the North Branch of the Chicago river, south of Sedgwick’s Addi- 
tion, said addition being about 0 feet north of Ontario street. 

Q. 9. Was the property known as the Kingsbury tract embraced 
in the description contained in a deed, bearing date May 30, 1838, 

executed by James Kingsbury and wife to Julius J. B. Kings- 
340 bury and recorded May 31, 1835, in Book A, p. 139, in Cook 
county, Illinois? 

A. It was. 

Q. 10. For whom did you act when you had management of the 
property of the Kingsbury estate and collecting rents therefor? 

A. Well, I was employed by General Buckner and Henry Kings- 
bury. They were both present when the engagement was made. 

Q. 11. They made the arrangement with you, but did you act for 
any person but those ? 

A. I acted for old Mrs. Kingsbury, as I understand it. 

@. 12. And Mrs. Buckner? 

A. And Mrs. Buckner. 

Q. 13. What was the arrangement made between Henry Buckner 
and James Kingsbury with you? 

A. It was that I should go on and collect the rents and lease the 
property and pay the taxes, and so forth. 

Q. 14. When was the arrangement made? 

A. That was made in August, 1860, a day or two before the com- 
mencement of the engagement. 

Q. 15. Where did General Buckner reside then ? 

A. I think he was living in Louisville, Kentucky, then. 

Q. 16. Where did Henry W. Kingsbury reside? 

A. In West Point Academy. General Buckner may have been 
living in Nashville at the time. He had been living in Nashville. 
I am not positive which town he was at. My impression is that he 

was living in Louisville. 
341 Q. 17. How long did you continue to act under that ar- 
rangement ? 

A. Well, I acted up to May, 1861, I believe. 

Q. 18. Was there any change made in 1861, or any new arrange- 
ment? 

A. Nothing further than to report all my collections and accounts 
to General Burnside. 

Q. 19. To whom did you report your collections before that time ? 

A. I don’t think I made any report at all. When General Buck- 
ner was up here he would look over the matters, or when General 
Burnside was out he looked over them. 

Q. 20. Had General Burnside himself control of your actions in 
regard to the property since 1861 

A. He had; yes, sir. He had control, and I looked upon him or 
anything he might say as authority. 

Q. 21. Did you first find him in the management when you first 
commenced your duties? 

A. He had more or less the management of it. 

Q. 22. Did you receive directions from General Burnside? 

A. Sometimes. 

21—176 
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Q. 23. Did you receive them from General Buckner? 

A. Yes, sir; sometimes. 

Q. 24. What directions, if any, were given you in May, 1861, by 
any person? And state who it was, if any were given. 

A. General Buckner gave me instructions to report all further 
collections and business to General Burnside; that he didn’t wish 

to be consulted in the matter any further. 
o42 Q. 25. How long did you continue to report to General 
Burnside ? 

A. Up unto the time that Mr. Latrobe took charge of affairs, which 
was some time about the first of January, 1863, I believe. 

Q. 26. Did you act under Mr. Latrobe? 

A. Yes, sir. ° 

Q. 27. For how long? 

A. From 1863 to 1868, from the time I commenced ; it was some- 
where in the neighborhood of the first of January; 1863, or the latter 
part of December, 1862. 

Q. 28. Please state what your exact position was in the manage- 
ment of this property when General Burnside and General Buckner 
and Mr. Latrobe were over you, and their positions. 

A. I had what you may term exclusive control, but my actions 
were to supervise. Anything that was of any moment—that I con- 
sidered of any magnitude—before I took astepI would report to them. 
In small matters, as a lease for a short time, or any small matter, I 
took action on my own account, but everything else I reported to 
them. As a general thing, anything I considered of any magnitude 
before I took action I referred to them; but my action was univer- 
sally confirmed whenever | did refer to them. 

Q. 29. Did you mean to say that General Burnside was the chief 
agent and you the sub-agent under him? 

A. Yes, sir. 
343 Q. 30. Was that the same relation you occupied to Mr. 
Latrobe? 

A. Yes, sir. I don’t know exactly what Mr. Latrobe’s position 
was. He was agent and attorney, I believe. I don’t think he was 
anything else. He had full authority to control the estate, as I un- 
derstand it. 

Q. 31. Did you remit money to Mr. Latrobe ? 

A. Yes, sir. 

Q. 32. For how long a time? 

A. For the whole term for which he was acting as agent. 

Q. 33. After you took charge of the property, in 1860, did you 
make any report or remit any money prior to May, 1861 ? 

A. I made no report. Whether I remitted any money or not I 
don’t know. I don’t think I did. The Kingsbury block had just 
been built, and there were a good many bills back unpaid, and the 
first rentals from that or the first moneys that were received were 
used in paying off those bills. General Burnside made a special 
mission out here from New York to settle up the bills remaining 
unpaid in the Kingsbury block. It was some time in 1861—the 
first part of 1861—early in the spring, is my recollection. 


¢< 
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By Mr. AYER: 

Q. 34. What is the Kingsbury block ? 

A. The museum, as it is called. 

Q. 35. On Ri andolph street ? 

A. Yes, sir. 
o44 By Mr. Goupy : 

Q. 36. What was the amount of rents the property was producing 
the first year that you had it? 

A. I think it was between 12 and 15 thousand dollars. 

Q. 37. What was the amount of rents it produced the last year 
you had charge of it? 

A. It was something over 48,000 dollars. 

Q. 38. What was the value of the real estate belonging to the 
heirs of Julius J. B. Kingsbury on the 15th of May, 1861, situated 
in Chicago, Illinois ? 


(Objected to as immaterial.) 


A. I suppose the property would be worth as much as six hun- 
dred thousand dollars. 

Q. 39. Would that be a cash value or an asking value of the 
property ? 

A. I judge that would have been a cash value. There wasn’t 
much selling there, but I presume that it would have sold for that 
much, the whole property. 

Q. 40. At how much more was it estimated at in the way prop- 
erty was generally rated ? 

(Objected to.) 

A. Well, property was generally rated twenty or twenty-five per 
cent.—sometimes thirty per cent—more than what was considered 
a cash value. 

Q. 41. Do you recollect the amount of encumbrance on the prop- 
erty at that time? 

A. No, sir. 
O45 Q. 42. Can you state the approximated amount? 
A. About $137,500. 
Q. 48. What is the present value of the same property ? 


(Objected to.) 


A. I think it would be worth a million and a half dollars. 

(). 44. Did you ever have in your possession a deed executed by 
Gen. Buckner and his wife to Henry W. Kingsbury, dated May 15, 
1861, conveying an undivided half of this property ? 

A. Yes, sir. 

Q. 45. From whom did you receive it? 

A. It was brought to me by a young man named Thomas 
Mitchell. 

Q. 46. From whom did he bring it? 

A. He brought it from Gen. Buckner. 

Q. 47. Did you receive any directions in regard to its disposition ? 
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A. There was a letter enclosed that instructed me to place it on 
record. 

@. 48. Where is that letter? 

A. The letter is destroyed. 

Q. 49. Do you know that it is destroyed? 

A. Yes, sir; I done it with my own hands. 

Q. 50. What did that letter state’? 

A. It stated that enclosed was a deed to place on record, and to 
report all further proceedings to Gen. Burnside; that he didn’t wish 
to be consulted in the matter any further in regard to the manage- 
ment of the Chicago property. That was the exact words of the 

letter. 
O46 Q. 51. At what time did you receive this deed and the 
letter ? 

A. I think I received it on the 17th day of the month, on the sec- 
ond day afterwards. 

Q. 52. What month? 

A. May. 

Q. 53. 1861? 

A. Yes, sir. 

Q. 54. What did you do with the deed ? 

A. I filed it for record in the recorder’s office of Cook county, 
Illinois. 

Q. 55. Did you ever see that deed since the time you say you 
filed it? 

A. No, sir. 

Q. 56. Did you ever take or authorize it to be taken from the re- 
corder’s ottice ? 

A. No; I never took it and I never authorized anybody else to 
take it from the recorder’s oftice. 

Q. 57. Do you know where the deed is now? 

A. No, sir; I have no knowledge whatever of it. 

Q. 58. What property was owned by Henry W. Kingsbury when 
you took the management of it, in 1860? 

A. He owned the undivided half of the Kingsbury tract and an 
undivided half of these two lots, tive and six, in block thirty-five. 

Q). 50. The same property you have described ? 

A. Yes, sir. 

Q. 60. What property did Mrs. Buckner own at that time? 
o47 A. She was supposed to own the other undivided half of 
the same property. 

Q. 61. What interest at that time did Mrs. Jane C. Kingsbury have 
in this property ? 

A. She, being the widow of Gen. Julius J. B. Kingsbury, had a 
dower right interest during her lifetime in the whole property. 

Q. 62. Did either Henry W. Kingsbury or Mrs. Buckner have any 
other property during the time you had charge of the estate or prop- 
erty ? 

A. None that [am aware of. 

Q. 63. Do you know whether or not Henry Kingsbury, during 
his lifetime, had any other property in Chicago, Cook counry, Illi- 
nois? 
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A. I never heard of his having auy other. 

(). 64. Were you his sole agent to represent his entire interest as 
to property in Chicago? 

A. So far as I know. ' 

(). 65. Did you receive any directions from General Burnside or 
any dine person to transfer your reports to Mr. Latrobe? 

A. I had a letter from General Burnside with a letter of introdue- 
tion of Mr. Latrobe to me, andl my impression is that there was iIn- 
structions in that, or rather directions in it, that he would take charge 
of the property after that time. 

Q. 66. Where was General Burnside residing when you took charge 
ash the property in August, 1860? 

. I think he was residing i in New York city at that time. 
Q. 67. Do you know when he went to New York? 
O45 A. No, sir; I do not. Near that time; not long before 
that. 


Cross-examination by Mr. AYER: 


Q. 1. Who is the gentleman who had charge of the property be” 
fore vou were employ ed as such in 1860? 

A. Well, I don’t know much about the property. I don’t think 
there was anybody except General Burnside and General Buckner ; 
both acted in conjunction, one as much as the other, and the other 
as much as that one. 

Q. 2. Did General Burnside reside at Chicago at that time? 

A. He had up to a short time before that time. I don’t think he 
was residing in Chicago at the time I took charge of it. He had to 
a short time before that. 

Q. 3. Where was General Buckner residing at the time he trans- 
mitted the deed to you of which you have spoken? 

A. He was residing in Louisville then; at least, the letter and deed 
was from therethen. He was residing there then. 

Q. When did you destroy the letter? 

A. About five or six weeks ago—maybe two months, not very 
long ago—in running over my old papers I found it and tore it up. 

(). 5. Was it before or after the commencement of this suit? 

A. I believe it was after the commencement of this suit, some 
time. 

Q. 6. Why did you destroy it? 
O49 A. Just because | had no further use for it. I was rum- 
-aging my desk and destroving all the old letters I didn’t 
wish to keep, and found this and destroyed it. 

Q. 7. Have vou stated all you remember of the contents of this 
letter ? 

A. Yes, sir; I think I stated everything, word for word. 

Q. $8. Do you remember whether any letter-press copy of that letter 
had been taken before it was sent to vou ? 

A. I don’t know whether there had been or not. 

Q. 9. How long before you received that deed was it before you 
saw General Buckner ? 
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A. I hadn’t seen him since 4th of March preceding. 
(. 10. When did you see him next afterwards? 


A. About last January some tine, seven or eight years afterwards. 


Q. 11. To whom did you report for instructions after you had 
filed the deed for record, as you have stated ? 

A. I didn’t make any report. I merely sent the surplus money 
that I might have. Sometimes General Burnside might draw on 
me for some money, but I made no detailed report of it during his 
whole administration—only of the money I sent him, the surplus 
money I might have on hand. 

Q. 12. Did you see General Burnside in Chicago after May 17th, 

1861, while you remained agent of this property ? 
300 A. Well, I saw him once during the war. He was out 
here during the spring or summer of 1861. Whether it was 
before the 17th day of May or afterwards that he came out to settle 
up these outstanding claims against the Kingsbury block, [ don’t 
know. My impression is that it was early in the spring; it might 
have been after that time. | 

Q. 18. When was the last time that you transmitted to him any 
funds ? . 

A. That I could not tell precisely ; not a great while before Mr. 
Latrobe took the general management of affairs. 

Q. 14. Who is Latrobe? 

A. An agent from Baltimore. 

Q. 15. State whether or not he is a practicing lawyer in Balti- 
more ? 

A. I understand him to be such. 

Q. 16. Was he or not employed by the widow of Henry W. Kings- 
bury to take charge of this property ? 

A. She informed me so. 

(. 17. How many times did you ever see Henry W. Kingsbury ? 

A. Never saw him but once in my life. 

(. 18. Where was that? 

A. In Chicago. 

Q. 19. Did you inform anybody of the receipt of that deed, and 
of its being recorded ? 

A. I may have told persons of it, but I don’t know anything about 
it now. 

Q. 20. Did General Burnside know of the fact? 
351 A. I presume he did; he might from my consulting him. 
Q. 21. In what business was General Burnside engaged 
after May, 1561, while he retained any connection with this prop- 
erty ? 

A. It was either treasurer or assistant treasurer of the Illinois 
Central railroad, residing in New York city. Whether he occupied 
the position of treasurer or assistant I cannot say; at any rate, he 
was In the treasurer’s office. 

Q. 22. How soon did he become connected with the army ? 

A. I think he went out in the army at the first breaking out of 


the war. 
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Q. 23. Was he or not in the army at the time you received this 
deed and left it for record ? 

A. I really don’t know, sir. 

Q. 24. Where was Henry W. Kingsbury at that time? 

A. I don’t know whether he was in the West Point Academy or 
went into the army. 

Q. 25. Did you ever have any correspondence with Henry W. 
Kingsbury ? 

A. I wrote him once, consulting about something or other, and I 
had an answer. That is the only” time I ever had any correspond- 
ence with him. | 

Q. 26. When was that ? 

A. During 1861, I think. 

Q. 27. Was it before or after that deed was left for record ? 

A. That I don’t know. 

Q. 28. Where was he when you wrote him ? 
oo2 A. He was in Washington city then. 
Q. 29. Was he then in the army ? 

A. I think he was. He signed himself colonel of some regiment, 
I believe. No; he signed himself first lieutenant of the fourth ar- 
tillery. 

Q. 80. Did you have any correspondence with Mr. Buckner after 
the 17th of May, 1861 ? 

A. No. 

Q. 51. Or with his wife ? 

A. No. 

Q. 32. Where was General Buckner and his family during the 
war ? 

A. Supposed to be in the Southern army; at various and sundry 
points, so far as I know. I never knew of my own knowledge where 
he was. He was at Fort Warren awhile. 

Q. 33. Do you know whether his wife accompanied him ? 

A. I don’t think she did, though I am not positive. She did 
during her residence in the South, but not all the time. 

Q. 34. Was she at Louisville at any time during the war? 

A. I don’t know; I know nothing about her movements there. 

Q.35. Who attended to paying the interest upon the encumbrances 
upon this property ? 

A. During the management of General Burnside he attended to 
paying the interest; afterwards Mr. Latrobe paid the interest on the 
monies loaned. I paid all the taxes and ordinary bills and kept 

the premises in repair, ete. 


309 Q. 36. Do you know whether Henry W. Kingsbury was 
associated in any way with General Burnside in 1861 ? 
A. No. : 


Q. 37. Do you know whether Henry W. Kingsbury was at any 
time during 1861 and 1862 upon General bBurnside’s staff, in the 
army ? 

A. I have heard so; I know nothing of it of my own knowledge 
at all. 
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Q. 38. Did Mr. Latrobe come out to Chicago when he assumed 
the management and control of this property ? 

A. Yes. 

Q. 39. How long did he retain such management ? 

A. I think he retained it as long as I did; I think we both went 
overboard at the same time. 

@. 40. Who succeeded him ? 

A. I believe J. Mason Parker. 

Q. 41. Who employed J. Mason Parker? 

A. That I don't know. 

Q. 42. How long did Parker retain control of this property ? 

A. I don’t know. | 

Q. 48. Do you know who succeeded him ? 

A. D. J. Lake. 

Q. 44. By what authority was Lake put in the control of this 
property ? 

A. I understand by authority of county court. 

Q. 45. Was he not appointed guardian by the county court 
d04 of the person of Henry W. Kingsbury ? 

A. Whether or not he was appointed guardian I don’t 
know ; he was appointed either guardian or agent or something of 
the sort by county court. 

Q. 46. By whom were you selected in 1860 as agent of the prop- 
erty ? 

A. I suppose by General Buckner and Henry Kingsbury ; they 
were both together. 

Q. 47. Had you been acquainted with either of them before that 
time? 

A. I had been acquainted with General Buckner. 

Q. 48. How long ? 

A. About five years. 

Q. 49. Where did you become acquainted with him ? 

A. Here in Chicago. 

Q. 50. You never knew him down in Kentucky ? 

A. No, sir; he was in the army then. 

Redirect examination by Mr. Goupy: 

Q. 1. You have stated that you understand that Mr. Latrobe was 
employed by the widow of Henry W. Kingsbury. Didn’t you also 
understand that he was emploved by Mrs. Jane C. Kingsbury ? 

A. Yes; I think I have seen the power of attorney from her and 
young Mrs. Kingsbury, both to him; | am not positive about it. 

Q. 2. When you passed from the control of General Buckner to 
Mr. Latrobe was there any change made in your duties or the com- 

pensation ? 
JOO A. There was a change made in the compensation. 

Q.3. What change? 

A. I had been working for a stated salary before, and afterwards 
I got a percentage. It may not have been immediately at the 
change. I don’t think it was. It was during Mr. Latrobe’s admin- 
istration. 
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Q. 4. What salary did you get? 
| A. I first got a thousand dollars a year. 
Q. 5. Who fixed that? 
A. General Burnside fixed that. 
Q. 6. When was that amount determined upon ? 
A. I think it was in July or August, 1861. 
Q. 7. Did you have any interview with General Burnside in re- 
4 gard to the management of this business while he was in the army ? 
. A. Yes. 
Q. 8. At some other place in Chicago ? 
A. Yes; twice. 
Q. 9. Where? 
A. I went once to New York city and once to Fortress Monroe. 
Q. 10. At what time? 
A. I went to New York city in July or August, 1861, and I went 
to Fortress Monroe in July, 1862. 
Q. 11. Did you go of your own motion or at his request? 
A. At his request. 
Q. —. Do you know whether or not Henry W. Kingsbury 
356 was at Fortress Monroe when you were there in July, 1862? 
A. I didn’t see. I am not positive whether he was there; 
his command was there. 


i 
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> By Mr. AYER: 
Q. 13. What was his command ? 


‘es By the Witness: It was a Connecticut regiment. He was under 
Burnside there at the time he was killed. Burnside had command 
of his regiment, or something of the sort, or he was on his staff. 


By Mr. Goupy: 


2. 14. He was in General Burnside’s division ? 
. Burnside’s corps. 

Q 15. You stated that you destroyed the letter received in May, 
1861, with the deed some two months ago. 

A. Yes. 

Q. 16. Did you read the letter at that time ? 

A. Yes. 

Q. >> Did any person suggest the destruction of that letter ? 

4 0. 

| *y 18. Did you communicate the facts of its destruction to any 
person afterwards ; if so, when, and to whom ? 

a A. I have not communicated it to anybody unless I did to you. 
I believe you asked me about it once. I don’t know whether I com- 
municated it to you or not, but to nobody else. 

Q. 19. Was there any design of any sort in destroying that letter 
to suppress it as evidence ? 
357 A. None in the world. I read it over and first thought it 
useless and destroyed it along with a great many others. 
DAVID W. MITCHELL. 
22—176 
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dolph street, being numbers 111, 113,115,and 117 Randolph. The 
building on the corner does not belong to the estate. There 
30] is also a building on the North Side known as number 25 
Kinzie street. ‘Chere are several frame buildings on the tract 
of small value, on the tract on the North Side. 

Q. Krom what source do the rents and profits come? 

A. They come from the building | have named as the Kingsbury 
block, fromm a vround rent of the corner lot adjoining, and from the 
rent of the building 25 Kinzie street, and from ground rents of the 
remaining part of the tract on the North Side. 

(). What is the present annual amount of rents in the aggregate 
received from this property ” | 

A. I think the leases call for about eighty-five thousand dollars a 
vear. From tha; sum taust be deducted something for bad debts. 
The precise amount I cannot now state. 

(). State as nearly as you can in round numbers the amount of 
currelil eXpelises lor taxes, clc., per vear. 

A. | think the ordinary taxes would not be far from 16 thousand 
dollars a vear ; repairs, say 4 thousand ; insurance, about 4 thousand; 
interest, about 12 thousand ; « Xpenses o! managing property, includ- 
Ing my commission, in the neighborhood of five thousand. ‘There 
have been ever since | managed the estate,in addition, large amounts 
in special Assessinelts for lniprovinhg streets, ete, 

(Q). What disposition bave vou made of those rents and profits 

Which you have been receiving ? 

362 A. | have first paid the expenses of renewing the estate, the 

cost of Improving streets, the cost of repairs, ete., and I have 
divided the income, three-ninths or one-third to Mrs. Jane C. Kings- 
bury, two-ninths to Mrs. Eva Lawrence, the balance to Henry W. 
Kingsbury. should say, In addition, paid some debts on account 
of those persons to various tndividuals, which came out of their 
respective shares. Perhaps | ought to explain that the sum of $0 
thousand dollars included the store No, 115 Randolph street, which 
has been vacant now for several months, and that rental should be 


deducted. 

t). Making deductions ior unoecupled property and bad debts, what 
would be the amount , 

a 2 shoutd SAV OY thousand d liars could be relied On, although 
Pray be 11) Crror aAvoU! Li | ist year We did nol lose I thousand 


doliars, | think, OUL TOIS Year we are coing tO iose Inore, or | fear so. 


’ . ; " i ‘ [> . . ur 7 " i? Ry 
( ross-eXamination DV DECKWITH, AYER & WALES: 


- | ’ +) a> | Tv. ‘5° + . , . | ‘ *\F 4 ‘ ] 
(Q). In the sutt in which you are receiver is Llenry W. IXingsbury 


one of the parties in this cause, a party “niso in that suit ’ 
\. Yes, sir; [ so understand. 

(). You have paid Ilenry W. Kingsbury or accounted with him 

since your receivership for four-ninths of the income of the Kings- 

bury property, have you not? 


’ 


A. [have up to the date of the annual settiement in May last, 


oe - ae ee 2 Oe ef latalinat: dali cieilied 
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and am directed by the order of appointment to account to 
065 him for that amount in future. 
(Q. And you are still under such orders from the cireuit 
court, are you not? 
A. Yes, sir. 
JOHN WOODBRIDGE. 


Subscribed and sworn to before me this 28th day of December, 
1870. 
NEWTON LULL, 
Notary Public. 


The foregoing deposition was taken by agreement of parties in 
the case éntitled in the caption, before me.at the office of John Wood- 
bridge, in Chicago, on the 28th day of December, 1S70, the parties 
being represented as is stated in the caption, to be read in evidence 
ou the hearing of said cause on the part of the complainants in said 
cross-bill and the defendants to said original bill, except Eva Law- 
rence and Albert G. Lawrence; and I[ further certify that the fore- 
going deposition was reduced to writing by me and signed by the 
said John Woodbridge in my presence and was duly sworn to by 
him before me, and that prior to his examination the said John 
Woodbridge was by me duly sworn to testify the truth and the 
whole truth in regard to the matters about which he should be in- 
terrogated. . 

Witness my hand and notarial seal this twenty-eighth day of 
December, 1870. 


364 | SEAL. | NEWTON LULL, 
Notary Public. 

Notary’s fees, $4.50, paid by Goudy & Chandler. 

And the court, on objections being made to the competency of 
the evidence in each of the foregoing depositions contains dd. there- 
upon received them in evidence herein, subject to all legal objee- 
tions going to the sufficiency, competency, and relevaney thereof 
under the pleadings in the said original and cross cause, no objec- 
tions being made, however, to copies of papers produced and read 
in place of the original thereof. 

JOHN G. ROGERS. 
fsne ot the Judges of the Cook (County Circuit Court, / linoia. 


|. Norman T. Gassette, clerk of the etrenit court of Cook eounty. 
in the State aforesaid, do hereby certify the above and foregoing to 
be a. true, perfect, and complete copy of all papers on file and all 
proceedings entered of record in a certain cause lately pending in 
said court on the chancery side thereof, wherein Henry W. Kings- 
bury is complainant and Ambrose Ie. Burnside et al. are defendants 
to the bill and Mary K. Buckner and Simon b. Buekner complain. 
ants and H. W. Kingsbury et al. defendants to the cross-bill. 
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365 In witness whereof I have hereunto set my hand and 
affixed the seal of said court, at Chicago, this 3d day of 
[seaL.] January, A. D. 1871. 
NORMAN T. GASETTE, Clerk. 


amp, o cents (1.114), Jan. 3d, ’71. 
QO for the record, paid by Goudy & Chandler. 


’ 


st 
$1 


STATE OF ILLINOIS: Pies ; 
Central Grand Division, Supreme Court. January Term, 1871. 


Marky Kk. BuckNER and Simon B. Buck- ) 
NER 
"8. Appeal from the Circuit 
Henry W. Kingspury, Eva LAwrence, { Court of Cook County. 
Albert G. Lawrence, and Jane C. Kings- 
bury. : 


And now comes the said Mary K. Buckner and Simon B. Buck- 
ner, appellants, and say that manifest error hath intervened in the 
proceedings, of which the foregoing is a record, to their injury, and 
they assign the following errors, to wit: 
1. The cireuit court of Cook county erred in dismissing the cross- 
bill. The cireuit court erred in dismissing the original bill without “+ 
prejudice. | 
2. The cireuit court of Cook county erred in refusing the 
366 relief prayed in the cross-bill { and, 
o. The proceedings are otherwise informal and erroneous. | . 
Wherefore they pray the judgment of this court in the premises, 
and that the decree below, so far as it dismissed said cross-bill, 
be reversed and remanded, with specific instructions to the court 
below to enter a decree granting the relief asked in said cross-bill, 
or that a final decree be rendered in this court, ete. 
GOUDY & CHANDLER, 
Atiorneys for Appellants. 
R. W. WOOLEY, Of Counsel. 


And then comes Henry W. Kingsbury, — his next friend, C. Beck- 
with, and assigns for error— : 


ist. The dismissal of the original bill. aie 
2d. Refusing the relief prayed by the original bill. a 
3d. Admission of incompetent evidence in the original suit. | 
Wherefore we pray that the decree in original suit may be re- | 


versed and cause remanded. | 


C. BECKWITH, Of Counsel. 
STATE OF ILLINOIs, wai 
Supreme Court, Central Grand Division, | uae 


367 [, William A. Turney, clerk of said supreme court, hereby \ 
certify the foregoing to be a complete copy of the transcript 


4 Y 


| 
| 


ities —~ 
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ofa record filed in said supreme court on the 4th day of January, A. 
D. 1871, at the January term, A. D. 1871, of said supreme court, in 
the cases wherein Henry W. Kingsbury, by his next friend, Corydon 
Beckwith, was appellant and Ambrose E. Burnside et als. were ap- 
pellees, and Mary J. Buckner and Simon Bb. Buckner were appel- 
lants and Henry W. Kingsbury et als. were appellees, as the same 
now appears from the said transcript now on file in my office. 
In testimony whereof I have hereunto set my 
[OFFICIAL SEAL.] hand and aflix- the seal of said court, at Spring- 
field, the 3lst day of October, A. D. 1871. 
WM. A. TURNEY, 
Clerk Supreme Court. 


STATE OF ag | a 
Cook County, 


I, Norman T. Gassette, clerk of the circuit court of Cook county, 
in the State of Illinois, hereby certify the above and foregoing to be 
a true and complete copy of the record of a certain cause pending 
in said court, wherein Henry W. Kingsbury was complainant and 

Ambrose E. Burnside et al. were defendants to the bill and 
368 Mary K. Buckner and Simon B. Buckner complainants and 
H. W. Kingsbury et al. defendants to the cross-bill. 

Witness my hand and the seal of said court this 
17th day of June, A. D. 1872. 

NORMAN T. GASSETTE, Clerk. 


[OFFICIAL SEAL. ] 


369 And thereupon, afterwards, to wit, on the 30th day of Au- 
gust, A. D. 1873, there was filed in said cause a certain afli- 
davit for publication in words and figures following, to wit: 


STATE OF ILLINOIs: 


Circuit Court of Cook County. 


Henry W. Krnossury, by Eva Lawrence, Guardian ) 
and Next Friend, 
ag’st 


Chancery. 
Mary K. Buckner and Others. { 


Harry Crawford upon his oath says that he is the solicitor for 
the complainant in the above-entitled action ; that the defendants, 
Mary K. Buckner, Jane C. Kingsbury, Ambrose E. Burnside, and 
John J. D. Kingsbury, do not reside in the State of Illinois, but that 

Mary Kk. Buckner resides at Louisville, Kentucky, and Jane 
370  C. Kingsbury resides — Old Lynn, Connecticut ; said Ambrose 
E. Burnside resides at Providence, Rhode Island, and said 
John J. D. Kingsbury resides in Connecticut, but at what point this 
affiant is unable upon diligent enquiry to ascertain. 
HENRY CRAWFORD. 


Sworn to and subscribed before me this 30th day of August, 1873, 
JACOB GROSS, Clerk. 


Pe eel at A A ONE ALIN cepa ears Peta ca 
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And thereupon, afterwards, to wit, on the 17th day of September, 
A. D. 1873, there was filed in said cause a certain appearance in 
writing and certain proceedings had and entered by record, which 
said appearance and proceedings are 
lowing, to wit: 


ith the words and figures fol- 


STATE OF ILLINOIS, | _. 
"OO. 


Cook County, 
Cireuit Court. September Term, A. D. 18 
Henry W. KINGSBURY 


Smron W.{[B.] Buckner et al. J 
We enter the appearance of Simon Bb. Buckner herein. 


VOUDY & CHANDLER. 


371 Ord., Sept. 17, 73. 
Hexry W. KINGSBURY 
ng. 3105, 1245. Bill. 
Sruon B. Buckner et al. J 


This day come Messrs. Goudy and Chandler and entered [enter] 
their appearance as solicitors for Simon b. Buckner, one of the de- 
fendants in the above-entitled cause. 

And, on motion, it is ordered that the time in whieh to plead, an- 
swer, or demur to the complainant’s bill of complaint in said eause 
be. and it hereby. is extended as to said defendant. Simon B. Buck- 
ner, to the first day of the next term. 

And thereupon, afterwards, to wit, on the 18th day of September, 
A. D. 1873, there was filed im said cause a certain appearance in 
writing and a certain demurrer; which said appe: rance and de- 
murrer are in the words and figures following, to wit: 


Appr 
Cirenit Court of Cook County. 


Henry W. Kinespury, by Eva Lawrence, His) 
Guardian and Next Friend, | 

vs. 
Srmron B. Buckner, Jonn J. D. Kivaspury. Mary 
Buckner, Ambrose E. Burnside, Jane C. Kings- | 


~In Chancery. 
| 


bury, & Corydon Beckwith. 
B12 And now comes Corydon Beckwith, one of the defendants 


in the above-entitled suit, and enters his appearance therein. 
September 18th, 1575. 


C. BECKWITH. 


{ 


xe 
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Dem’r. 
Circuit Court of Cook County 


Henry W. Kinospury, by Eva Lawkencer, His | 
Guardian & Next Friend, | 

1% I 
ts. 

Simon B. BucKNER, Mary Buckner, JANE C. KINGs- | 
bury, John D. Kingsbury, Ambrose k. Burnside, | 
and Corydon Beckwith. 


Ju Chancery 


And the said Corydon Beckwith, one of the defendants, by pro- 
testation, not coniessing all OF ahiy of the matters and Lhillipes li Lhe 


said complainant’s bill contained to be true in such manner and 
form us the sume are therein set forth and alley 1, does di mwiur lo 


to the said bill, and for cause of demurrer shows that the said com- 


‘4a @ 


plainant has not by his said bill usade such a case as entitles him in 


a court of equity to any discovery from this defendant or any relief 
against him as to the matters contained In thie sujd bill or 


owrr } : 
Div any of such matters, and that any discovery which can be 
made by this defendant touching the matters complained of in 
the sald bil] Or any of them Cannot be of anvavali LO Wie suid COol- 
plain-t for any of the purpuses for which a discovery is suught 
against this defendant by the said bill, nor entille the said complaint 
complainant vO any relief in this court touch) yany of the mutters 


Lhoereln com plained of 


J a + f ’ 4 ] ** + } . fee cr4 ’ ’ . 
\ berelore. ana jor divers otlel YOU Causes Germurre) iL! pear- 


. } — ia f ' ; ; _ ‘} 62 | 
Ing in the said b11li, tbs delendgabl aot CIMUr Luerelo,and he pravs 
” ‘ . . . . 
ss " { , ; ; ’ *s ; ' 5 , ’ . ‘ : , 1] i 
the juagment Q) this HOnePable Court WHeLUIOr heshall be Colnpelled 
ie ‘ . 4 " . . , i * ‘ ’ ’ ‘ ; ‘ ’ ] ; ; ’ 
LO maHkKe anv Jurther or other auvswer to tie Said “wud lie HNUMDBDIY 
_ a 
- . ‘ i . / . . p a6 P ; 
prays LO De GISIDIssed lromm vence Wil reasOllé i©€ CUSLS ? Lis 
vehull sustained. 
mnt "In ry 
C. BECK WITH, Pro S& 
/ ] } " ‘vf . ‘ f, : ‘ iy ’ i by ? *,?? fie ‘ fj 
And bnereupon ait ry araus v\ V ‘ 4 . . -4 ry Clay OO) JELUVET 
A 1) 7 “wh. ' 7h ‘ ’ cy . ‘ gee ’ ‘ f* yer « ’ f ‘ry ’ ah 
. Ll 148649, VUere Was Liicd pditl Cause a COlullli GCLUUTrer lil VW vUrds 
’ > ’ 
and figures fuliowing, to wit 
pen ? 
STATE OF ILLINOIS, | 
4 
' ; ° ee 
“ook County, oe 
oo 


Cirevit Court of Cook Countv 


374 Henry W. Kinaspury, bv His Guardian and 
Next Frieud, Eva LAWRKENCI 
ié 


Siuon Bb. BUCKNER ef @ 


Y (% 
il loancery 


The joint and severa! demurrer of Simo . Buekner. Mary hy 
Buekner, wand J uit hs Ingsuourv, Gelenaany LO Lhe DU ol cotm- 
plaint vy! Henry \\ kangsbur\ iil Llabit COMP uainanl OV his 
guardian and next friend Eva Lawrence 
These defendants respectively by protestation, not confessing or 


+> 7, Pr se 
2o—146 
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acknowledging all or any of the matters and things in the said com- 
plainant’s bill to be true in manner and form as the same are therein 
set forth and alleged, do demur thereto and for cause of demurrer 
show that the said complainant hath not in and by bis said bill 
made or stated such a case as doth or ought to entitle him to any 
such relief as is thereby sought and prayed for from or against these 
defendants or any of them. 3 
Wherefore these defendants respectively demand the judg- 
375  mentof this honorable court whether they shall be compelled 
to make any further or other answer to the said bill or any 
of the matters and things therein contained, and pray to be hence 
dismissed with their reasonable costs in this behalf sustained. 


GOUDY & CHANDLER, 


Sol’r- for said Defendants. 


And thereupon, afterwards, to wit, on the 16th day of April, A. D. 
1877, the following among other proceedings were had and entered 
in said cause, to wit: 


Ord., Ap’l 16, 77. 


Henry W. Kinesspury,an Infant, by Eva Law- > 
RENCE, His Guardian & Next Friend, 
US. 

Simon B. BuckneR and Mary Kk. Buckner, > 8105, 122. Bull. 
His Wife, Jane C. Kingsbury, John J. D. 
Kingsbury, Ambrose KE. Burnside, and Cory- 
don Beck with. 


This cause having this day been reached upon the call of the 
docket and no one appearing on behalf of either of said 
376 parties, it is ordered by the court that said cause be, and it 
hereby is, dismissed out of this court at complainant’s costs 
for want of prosecution. 
Wherefore it is ordered and considered that said defendant- have 
and recover of said complainant their costs in this behalf expended, 
to be taxed, and that execution issue therefor. 


And thereupon, afterwards, to wit, on the 17th day of May,A. D. 
1877, there was, filed in said cause a certain motion and affidavit; 
which said motion and affidavit are in the words and figures follow- 
ing, to wit: 7 
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Motion. 
STATE OF ILLINOIs, } ‘a 
Cook County,  iaats 


Circuit Court of Cook County. April Term, A. D. 1877. 


Henry W. Kinxosspury, by Guardian and Next) 
Friend, 
v. 
Simon B. Buckner, Mark K. Buckner, Jane C. 
Kingsbury, John J. D. Kingsbury, Ambrose E. 
Burnside, & Corydon Beckwitb. ; 


>In Chancery. 


oid And now comes the above-named complainant, by Henry 
Crawford, his solicitor, and moves the court to set aside the 
order of dismissal heretofore entered in the above-entitled cause. 


May 15, 1877. 
H. CRAWFORD, Solicitor. 


STATE OF ILLINOIS, | 
' 88 
Cook County, { 


Circuit Court of Cook County. 


Henry W. Kinoessury, by Guardian or Next wriend, | 
vs. 
Srvon B. Buckner et al. J 


Henry Crawford, being duly sworn, on oath states that he is the 
solicitor of the complainant in the above-entitled cause; that as such 
solicitor he drew the bill in said cause and knows the facts therein 
stated: that he believes the allegations in said bill contained to be 
true, and that they can be substantiated by proof; that said suit is 
instituted on behalf of the complainant, an infant, for the purpose 
of recovering a large and valuable property situated in Cook county ; 

that said suit has been the subject of frequent negotiations 
378 between the parties ever since its institution in efforts to ar- 

range, adjust, and compromise the same outside of court, and 
on that account has not been pressed to a final hearing as soon as 
otherwise it might have been. Said affiant further says that he has 
been absent from the city a good deal of the time lately ; that he was 
so absent when said suit was recently dismissed and has been so ab- 
sent almost continuously ever since until the last few days; that he 
did not know of such dismissal until within the past few days, and 
that he took the earliest opportunity that he had after the fact of such 
dismissal came to his notice to appear in court and move to have 
said cause reinstated ; that if said suit is not reinstated the estate of 
said complainant will be subjected to large expense in being obliged 
to commence another suit, and justice thereby greatly delayed. Said 
affiant further says that in his opinion as a lawyer and upon his 
knowledge of the facts and proofs pertaining to said cause he believes 
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that the said complainant has a just and meritorious cause of action, 
and that the complainant can recover therein. 
Ht. CRAWFORD. 
Subseribed & sworn to before me this 16th day of May, 
| SEAL. | 1877 . 
ROSWELL B. BACON, 
Notary Public. 


o19 And thereupon, afterwards, to wit, on the same day, to wit, 

the 17th day of May, A. D. 1877, certain proceedings were had 
and entered of record and acertain plea and answer filed in said cause; 
which said proceedings, plea, & answer are in the words and figures 
following, to wit: 


Ord., 17 May, ’77. 


Henry W. Kinaspury, an Infant, by Eva LAWRENCE, ) 


His Guardian and Next Friend. { 8105, 122. 
ne Bill. 


Sruon B. Buckner et al. J 


On motion of Henry Crawford, Esq., solicitor for the complainant, 
and affidavit filed, it is ordered that the order of dismissal heretofcre 
entered herein be, and the same hereby is, set aside and said cause 
reinstated on the docket of this court. 


Henry W. Kincspury,an [nfant, by Eva Lawrence, )_, 
His Guardian and Next Friend, | 8105, 122. 


Ds. Bill. 
Simon B. BuCKNER et ai. | 
350 Qn motion of the solicitor for the defendant- it 1s ordered 
that leave be, and it hereby is, granted the defendants to with- 
draw their demurrer filed herein and to file a plea and answer tn- 
stanter. | 


Plea. 
STATE OF ILLINOIS, | 
Cook County. 
Circuit Court of Cook County. In Chaneervy. 
Henry W. Kincspury, by [lis Guardian and Next Friend, Eva | 
LAWRENCE, | 
vs. 
Simon B. Buckner et al. | 


The plea of Simon 6b. Buekner and Ambrose E. Burnside, two of 
the defendants, to the bill of complaint of Henry W. Kingsbury, 
complainant. 

These defendants, by protestation, not confessing or acknowledg- 
ing all or any of the matters and things ip said complainant’s bill 


- ete el EN ALLE ALA 
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of complaint mentioned and contained to be true and in such sort, 
manner, and form as the same is therein set forth and alleged, for 
plea to the said bill, say that on the nineteenth day of July, A. D. 
1870, the said complainant, by his then next friend, exhibited 
081 and filed in this court his certain bill of complaint in chan- 
cery against these defendants and the said Mary hk. Buckner, 
Jane C. Kingsbury, John J. D. Kingsbury, &va Lawrence, and Al- 
bert G. Lawrence, wherein the said complainant set forth & claimed 
that he was the owner of and seized in fee by an estate of inheritance 
of the whole of the real estate and premises in said bill deseribed as 
the sole heir-at-law of his deceased father, Henry W. Wwingsbury, and 
that his said father died seized in fee thereof, and that he had ac- 
quired title toan undivided half thereof by and through a deed 
executed by this defendant, Simon b. Buckner, and said defendant, 
Mary k. Buckner, bearing date the fifteenth — of May, A. D.1561, 
in and by which they conveyed an undivided half of said lots five 
(5) and six (6), in block thirty-five (35), ‘nay the original town of Chi- 
cago, and all their right, title, and interest in and to the other tract 
of land in said bill described, commonly called the “ Kingsbury 
tract,” and situated in the northwest quarter (4) of sectlon nine (J), 
in township thirty-nine (39) north, of range fourteen (14) east, of the 
third (5rd) principal meridian. 
The said complainant further averred in hissaid bill that said de- 
fendants, Mary K. Buckner, Jane ©. Kingsbury, John J. D. 
982 Kkingsbury,and Eva Lawrence, claimed some interest in said 
estate, and prayed, among other things, that lis right and 
title by inheritance to said estate as the son and heir of his said 
father, Henry W. Kingsbury, deceased, might be confirmed ~ eS- 
tablished ; and that on the thirty-first dav of October, A. D. 1570, the 
said defendant, Mary Kk. Buckner, and this defendant, Simon b 
Buckner, tiled their joint and several answer ‘to said bill, in which 
they denied that the said complainant was the owner of the whole 
of said real estate; but, on the contrary, they averred that the said 
Mary K. Buckner was the equitable owner of an undivided half 
thereof, and that the said deed executed by said Mary K. Buckner 
and Simon b. Buckner to the father of said complainant, dated the 
fifteenth day of May, A. D. 1861, was a convevance in trust, not in- 


tended to vest any beneficial interest in the said Henry W. WKings- 


i 
1) 


bury, but only to vest the legal title in him in trust; that on the suid 
thirty-first day of October. A. D 1S7U, the said Ma yk. Buel KDC u nid 
this defendant, Simon LB. Buckner, filed i: mupull cause their certain 

cross-billaguinstthesaid Henry W. King v, Eva Lawrence, 
Io Albert G. Lawrence, and Jone ¢ Kit sSUUPY whe rein thev set 

forth the pleadings in said cause so far as they had proceeded, 
and averred thaton the said fifteenth day of Mav. A. D. ]S6] they exe- 
cuted the said deed to the father of ¢ IVD Tol: ni without the KHOW|- 
edge of said grantee, and sent it to his agent in Chicago to be re- 
corded, and that the suid grantee remained lonorant of the “uid deed 
for severul weeks; that it was made without any consideration, con- 


tract, arrangement, bargain, or protiise whatever, and that the sole 
purpose of suid Mary kK. and Simon L. Buckner in executing the 
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said deed was to vest the title to said property in trust, and that they 
had no purpose whatever to make a gift of said property or any part 
thereof to Henry W. Kingsbury or to grant the same to him, except 
asa naked trustee, without any beneficial interest, and they claimed 
that by the rules of equity a trust created by implication of law or 
a resulting trust arose for their use and benefit to the extent and 
according to their respective interests and title when such deed was 
made; and they further aver that the said Henry W. Kings- 
bury in his lifetime declared such trust by his will, which 
is set forth in the bill of complaint in this cause, and also ina 
certain letter written by him on the twenty-third day of 
384&385 | October, A. D.1861,to his mother,said Jane C. Kingsbury, 
and in a conversation in said letter referred, and they 
prayed that said deed be declared a deed of trust to the said Henry 
W. Kingsbury, deceased, for the use and benefit of the grantors or one 
of them, and that the said Henry W. Kingsbury, complainant in 
this cause, be held and declared to hold the property described in 
said deed as a trustee in like manner, and that he be required by 
the decree of court to reconvey said property to them or one of thetn ; 
that an account be taken of the receipts & disbursements from and 
about said property, and such decree entered as equity might re- 
quire in regard to such receipts and disbursements; that the said 
Jane C. Kingsbury might have her right of dower ascertained and 
set off; that the said Eva Lawrence might have her right of dower 
fixed and assigne’!; that partition might be made of said real estate ; 
that the possession of the property owned by them be restored to 
them as they might severally be entitled thereto, and for such other 
relief as might be equitable. 
And they further say that on the twenty-fifth day of Novem- 
386 ber, A. D. 1870, an order was entered in said cause appoint- 
ing Corydon Beckwith guardian ad litem of said Henry W. 
Kingsbury, and requiring him to answer said cross-bill within ten 
days, and that on the second day of December, A. D. 1870, the said 
Henry W. Kingsbury, by his said guardian ad litem, filed his answer 
to said cross-bill, in which he denied that the said premises were 
conveyed to the said Henry W. Kingsbury, deceased, upon any legal 
or valid trust, in manner and form as in the said cross-bill alleged, 
and he set up the statute of frauds and perjuries in chapter 44 of 
the Revised Statutes of 1845 as a defence to the cross-bill, and alleged 
that the said alleged trusts were not resulting trusts nor a trust cre- 
ated by construction, implication, or operation of law, and that the 
same were not nor had they been manifested, nor could they be 
proved by some or any writing signed by said Henry W. Kingsbury, 
deceased, nor by his last will in writing. 

And they further say that the said Eva Lawrence and Albert G. 
Lawrence also filed their answer to said cross-bill on the second day 
of December, A. D. 1870, in which they denied the said alleged 

trust and set up the said statute of frauds and perjuries as a 
887 defence to said cross-bill. 
And they further say that general replications were filed 
by said cross-complainants to said answers. 
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And they further say that on the thirty-first day of December, 
A. D. 1870, the said cause came on to a hearing on the pleadings 
W& evidence, and a decree was thereupon rendered by said court as 
of the twenty-fourth day of the same month, by which both the said 
original and cross bills were dismissed without prejudice, and that 
thereupon the said Henry W. Kingsbury, by his said next friend, 
prayed an appeal to the supreme court of Illinois, which was al- 
lowed, and that the said cross-complainants also prayed an appeal 
to said supreme court, which was allowed; that by agreement of 
parties such appeals were prosecuted to the January term, 157], of 
the central grand division of said supreme court. 

And they further say that in the appeal by said cross-complain- 
ants, Mary K. Buckner and Simon B. Buckner, the appellants as- 
signed for error that— 

ist. The circuit court erred in dismissing the cross-bill. 

2nd. The circuit court erred in refusing relief as prayed by the 

cross-bill. 
088 3rd. The circuit court erred in dismissing the original bill 
without prejudice ; and, 

4th. The proceedings are otherwise informal and erroneous. 

And the appeal by the said Henry W. Kingsbury, the appellant, 
assigned for error that— 

ist. The circuit court erred in dismissing the original bill. | 

2nd. The circuit court erred in, refusing relief asked by the 
original bill; and, 

srd. The circuit court erred in dismissing the cross-bill without 
prejudice. 

And they further say that such proceedings were had in said 
causes in said supreme court that on the fifth day of October, A. D. 
1871, the said decree of the circuit court was reversed and said causes 
remanded to said circuit court with directions to that court to dis- 
miss the original bill absolutely & to grant the relief prayed in the 
X bill by a decree establishing the equitable title in said Mary K. 
Buckner to her proper share in all said real estate, and declar- 
ing the said trust and requiring the proper conveyance of the 

legal title to her divested of any life estate in her hus- 
389 band, said Simon Bb. Buckner (he having removed the 

same), and of right of dower in Eva Lawrence; that an 
account be taken between said Mary Kk. Buckner and all other 
parties interested in the estate of Julius J. Lb. Kingsbury, deceased, 
according to the rules and practice of the court of chancery in such 
cases, and that it be decreed accordingly ; and the said supreme court, 
on said fifth day of October, A. D. 1871, filed its opinion in said 
causes, wherein it decided that the said deed of the fifteenth day of 
May, A. D. 1861, executed by said Mary K. and Simon B. Buckner 
to said Henry W. Kingsbury, deceased, was a conveyance of said 
property in trust for the benefit of said Mary K. Buckner, and that 
such trust was sufficiently manifested and proved by writing signed 
by said Henry W. Kingsbury, the party who was by law enabled to 
declare it, and that it must be executed. 
And they further say that on the thirty-first day of October, A. D, 
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1871, the said cause was redocketed in the said circuit court upon 
the mandate of the supreme court being filed, and on the thirteenth 
day of November, A. D. 1871, the said circuit court, upon the plead- 

ings and evidence and in pursuance of the mandate and di- 
390 — rections of the supreme court, entered a decree in said cause 

dismissing the original bill for want of equity, and finding 
and adjudging that the said deed, dated the fifteenth day of May, 
A. D. 1861, executed by the said Mary K. and Simon B. Buckner 
was a deed of trust conveying the premises to the grantees for the 
use and benefit of the grantors, to be reconveyed upon request; that 
said Simon Bb. Buckner was the equitable owner ofa life estate in the 
premises described in said deed, and that said Mary K. Buckner 
was the equitable owner thereot in fee, subject to said life estate, and 


that both of said estates were subject tothe dower right of James [Jane] © 


C. Kingsbury, and that the said complainant, Henry W. Kingsbury, 
held the legal title as a trustee for the complainants in the cross-bill 
according to their respective estates therein, and that the said Simon 
B. Buckner had offered to waive his life estate, and it was ordered, 
adjudged, and decreed that a master in chancery make and deliver 
a deed conveying in behalf of said complainant, Henry W. 
Kingsbury, the said real estate in said deed described to 
said Mary K. Buckner, her heirs and assigns, divested of any 
life estate in said Simon Lb. Buckner, and of all right of dower 
391 in said Eva Lawrence; and said decree further adjudged that 
the said Henry W. Kingsbury, complainant, was the owner 
in fee simple, subject to the right of dower of Jane C. Kingsbury 
and Eva Lawrence, of an undivided half of all the real estate in said 
complainant’s bill deseribed, and that the said Mary K. Buckner 
was the equitable owner of the estate in fee, subject to the right of 
dower of said Jane C. Kingsbury, of the other undivided half of said 
property, and that upon the execution and delivery of the deed by 
the master ordered by said decree she would become the legal owner 
thereof, and said decree therefore ordered and decreed that partition 
be made of said premises, and appointed commissioners to make 
partition of said premises between the said Henry W. Kingsbury 
and Mary Kk. Buckner, taking into consideration the quantity, 
quality, and value of the premises and the encumbrances thereon, 
giving to each of them one-half of said real estate, subject to the 
dower right, aforesaid. 
And they further say that on the twenty-second day of January, 
A. D.1872, the said commissioners filed their report, in which 
392 they reported that they had allotted and assigned to the said 
Henry W. Kingsbury certain parts and portions of said real 
estate therein particularly described, and to the said Mary K. Buck- 
ner certain other parts and portions thereof, and they reported that 
at the request of the guardian of said Henry W. Kingsbury they 
had divided a certain portion of said real estate called the “ Spencer 
tract” into two parts of equal value and assigned one part to each 
party, and also that they had allotted and assigned the several en- 
cumbrances upon said property to be assumed and paid by the said 


d 
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Henry W. Kingsbury and Mary K. Buckner severally, as therein 
provided. 

And they further say that on the twenty-third day of January, A. 
D. 1872, the master in chancery of said court reported that in pur- 
suance of the said decree of November thirteenth, A. D. 1871, he had, 
on the fourteenth day of November, A. D. 1871,executed and deliv- 
ered to the said Mary K. Buckner a deed conveying to her an un- 
divided half of said property, as directed by said decree. 

And they further say that on the twenty-fifth day of Jan- 
393 uary, A. D. 1872, the said Henry W. Kingsbury, by his 
guardian, filed his exceptions to a part of the report of said 
master in chancery and to the report of said commissioners, and 
asked to have such part of the report and partition set aside; that 
said exceptions stated that the court had no Jurisdiction to decree 
partition or to approve said conveyance, and said commissioners 
had no authority to embrace within their report any of the property 
embraced in a certain trust deed to Thomas Swann, which was the 
property above referred to as the Spencer tract. 

And they further say that on the twenty-ninth day of January, 
A. D. 1872, a decree was rendered in said cause by said court by 
which the said deed and report by the master in chancery was rati- 
fied, approved, & confirmed except in regard to said “ Spencer tract,” 
and as to that the question was reserved, and by which the said re- 
port of said commissioners and said partition were ratified, approved, 
and confirmed except as to said “Spencer tract,” as to which the 

question was reserved, and said decree invested the said Henry 
394. W. Kingsbury with the title in fee simple io the property so 

allotted and assigned to him, except that part of said “ Spen- 
cer tract” so allotted to him subject to the rights of dower of the 
said Jane C. Kingsbury and Eva Lawrence, and invested the said 
Mary Kk. Buckner and her assigns with the title in fee simple, subject 
to the right of dower of the said Jane C. Kingsbury, to the property 


so allotted and assigned to her except that part of said “Spencer 


tract” so allotted to her, and the said decree also allotted and as- 
signed the encumbrances upon said property to be assumed and paid 
by the said Henry W. Kingsbury and Mary k. Buckner severally, 
as provided in said commissioners’ report. 

And they further say that on the twenty-ninth day of January, 
A. D. 1872, a writ of assistance for possession was issued by the clerk 
of said court to the sheriff, as directed by said decree, which was 
executed on the thirty-first day of January, A. D. 1872, by taking 
possession of the real estate so allotted and assigned to said Mary 

K. Buckner and delivering the same to her. 
395 They further say that on the eighteenth day ef March, A. 

D. 1872, said Mary K. Buckner entered a motion in said cause 
for an order giving leave to John Woodbridge, receiver, to pay to 
Mrs. Buckner one-half of all moneys collected or that might be col- 
lected from insurance policies as the same appeared by the report of 
said receiver filed in said cause; which motion was, on the twenty- 
sixth day of March, A. D. 1872, sustained, and from the order sus- 
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taining said motion the said Henry W. Kingsbury, by his guardian, 
prayed an appeal to the supreme court, which was allowed. 

That on the second day of August, A. D. 1872, the said court over- 
ruled the said exception to the said master’s and commissioners’ 
reports and entered a decree confirming those parts of said reports 
to which exceptions had been taken and declaring the parties vested 
with the title to the land respectively set off and allotted to them, 
and from this decree an appeal was prayed to said supreme court 
by said Henry W. Kingsbury, by his guardian ad litem, which was 
allowed. 

And they further say that on the eleventh day of Septem- 

396 ber, A. D. 1872, the said Henry W. Kingsbury, appellant, 

filed in said supreme court a transcript of the record of said 

circuit court in said cause, and thereupon made an assignment of 
errors therein as follows, to wit: 

And now comes the above-named Henry W. Kingsbury, by Anson 
Sperry, his guardian ad litem, and says that in the record and pro- 
ceedings aforesaid there is manifest error in this, to wit: 

1. The court erred in rendering the decree of November 13, 1871. 

2. That the said decree of November 13, 1871, was rendered with- 
out proof against the said infant, Henry W. Kingsbury, and is con- 
trary to law. 

3. That the said decree of November 13, 1871, is not in accord- 
ance with the mandate of the supreme court, and was rendered 
without jurisdiction in the said Cook cireuit court. 

4. That the court below erred in finding that there were incum- 

brances upon the property described in the said decree with- 
597 out having the incumbrances before the court, and without 

any evidence as to the existence, nature, validity, extent, or 
amount of such incumbrances or any of them. 

5. That the said decree of Nov. 13, 1871, ordering a partition, is 
wholly indefinite and void in this, that it orders the said commis- 
sioners in partition to take into consideration the encumbrances on 
the said premises without any adjudication as to the amount, extent, 
validity, or nature of such encumbrances or any of them. 

6. The court erred in decreeing any partition of said property 
without decreeing as to the said incumbrances and specifically de- 
creeing their nature, validity, extent, and amount. 

7. The court below erred in making said decree without disposing 
of the interest of said doweresses, Jane C. Kingsbury and Eva Law- 
rence. 

8. The court below erred in receiving or acting upon the 
398 pretended report of the commissioners in partition at the 
January term, 1872. 

9. The land divided by the commissioners is not the same prem- 
ises described in the decree, and the and the said commissioners had 
no warrant or authority to divide the same, nor was the same em- 
braced within their oath. 

10. The said commissioners had no authority under the law or 
said decree of partition to determine the existence, validity, extent, 


| 
: 


. 
; 
‘ 
7 
? 


Re EC ete te lt 


2 re OT” 


: 
; 
‘ 
, 
? 


HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 187 


or amount of the encumbrances mentioned in their said report, or 
any of them. 

11. The said commissioners had no authority under law or said 
decree to apportion said incumbrances specified in their report, or 
any of them. 

12. The said commissioners had no authority under law or said 
decree to find or report that interest had or had not been paid on 
the said encumbrances or any of them, or from what source the said 
interest had been paid. . 

13. The said report of said commissioners is indefinite and void 

as to the subject of encumbrances and interest. 
399 14. That the court erred in confirming said report of com- 
missioners in partition. 

15. The court erred in rendering any decree of confirmation with- 
out preserving in the record the evidence upon which such decree 
was based. 

16. The court erred in overruling the exceptions filed to the said 
report of commissioners. 

17. The court erred in making any decree of partition or allot- 
ment of the encumbrances specified in such decree when the cross- 
bill of the said Mary K. & Simon B. Buckner had no allegation 
concerning such encumbrances and had no prayer for the allotment 
of such encumbrances. 

18. The court erred in rendering any decree as to the said insur- 
ance moneys as set forth in the latter clause of said decree of Jan., 
1872. 

19. The court erred in ordering a receiver appointed in another 
cause to make any report in this cause. 

20. The court erred in decreeing that the receiver in another 
400 cause should pay over money to Mary K. Buckner. 

21. The court erred in decreeing payment of the insurance 
money in the hands of said receiver without reference to the pay- 
ment by him made. 

22. The court erred in decreeing costs against the said infant, 
Henry W. Kingsbury. 

For which errors the said Henry W. Kingsbury, by Anson Sperry, 
his guardian ad litem, prays that the said decree may be in all 
things reversed and the cause remanded. 

And they further say that upon the hearing of said cause in said 
supreme court the said Henry W. Kingsbury, by his guardian ad 
litem, made the following points or objections to the said decree of 
the circuit court: 

I. The court had no jurisdiction over the infant to render the 
decree of Nov. 13, 1871, on the so-called cross-bill. 

Il. The decree of November 13 was rendered without sufficient 

proof against the infant. 
401 III. The decree of Nov. 13, 1871, was collusively obtained 
against the infant and is manifestly unjust. 

And he specified as evidence of fraud and collusion on the part 
of Corydon Beckwith, former solicitor and guardian ad litem of 
said Henry W. Kingsbury, in and about the proceedings whereby 
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the said decree of November 13, 1871, —, and asked the court to 
consider— 

“That the guardian ad litem agreed to an illegal notice to take 
Buckner’s testimony. 

He made no objection to the deposition when returned under a 
void commission. ) 

He made no objection to the incompetency of Buckner to estab- 
lish a trust for himself and wife by his own vath. 

He made no objection for the infant to a single interrogatory pro- 
pounded to Buckner. 

He accepted an illegal notice to take Barrett’s testimony and 

made no objection to it when returned. 
402 He made no objection to the general incompetency of the 
witnesses, Jane C. Kingsbury and Burnside, or specifically 
to any single interrogatory. 

He consented to the taking the depositions of Woodbridge,Shortall, 
& Mitchell in a manner not authorized by law. 

No process or publication was ever taken out on the bill of the 
infant. The litigation was conducted in all respects like an agreed 
case. 

The guardian ad litem called no witnesses and cross-examined 
none. 

He consented to an expedited, a final, hearing on the very day 
the issues on the original bill were closed by replication, when, 
under the law, the cause did not stand for hearing until the next 
term sitting the third Monday in January. 

He consented to and expedited pro forma decrees in the court 
below, so that, in fact, there never was any bona fide hearing. 

He permitted the cross-bill to be tampered with after issue joined 
upon it, and without the authority of the court, by importing into 

it new and important matter, thereby causing his ward’s in- 
403  terests to be tried by a false record. 

Instead of requiring the cross-complainant to follow what 
the court has termed “ the proper and convenient practice ” and pro- 
cure a reference to the master to take the evidence and report the 
facts, he habitually promoted the taking and use of ex parte deposi- 
tions in distant States before unofficial commissioners, and with 
every opportunity to fabricate and distort testimony. 

He consented, for some reason not of record, that a false date 
should be given of the final hearing and decree, instead of the true 
one. 

Instead of requiring the infant’s adversaries to appeal in the or- 
dinary manner required by law, he consented his ward’s case — intoa 
court sitting in four days thereafter. 

He filed no abstract of the record; allowed the cross-complainant 
to submit the cause upon an abstract which concealed from the court 
all knowledge of the divers irregularities committed in taking the 
depositions relied on. 

He failed to bring the infant’s whole defence to the notice of the 
court or to assign proper errors. 
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The cross-complainants profited by this collusion or gross 

404 neglect on the part of the representative of the infant, and 

are now in the possession of the fruits of the victory over this 
matter by inactivity. , 

IV. Tne decree of November 13, 1871, is contrary to law. 

VI. The decree of Nov. 13, 1871, is indefinite and erroneous 
as regards incumbrances. 

VIL. The report of the commissioners in partition was illegal, and 
the court had no authority to receive or act upon it. 

VIII. The decree of the cireuit court, receiving and acting upon 
the illegal report of the commissioners, was veid. 

IX. The court erred in directing a receiver in another cause to 
report in this cause and in ordering such receiver to pay out funds 
in his hands to Mrs. Buckner. 

X. It was error for the court below to overrule the special excep- 
tions & decree a partition of the property alluded to as the Spencer 

mortgage tract. 

405 X1. It was error to decree costs against the defendant. 

And they furthersay that on the twentieth day of January, 
A. D. 1873, the said Henry W. Kingsbury, entered a motion in said 
supreme court to set aside the said judgment of reversal rendered 
October second, A. D. 1871, to recall the mandate issved to the cir- 
cuit court, and to dismiss the appeal wherein the said Mary k. 
Buckner was one of the appellants, and said motion was based 
upon the alleged ground that the appeal was docketed in said court 
upon a forged record; that the record was changed by important 
additions to the cross-bill after issue had been joined upon it, 
and also upon the alleged entire want of jurisdiction in said court, 
and upon alleged evidences of fraud appearing in the record and 
the affidavits filed with the motion. 

And they further say that on or about the 24th day of May, 1873, 
the said supreme court overruled said motion and rendered its decis- 
ion in said cause, whereby it decided that there was no error in 

said decree except that the cirenit court erred in finding that 
406 said Mary Kk. Buckner had any interest in the said so-called 

“Spencer tract,” and in decreeing partition thereof, and for 
that reason’ the said supreme court revised the said last decree of the 
circuit court and remanded the said cause to said cireuit court. 

And they further say that afterwards the said Mary Kk. Buckner 
filed in said supreme court a petition for a rehearing in said cause, 
and a rehearing was granted, and on the 8th day of November, 1873, 
said supreme court delivered another opinion to render the former 
opinion more explicit and prevent misconception of its meaning, 
whereby the said court affirmed the several decrees and decretal 
orders antecedent to the decree of August 2nd, 1872, upon which 
error was assigned, and reversed said decree of August 2nd, 1872, 
concerning the said Mary Kk. Buckner claim in the said Spencer 
tract, and remanded the cause for further proceedings in conformity 
with the opinion of said court, as explained and modified by said 
last opinion. 

And they further say that on the 7th day of March, A. D. 
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1877, the death of said Mary K. Buckner, was suggested 
407 in said cause, and Lily Buckner, her daughter and heir-at- 
law, was substituted as a party complainant in said cross-bill 
in her place and stead ; and that afterwards, on the same day, a de- 
cree was entered in said cause in and by which it was ordered that 
the exceptions filed on the 25th day of January, 1872, by the said 
Henry W. Kingsbury, by his guardian, to that part of the report of 
said commissioners appointed to make partition which allotted to i 
Mary Kk. Buckner one-half of said tract of land called the “ Spencer ee 
tract,” and to the report of said John Woodbridge, master in chancery, 
filed January 23rd, 1872, so far as stated in said exceptions, be sus- 
tained, and that the said deed, executed by said Woodbridge, master 
in chancery, to said Mary Kk. Buckner, be annulled so far .as it pur- 
ports to eonvey one undivided half of said “Spencer tract,” and in 
and by which the said Woodbridge as master in chancery was 
ordered to convey said “Spencer tract” to said Henry W. Kings- 
bury in fee, subject to encumbrances, and in and by which the mat- | 
ter of accounting between the parties was reserved. | 
And these defendants deny all the allegations of said bill | 
408 of complaint wherein the said complainant alleges and 
charges that the said Mary k. Buckner and Simon b. Buck- 


ner procured the said decree establishing said trust in favor of said 
Mary Kk. Buckner and decreeing partition of said real — by fraud, 
misrepresentation, or collusion with the said defendant, Beckwith ; a + 


but on the contrary they aver that the litigation which resulted in 
said decree was by the said Mary Kk. Buckner & Simon B. Buckner 
conducted in good faith and without any collusion between them 
and the said Beckwith, and that the same was entirely hostile in its ; | 
character, and that they never had any agreement or understanding | 
about the same or the conduct thereof with the said Beckwith ex- 
cept such as appear in the record, and that thesaid litigation was fairly 
and honestly prosecuted for the purpose of legally and equitably de- 
termining the respective rights and interest of the parties in said 
real estate and premises. 

All which several matters and things these defendants do aver 
and plead the said former bill, cross-bill, pleadings, proceedings, and 
decrees in said former cause in bar to the complainant’s present bill 
of complaint and demand the judgment of the court whether they 

shall be put to make any further or other answer thereto, and 

409 pray to be hence dismissed with their costs and charges in 
this behalf sustained. , 
SIMON B. BUCKNER, 
AMBROSE E. BURNSIDE, 
sv their solicitors, GOUDY, CHANDLER & SKINNER. 
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410 A As., Ae. 


STATE OF ILLINOTs, Rie 
Cook County, f°" 


Circuit Court of Cook County. 


Henry W. Kinaspury, by His Guardian & Next 
é — > In Chancery. 
Simon B. Buckner, Mary K. Buckner, et al. | 


The joint and several answers of Simon B. Buckner and Ambrose E. 
Burnside, two of the defendants, to a part of the bill of complaint of 
Henry W. Kingsbury, in support of the plea of these defendants. 


These defendants, reserving to themselves all benefit and advan- 
tage of exception to the many errors and uncertainties of said bill 
of complaint, for answer thereto or to so much thereof as they are 
advised it is material or necessary for them to make answer unto, 
deny that said original bill in chancery in the name of said com- 
plainant against said Burnside and others, filed in the said circuit 
court of Cook county on the 19th day of July, 1870, was filed in 

pursuance of any kind of understanding or agreement had 
411 between the said Beckwith and the said Buckners or either 

of them; but, on the contrary, they aver that there never was 
any understanding or agreement between the said Beckwith and 
the said Buckners or either of them in relation to the filing of the 
said bill, and that there was no understanding that the said Buck- 
ners should enter their appearance thereto; but, on the contrary, 
they aver that the said Buckners had no knowledge, information, 
or intimation that said bill would be filed, and first learned thereof 
after the same was filed. 

And, further answering, these defendants deny that said Buckner 
and wife procured the decree mentioned in said bill against the 
complainant by fraud and misrepresentation, or by the use of false 
and fraudulent pleadings, as alleged in said bill, or by collusion with 
the said Beckwith, as alleged ; but, on the contrary, they aver that 
the litigation which resulted in said decree was conducted in good 
faith and without collusion between the said Buckners and the 
said Beckwith, and that the same was entirely hostile in its charac- 
ter, and that they never had any agreement or understanding about 
the same or the conduct thereof, except such as appears in the record, 

and that the said litigation was fairly and honestly prosecuted 
412 for the purpose of legally and equitably determining the re- 

spective rights and interests of the parties in said real estate 
and premises 

And, further answering, these defendants deny all and singular 
the allegations of said bill wherein are averred fraud, misrepresenta- 
tion, or collusion on the part of the said Mary K. Buckner, Simon 
B. Buckner, or said Beckwith. 

And now, baving fully answered the parts of said bill which charge 
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fraud, misrepresentation, and collusion, these defendants pray to be 
hence dismissed with their costs, Ke. 
SIMON B. BUCKNER, 
AMBROSE E. BURNSIDE, 
By their solicitors, GOUDY, CHANDLER & SKINNER. 


413 And thereupon, afterwards, to wit, on the 25rd day of May, 

A. D. 1877, there was filed in said cause a certain petition 
and bond and certain proceedings had & entered of record; all of 
which are in the words and figures following, to wit: 


STATE OF ILLINOIS, \ 
County of Cook, 


In the Circuit Court. 


Henry W. Kinaspury, by His Guardian and Next ) 
Friend, Eva LAWRENCE, 
vs. 
Simon B. Buckner, Mary K. Buckner, JAMES 
[Jane] C. Kingsbury, John J. D. Kingsbury, 
Ambrose E. Burnside, and Corydon Beckwith. | 


>In Chancery. 


To the honorable judges of said court: 
Your petitioner, Henry W. Kingsbury, respectfully shows unto 
your honors that the matters in dispute in the above-entitled cause 
exceeds, exclusive of costs, the sum of five hundred dollars; that ne 
trial of said cause has as yet been had and no trial thereof 
414. could have been had at any term preceding the present one, 
and that the said suit involves a controversy which is_be- 
tween citizens of different States wholly, and which can be fully 
determined as between them. 

Your petitioner shows that he is a citizen of the State of Rhode 
Island and was such citizen at the institution of this action; that 
Simon b. Buckner, defendant, is a citizen of the State of Kentucky 
and was such citizen at the institution of this action; that Jane C. 
Kingsbury and John J. D. Kingsbury, defendants, are citizens of 
Connecticut and were such citizens at the institution of this action, 
and Ambrose E. Burnside, defendant, is a citizen of Rhode Island 
and was such citizen at the commencement of this action, and that 
Corydon Beckwith is a citizen of the State of Illinois. 

Your petitioner further shows unto your honors that the contro- 
versy involved in said suit is between himself as complainant and 
Simon B. Buckner as defendant, and that Jane C. Kingsbury, John 
J. D. Kingsbury, Ambrose KE. Burnside, and Corydon Beckwith, the 
other defendants to said bill, are only nominal parties to and have 
no substantial interest in the controversy involved in said suit, and 

that no relief is prayed against them. 
415 Your petitioner desires to have the said suit transferred to 
the United States circuit court for the northern district of Illi- 
nois ; and, herewith tendering bond conditioned as required by law, 


: 


| 


(| 
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your petitioner prays that said cause may be transferred to the said 
United States circuit court for the northern district of Illinois. 


HENRY W. KINGSBURY, 
By his next friend, EVA LAWRENCE. 


Bond. 


Know all men by these presents that Henry W. Kingsbury, by 
Eva Lawrence, his next friend, and John V. Le Moyne are held and 
firmly bound unto Simon B. Buckner in the sum of one thousand 
dollars, of lawful money of the United States, to be paid to the said 
Simon B. Buckner, his heirs, executor, or assigns; for which payment, 
well and truly to be made, we hereby bind ourselves, our executors, 
administrators, or assigns, firmly by these presents. 

Signed and sealed with our hands this 24th day of May, A. D. 
1877. 

The condition of the above obligation is such that whereas a suit 

has been heretofore instituted and is now pending, in behalf 
416 of the said Henry W. Kingsbury, by hisnext friend, Eva Law- 

rence, against Simon B. Buckner, Mary Kk. Buckner, Jane C. 
Kingsbury, John J. D. Kingsbury, Ambrose E. Burnside, and Cory- 
don Beckwith, in the circuit court of Cook county, Illinois; and 
whereas the said Henry W. Kingsbury, complainant therein, desires 
the removal of said cause so pending, on or before the trial thereof, 
from the said circuit court of Cook county, [ilinois, into the circuit 
court of the United States for the northern district of Illinois, and 
has filed his petition in said State court praying for such removal 
of such canse : 

Now, therefore, — the said Henry W. Kingsbury shall enter a copy 
of the record of said cause in the circuit court of the United States 
for the northern district of Illinois on or before the first day of its 
next ensuing session thereof, and shall pay all costs that may be 
awarded against him by the said circuit court of the United States 
aforesaid if said court shall hold that said cause was improperly 
and wrongfully removed into said court, then this obligation shall 
become null and void; otherwise to remain in full force and effect. 


HENRY W. KINGSBURY, 
By his next friend, EVA LAWRENCE. SEAL. 
JOHN V. Le MOYNE. [seEat. 


417 And thereupon, afterwards, to wit, on the 2nd day of June, 
A. D. 1877, a certain answer was filed in said cause in words 
and figures following, to wit: 
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STATE OF ILLINOIS, ss: 
County of Cook, 
Ans. to Pet’n. 


Circuit Court of Cook County. 


Henry W. Kinaspury, by Eva Lawrence, His | 


Guardian — Friend, io. Chancery. 
Simon b. Buckner et al. } 


The answer of Simon B. Buckner and Ambrose E. Burnside to 
the petition of said complainant for the removal of said cause 
to the circuit court of the United States for the northern district 
of Illinois. 


These defendants, for answer to said petition and by way of 
objection to the removal cf said cause to said circuit court of the 
United States, say that the bill of complaint in said cause was filed 
on the 11th day of August, 1873, and that on the — day of October, 
A. D. 1873, the defendants to said bill filed their general demurrer 

thereto, by which they allege that the said complainant had 
418 not by his said bill stated such a case as would entitle him 

to any relief in a court of equity, and thereby, according to 
the practice of the court, they raised an issue of law to be tried by 
the court. 

And they further say that a term of the court bas been held every 
month since said issue was made, commencing on the third Mon- 
day of each month, and that according to the practice of the court 
the said complainant had the right to and might have called up the 
said cause for the trial of said issue of law on giving to the solicitors 
of the defendants appearing therein one day’s notice at any of said 
terms, and that thereafter no action was taken by said complainant 
for the trial of said issue, and no action whatever in said cause until 
on the 16th day of April, A. D. 1877, when the docket of said court 
was called in pursuance of a notice given by the court for the dis- 
missal of all causes where the pasties had not shown due diligence 
in prosecuting ; and upon such call said cause was dismissed by said, 
court, upon the motion of defendants, for want of prosecution, and that 
afterwards, on the 17th day of May, 1877, said cause was reinstated 

upon the docket of said court upon the application of said 
419 complainant, based on the following affidavit, to wit : 


“STATE OF ge: | 
Cook County, 
Circuit Court of Cook County. 


Henry W. Kinaspury, by Guardian and Next Friend, 
vs. 
Simon Bb. Buckner et al. 


Henry Crawford, being duly sworn, on oath states that he is the 
solicitor of the complainant in the above-entitled cause; that as such 
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solicitor he drew the bill in said cause and knows the facts therein 
stated ; that he believes the allegations in said bill contained to be 
true, and that they can be substantiated by proof; that said suit is 
instituted on behalf of the complainant, an infant, for the purpose of 
recovering a large and valuable property situated in Cook county ; 
that said suit has been the result of frequent negotiations between 
the parties ever since its institution in efforts to arrange, adjust, and 
compromise the same outside of court, and on that account has not 
been pressed to a final hearing as soon as otherwise it might have 

been. Said affiant further says that he has been absent from 
420 the city a good deal of the time lately ; that he was so absent 

when said suit was recently dismissed, and has been so absent 
almost continually ever since until the last few days; that he did 
not know of such dismissal until within the past few days, and that 
he took the earliest opportunity that he had after the fact of such 
dismissal came to his notice to appear in court and move to have 
said cause reinstated; that if said suit is not reinstated the estate of 
said complainant will be subjected to large expense in being obliged 
to commence another suit, and justice thereby greatly delayed. Said 
affiant further says that, in his opinion as a lawyer and upon his 
knowledge of the facts and proofs pertaining to said cause, he believes 
that the said complainant has a just and meretorious cause of action, 
and that the complainant can recover therein. 

H. CRAWFORD. 


Subscribed and sworn to before me this 16th day of May, 1877. 
[seat.] ROSWELL BACON, 
yippee Notary Public.” 


421 And after it was so reinstated, on the 17th day of May, 1877, 

the demurrer of all of said defendants except Corydon Beck- 
with was withdrawn, and these defendants filed their certain plea to 
a part of said bill and their answer to the balance thereof; and on 
the 17th day of May, 1877, the solicitors of these defendants served 
notice upon the solicitors of said complainant of the filing of said 
plea and answer; and on the 24th day of Mav, 1877, the solicitors 
of these defendants.served notice upon the solicitors of said com- 
plainant that on the 25th day of May, at 10 o’clock in the forenoon, 
they would ask the court to set said cause down for hearing, and 
that on the morning of said 25th day of May the said complainant 
filed his said petition and bond and said solicitors for these defend- 
ants moved the court to set said cause down for hearing, which 
motion was not considered by the court on account of the filing of 
said petition ; and they say that the foregoing embraces all the 
action ever taken in said cause and all the orders ever entered 
therein, aud they aver that since the passage of the act of Congress 
entitled “ An act to determine the jurisdiction of circuit courts of 

the United States and to regulate the removal of causes from 
422 State courts, and for other purposes,” approved March 3rd, 
1875, many terms of said circuit court of Cook county have 
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been held, at which said causes could have been tried, prior to the 
term at which said petition was filed. 

And they further say that prior to the time of filing said bill and 
on the 7th day of August, A. D. 1872, the said complainant, by his 
next friend, Evaline A. Taylor, filed his bill of complaint in the cir- 
cuit court of the United States for the northern district of Illinois, 
in chancery, against said defendants, Simon B. Buckner, Mary k. 
Buckner, and Jane C. Kingsbury, which bill was in substance, in its 
allegations and prayer for relief, the same as the bill in this cause, 
and the same was, upon motion of defendants, dismissed on the 12th 
day of November, 1872, by said court for want of jurisdiction of the 
parties and subject-matter of the bill. 

And they further say that on the third day of February, 1870, 
the said Eva Lawrence filed in the county court of Cook county (by 

which court she had about the first day of August, 1873, been 
423 appointed guardian of the said Henry W. Kingsbury) her 
resignation as such guardian, and thereupon one Heman G. 
Powers was appointed by said court guardian of said Henry W. 
Kingsbury in her place and stead, and he is now such guardian, 
and the said Eva Lawrence is not now, nor was she at the time of 
filing such petition, the guardian of the said Henry W. Kingsbury, 
nor entitled, as such guardian, to file said petition or represent him 
in said cause; and they further say that the said complainant is 
still a minor and under the age of twenty-one years, and that the 
sald Eva Lawrence has never been appointed or allowed to prosecute 
this suit or otherwise represent the said Henry W. Kingsbury as his 
next friend. 
SIMON B. BUCKNER, 
AMBROSE E. BURNSIDE, 
By their solicitors, GOUDY & CHANDLER. 


And thereupon, afterwards, to wit, on the 23rd day of June, A. D. 
1877, the following, among other, proceedings were had and entered 
of record in said cause, to wit: 


424 Order of June 23, ’77. 


Henry W. Kinxaspury, an Infant, by Eva Law- ) 
RENCE, [lis Guardian and Next Friend, 
vs. 
Simon B. Buckner, Mary K. Buckner, His Wife; { 
Jane C. Kingsbury, Jolin J. D. Kingsbury, Am- 
brose KE. Burnside, and Corydon Beckwith. } 


8105, 122. Bill. 


This day came the said complainant, by Henry Crawford, Esq., 
his solicitor, and filed his petition for the transferring of said cause 
into the United States cireuit court for the northern district of Ili- 
nois, and the said complainant offering as surety a bond in the penal 
sum of one thousand dollars, with Jolin V. Le Moyne as surety, con- 
ditioned that said complainant will enter into said circuit court of 
the United States, on the first day of its next session, copies of the - 
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process issued in said cause, and the court, being fully satisfied with 
the surety offered, doth order that said cause be, and it is hereby, 
transferred to said United States circuit court for the northern dis- 
trict of Illinois, according to the act of Congress in such case made 
and provided. 
425 Srare or IL.Inois, | 

‘’y a SS 

County of Cook, 


I, Jacob Gross, clerk of the circuit court of Cook county and the 
keeper of the records & files thereof, in the State aforesaid, do hereby 
certify the above and foreguing to be a true, perfect, and complete 
copy of all the papers filed and proceedings had and entered of 
record in a certain cause lately pending in said court, on the chan- 
cery side thereof, between Henry W. Kingsbury, by next friend, 
compl’t, and Simon B. Buckner et al., defendants. 

In witness whereof I have hereunto set my band and affixed the 
seal of said court, at Chicago, in said county, this 28th day of June, 
1877. : 

[ SEAL. ] JACOB GROSS, Clerk. 


(Endorsed :) Filed July 2, 1877. Wm. H. Bradley, clerk. 


426 Afterwards, to wit, on the first day of December, in the ad- 

journed October term of said court, 1877, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 
Henry W. Kinaspury et al. > 
vs. In Chancery. 
Simon B. Buckner et al. 


On motion of complainants’ solicitor it is ordered by the court 
that this cause be set down for hearing upon the bill, answer, and 
pleadings herein. 


Afterwards, to wit, on the twenty-seventh day of April, in the ad- 
journed March term of said court, 1878, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 


Henry W. Kinaspury et me, 
vs. In Chancery. 
Simon B. Buckner et al. 


On motion of W.C. Goudy, Esq., solicitor, it appearing to the 
court that John V. Le Moyne had been appointed by the pro- 

427 bate court of Cook county guardian of the minor Henry W. 
Kingsbury, and that this cause affects the property of said 


* 
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minor in said county of Cook, it is ordered that said John V. Le . 
Moyne, guardian, &e., be made a party complainant herein in place f 
of va Lawrence, and leave is given complainant to reply to the 

plea und answer he rein, which replication Is now filed, and, Oh tWo- 

tion of Mr. Goudy, solicitor, this cause is set down for hearing on 
pleadings herein 


[PS Afterwards, to wit, on the first day of May, 1878, came 


. i 
John V. Le Moyne, guardian of Henry W. Kingsbury, it 
minor, and filed in said cle rk’s office his replication to the answer of 
Simon Bo Buckner and Ambrose EF. Burnside in said entitled eause : 
Which said replication is in the words and figures following, to wit: 
Replication. 
UNiteD STATES OF AMERICA, . 
Northern jay strict of [lls., “Ss 
ln the Circuit Court of the United States, Northern District of 
Ullinots. April Term, A. D. 187s. 
Joun V. Le Moyne, Guardian of Henry W. Kings- ) 
bury, Minor | , 
eat >In Chancery. 
Simon B. Buckner et al | ” 


Che replication.of John \ - Moyne, guardian of Henry W. 
: ! Cc . . - 
Kingsbury, minor, complatnant, to the answer of Simon B. Buck- 

ner and Ambrose EF. Burusid le, defendants 
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MWndorsed : Hiled ‘this first day of May, A. D. 1878. W. H. Brad- 
lev, “erk. 


L380) On the same day, to wit, on the first dav of Mav. 1878. came 
John V. Le Moyne, guardian of Ey enry W. Kingsbury, a minor, 
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and filed in said elerk’s office his replication to the plea of Simon B. 
Buckner and Ambrose E. Burnside in said entitled cause; which said 
replication is in the words and figures following, to wit: 


Replication. 


Unitep STaTEs OF AMERICA, | 
Northern Dist. of Illinois, § 


In the Circuit Court of the United States, Northern District of Illi- 
nois. April Term, A. D. 1878. 


83° 


Joun V. Le Moyne, Guardian of Henry W. Kings- ) 
bury, Minor, 
v8. 
Sruon B. Buckner et al. 


| 
~ In Chancery. 


The replication of John V. Le Moyne, guardian of Henry W. Kings- 
bury, minor, complainant, to the plea of Simon Bb. Buckner and 
Ambrose E. Burnside, defendant-. 


This repliant, saving and reserving to himself now and at all times 
hereafter all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the said 
plea of the said defendants, for replication thereunto says that he will 
aver, maintain, and prove said bill of complaint to be true, certain, 

and sutticient in the law to be answered unto, and that the 
431 said plea of the said defendants is uncertain, untrue, and in- 

sufficient to be replied unto by this repliant, without this, that 
any other matter or thing whatsoever in the said plea contained 
material or effectual in the law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed and avoided, 
traversed or denied, is true; all which matters and things this re- 
pliant is ready to aver, maintain, and prove as this honorable court 
shall direct, and humbly prays as in and by the said bill he has al- 
ready prayed. 

JOHN V. Le MOYNE, 


Guardian, Complainant. 


Endorsed: Filed this first day of May, A. D. 1878. W. H. Brad- 
ley, clerk. 


Afterwards, to wit, on the eight day of May, in the adjourned May 
term of said court, 1878, in the record of the proceedings thereof in 
said entitled cause, before Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 


Order. 
Henry W. Kinossury, €c., et al. 

v8. In Chancery. 
Simon B. Buckner ef al. 


On motion of W. C. Goudy, Esq., solicitor, it is ordered that this 
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cause be referred to Henry W. Bishop, Esq., the master in chancery 
of this court, to take proofs herein and report the same to the court. 


432 Afterwards, to wit, on the eighteenth day of May, 1878, 
came Henry W. Bishop, the master in chancery of said court, 
and filed in said clerk’s office his report in said entitled cause; which 


~ 
. 
i 


said report is in the words and figures following, to wit: 


Master’s Penort. 


[In the Cireuit Court of the United States for the Northern District 


Of Liilnols. In ¢ nancery. 
os 


Henry W. Kixessury, by Jonny V. Le Moyne, His Guardian, ) 
Complainant, | 

Sruon B. Buckner, Mary K. Buckner. His Wife: Jane C. KINGs- | 
suRrY. Joun J. D. Kirxaspury. and Others. Defendants. | 


ry } ] — 4] . —." a 7. ss. 9 . 
l'o tne honorable Lie judges Of said court 


The above-entitled cause having been referred to meas master 
in ehaneerv of said court, by an order of said court entered berein 
on the 8th day of May, A. D. 1878, to take proofs herein and report 
the same to the eourt: I do hereby report that I was attended. on 


' ‘ 
the 14th day of May, A. D. 1878, by John V. Le Moyne, 


Rae. | eta 02 2974168 8 ; . y : D a 5 ] > 
Loe msqguire, guardian and CoOuUNnsSe: TOP COomMpialnant, and by 
‘ . _— 

W. ( trOUGdY, ast] Te OL AFOUG Conan er XY SKInnNe?r), of 


defendants offered in evi- 

dence the several documents mentioned and deseribed in the memo- 

randum of proceedings e the said master in chancery on sald 
l4th day of May, A. D. 1878, which is hereto annexed. _ 

The said counsel for defendants alse testified herein. and his tes- 

timony was duly taken, is hereto annexed, and made a part hereof. 
| 


s | 
1} vs _ " on , ‘ . ” ae | mn =. , ; 4 a , 
[ return all the documents so produced in evidence Defore me 


7 . } 8 ' } . _ ] ” . 
eounsel tor detendants sald Counsel for 


Heo! 


| . 


and make the same a part hereof. 
All of which is respectfully submitted. 
HENRY W. BISHOP. 
Master in Chancery of the Circuit Court 


of the United States for the Northern District of Illinois. 


Dated Chicago, May 4th, 1878. 
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434 In the Circuit Court of the United States for the Northern 
District of Illinois. 


Henry W. Kivnaspury, by Jonn V. Le Moyne, His Guardian, ) 
Complainant, 
vs. 
Sruvon B. Buckner et al., Defendants. 


a — 


Proceedings before Henry W. Bishop, Master of said Court, May 14,1878 


Present: John V. Le Moyne, Esq., guardian «& solicitor for com- 
plainant, and W. C. Goudy, Esq., solicitor for defendant-. 

Solicitor for defendant- offered in evidence a transcript of the 
record from the supreme court of Illinois, central grand division, in 
the case of Henry W. Kingsbury, by his next friend, Corydon Beck- 
with, vs. Ambrose E. Burnside et ‘al, original bill, and Mary K. 
wer fies et al. vs. Henry W. Kingsbury ef a/., cross-bill, certi ified by 
the clerk of that court on the thirty-first day of October, 1871, of 
which a copy is hereto attached, marked “ Exhibit A.” 

The solicitor for the defendants also offered in evidence an opin- 
ion of the supreme court, contained in volume 58, page 310, of Re- 

ports of Illinois Supreme Court. 
435 The solicitor for the defendant- further offered in evidence 
a transcript from the supreme court of Illinois in an appeal of 
Henry W. Kingsbury vs. Mary Kk. Buckner, certified May 10, 1878, 
which is hereto attached as “ Exhibit Bb.” 

Solicitor for defendants also offered in evidence a certified copy of 
the assignment in error in said cause, certified October 24, 1873, at- 
tached hereto as “ Exhibit C.” 

Solicitor for defendants then offered in evidence opinion of the 
supreme court in said cause, as found in volume 70, Illinois Reports, 
page old. 

Solicitor for defendants further offered in evidence a copy of the 
arguments in said cause, made by Henry Crawford, as solicitor for 
the appellant, attached hereto as “ Exhibit D.” 

Solicitor for defendant- offered a certified copy of the order of the 
circuit court of Cook county, made on the eighteenth day of June, 
A. D. 1873, reinstating said ease, in pursuance of a mandate of the 
supreme court, attached hereto as “ Exhibit E.” 

Aud also a copy of a certain order and final decree, entered in said 

cause on the seventh day of March, 1877, attached hereto as 
436 “Exhibit F.” 

Defendants’ solicitor also introduced a certified copy of a 
certain motion and the order thereon in the supreme court of Illinois, 
in the central grand division, at the January term, 1875, made in 
the case of Simon Bb. Buckner et al. against Henry W. Kingsbury, 
attached hereto as “ Exhibit G.” 
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In the Cireuit Court of the United States for the Northern District of 
Illinois. 


Henry W. Kinaspury, by Jonn V. Le’ Moyne, Guardian, Com- } 
plainant, : 


vs. 
Simon B. Buckner et al., Defendants. | 


Testimony taken before Henry W. Bishop, master in chancery of 
said court. | 


TuEespaAy, the 14th day of May, A. D. 1878. 
Present: John V. Le Moyne, Esq., solicitor for complainant, and 
W. C. Goudy, Esq., solicitor for defendants. 


W. C. Goupy, a witness on behalf of the defendants, being 
437 first duly sworn, was examined in chief by Mr. ——, and de- 
poses and says as follows: 

The brief and argument of Henry Crawford, as solicitor for appel- 
lant — Henry W. Kingsbury vs. Mary K. Buckner and others, at the 
September term, 1872, offered in evidence as “ Exhibit D,” was filed 
in the supreme court as the argument for appellant on the eighth 
day of October, 1872, and was considered by the court in the decision 
of said cause. These facts I have personal knowledge of, having 
been the attorney for the appellees. 

W. C. GOUDY. 


Mr. Le Moyne, solicitor for complainant, wished to reserve all ex- ‘ 
ceptions that he might desire to take hereafter. 


(Endorsed :) Filed May 18, 1878. Wm. H. Bradley, clerk. 


438 Afterwards, to wit, on the twentieth day of May, in the ad- 

journed May term of said court, 1878, in the record of the 
proceedings thereof in said entitled cause, béfore Hon. Henry W. 
Blodgett, district Judge, is the following entry, to wit: 


Order. 


Henry W. Kinaspury, &c., et al. 
rs. >In Chancery. 
Simon B. Buckner et al. j . 


Now come the defendants, by Goudy & Chandler, their solicitors, p 
and comes also J. V. Le Moyne in person, and on motion of the de- 
fendants, by their solicitors, it is ordered that the order entered 
herein on the twenty-seventh day of April last be set aside and va- 
‘ated and the following order be now entered as of said twenty-sev- 
enth day of April, to wit: 

This cause coming on for a hearing under the order heretofore 


f 


vw" 


aaa | cell i 4 
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entered, John V. Le Moyne, Esq., appearing as guardian of the com- 
plainant, Henry W. Kingsbury, and the defendants, by W. C. Goudy, 
Esq., and it appearing to the court that Eva Lawrence has resigned 
as guardian of the minor complainant, Henry W. Kingsbury, and 
that John V. Le Moyne has been appointed as her successor as 
guardian of the estate of the said Henry W. Kingsbury by the pro- 
bate court of Cook county and now is acting as such guardian, and 

that this cause relates to property claimed by him, upon the 
439 motion of the defendants, by their solicitor-, it is ordered that 

John V. Le Moyne, guardian of the estate of Henry W. Kings- 
bury, be substituted, for Eva Lawrence and be authorized to prose- 
cute this suit as such in all respects as if he had been originally 
named in the bill. 

And the said John V. Le Moyne, guardian as aforesaid, then asked 
leave to file a replication to the defendants’ plea and a replication 
to the defendants’ answer, which the court allowed, upon the condi- 
tion that the hearing should not thereby be delayed. 

It is further ordered that complainants close their proofs herein 
by the fifteenth day of June next, and that it shall be in order for 
either party to set the cause for hearing on pleadings and proofs at 
any time after said day for closing proofs. 


Afterwards, to wit, on the second day of July, in the July term of 
said court, 1878, in the record of the proceedings thereof in said en- 
titled cause, before Hon. Henry W. Blodgett, district judge, is the 
following entry, to wit: 


Order. 
Henry W. KInGspury ef al. ) 
vs. In Chancery. 
Simon B. Buckner et al. ( 


Now come the parties, by their solicitors, and on motion of W. C. 
Goudy, Esq., solicitor, this cause is submitted to the court on 
440 =the pleadings and proofs herein, and the court, after hearing 
the same, not being sufficiently advised in the premises, takes 

the same under advisement. 


Afterwards, to wit, on the nineteenth day of July, in the July term 
of said court, 1878, in the record of the proceedings thereof in said 
entitled cause, before Hon. Henry W. Blodgett, district judge, is the 
following entry, to wit: 


Decree. 


Henry W. Kinessury, by His Guardian, Jonny V. ) 
Le Moyne, 

| vs. > 
Sruon B. Buckner, AMBROosE E. Burnsipe, Cory- | 
pon BeckwitH, and Jane C. Kinaspury. 


In Chancery. 


This cause coming on for a final hearing upon the pleadings and 
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proofs, and it being suggested that Mary Kk. Buckner has died since 
the commencement of this suit, it is ordered that the suit abate as 
to her, and it is further ordered, adjudged, and decreed that the 
demurrer of the defendant, Corvdon Beckwith, and the demurrer of 
the defendant, Jane C. Kingsbury, to the bill be severally sustained. 
And the court having found the issue for the defendants, Simon 
B. Buckner and Ambrose E. Burnside, on the plea filed by 
441 them, and no replication having been filed to their answer, it 
is further ordered, adjudged, and decreed that the bill be dis- 
missed for the want of equity, and that the guardian of the com- 
plainant, Henry W. Kingsbury, pay the costs from funds belonging 
to his ward. | 
442 Afterwards, to wit, on the twelfth day of December, 1885, 
came Henry W. Kingsbury, by his solicitors, and filed in 
said clerk’s office his petition in said entitled cause ; which said peti- 
tion is in the words and figures following, to wit: 


Petition. 


Unitep States of America, Northern District of Illinois : 
In the Cireuit Court. In Chancery. 


Henry W. Krxassury, by Guardian and Next Friend, 
Uv. 
Sruon B. Buckner, JANE C. Kinaspury, Joun J. C. Kinasspury, 
AMBROSE E. BuRNSIDE, & CornypoNn BecKWITH. 


4 j 


To Messrs. Goudy ‘& Chandler and Mr. Corydon Beckwith : 

You are hereby notified that on Saturday, Dee. 12th, 1885, 
at the hour of 10 a.m., or as soon thereafter as counsel can be 
heard, we shall, before his honor Judge Gresham, in his court- 

room, ask for an order allowing an appeal from the final 
445 decree heretofore entered in said cause upon the petition 

of said complainant, a copy of which is attached hereto; at 
which time and place you can be present, if you see fit. 

Dated Dec. 10th, 1885. 

WILSON & MOORE, 
Attys for Petitioner. 


Service of the above notice by true copy thereof accepted this 10th 
day of Dec., 1555. 
~C. BECKWITH. g 
STATE OF ILLINOIS, | 
Cook County, jf 


Ss bs 


M. L. Roftree, being duly sworn, states that he served the above 
notice on Messrs. Goudy & Chandler by leaving a true copy thereof 
with the person in charge of their office on Dec. 10th, 1885. 


M. L. ROFTREE. 


\ennsieninin a 
. 
. 


35, 
be 
rt- 
ral 
on 


at: 


th 


ve 
20f 
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Subscribed and sworn to before me this 10th day of Dec., 1885. 
[SEAL. ] CHARLES N. LANMAN, 
Notary Public. 


444 Uwsrrep Srates OF AMERICA, } ‘ie 
Northern District of Illinois, °°’ 


In the Cireuit Court. In Chancery. 


Henry W. Kiyaspury, by Guardian & Next Friend, 
us. { 

Simon B. Buckner, JANE C. Kinaspury, Jonn J. D. Kines- { 
puRY, AMBROSE E. Burnsipe, and Corypon Beckwiru. 


Bill. 


To the honorable judges of said circuit court: 

Your petitioner, Henry W. Kingsbury, respectfully shows to your 
honors that he is the complainant in the said cause; that the same 
was prosecuted to final decree in petitioner’s name and behalf by 
his guardian and next friend; and petitioner shows that at the time 
said suit was begun he was an infant, and that at the time the final 
decree therein was rendered, to wit, July 19th, 1878, he was still a 
minor, and has only come of age within two years last past. 

That petitioner was born on the 16th day of December, 
445 1862: that the said cause was begun in the circuit court of 
Cook county, State of Illinois, at the July term, 1873, as peti- 
tioner is informed, and was afterwards removed, in due form of law, 
to this court; that petitioner was complainant therein and the other 
parties above named were defendants; that on July 19th, 1878, tire 
final decree therein was entered and _ petitioner’s bill dismissed for 
want of equity, from which said decree your petitioner now desires 
to perfect and prosecute an appeal to the Supreme Court of the 
United States, as he lawfully may under the provisions of the stat- 
utes of said United States for that purpose made and provided. 

Petitioner therefore prays that his said appeal from the said de- 
cree in the above-mentioned cause may be allowed upon filing a 
good and sufficient appeal bond in such sum as the court may fix. 

HENRY W. KINGSBURY. 
STATE OF ILLINOIS, Is 
Cook County, ” 


Henry W. Kingsbury, being duly sworn, on oath says that he is 
the complainant in the above-mentioned cause; that he has read 
the foregoing petition by him subscribed & knows the con- 
446 _ tents thereof, and that the same is true except as to the mat- 
ters therein stated on information «& belief, and as to those 
matters he believes them to be true. 
HENRY W. KINGSBURY. 
Subscribed & sworn to before me this 10th day of December, A. D. 
1885. 
[SEAL. ] M. L. RAFTREE, 
Notary Public. 


206 HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 


(Endorsed :) Filed Dee. 12, 1885. Wm. H. Bradley, clerk. 


447 On the same day, to wit, on the twelfth day of December, 

in the adjourned October term of said court, 1885, in the rec- 
ord of the proceedings thereof in said entitled cause, before Hon. 
Henry W. Blodgett, district judge, — is in the words and figures 
following, to wit: 


Order. 


Henry W. KINGSBURY 
US. In Chancery. 
Simon B. Buckner et al. 


Now comes the complainant, by J. P. Wilson, Esq., his solicitor, 
and prays an appeal to the Supreme Court of the United States 
from the decree entered herein on the nineteenth day of July, 1878, 
which is allowed on the filing by said complainant of a bond in the 
penal sum of one thousand dollars, with surety to be approved by 
the court. 


445 Afterwards, to wit,on the sixteenth day of December, 1885, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause; which said appeal bond is in the words and figures 
following, to wit: 


Appeal Bond. 


Unirep STATES OF AMERICA, hs 
Northern District of Illinois, j~’ 


In the Cireuit Court. 


Henry W. KInGsBury ) 
vs. , 
Simon B. Buckner, JANE C. Kinasspury, Jonny >In Chancery. — Bill. 
J.D. Kingsbury, Ambrose E. Burnside, and 
Corydon Beckwith. | 


Know all men by these presents that we, Henry W. Kingsbury 
and John P. Wilson, as surety, of Cook county and State of Illinois, 
are held and firmly bound unto Simon B. Buckner, Jane C. Kings- 
bury, John J. D. Kingsbury, Ambrose E. Burnside, Corydon Beck- 
with, in the penal sum of one thousand dollars, lawful money of the 
United States; for the payment of which, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, and our 
and each of our heirs, executors, and administrators, firmly by these 
presents. : 

Sealed with our seals. Dated this 12th day of December, A. D. 
1885. 

The condition of the above obligation is such that 

449 & 450 whereas the above-named Henry W. Kingsbury hath 
taken an appeal to the Supreme Court of the United 

States to reverse the decree rendered in the above-entitled action on 


¢ 


¥ 
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July 19th, 1878, by the cireuit court of the United States for the 
northern district of I)linois : 

Therefore if the said Henry W. Kingsbury shall prosecute his said 
appeal with effect and answer all costs if he shall fail to make good 
his plea, then this obligation shall be void; otherwise to remain in 


full force and virtue. 
HENRY W. KINGSBURY. [seat.] 
JOHN P. WILSON. SEAL. | 


This bond is approved, but is not to act as a supersedeas. 
H. W. BLODGETT, Dist. Judge. 


Endorsed: Filed Dec. 16th, 1885. Wm. H. Bradley, cl’k. 


451 ExHIsBit A. 


STATE OF ILLINOIS, 
83: 
Cook County, 


Circuit Court. In Chancery. 


Henry W. Kinospury, by His Next Friend, Cory- 
DON BECKWITH, \ Bill 


vs. 
AMBROSE E. BuRNSIDE et al. 


Mary K. Buckner et al. 
vs. Cross-Bill. 
Henry W. Kinaspury et al. 


Messrs. Beckwith, Ayer & Kales, solicitors fur complainant in origi- 
nal bill and defendants in said cross-bill. 


GENTLEMEN: You are hereby notified that we shall, on Satur- 
day, the 4th day of November, A. D. 1571, at the going in of said 
court in the forenoon, or assoon thereafter as counsel can be heard, 
apply to the said court for leave to file the annexed record in 
— of and as a substitute for the record and papers .in said causes 
ately destroyed by fire. 

November 3d, 1871. 

GOUDY & CHANDLER, 


Solicitors for Complainants in said Cross-Bill, &e. 
452 We accept service of the within notice this 3d day of No- 
vember, A. D. 1871. 
BECKWITH, AYER & KALES. 
To Corydon Beckwith, Esq., next friend and guardian ad litem of 


Henry W. Kingsbury, minor. 


Sir: You are hereby notified that we shall, on Saturday, the 4th 
day of October, A. D. 1871, at the going in of said court in th-e fore 
noon, or as soon thereafter as counsel can be heard, apply to the cir- 
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cuit court of Cook county for leave to file the annexed record in 
place of and as a substitute for the record and papers in said causes 
lately destroyed by fire. 
November 3d, 1871. ie 
, GOUDY & CHANDLER, 


Solicitors for Complainants in Cross-Bill. 
I hereby accept service of the foregoing notice this 3d day of No- 
vember, A. D. 1871. 
C. BECKWITH. 


453  UwniITeEp STATES OF AMERICA, bas: 
State of Illinois, County of Cook, 


Pleas before the honorable the judges of the Cook county judicial 
circuit of the State of Illinois, at a term of the circuit court of Cook 
county begun and held at the court-house, in the city of Chicago, 
in said county, on the third Monday (being the nineteenth day) of 
December, in the year of our Lord one thousand eight hundred 
and seventy, and of the Independence of the said United States the 
ninety-fifth. 

Present: Honorable Erastus 8. Williams, chief justice of the cir- 
cuit court of Cook county, in the State of Illinois; W. W. Farwell, 
Henry Booth, John G. Rogers, judges; Charles H. Reed. State’s 
attorney; Timotby M. Bradley, sheriff of Cook county. 

Attest: NORMAN T. GASSETTE, Clerk. 


Be it remembered that heretofore, to wit, at the June term, to wit, 
on the 18th day of July, A. D. 1870, Henry W. Kingsbury, by Beck- 
with, Ayer & Kales, liis solicitors, filed in said court his certain bill 
in words and figures following, to wit: 


454 To the honorable judge of the circuit court of the county of 
Cook, in the State of Illinois, sitting in equity: 

Humbly complaining, showeth unto your honor your orator, 
Henry W. Kingsbury, of Newport, in the State of Rhode Island, an 
infant under the age of twenty-one years, to wit, of the age of seven 
years and seven months or thereabouts, by Corydon Beckwith, his. 
next friend— 

That on or about the 26th day of June, A. D. 1856, Julius J. B. 
Kingsbury departed this life intestate, and was seized at the time of 
his death of the following-described real estate situate in the city of 
Chicago, county of Cook, and State of Illinois, to wit: 

Lots numbered five (5) and six (6), in block thirty-five (35), in the 
original town of Chicago, and also all that part of the east half of | 
the northwest quarter of section nine (9), in township thirty-nine 
(39) north, of range fourteen (14) east, of the third principal merid- 
ian, which lies east of the north branch of the Chicago river and 
south of the center of Ontario street, excepting, however, a small 

portion of the said last-described tract of land which the said 
455 decedent had previously conveyed to Simon B. Buckner, the 
title to which portion remained in the said Buckner until on 


HENRY 
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or about the 15th day of May, A. D. 1861, when the same was con- 
veyed by the said Buckner and wife to Henry W. Kingsbury, the 
father of your orator, as hereinafter more particularly stated. 

That the said Julius J. B. Kingsbury at his death left him surviv- 
who is still living, and two 


ing his widow, Jane ¢ 
children, Mary K. Dackner, 


Kingsbur v; 


the wife of: said Simon b. Buckner , and 


Henry W. Kingsbury, the father of your orator, who were his only 
heirs-at-law. 

That on or about the 15th day of May, A. D. 1561, the said Simon 
his wife, by their deed of that 
date duly executed and acknowledge .d, grante d, bargained, sold, and 


B. Buckner and Mary 


conveyed to the said Henry W. Kingsbury, 


Ky. 


Buckner, 


the fat! ser of your orator, 


one undivided half of lots numbered five (5) and six (6), in block 
-number thirty-five (85), in the original town of Chicago above de- 


scribed, and also all their right, 


title, and interest in and to the 


other tract of land above described, situate in the northwest quar- 


456 


D. 1861, the said Henry W. Kingsbury, 
intermarried with 
and resident of the State of Connecticut: 


*¢ 


ter of section nine (9), township thirty-nine (8%) north, of 
range fourteen (14) east, of the third principal meridian. 
‘That afterw ards, on or about the 4th day of December, A. 


Eva ‘Taylor, 


the father of vour orator, 
he being at that time a citizen 
that afterwards, on or 


about the 17th of September, A. D. 1862, the said Henry W. Kings- 
bury, father of your orator, was killed at the battle of Antietam, in 
the State of Maryland, he being at that time a citizen and resident 
of the State of Connecticut and colonel and commanding officer of 
a regiment of Connecticut volunteers engaged in the military service 


of the United States. 


The said Henry W. Kingsbury at his death left him surviving 


his widow, Eva Kingsbury, 
living ; 


the mother of your orator, who is still 
and afterwards, on the 16th day of December, A. D. 1862, 


there was born to him by his said widow a posthumous son, who is 
the complainant in this suit and the only heir-at-law. 


457 


estate by inheritance from his said father, 
estate of his said mother and of the 


That the said Henry W. Kingsbury, 


father of your orator, 


died intestate and seized in fee simple of all real estate herein- 
before described, and your orator now holds all the said real 


said Jane 


subject to the dower 


(©. Kingsbury therein, 


and also subject to certain incumbrances still outstanding against 
the said property or some portions thereof. 

Your orator further shows unto your honor that the said Eva 
Kingsbury, mother of your orator, afterwards, on the 26th day of 
September, A. D. 1865, intermarried with one Albert G. Lawrence, 
and that she is now his wife. 

Your orator further shows unto your honor that the said Jane C, 
Kingsbury afterwards, to wit, on the 8th day of October, A. D. 1868, 
filed her bill of complaint i in the circuit court of Cook county, in the 
State of Illinois, against the said Eva Lawrence, Albert G. Lawrence, 
your orator, and one David J. Lake, who assumed to act as guardian 
of your orator, therein setting forth that she, the said Jane C. Kings- 
was entitled to dower in the premises before described, 


bury, 


27—176 
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458 and praying that the same might be assigned to her, as by 

the said bill on file in this court will more fully appear, to 
which your orator refers and makes the same a part hereof, with 
the same advantage to himself as though the said bill were herein 
set forth at length. 

That the said Eva Lawrence and Albert G. Lawrence afterwards, 
to wit, on the 9th day of October, A. D. 1868, filed their cross- 
bill in the said court and in the said cause against the said Jane C. 
Kingsbury, your orator, and the said David J. Lake, therein setting 
forth that the said Eva Lawrence was entitled to dower in the 
suid premises above described, and praying that the same might 
be assigned to her, as by the said ¢ross-bill on file in this court will 
more fully appear, to which reference is hereby made, with the same 
benefit to your orator as if the same were herein set forth at length. 

Your orator further showeth unto your honor that afterwards, to 
wit, on the — day of , A. D. 1869, your orator, by his next 

friend, Evaline A. Taylor, filed his certain cross-bill in said 
459 cause against Jane C. Kingsbury, Eva Lawrence, and Albert 

G. Lawrence and the said David J. Lake, praying, amongst 
other things, for the removal of the said David J. Lake from his 
said guardianship and for the appointment of a receiver of the in- 
come, rents, and profits of the said premises and to manage and 
lease the same, as by the said cross-bill filedin this court will more 
fully appear, to which reference is hereby made, and your orator 
prays the same benefit thereof as if the same were herein set out at 
length. 

Your orator further showeth that afterwards such _proceed- 
ings were had in said cause and cross-causes that it was there- 
upon decreed and declared by the court that the said Jane C. 
Kingsbury was entitled to dower in said premises, and that by reason 
thereof she was entitled to one-third of the rents and profits of the 
same, less one-third of the interest upon certain mortgages in said 
decree mentioned, and that said Eva Lawrence was entitled to dower 
in two-thirds of said premises, by reason whereof she was entitled to 
two-ninths of the income of said premises, less two-ninths of the in- 

terest upon certain mortgages in said decree mentioned, 
460 and that your orator was entitled to the residue of the income 

of said premises after paying his proportion of the interest 
upon said mortgages, and that in and by said decree John Wood- 
bridge, Esquire, was appointed receiver of the entire income of said 
premises accruing and to accrue, with power to lease and manage the 
same under the direction of the court, and with direction to pay out 
of said income to said Jane C. Kingsbury and Eva Lawrence the 
sums to which they were, respectively, entitled, and providing for 
your orator’s support and maintainance, as well as for the payment 
of the interest upon said mortgages and other expenses incident to 
the care and management of said property, as by the record and 
proceedings in said cause will more fully appear, and which your 
orator makes a part of this his bill of complaint, and craves leave to 
refer thereto, with the same benefit to himself as if they were here 
set forth at length. 
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461 Your orator further showeth unto your honor that after- 

wards, to wit, on the day and year aforesaid, the said John 
Woodbridge accepted the office of and was duly qualified as such 
receiver as aforesaid, and then and there entered upon his duties 
as such receiver under and in pursuance of the decree of this court 
made as aforesaid, and that he hath from thence hitherto been and 
still issuch receiver as aforesaid. 

Your orator further showeth unto your honor that be is informed 
and believes the said Henry W. Kingsbury, the father of your orator, 
in his lifetime, to wit, on the 25th day of March, A. D. 1862, at Fort- 

ress Monroe, in the State of Vi irginia, wrote with his own hand and 
signed a paper, of which “ Exhibit A,” hereto attached, is a correct 
copy, and that hethen and there delivered the same to John McLean 
Taylor, therein named, for safe-keeping. — : 

And your orator further showeth in this behalf that his said father 
was not, at tle time of the execution of said paper, an inhabitant or 
resident of said State of Virginia, and tliat he was not such inhabit- 

ant or resident at any time thereafter nor at the time of his 
462 death, and that he had no property of any kind whatever in 

said State of Virginia at the time of his death nor for a long 
time prior thereto. 

Your orator further showeth that he is advised and believes that 
afterwards, on the 9th day of May, A. D. 1870, the said paper pur- 
porting to be the last will and testament of Henry W. Kingsbury, 
a copy whereof is hereto annexed as aforesaid, was presented to the 
corporation court of the city of Alexandria, in the State of Virginia, 
and such proceedings were thereupon had as that the said court 
ordered the said writing to be recorded as the true last will and 
testament of the said Henry W. Kingsbury, father of your orator, 
and that afterwards, on the 10th day of M: ay, A. D. 1870, ‘Ambrose E. 
Burnside, named in the said paper as one of the executors, assumed 
to qualify as such, as by a copy of the proceedings in the said court, 
hereunto annexed, will more fully appear, which are [is] made a 
part hereof and to which reference is made with the same benefit as 
though the same were herein set out at length. 

Your orator further showeth that the said court in the 

463 State of Virginia had no jurisdiction to allow the probate of 

the said will or the same to be recorded in manner and 

form as the same was done, and that such probate and record are 

utterly void and of no effect against your orator, and that neither 

your orator nor the said Jane C. Kingsbury, Eva Lawrence, Albert 

G. Lawrence, nor John MeLean.Taylor had any notice of the said 

application to and proceedings in the said court in the State of Vir- 
ginia., 

Your orator further showeth that afterwards, to wit, on the 11th 
day of July, A. D. 1870, the said Ambrose E. Burnside presented to 
the county court of ¢ ‘ook county, in the State of Illinois, a petition 
in writing setting forth that said Hlenry W. Kingsbury, father of 
vour orator, departed this life in Maryland, leaving a last will and 
testament duly signed in the State of Virginia, which had been duly 
proved in the said State, a certified copy of which he presented to 
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orator, in that State, it is entitled to probate in — State of Illinois 
and is good and available in law in this State in like manner as 
wills made and executed here according to the forms and solemni- 
ties required by the laws of Illinois; whereas your orator charges 
the contrary and that the said Henry W. Kingsbury, deceased, was 

never a citizen of the State of Virginia nor was he ever dom- 
467 _iciled in that State, but at the time of making and signing the 

said instrument he was and ever after continued to be during 
his life a citizen and resident of the State of Connecticut; that he 
did not die in the State of Virginia, and was seized of no estate, 
either real or personal, in that State at the time of death. 

Your orator further charges that the said instrument is ineffectual 
to operate as a valid will according to laws either of the place of 
his domicile or of the State of Maryland, where he died, or either 
of the States where any portion of his property, real or personal, was 
locally situate, for want of the requisite forms and soleminities to give 
the same effect, and your orator respectfully submits that under the 
facts and circumstances aforesaid the instrument is not entitled to 
probate by the laws of this State. . 

Your orator further showeth that Jane C. Kingsbury, Mary J. Buck- 
ner, wife of Simon B. Buckner; John J. D. Kingsbury, and Eva 
Lawrence, wife of Albert G. Lawrence, are named in the said instru- 
ment as devisees or legatees, and that they or some one or more of 

them claim thereunder some interest in the estate of your 
468 orator, whereas your orator charges that they have not nor 

has either of them acquired any interest in the said estate 
by virtue thereof. 

In consideration whereof and forasmuch as your orator is entirely 
remediless in the premises, according to the strict rule of the com- 
inon law, and can only have adequate relief in a court of equity, 
where matters of this kind are properly cognizable and relievable— 

To the end, therefore, that the said defendants may severally answer 
all and singular the matters hereinbefore stated and charged, but not 
upon oath (the necessity of answering under oath being hereby 
expressly waived),and that the said instrument hereinbefore referred 
to, purporting to be the last will and testament of the said Henry W. 
Kingsbury, deceased, may be declared invalid and of no legal force 
or effect as a last will and testament; that the proceedings of the 
county court of Cook county, hereinbefore referred to, admitting the 
said instrument to record and directing that the same be treated as 
good and available in law in like manner as wills executed in this 

Siate, may be reversed and set aside or declared to be null 
469 and void as constituting a cloud upon your orator’s title to 
the real estate hereinbefore described. 

That your orator’s right and title by inheritance to the estate 
hereinbefore mentioned as the posthumous son and only heir-at-law 
of the said Henry W. Kingsbury, deceased, may be confirmed and 
established, and that in the meantime the said Ambrose Ek. Burnside 
and certain of the other defendants hereinafter mentioned may be 
enjoined and restrained from interfering or intermeddling with the 
said estate claimed by your orator as aforesaid, or with the rents, 
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issues, or profits thereof,and from attempting in any way to obstruct ' 
or interfere with the said John Woodbridge in the performance of 
his duties as receiver aforesaid, and that in the final hearing of this 
cause the said injunction may be — perpetual, and that your orator 
may have such other and further relief in the premises as the nature 
of his case may require and to your honor may seem meet— 
May it please your honor to grant to your orator not only the peo- 
ple’s writ of injunction issuing out of and under the seal of this hon- | 
orable court, to be directed to the said Ambrose E. Burnside, -_ 
470 Mary J. Buckner, Simon B. Buckner, John J. D. Kingsbury, 
restraining them, their agents and attorneys, in the manner | 
hereinbefore prayed, but also the people’s writ of summons, to be 
directed to the said Ambrose E. Burnside, Jane C. Kingsbury, Mary 
J. Buckner, Simon B. Buckner, John J. D. Kingsbury, Eva Law- 
rence, and Albert G. Lawrence, thereby commanding them and every 
of them, at a certain day and under a certain pain therein to be 
specified, personally to be and appear before your honor in this hon- 
orable court, and then and there to answer all and singular the prem- 
ises, and to stand to, perform, and abide such order and decree 
therein as to your honor shall seem meet; and your orator shall ever 


pray. 
HENRY W. KINGSBURY, 
By his next friend, C. BECK WITH. 


BECKWITH, AYER & KALES, = 


Solicitors for Complainants. 


a 


STATE OF ILLINOIS, 
7 . S$ 
Cook County, 


Corydon Beckwith, being duly sworn, says he is the next friend 
of the said Henry W. Kingsbury, a minor, the complainant named 
in the foregoing bill; that he has. read the said bill of com- 

471 plaint and knows the contents thereof, and that the same is 
true of his own knowledge except as to the matters therein 

stated on information and belief, and as to those matters he believes 
it to be true. 


CORYDON BECKWITH. 


Subscribed and sworn to before me this 16th day of July, A. D. 
1870. 
[seat. | JAMES S. MURRAY, 
Notary Public. 


In the County Court of Cook County. 


State oF ILLINOIS, | 
y SS > 
Cook County, J 


To the Honorable M. R. M. Wallace, judge of said court: 


The petition of Ambrose E. Burnside respectfully showeth that 
he is a resident of Rhode Island; that on the — day of September, 
A. D. 1862, Henry W. Kingsbury departed this life at Maryland, 
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leaving a last will and testament, duly signed, as your petitioner 
believes, in the State of Virginia, and which has been duly proved 
in said State, a certified copy of which he now presents to your 
honor for record. 

That the said testator in said will nominated your petitioner as 

one of the executors thereof; that the said deceased left prop- 
472 erty and effects as follows: 
An interest in a large amount of real estate in the county 
of Cook and State of Illinois. 

That the value of the whole estate of said deceased does not exceed 
— dollars. 

That the said deceased left an infant son, Henry W. Kingsbury, 
his only heir-at-law. 

Wherefore your petitioner prays that the said will may be ad- 
mitted to record according to the laws of the State of Illinois, and 
that all orders necessary may be made. 

AMBROSE E. BURNSIDE, 
By GOUDY & CHANDLER, 
His Attorneys. 
STATE OF ILLINOIS, | 
Cook County, j 


William C. Goudy, being duly sworn, says that the foregoing 
petition is true. 
W. C. GOUDY. 


Sworn to and subscribed before me, John C. Gindele, clerk of the 


county court of Couk county, this 11th day of June, A. D. 1870. 
JOHN G. GINDELE. 


Filed July 11th, 1870. 
JOHN G. GINDELE, Clerk, 


473 . Expecting soon to start upon a military expedition where 
death may overtake me, I leave this as a record of my wishes 
respecting the disposition of my property: 

To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appr-isal may 
be valued at that amount. | , 

To my sister, Mary J. Buckner, I leave as much of the Chicago 
property held in my name as shall amount to one-third of the 
property in the city of Chicago, Illinois, left by my father, Julius 
J. B. Kingsbury, deceased. 

To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Conn., and in addition thereto five thousand dollars. I 
trust he will expend it in completing his education. 

The remainder of my property of every description I leave to-my 
devoted wife, Eva. I desire, moreover, that the provisions of this 
will be so carried out that the yearly income of my wife for her 
own personal support shall never be less than two thousand dollars. 

As executors I name Ambrose E. Burnside, of Rhode Island, and . 
Capt. John Taylor, commissary department, U.S. Army. 
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474 Signed at Fortress Monroe, Va., March 25th, 1862. 
HENRY W. KINGSBURY, 
First Lieutenant Sth Regiment Artillery, U. S. Army. 


STATE OF VIRGINIA, 
Corporation Court of the City of Alexandria. § 


A writing purporting to be the last wiil and testament of Henry 
W. Kingsbury was produced in court by C. W. Wattles, and, there 
being no subscribing witness thereto, S. B. Buckner and Charles 
H. Hatch were sworn, and deposed that they are well acquainted 
with the testator’s handwriting and verily believe the said writing 


and the name thereto subscribed to be written by the testator’s’ 


own hand; whereupon the said writing is ordered to be recorded 
as the true last will and testament of the said Henry W. Kingsbury, 
deceased ; and at a corporation court for the city of Alexandria, con- 
tinued and held on the 10th day of May, 1870, Ambrose E. Burn- 
side, one of the executors named in the last will and testament of 

Henry W. Kingsbury, deceased, on motion of C. W. Wattles, 
475 _—has leave to qualify; whereupon he executed his bond, with 

James M. Stewart his security, in the penalty of five hun- 
dred dollars, conditioned according to law. 


STATE OF VIRGINIA, : 
Corporation Court of the City of Alexandria. { ' 


I, Morton Marye, clerk of the corporation court of the city of 
Alexandria, in the State of Virginia, do hereby certify that the fore- 
going is a true and complete copy of the last will and testament of 
Henry W. Kingsbury, deceased, and of the proof thereof before said 
court, as the same appears of record in my oflice; and I further cer- 
tify that the said will was duly executed and proved agreeably to 
the laws and usages of the State of Virginia, in which the same 
purports to have been executed. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court this Sth day of July, 1870. 


[SEAL. ] MORTON MARYE, Clerk. 


STATR OF VIRGINIA, \ ss: 
Alexandria City, wats 


I, Enoch M. Lowe, only judge of the corporation court of 
476 — the city of Alexandria, in the State of Virginia, do hereby 
certify that Morton Marye, who hath given the preceding 
certificate, is clerk of said court, and that his attestation isin due 
form. | | 
Given under my hand this 5th day of July, A. D. 1870. 
Kk. M. LOWE, 
Judge of the Corporation Court of the City of Alexandria. 


Filed July 1Jth, 1870. 


HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 917 


In the Matter of the Estate of Henny W. KINGsBURY. 


And now comes Ambrose E. Burnside, one of the executors named 
in the will herein mentioned, by his attorneys, Goudy and Chandler, 
and presents a copy of the last will and testament of Henry W. 
Kingsbury, deceased, and the proof thereof before the corporation 
court of the city. of Alexandria, in the State of Virginia, with a cer- 
tificate of the clerk of said court, with the seal of said court, that 
the same is a true and complete copy of the last will and testament 
of Henry W. Kingsbury, deceased, and of the proof thereof before 
said court, as the same appears of record in his office, and that the 

said will was duly executed and proved agreeably tothe laws 
477 = and usages of the State of Virginia, in which the same pur- 

ports to have been executed, and with acertificate of the only 
judge of said court to the official character of said clerk,and that the 
attestation is in due forin, and moves the court to admit the same to 
record. ; 

And it appearing to this court that the said last will and testa- 
ment of Henry W. Kingsbury, deceased, was executed and proved 
agreeably to the laws and usages of the State of Virginia, in which 
the same was executed, and that the copy of said will and the pro- 
bate thereof is duly certified according to the laws of the State of 
Illinois, and that said will touches and concerns real estate and 
other property in the State of Illinois— 

It is by the court ordered that the said will and proof thereof, 
certified as aforesaid, be recorded, and that the same be treated and 
considered as good and available in law in like manner as wills exe- 
cuted in this State. 

M. R. M. WALLACE, 

Entered July 11, 1870. 


Let the injunction issue in accordance with the prayer of 
478 the foregoing bill upon complainant filing an injunction 
bond, conditioned according to law, in the penal sum of five 
thousand dollars, with such surety or sureties thereon as may be 
approved by the clerk of this court. 
Kk. S. WILLIAMS, 
Judge of 7th Judicial Court, Ills. 


And afterwards, to wit,on the ®lst day of October, A. D. 1870, 
Mary K. Buckner and Simon Bb. Buckner, by Goudy and Chandler, 
their solicitors, filed in said court their certain joint and several an- 
swer in the words and figures following, to wit: 
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STATE OF ILLINOIs, Ls ; 
Cook County, ae 


Circuit Court. October Term, 1870. 


Henry W. KINGSBURY 
US. In Chancery. 
AMBROSE E. BURNSIDE et al. 


The joint and several answer of Mary kK. Buckner and Simon B. 
Buckner to the bill of complaint of Henry W. Kinsbury, a minor, 
who sues by his next friend, Corydon Beckwith, against Ambrose E. 
Burnside, Jane C. Kingsbury, Mary J. Buckner, Simon B. Buckner, 
John J. D. Kingsbury, Eva Lawrence, and Albert G. Lawrence. 


479 These respondents, saving and reserving to themselves 
all benefit of exception to the many errors, uncertainties, 
and manifest insufficiencies in the said bill of complaint contained, 
protesting that the same and the matters and things therein con- 
tained are not sufficient to require any answer thereto, and praying 
the same advantage on the final hearing hereof as if they severally 
demurred to the said bill of complaint, for answer thereunto, or to so 
much thereof as they are advised is necessary or material to be an- 
swered unto by these respondents, they admit that on or about the 
26th day of June, A. D. 1856, Julius J. B. Kingsbury died intestate 
and seized in fee simple, subject to certain incumbrances, of real 
estate situated in the city of Chicago, county of Cook, and State of 
Illinois, to wit: 

Lots numbered five and six, in block thirty-five, in the original 
town of Chicago, and also all that part of the east half of the north- 
west quarter of section nine, in township thirty-nine north, of range 
fourteen east. of the third principal meridian, which lies east of the 
North Branch of Chicago river and south of the center of Ontario 

street ; and they aver that although a small part thereof had 
480 been conveyed to the respondent, Simon B. Buckner, by the 

said Julius J. B. Kingsbury in his lifetime, yet the convey- 
ance was without consideration and ‘did not confer any beneficial 
interest to the grantee, but said property was actually owned by 
said Kingsbury at his death; and they aver that the said Julius J. 
B. Kingsbury died seized ofa large- tract of land in the east half 
of the northwest quarter of section nine aforesaid than that de- 
scribed in the bill of complaint, and the same is fully described in a 
deed, dated May 30th, 1835, executed by James Kinzie and wife to 
said Kingsbury. 

And they admit that the said Julius J. B. Kingsbury left surviv- 
ing him Jane C. Kingsbury, his widow, and two children—the 
respondent, Mary Kk. Buckner, and Henry W. Kingsbury, now de- 
ceased ; and these respondents aver that thetitle to said real estate, as 
the same was vested in the said Julius J. B. Kingsbury, descended 
to and vested in the respondent, Mary K. Buckner, and the said 
Henry W. Kingsbury, subject to the right of dower therein of the 
widow, Jane C. Kingsbury, and the respondent, Mary K. Buckner, 
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being then the wife of the respondent, Simon B. Buckner, and, 
481 there being issue living born of such marriage in the year 

1858, an invitiate estate as tenant, by the courtesy to an un- 
divided half of said real estate, subject to such dower estate, also 
vested in the said Simon B. Buckner. 

And these respondents, further answering the said bill of com- 
plaint, aver that at the time of the death of the said Julius J. B. Kings- 
bury the said Henry W. Kingsbury was a minor, and the respond- 
ent, Simon B. Buckner, had the control and management of: 
said property until it was placed in the hands of Ambrose 
EK. Burnside, as hereafter stated; and these respondents, further 
answering the bill of complaint, admit that a deed, dated May 15th, 
1861, signed, sealed, and acknowledged, as appears therefrom, pur- 
porting to convey to the said Henry W. Kingsbury, now deceased, 
an undivided half of the real estate hereinbefore described, was 
signed and acknowledged in the manner shown by said deed, and 
they attach hereto a copy thereof, marked “Exhibit 1,” as a part of 
this answer, but they expressly deny that they granted, bargained, 

sold, and conveyed the title tosaid real estate as alleged inthe 
482 __ bill of complaint; but, on the contrary, the respondent, Mary 

K. Buckner, is advised that said indenture was not acknowl- 
edged according to the laws of the State of Illinois in such a man- 
ner as to pass her title to said property to the grantee, and there- 
fore she avers that said deed or indenture is null and void as to 
her; and these respondents say that said deed or indenture was 
prepared, signed,and acknowledged on the day of its date in the city 
of Louisville, in the State of Kentucky, where they then resided ; 
that the said Henry W. Kingsbury was not present at the time 
and had noinformation or knowledge whatever that such instru- 
ment of writing was to be made or was being made, and suci deed 
was then sent by the respondent, Simon B. Buckner, to his agent in 
Chicago, with directions to file the same for record, which was done 
on the 17th day of May, 1861, which was the only delivery of such 
deed ever made to the said Henry W. Kingsbury ; and these respond- 
ents aver that the said Henry W. Kingsbury had no information or 
knowledge whatever that any such deed or indenture had been made 

for two months thereafter; and they further aver that the 
483 same was so made as aforesaid without any consideration, 

contract, bargain, or promise whatever; and these respond- 
ents aver that, while the said Henry W. Kingsbury was ignorant as 
aforesaid in-regard to said transaction, the sole purpose of the re- 
spondents in making said deed was to vest in the said Henry W. 
Kingsbury the legal title to the property described in such deed 
or indenture, to hold the same in trust and not to create in him 
any beneficial interest whatever. These respondents, having full 
confidence in the affection and integrity of thesaid Henry W. Kings- 
bury, voluntarily made such deed in the manner aforesaid, believ- 
ing that he would not claim the rents and profits and would convey 
or reconvey the premises on request. 

And the respondent, Simon b. Buckner, for himself, says that it 
was his own desire and purpose to waive any interest or claim in 
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said property for the benefit of his wife in order that she might 

have and enjoy all the property descendent from her father 
484 and that the control of the same might be placed in her own 

family, and while he now claims his rights in equity and 
under the law it is still with the desire and purpose to effectually 
divest himself in some legal and appropriate manner of all claim 
to such property, and he hereby offers to submit to any decree the 
court may deem proper to make to that end. 

And these respondents aver that the said ILlenry W. Kingsbury 
frequently, after he was informed of the facts and at all times 
during his lifetime, admitted that he held the title to said property 
described in the deed of May 15th, 1861, in trust, and that he had 
no right or ownership for himself whatever, and that he at some 
time expressed an intention to declare said trust in his will or re- 
convey the same. 

And these respondents express their confident belief that the said 
Henry W. Kingsbury would always have recognized the equitable 
and just claim of these respondents, and that if he bad lived this 
controversy would never have arisen. 

And these respondents aver that some time in the month of De- 
cember, 1859, Henry W. Kingsbury and these respondents made an 

arrangenient with Ambrose I. Burnside to take charge of 
485 said property as an agent for them and Mrs. Jane C. Kings- 

bury, because the respondent, Simon B. Buckner, resided at 
Louisville, Kentucky, and Henry W. Kingsbury was then a cadet at 
West Point, while said Burnside resided at Chicago, with the under- 
standing that the said Burnside should receive directions from said 
Buckner. 

And these respondents aver that the said Henry W. Kingsbury 
during iis lifetime made no elaim to the rents and profits of such 
real estate described in the deed of May 15, 1861, but the same were 
received and controlled as before such deed was made by said agent, 
Ambrose Ek. Burnside, acting for Mrs. Jane C. Kingsbury, Henry W. 
Kingsbury, and these respondents, and were applied for the benefit 
of all of them in the same manner as if no such deed had been 
made and no possession was ever taken or entry made under said 
deed by the said Henry W. Kingsbury or any other person. 

And these respondents, answering the said bill of complaint, 
say that on the 25th day of March, 1862, at Fortress Monroe, in 
the State of Virginia, the said Henry W. Kingsbury, who was then 

first heutenant in the 5th regiment of artillery in the United 
456 States Army and in the military service, and engaged in the 
civil war then existing, wrote with his own hand and signed 


> 3 


his last will and testament as follows, to wit: 


“ Expecting soon to start upon a military expedition where death 
may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property. 

To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon a fair appraisal 
may be valued at that amount. 
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To my sister, Mary J. Buckner, | leave so’ much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, IIl1., left by my father, Julius J. B. Kings- 
bury, deceased. 

To my cousin, John J. B. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 
lars, which I trust he will expend in completing his education. The 
remainder of my property of every description | leave to my devoted 
wife, Ev: 

I desire, moreover, that the provisions of this will may be 
487 socarried out that the vearly income of my wife for her 
own personal support shall never be less than two thou- 

sand dollars ($2,000). 

As executors I name Gen. Ambrose FE: Burnside, of Rhode Island, 
and Capt. John Taylor, commissary department, U.S. Army. 

Signed at Fortress Monroe, Va., Mareh 25th, 1862. 

HENRY W. KINGSBURY, 
First Lieutenant 5th Regiment Artillery, U. S. Army.” 


And these respondents aver that the only property in Chicago 
vested in the said Henry W. Kingsbury at the time of making said 
will or at any other time was the real estate which the said Julius 
J. B. Kingsbury left at his death, and which descended to the said 
Henry W. Kingsbury and the respondent, Mary Kk. Buckner, sub- 
ject to the right of dower of Jane ¢ Kingsbury ; and they also aver 
that the only transfer, grant, conveyance, or devise of property in 
Chicago ever made to the said Henry W. Kingsbury was made 
by the said deed or indenture of the 15th day of May, 1561, herein- 
before described, and therefore they aver that the only Chicago 

property held in the name of said Henry W. Kingsbury 
488 for the use of any person was the property described in the 
deed of May 1: 5th, 1861, so held as aforesaid in trust. 

And these respondents, further answering the said bill of complaint, 
admit that.the said Henry W. Kingsbury, at the time mentioned in 
the bill, intermarried with Eva Taylor, and that he was killed at the 
battle of Antietam, at the time named in the bill, and left surviv- 
ing him his widow, Eva, and that after his death a posthumous son 
was born, as stated in the bill, who became the heir-at-law and is 
the complainant in this suit. 

And these respondents admit that said Henry W. Kingsbury died 
seized of an undivided half of the real estate hereinbefore deseribed 
as descended from the said Julius J. B. Kingsbury, subject to the 
right of dower of the said Jane C. Kingsbury and the certain ineum- 
brances thereon, but they deny that he was the real owner of more 
than an undivided half thereof, and they deny that he died intes- 
tate. 

And these respondents admit that the said Eva Kingsbury married 
Albert G. Lawrence at the time stated in the bill, and that she is now 

his wife. 
489 And these respondents, further answering the bill of com- 
plaint,admit that on the 8th day of October, 1868, the said Jane 
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C. Kingsbury filed her bill in chancery in the circuit court of Cook 
county, in theState of [linois,against thecomplainant, Eva Lawrence, 
Albert G. Lawrence, David J. Lake, guardian of the complainant, 
praying for an assignment of dower in the premises hereinbefore 
deseri bed. 

That on the 9th day of October, 1868, the said Eva Lawrence 
and Albert G. Lawrence filed a cross-bill in said cause against 
Jane ©. Kingsbury, the complainant, and David J. Lake, guardian 
of the complainant, praying for the assignment of dower in sald 
premises, and that afterwards a cross-billin the name of the complain- 
ant, by next friend, Evaline A. Taylor, was filed in said cause against 
the said Jane ©. Kingsbury, Eva Lawrence, Albert G. Lawrence, and 
David J. Lake, praying for the removal of the said David J. Lake 
from the guardianship and for the appointment of a receiver to 
lease said premises and receive the rents and profits, ete.; but they 

make no admission as to the contents of said bills, and ask 
490 = that the same be produced in evidence upon the final hear- 
ing of this cause. 

And these respondents admit that John Woodbridge was ap- 
pointed receiver according to the prayer of said last-named cross- 
bill, but otherwise they neither admit nor deny the statements of the 
bill of complaint in regard to the proceedings in said causes, and 
they ask that proof be required thereof by the production of the 
records therein. 

And these respondents, further answering the bill of complaint, 
admit that on the 25th day of March, 1862, the said Henry W. 
Kingsbury, father of the complainant, and in his lifetime, at Fort- 
ress Monroe, in the State of Virginia, wrote with his own hand and 
signed a paper, of which “ Exhibit A,” attached to the bill, is a true 
copy, and that he left the same at some place or with some person 
to these respondents unknown; and they deny the statement that 
the father of the complainant was not at the time of the execution 
of said paper an inhabitant or resident of the State of Virginia, and 
that he was not such resident or inhabitant thereafter; and they also 

deny the statement of the bill that he had no property of any 
491 kind in the State of Virginia at the time of his death nor 

for a long time prior thereto; but, on the contrary, they aver 
that the said Henry W. Kingsbury was an inhabitant of the State 
of Virginia, and that he had property and estate in said State at the 
time said paper was proven as the last will and testament of the 
sald Henry W. Kingsbury in the State of Virginia. 

And these respondents admit that on the 9th day of May, 1870, 
the said paper, a copy of which is given as “Exhibit A,” was pre- 
sented to the corporation court of the city of Alexandria, in the 
State of Virginia, and such proceedings were thereupon had_ that 
the said court ordered that the said writing be recorded as the last 
will and testament of the said Henry W. Kingsbury, and that the 
respondent, Ambrose I. Burnside, named as one of the executors, 
duly qualified as an executor; and they aver that said paper-writ- 
ing was the last will and testament of the said Henry W. Kings- 
bury, that the said court had jurisdiction of such proceedings before 
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it, and that the order and judgment of said court are conclusive of 
the question decided by it,and that thereby the said last will 


492 and testament was admitted to probate, so that the same 


cannot be questioned in this or any other court. 

And_ these respondents admit that on the 11th day of July, 
1870, the defendant, Ambrose KE. Burnside, presented a petition 
to the county court of Cook county, in the State of Illinots, to- 
gether with a duly certified copy of said last will and testament of 
Henry W. Kingsbury, deceased, and the probate thereof, as required 
by the statute of the State of Illinois in such cases made and pro- 
vided, and such proceedings were thereupon had that an order was 
entered admitting the same to record in the said court, as will more 
fully appear by the certified copy thercof which will be produced 
on the final hearing of this cause. 

And these respondents aver that within twenty days after the 
entry of such order the complainant prayed an appeal from said 
order to the circuit court of Cook county, Illinois, and the same was 
allowed, and such appeal is now pending and undetermined in this 
court. 

And these respondents admit that the complainant was 

493 born after the death of his father, and that there is is no pro- 

vision jn said will for him, and they aver that by the laws 

of the State of Virginia, where such will was made and proven, 

said posthumous birth did not revoke said will or anv part thereof, 

but required the will to be so construed that it should read as if the 

devises and bequests therein had been limited to take effect in the 

event that the child shall die under age of twenty-one years unmar- 
ried and without issue. 

And, as to the effect of such posthumous birth on the title to the 
real estate in Illinois, these respondents are advised that the same 
is a question of law arising on the admitted facts, and they submit 
the same to the decision of the court; but these respondents lope 
and believe that the judgment of the court will give to the com- 
plainant all of such real estate in Illinois that justly belonged to his 
father as if he had died intestate. 

And these respondents deny that said will was not executed with 
the forms and solemnities to make the same good and available in 

law for granting and conveying lands, tenements, heredita- 
494 nents, moneys, goods, and chatt Is, us stated in said bill of 

complaint; but,on the contrary, they aver that the same was 
written, executed, published, and proved in all respects according to 
the laws of the State of Virginia, where the same was made and 
proved and where the testator had estate, and that the corporation 
court of the city of Alexandria, in said State of Virginia, had 
full jurisdiction to decide the question as to the validity of sueh will 
and admit the same to probate, as was In fact done , and, according 
to the provisions of the statute in Illinois, the same being certifie 
as required by said statute and recorded in the county of Cook afore- 
sald, became good and available in law in like manner as wills made 
and executed in the State of Illinois. 
And these respondents, further answering the bill of complaint, 
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deny that the said Henry W. Kingsbury, now deceased, was a citi- 
zen, resident, or inhabitant of the State of Connecticut, as alleged 
in the bill; but they aver that Julius J. B. Kingsbury, the father of 
Henry W. Kingsbury, was, at the time the latter was born and fora 

long time prior thereto, an oflicer in the United States Army, 
495 and had no fixed residence or place of abode; that the said 

Henry W. Kingsbury was appointed in his boyhood a cadet 
at West Point and credited to the congressional district embracing 
Brooklyn, New York.; that he passed through the regular course at 
that institution and was appointed a lieutenant in the United States 
Army, and entered upon active service and continued in the same 
until his death ; and these respondents claim that the said Henry W. 
Kingsbury never acquired a residence or citizenship, within the 
meaning of the law, in apy particular State, although he was a citi- 
zen of the United States and in its service and an inhabitant of such 
places as he happened to be ordered to in the discharge of his offi- 
cial duties. 

And these respondents deny all fraud and combination charged 
in the bill. 

And these respondents deny all statements of the bill of com- 
plaint necessary and material to be answered by them which are 
not herein confessed or avoided. 

And now, having fully answered the said bill of complaint, 
496 these repondents severally pray to be dismissed hence with 
their reasonable costs in this behalf sustained, «e. 
S. B. BUCKNER. 
MARY K. BUCKNER. 
GOUDY & CHANDLER, 
Solicitors for said Respondents. 


497 ExuHiIesirT 1. 


Be it known that Simon B. Buckner & Mary K. Buckner, his 
wife, of the city of Louisville and State of Kentucky, in considera- 
tion of the sum of one dollar and the natural love and affection we 
bear to our brother, Henry W. Kingsbury, do hereby grant, bargain, 
sell, and convey to said Henry W. Kingsbury, of the United States 
Army, his heirs and assigns forever, the following property, viz: 

One undivided half of lots numbered five (5) and six (6), in 
block number thirty-five (35), in the original: town of Chicago, in the 
county of Cook and State of Illinois, and also all our right, title, and 
interest in the“ Kingsbury tract,” so called, being the tract of thirty- 
five acres, more or less, purchased from James Kinzie by the late 
Major Julius J. Kingsbury, of the United States Army, as per 
deed of said Kinzie on record in the clerk’s office of Cook county, 
Illinois, the said tract being the south half of what remains of the 
northwest quarter of section nine (9), in township thirty-nine, range 
fourteen, in said Cook county, Illinois, after deducting therefrom the 

town of Waubansia. 
498 The other interest in said land and tenements, etc., in- 
cluded in this deed now belongs to said Henry W. Kingsbury 
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as one of the heirs of the late Major J. J. Kingsbury, and the entire 
property being subject to the dower interest of Mrs. Jane C. Kings- 
bury: 

To have and to hold the same to the said grantee, his heirs and 
assigns forever, the grantor covenanting that — will warrant the 
property hereby conveyed. 

In witness whereot we have hereunto set our hands and seals, 
at Louisville, this fifteenth day of May, 1861. 


SIMON B. BUCKNER. [sEAL. 
MARY kK. BUCKNER. [SEKAL. 


499 Srater or Kentucky, | 
County of Jefferson, § 


Be it remembered that on the fifteenth day of May, A. D. 1861, 
before me, C. 8. Thomasson, a notary public in and for said county 
and State, duly commissioned and qualified, personally appeared 
Simon B. Buckner and Mary K. Buckner, his wife, who are per- 
sonally known to me to be the persons whose names are subscribed 
to the foregoing deed as having executed the same for the uses and 
purposes therein expressed. 

And the said Marv K. Buckner, wife of the said Simon B. Buck- 
ner, being of lawful age, and having been by me examined separate 
and apart from her said husband, and the contents of the deed 
fully made known and explained to her, acknowledged that she had 
— the same (and relinquished her dower in the landsand tenements 
therein mentioned) voluntarily and without compulsion of her said 
husband. 


set : 


In witness whereof I have hereunto set my hand and affixed my 
official seal this fifteenth day of May, a. D. 1861. 
[ SEAL. | C. 8S. THOMASSON, 
Notary Public for Jefferson County, State of Kentucky. 


500 And afterwards, to wit, on the 22d day of November, A. 

D. 1870, Jane C. Kingsbury, by Goudy & Chandler, her solici- 
tors, filed in said court her separate answer in the words and figures 
following, to wit: 
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STATE OF ILLINOIS, } 
Cook County. j 


October Term, Circuit Court, 1870. 


Henry W. Kinaspury, by His Next Friend, Corydon 
BECKWITH 
ai ste -In Chancery. 
AMBROSE I. BURNSIDE. a 


The separate answer of Jane C. Kingsbury to the bill of com- 
plaintof Henry W. Kingsbury, by his next friend, Corydon Beck- 
with, against Ambrose I. Burnside, Jane C. Kingsbury, Mary J. 
Buckner, John J. D. Kingsbury, Eva Lawrence, and Albert G. 
Lawrence. 


The respondent, saving and reserving to herself all benefit of excep- 
tion to the many uncertainties and manifest insufficiencies in the 
said bill of complaint contained, protesting that the same and the mat- 
ters and things therein stated are not sufficient to require any an- 
swer thereto, and praying the same advantage in the final hearing 
thereof as if she demurred to the said bill of complaint, for 
501 answer thereunto, or so muchas she is advised it is necessary 
or material to be answered by her— 
She admits that on or about the 26th day of June, 1856, Julius J. 
B. Kingsbury died intestate and seized of the real estate described 
in the bill, leaving this respondent as his widow and two children, 
Mary K. Buckner, the wife of Simon Bb. Buckner, and Henry W. 
Kingsbury, who were his only heirs-at-law. : 
And this respondent admits that on the 15th day of May, 1861, 
the said Simon b. Buckner and Mary K. Buckner made a deed 
of that date purporting to grant, bargain, sell, and convey to 
Henry W. Kingsbury the property described in the bill; but this 
respondent, upon her information and belief, denies that in and by 
said deed the said property was bargained and sold to the said 
Henry W. Kingsbury; but, upon the contrary, upon such informa- 
tion and belief, she avers that said conveyance was a deed of trust 
intended only to vest the said Henry W. Kingsbury with the legal 
title to said premises, to hold in trust for the use and benetit of his 
sister, Mary Kk. Buckner, and her children, and so far as said 
502 roperty was owned by Simon B. Buckner for his use and 
venefit. th 
And this respondent admits that on the 4th of December, 1861, 
the said Henry W. Kingsbury married Eva Taylor, and that on the 


17th day of September, 1862, he was killed at the battle of Antietam, tf 
in the State of Maryland; that he left.surviving him his widow, Eva, t 


and afterwards, on the 16th day of December, 1862, there was born 
to him by his said widow a posthumous son, who was named Henry 
W. Kingsbury after his father, and who is the complainant in this 
suit. 

And she further admits that the said Eva Kingsbury married 
Albert G. Lawrence at the time mentioned in the bill of complaint. 


+>.) 
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And this respondent, further answering, admits that on the Sth 
day of October, 1868, she. filed her bill of complaint in the circuit 
court of Cook county, in the State of Illinois, against the said Eva 
Lawrence, Albert G. Lawrence, Henry W. Kingsbury, and David 
J. Lake, as set forth in the bill of complaint; that the said Eva Law-. 
rence and Albert G. Lawrence, on the 9th day of October, 1868, filed 

their cross-bill in said court and in said cause against this 
003 respondent, Henry W. Kingsbury, and David J. Lake, as set 

forth in the bill of complaint; that on the — day of , 1869, 
the said Henry W. Kingsbury, by Evaline A. Taylor, as his next 
friend, filed a cross-bill in said cause against this respondent, Eva 
Lawrence, Albert G. Lawrence, and David J. Lake, as set forth in 
the bill of complaint; and this respondent admits that such proceed- 
ings were had that it was decreed by the court that the respondent 
was entitled to dower in the premises described in the bill, and that 
she was entitled to one-third of the rents and profits of the same, 
less one-third of the interest upon certain mortgages in that decree 
mentioned, and that Eva Lawrence was entitled to dower in two- 
thirds of said premises, and entitled to two-ninths of the income of 
the premises, less two-ninths of the interest, upon certain mortgages 
in the decree mentioned, and that the said Henry W. Kingsbury 
was entitled to the residue of the income after paying his portion of 
the interest upon the mortgages, and that in and by said decree John 

Woodbridge was appointed receiver of the income of the 
504 premises, with power to rent and manage the property under 

the direction of the court, and with direction to pay out of 
said income to this respondent and Eva Lawrence the sums to 
which they are respectively entitled, and providing for the sup- 
port and maintainance of the complainant, and she admits that the 
said John Woodbridge accepted the office of receiver, was duly quali- 
fied, and entered upon the discharge of bis duties. 

And this respondent, further answering, admits that Henry W. 
Kingsbury, her son, on the 25th day of March, 1862, at Fortress 
Monroe, in the State of Virginia, wrote with hisown hand and signed 
apaper,of which “ExhibitA” attached tothe billis a correct copy. 

And she further says, upon the advice of counsel, that such paper is 
and was the last willand testament of said Henry W. Kingsbury, duly 
executed and valid according to the laws of the State of Virginia; 
and respondent also admits that on the 9th day of May, 1870, the 
said paper purporting to be the last will and testament of Henry W. 

Kingsbury, deceased, was presented to the corporation court 
505 = of the city of Alexandria, in the State of Virginia,and the same 

was by such court admitted to probate and ordered to be re- 
corded as the true last will and testament of the said Henry W. 
Kingsbury, and on the 10th day of May, 1870, Ambrose E. Burnside, 
named as one of the executors of said will, qualified as such and 
entered upon the discharge of his duties. 

And this respondent, further answering, denies the statement of 
the bill that said court in the State of Virginia had no jurisdiction 
to allow the probate of said will or the same to be recorded ip the man- 
ner and form as the same was done, and denies that the probate and 
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record are void and of no effect, but she admits that neithershe nor 
Eva Lawrence, nor Albert G. Lawrence, nor John McLean Taylor 
had no notice of the said application to and the proceedings in the 
said court in the State of Virginia. , 

And this respondent admits that on the 11th day of July, 1870, 
the said Ambrose E. Burnside presented to the county court of Cook 
county, in the State of Illinois, a petition, as set forth in the bill of 
complaint, and that an order was entered by said court, as alleged in 

the bill, and she also admits that such proceeding was had ‘ 
506 without notice to her, or to complainant, or to Eva Law- 
rence, or Albert G. Lawrence, or John McLean Taylor. 

And this respondent, further answering said bill, denies that 
said will was invalid or is ineffectual or null and void, as alleged 
in the bill of complaint; but, as advised by counsel, she alleges 
that the said will was written and executed in the manner re- 
quired by the laws of the State of Virginia, where the same was 
made and proven, and that said will has been duly admitted to pro- 
bate in the manner prescribed by the laws of Virginia and by a 
court of competent jurisdiction and having jurisdiction of the pro- 
ceeding in which such probate was made, and that a duly certified 
copy of the will and probate thereef, according to the laws of the 
State of Illinois, was presented to the county court of Cook county, 
in the State of Illinois, as stated in the bill of complaint, and thereby 
the said will became good and available in the State of Illinois in 
like manner as wills made and executed in that State and according 
to the laws of that State. 

And this respondent avers that an appeal was taken by the 
507 complainant from the said order of the county court to this 
court, and the same is now pending and undertermined upon 

the law side of this court. 

And as to all other matters and things in the said bill of com- 
plaint contained necessary and material to be answered unto by this 
respondent, not herein confessed or avoided or denied, this respond- 
ent denies the same, as stated in the bill. 

And now, having fully answered, the respondent prays to be dis- 
missed hence with her reason: able costs in this behalf sustained, 
etc. : 

JANE C. KINGSBURY, 
By GOUNDY & CHANDLER, 


Her Solicitors. 
GOUDY & CHANDLER, 
Sol’rs for said Def’t, Jane C. Kingsbury. 
JAMES E. MONROE, Of Counsel. 


And afterwards, to wit, on the 6th day of December, A. D. 1870, 
Ambrose E. Burnside and John J. D. Kingsbury, by Goudy «& 
Chandler, their solicitors, filed in said court their certain joint and 
several answer in the words and figures following, to wit: 


eee 


AL. 
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STATE OF ILLINOIs, he 
Cook County, ; 


Circuit Court of Cook County. November Term, 1870. 


508 Henry W. Kinessury, by His Next Friend, 
Corypon BuckwitTH ' 
eile on ' In Chancery. 

AMBROSE E. BURNSIDE. j 
The joint and several answer of Ambrose FE. Burnside and John 
J. D. Kingsbury to the bill of complaint of Hlenry W. Kingsbury,a 
minor, who sues by his next friend, Corydon Beckwith, against 
Ambrose E. Burnside, Jane C. Kingsbury, Mary J. Buckner, Simon 
B. Buckner, John J. D. Kingsbury, Eva Lawrence, and Albert G. 
. Lawrence. 


These respondents, saving and reserving to themselves all benefit 
of exception to the many uncertainties and manifest insufficiencies 
in the said bill of complaint contained, protesting that the same and 
the matters and things therein contained are not sufficient to require 
any answer thereunto by these defendants, and praying the same 
advantage on the final hearing thereof as if they severally demurred 
to the said bill of complaint, for answer thereunto, or so much thereof 

as they are advised is material or necessary or material to 
509 be answered unto by these respondents, they admit that on or 

about the 26th day of June, A. D. 1856, Julius J. B. Kingsbury 
died intestate and seized in fee simple, subject to certain incum- 
brances, of real estate situate in the city of Chicago, county of Cook 
and State of Illinois, deseribed as— 

Lots numbered five (5) and six (6), in block thirty-five (35), in the 
original town of Chicago, and also a part of the east half (4) of the 
northwest quarter of section nine (9), in township thirty-nine (39) 
north, of range fourteen (14) east, of the third principal meridian, 
which lies east of the North Branch of the Chicago river and north 
of Kinzie street, mentioned in the deed to the said Julius J. B. Kings- 
bury as containing about thirty-five (55) acres of land, and com- 
monly known as the “ Kingsbury tract.” 

And these respondents admit that the said Julius J. B. Kingsbury 
left surviving him Jane ©. Kingsbury, his widow, and two children— 
Mary K. Buckner and Henry W. Kingsbury; and they aver that 
the title of the said real estate, as the same was vested in the said 
Julius J. B. Kingsbury, descended to and vested in the respondent, 

Mary K. Buckner, and the said Henry W. Kingsbury, subject 
510 ~=tothe right of dower of the widow, Jane C. Kingsbury, and 

Mary K. Buckner, being then the wife of the respondent, 
Simon B. Buckner, and, there being issue born of such marriage in 
the year 1858, an estate as tenant by the curtesy Initiate to an 
undivided half of said real estate, subject to such dower estate, also 
vested in the said Simon B. Buckner. 
And these respondents admit that on the 4th day of December, 
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1861, the said Henry W. Kingsbury, the father of the complain- 
ant, intermarried with Eva Taylor, and that on or about the 17th 
day of September, 1862, the said Henry W. Kingsbury was killed 
at the battle of Antietam, in the State of Maryland, and that at 
the time he was colonel in the volunteer service, commanding a 
regiment of Connecticut Volunteers, engaged in the military service 
of the United States; that said Henry W. Kingsbury at his death 
left surviving him his widow, who is still living, and that after- 
wards, on the 16th day of December, 1862, there was born to him 
by his said widow a posthumous son, who is the complainant in 
this suit. 
And these respondents, further answering the said bill of 
511 complaint, deny that the said Henry W. Kingsbury, the father 
of the complainant, died intestate and seized in fee simple as 
the absolute owner thereof — all the real estate described in said bill 
of complaint. 

And the respondents admit that the said Eva Kingsbury, on the 
26th day of September, 1865, intermarried with one Albert G. Law- 
rence, and that she is now his wife. 

The- admit that the said Jane C. Kingsbury, on the Sth day of 
October, 1868, filed her bill of complaint in the circuit court of 
Cook county, in the State of Illinois, against the said Eva Law- 
rence, Albert G. Lawrence, the said complainant, and one David 
J. Lake, who was then acting as guardian of the complainant; that 
the said Eva Lawrence and Albert G. Lawrence, on the 9th day of 
October, 1868, filed their cross-bill in the said cause and in the said 
court against the said Jane C. Kingsbury, the said complainant, and 
the said David J. Lake, and as to the contents of said bills these 
respondents refer to the same as they appear upon the files of this 
court. 

And these respondents admit that on the — day of , 1869, the 

said complainant, by his next friend, Evaline A. Taylor, filed 
512 his cross-bill in said cause against said Jane C. Kingsbury, Eva 

Lawrence, Albert G. Lawrence, and the said David J. Lake, 
and as to the contents of said cross-bill these respondents refer to the 
same as the same now appears upon the files of this court, and they 
neither admit nor deny the allegations of the bill in regard to the 
contents of any or either of said bills. 

And these respondents, further answering the bill of complaint, 
admit that the said Henry W. Kingsbury, the father of the com- 
plainant, in his lifetime, on the 25 day of March, 1862, at Fortress 
Monroe, in the State of Virginia, wrote with his own. hand and 
signed a paper, of which “ Exhibit A” attached to the bill is a cor- 
rect copy, and that he then and there delivered the same to John 
McLean Taylor for safe keeping, but they deny the allegation of 
the bill that he was not at the time of the execution of said paper 
an inhabitant or resident of said State of Virginia, and that he was 
not such an inhabitant or resident thereafter nor at the time of 
his death, and that he had no property of any kind whatever in 

said State of Virginia at the time of his death nor for a long 
513 si time prior thereto; but, on the contrary, these respondents 
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aver, upon information and belief, that at the time of the 
execution of said paper the said Henry W. Kingsbury was an in- 
habitant of the State of Virginia, and that he had property of some 
description in said State of Virginia at the time of his death and 
for some time prior thereto. 

And these respondents adinit that on the 9th day of May, 1870, 
the said paper purporting to be the last will and testament of said 
Henry W. Kingsbury was presented to the corporation court of the 
. city of Alexandria, in the State of Virginia, and such proceedings 
were thereupon had that the said court ordered the said writing to 
be recorded as the true last will and testament of the said Henry 
W. Kingsbury, and that on the 10th day of May, 1870, the respond- 
ent, Ambrose EF. Burnside, named in the said paper as one of the 

executors, qualified as such executor. 

These respondents, further answering the bill of complaint, deny 
the allegation of the bill that the said court had no jurisdiction to 

allow the probate of said will or the same to be recorded 
514 in manner and form as the same was done; that such probate 

and record was utterly void and of no effect against the 
complainant, and they admit that neither the complainant, Jane C. 
Kingsbury, Eva Lawrence, Albert G. Lawrence, or John McLean 
Taylor had any notice of the said application to the said court in 
the State of Virginia. 

But these respondents, further answering said bill, aver that the 
said corporation court in the city of Alexandria, in the State of 
Virginia, had at the time of the said proceedings jurisdiction to 
admit wills to probate according to the statutes of the State of Vir- 
ginia in such case made and provided ; that at the time of such pro- 
ceedings and before there was estate of the said Henry W. Kings- 
bury, deceased, in the city of Alexandria, in the State of Virginia; 
that it was competent for the said court to determine whether a cause 
sufficient to justify and invoke its action was presented, and that the 
said court did then and there determine that it had jurisdiction of 

said proceeding and the right to admit the said will to pro- 
515 bate, and that,such proceedings being had by a court of com- 

petent jurisdiction, its action is conclusive upon all persons 
whatever; and they aver that the said proceedings were in all respects 
in conformity to the laws of the State of Virginia and the rules of 
said court. 

And these respondents, further answering said bill, admit that 
on the llth day of July, 1870, the respondent, Ambrose KE. Burn- 
side, by his counsel, presented to the county court of Cook county, in 
the State of [llinois, a petition, together with a certified copy of said 
will and the probate thereof, according to the statute of the State of 
lilinois, and asked that the same be recorded in the manner directed 
by said statute, so as to be good and available in the State of Illinois 
— manner asin the State of Virginia, and that such proceedings were 
thereupon had that the said court of Cook county on the same day 
ordered that the same paper and proof be recorded in the said 
court, and that the same be treated and considered as good and availa- 
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ble in law in like manner as a will executed in the State of 
Illinois. 

516 And these respondents admitthat such proceedings were had 
without notice to the said complainant, to the said Jane C. 

Kingsbury, Eva Lawrence, Albert G. Lawrence, or John McLean 

Taylor. 

And these respondents admit that after making the said will and 
testament the complainant was born, and that no provision was 
made in said will for him, and they aver that by the laws of the 
State of Virginia, where such will was made and proven, such post- 
humous birth did not revoke said will, but required the will to 
be so construed that it should read as if the devises and bequests 
therein had been limited to take effect in the event that the child 
shall die under the age of twenty-one years unmarried and without 
issue. 

And, as to the effect of such posthumous birth on the title of the 
real estate in Illinois, these respondents are advised that the same 
is a question of law, and they submit the same to the decision of this 
court. 

And these respondents deny that said will was not executed with 
the forms and solemnities to make the same good and available in 

law and for granting and conveying lands, tenements, heredita- 
517 ments, moneys, goods, and chattels, as stated in said bill of 

complaint; but, on the contrary, they aver that the same was 
written, executed, published, and proved in all respects according 
to the laws of the State of Virginia, and that the corporation court of 
the city of Alexandria, in said State, had full jurisdiction to decide 
the question submitted to it and to admit the said will to probate, 
and that according to the provisions of the statute of Illinois the 
same, being certified as required by the said statute and recorded 
in the said ccunty of Cook, became good and available in law in like 
manner as wills made and executed in the State of Illinois. 

And this respondent, Ambrose E. Burnside, avers that before the 
death of the said Henry W. Kingsbury he had had the management of 
the estate of his father, Julius J. B. Kingsbury, fora long time; that 
he was the intimate friend and acquaintance of the said Henry W. 
Kingsbury, and that a short time before his death the said Henry 
W. Kingsbury made a special request of this respondent that he 

would look after his affairs and see that his wishes in regard 
518 to his business were carried out, and, being named in the said 

will as one of his executors, this respondent has felt it to be 
his duty to present the said will for probate and ask that its provis- 
ions should be enforced by the courts, and he avers that he was not 
desired [desirous] to interfere with the rights or property of the said 
complainant, but simply discharge his duty under the will and to 
obey the last directions of the deceased. 

And these respondents deny all fraud and combination charged 
in the bill, and they also deny all other matters and things in the 
said bill of complaint contained which are material and necessary 
to be answered unto by them or either of them. 
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f And now, having fully answered said bill of complaint, they 
pray to be hence dismissed with their reasonable costs, ete. 


AMBROSE E. BURNSIDE, 
xy GOUDY & CHANDLER, 
His Solicitors. 
JOHN J. D. KINGSBURY, 
By GOUDY & CHANDLER, 
His Solicitor-. 


x GOUDY & CHANDLER, Solicitors, ete. 


And afterwards, to wit, on the 24th day of December, A. D. 1870, 

Henry W. Kingsbury, by Beckwith, Ayer & Kales, filed in said 

olY = court his certain replication in the words and figures following, 
to wit: 


STATE OF ILLINOIs, a 
Cook County, ea 
In the Cireuit Court of Cook County, of the December Term, 1870. 
=, ia 
in Chaneery. 


The replication of Henry W. Kingsbury, a minor, by Corydon 
Beckwith, his next friend, complainant, to the answer of the said 
defendant. 


The repliant, saving and reserving to himself all and all man- 
ner of advantage of exception which may be had and taken to 
a the manifold errors, uncertainties, and insufliciencies of the an- 
swer of the said defendants, for replication thereunto saith that he 
does and will aver, maintain, and prove said bill to be true, certain, 
and sufficient in the law to be answered unto by the said defend- 
ants, and that the answers of the said defendants are very uncer- - 
tain, evasive, and insufficient in the law to be replied unto by this 
repliant, without this, that any other matter or thing in the said 
answer contained material or effectual in the law to be replied 
520 unto and not herein and hereby well and sufficiently replied 
unto, confessed or avoids [avoided], traversed or denied, is 
true; all which matters and things this repliant is ready to aver, main- 
tain,and prove as this honorable court shall direct,and humbly prays 
as in and by his said bill he has already prayed. 


BECKWITH, AYER & KALES, 


Solicitors for Complainants. 


And afterwards, to wit, on the 3lst dav of October, A. D. 1870, 
Mary K. Buckner and Simon B. Buckner, by Goudy and Chandler, 
their solicitors, filed in said court their certain cross-bill in the words 
and figures following, to wit: 
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STATE OF ILLINOIs, | 
Cook County, j 


Circuit Court. October Term, 1870. 


$$ - 


a 


Mary Kk. Buckner and Simon BuckKNER 
US. 
Henry W. Kincospury, Eva LAWRENCE, ALBERT 
G. LAWRENCE, JANE C. Kk. Kinaspury. 


Cross- Bill. 


To the circuit court of Cook county, in the State of Illinois: 


521 Your orator-, Mary K. Buckner and Simon b. Buckner, of 

the county of Jeflerson and State of Kentucky, unto your 
honors humbly complaining, show that [on] in the — day of July, 
1870, a certain bill of complaint was filed in the circuit court of Cook 
county, Illinois, by Henry W. Kingsbury, an infant under the age 
of twenty-one years, by Corydon Beckwith, his next friend, against 
Ambrose EK. Burnside, Jane C. Kingsbury, Mary Kk. Buekner, Simon 
B. Buckner, John J. D. Kingsbury, Eva Lawrence, and Albert G. 
Lawrence, and in and by said bill it was alleged that on or about 
the 26th day of June, 1856, Julius J. B. Kingsbury departed this 
life intestate and seized of the following-described real estate situ- 
ate in the city of Chicago, county of Cook, and State of [llinois,-to 
wit: 

Lots number- five and 6, in block 35, in the original town of Chi- 
cago, and aiso all that part of the east half of the northwest quarter 
of section nine, in township 39 north, of range 14 east, of the third 
principal meridian, which lies east of the North Branch of the Chi- 
cago river and south of the center of Ontario street, excepting, how- 

ever,a small portion of the said last-described tract, which the 
522 said decedent had previously conveyed to Simon B. Buckner, 

the title to which portion remained in said Buckner until on or 
about the 15th day of May, 1861, when the same was conveyed by said 
Buckner and wife to Henry W. Kingsbury, the father of the complain- 
ant; that the said Julius J. B. Kingsbury left surviving him his 
widow, Jane C. Kingsbury, who was still living, and two children, 
Mary K. Buckner, the wife of the said Simon B. Buckner, and 
Henry W. Kingsbury, the father of the complainant, who were 
his only heirs-at-law; that on or about the fifteenth day of May, 
1861, the said Simon Bb. buckner and Mary k. Buckner, his wife, 
by their deed of that date, duly executed and acknowledged, granted, 
bargained, sold,and conveyed to the said Henry W. Kingsbury, the 
father of the complainant, one undivided half of lots 5 and 6, in 
block number 395, in the original town of Chicago above described, 
and also all their right, title, and interest in and to the other tract 
of land above described, situate in the northwest quarter of section 9, 

township 39 north, of range 14 east, of the third principal me- 
523 i ridian; that afterwards, on or about the 4th day of December, 

1861,the said Henry W. Kingsbury, the father of the comp! ain- 
ant, intermarried with Eva ‘Taylor, he being at that time a citizen and 
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resident of Connecticut; that on or about the 17th day of December, 
1862, the said Henry W. Kingsbury, the father of the complainant, 
was killed at the battle of Antietam, in the State of Maryland, he 
being at that time a citizen and resident of the State of Connecticut 
and colonel and commanding officer of a regiment of Connecticut vol- 
unteers engaged in the military service of the United States; that 
the said Henry W. Kingsbury at his death left surviving him 
his widow, Eva Kingsbury, the mother of the complainant, 
who is still living, and afterwards. on the 16th day of December, 
1862, there was born to him by his said widow a_ posthumous 
son, who was the complainant in said bill and the only heir-at-law 
of the said Henry W. Kingsbury, deceased; that the said Henry 
W. Kingsbury died intestate and seized in fee simple of all the real 
estate therein described, and the complainant held all of the real 
estate by inheritance from his said father, subject to the dower estate 

of his mother and Jane C. Kingsbury, the widow of Julius J. 
524 B. Kingsbury, and also subject to certain incumbrances out- 

standing against thesaid property orsome portions thereof; that 
the said Eva Kingsbury, on the 26th day of September, 1865, inter- 
married with one Albert G Lawrence, and that she was then his 
wife; that the said Jane C. Kingsbury, on the Sth day of October, 
1868, filed her bill of complaint in the cireuit court of Cook county, 
in the State of Illinois, against the said Eva Lawrence, Albert G. 
Lawrence, the complainant, and David J. Lake, who assumed to act 
as guardian of the complainant, and praying that her dower might 
be assigned to her and making the said bill a part of the bill of 
complaint; that the said Eva Lawrence and Albert G. Lawrence, 
on the 9th day of October, 1868, filed their cross-bill in the said 
said éourt and in the said cause against the said Jane C. Kings- 
bury, the complainant, and said David J. Lake, praving that 
her dower in said premises might be assigned to her and making 
said cross-bill a part of the said bill of complaint; on the — day 
of , 1869, the complainant, by his next friend, Evaline A. 

Taylor, filed his cross-bill in the said cause against said Jane C. 
525 Kingsbury, Eva Lawrence, Albert G. Lawrence, and the said 

David J. Lake, praying for the removal of the said David J. 
Lake from his guardianship and for the appointment of a receiver 
of the income, rents, and profits of the said premises and to man- 
age and lease the same and making the said cross-bill a part of said 
bill of compiaint; that afterwards such proceedings were had in 
said causes and cross-causes that it was decreed that the said Jane 
C. Kingsbury was entitled to dower in said premises, and by reason 
thereof she was entitled to one-third of the rents and profits of the 
same, less one-third of the interest due upon certain mortgages in 
said decree mentioned, and that said Eva Lawrence was entitled to 
dower in two-thirds of said premises, by reason whereof she was 
entitled to two-ninths of the income of said premises, less two-ninths 
of the interest upon certain mortgages in said decree mentioned, 
and that the complainant was entitled to the residue of the income 
of said premises after the paying her portion of the interest upon 
said mortgages, and that in and by said decree John Wood- 
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bridge was appointed receiver, with power to lease aud manage 

526 the said real estate under the direction of the court and to 
receive the income thereof, and with directions to pay out of 

said income to Jane C. Kingsbury and Eva Lawrence the sums to 
which they were, respectfully [respectively] entitled, and providing 
for the compl: linant’s support and maintenance, as well as for the 
payment of the interest upon said mortgages and other expenses in- 
cident tothe care and management of sirid property, and making 
the record of said proceedings a part of said bill of complaint ; 
that the said John Woodbridge accepted the office of and was duly 
qualified as said receiver and entered upon his duties as such, and 
that he hath from thence hitherto been and still is such receiver as 
aforesaid; that the complainant was informed and believed that 
the said Henry W. Kingsbury, his father, on the 25thday of March, 
1862, at Fortress Monroe, in the State of Virginia, did write in his 
own hand and sign a paper, of which “ Exhibit A,” attached to said 
bill or [of] complaint, was a correct copy, and that he then and there 
delivered thesame to John McLean Taylor, therein named, for 
527 ~— safe-keeping, and that his father was not at — time of the exe- 
cution of said paper an inhabitant or resident of the State of 
Virginia and that he was not such inhabitant or resident at any time 
thereafter nor atany [the] time of his death, and that he had no prop- 
erty of any kind whatever in the said State of Virginia at the time 
of his death nor fora long time prior thereto; that he is advised 
and believed that on the 9th day of May, 1870, the said paper pur- 
porting to be the last will and testament of Henry W. Kingsbury 
was presented to the corporation court of the city of Alexandria, in 
the Stateof Virginia,and such proceedings were thereupon had asthat 
the said court ordered.the said writing to be recorded as the 
true last will and testament of Henry W. Kingsbury, father of the 
complainant, and that on the 10th day of May, 1870, Ambrose E. 
Burnside, named in said paper as one of the executors, assumed to 
qualify as such, as by a copy of the proceedings of the said court 
annexed to said bill of complaint would more fully appear, and 
making the same a part of said bill; that the said court in the State 
of Virginia had no jurisdiction to allow the probate of said 
528 will or the same to be recorded in the manner and form as 
the same was done, and that said probate and record are 
utterly void and of no effect against the complainant, and that 
neither the complainant nor the said Jane C. Kingsbury, Eva 
Lawrence, Albert G. Lawrence, or John McLean Taylor had any 
notice of the said application and of the proceedings in the 
said court in the State of Virginia; that on the Ilth day of 
July, 1870, the said Ambrose FE. Burnside presenied to the county 
court of Cook county, in the State of Ilinois, a petition in writ- 
ing setting forth that said Henry W. Kingsbury, the father of 
the complainant, departed this life at Maryland, leaving a last will 
and testament, duly signed in the State of Virginia, which had 
been duly proved in said State, a certified copy of which he pre- 
sented to said court for record, and praying that letters test: unentary 
might be granted to him as one of the executors of the said will; 
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that such proceedings were thereupon had at the said county court 
of Cook county, on the ilth day of July, 1870, that it was or- 
529 dered by said court that the said papers and proof thereof be 
recorded in said court, and that the same be treated and con- 
sidered as good and available in law in like manner as a will exe- 
cuted in this State; that the said proceedings in the said county court 
of Cook county were had without notice to your orators or to the 
said Jane C. Kingsbury, Eva Lawrence, Albert G. Lawrence, or John 
McLean Taylor, and that such proceedings ought to be held and 
adjudged of no force and effect as to the complainant’s rights, and 
that such proceedings cloud the title and rights of the complainant, 
and —, unless restrained, seriously embar-ass the administration 
of his property by the officer of the said court; that after the 
making of the said paper called the last will and testament of 
the father of the complainant the complainant was born, and 
that no provision was made in the said paper for your orator, and 
that it does not appear by said paper that it was the intention of 
the complainant’s father to disinherit him, and that by reason of 
these facts, even if the said — wasa valid will, the complainant 
530 would be entitled to receive out of the estate of his father the 
same as if he had died intestate, and that, being the sole and 
only heir of his father, he inherits the whole of his father’s estate, 
subject tothe dower of his mother and to the other incumbrances 
thereon; that the said paper so produced es the last will of the 
said Henry W. Kingsbury, the father of the complainant, was not 
signed by him in the presence of any attesting witness, nor was the 
sume attested in the presence of the said Henry W. Kingsbury by any 
Witness, and the complainant alleges that the said writing was not 
executed with the requisite forms and solemnities to make the same 
good and available in law for the granting, conveying, and assuring 
the lands, tenaments, hereditaments, moneys, goods, — chattels 
therein and thereby supposed to be given, granted, and bequeathed, 
and the complainant contests the validity of the said instrument and 
insists that the proceedings of the county court of Cook county ought 
to be reversed and set aside. 
And in and by said bill of complaint — had hoped that 
531 no dispute would have arisen touching the rights of the 
complainant in the premises, but that the said Ambrose 
E. Burnside, combining and confederating with the other defend- 
ants thereinafter named or some of them, alleged and pretended 
that the said instrument was executed with all the formalties re- 
quired by the laws of the State of Virginia relating to the execution 
of wills, and that since the said instrument was written and signed 
by the said Henry W. Kingsbury in this State it is entitled to pro- 
bate in the State of Illinois, and is good and available in law in this 
State in like manner as wills made and executed here according to 
the forms and solemnities required by the laws of Illinois, and 
charged the contrary, and that the said Henry W. Kingsbury, de- 
ceased, was never a citizen of the State of Virginia, nor was he ever 
domiciled in that State, but at the time of making said instrument 
he was and ever after continued to be a citizen and resident of the 
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State of Connecticut; that he did not die in the State of Virginia, and 
was seized of no estate, either personal or real, in that State 
532 at the time of his death; that the said instrument was iIn- 
effectual to operate as a valid will according to the laws either 
of the place of his domicile or of the State of Maryland, where he 
died, or either of the States where any portion of his property, 
either real or personal, was legally situated, for want of the requisite 
forms and solemnities to give the same effect; and the complainant 
submitted that under the facts and circumstances the instrument 
aforesaid is not entitled to probate by the laws of the State of Ilh- 
nois, and in and by said bill of complaint it was stated that Jane C. 
Kingsbury, Mary kK. Buckner, the wife of Simon B. Buckner, and John 
J. D. Kingsbury,and Eva Lawrence, the wife of Albert G. Lawrence, 
were named in said instrument as devisees or legatees, and that they 
or some one or some of them claim thereunder some interest in the 
title of the complain-t, whereas the complainant charges that they 
had not nor had either of them acquired any interest in the said 
estate by virtue thereof. 
And in and by said bill the complainant prayed thatthe defendants 
inightanswer the matters stated in the bill of complaint without oath, 
and that the instrument therein referred to purporting to be 
533 the last will and testament of the said Henry W. Kingsbury, 
deceased, might be declared invalid and of no legal force or . 
effect, and that the proceedings of the county court of Cook county ad- 
mitting the said instrument to record and directing that the same be 
treated as good and available in law in like manner as wills executed 
in this Statemight be reversed and set asideor declared to be null and 
void as constituting a cloud upon the complainant’s title to the real 
estate therein described, and that the complainant’s right and title by 
inheritance to the estate described in said bill as the posthumous son 
and only heir-at-law of the said Henry W. Kingsbury, deceased, 
might be confirmed and established, and also praying for a tempo- 
rary injunetion against the said Ambrose E. Burnside restraining 
him from interfering with the real estate claimed by the complain- 
ant, or with the rents, issues, or profits thereof, and from attempting 
to interfere with the said John Woodbridge in the performance of 
his duties as receiver, and that on the final hearing of tne cause the 
injunction might be made perpetual, and for general relief. 
534 And your orators further show unto your honors that on the 
Ist day of November, 1870, they filed their joint and several 
answers tothe said bill of complaint of Henry W. Kingsbury, a minor, 
who sued by his next friend, Corydon Beckwith, against Ambrose E. 
Burnside and others, and in and by said answer, after the usual pro- 
testing clause, your oratorsadmitted the death of Julius J. B. Kings- 
bury intestate and seized of certain real estate described in said bill 
of complaint, and averring that he was also seized of other real estate 
described in the answer; that he left surviving Jane C. Kings- 
bury, his widow, and two children—your orator, Mary K. Buckner, 
and Henry W. Kingsbury, deceased ; and your orator in said answer 
averred that thetitleof said real estate,asthesame was vested in Julius 
J. B. Kingsbury, described [ descended] to and vested 1n your orator, 
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Mary K. Buckner, and the said Henry W. Kingsbury, subject to the 
right of dower of the widow, JaneC. Kingsbury, and that — your orator, 
Mary K. Buckner, being then the wife of your orator, Simon B. 

Buckner, and, there being issued living born of such marriage 
535 in the year 1858, a life estate as tenant, by courtesy, in-it-ate, 

to an undivided half of the said real estate, subject to such 
dower estate, also vested in the said Simon Lb. Buckner; that at the 
time of the death of the said Julius J. B. Kingsbury the said Henry 
W. Kingsbury was a minor, and the respondent, Simon b. Buckner, 
had the control and management of said property until it was placed 
in the hands of Ambrose EI. Burnside, as stated in said answer. 

And your orators in said answer admitted that the deed dated May 
15th, 1861, signed, sealed, and acknowledged as appeared therefrom, 
purporting to convey to the said Henry W. Kingsbury, deceased, an 
undivided half of the real estate described in the answer, was signed 
and acknowledged in manner shown by said deed, and they at- 
tached a copy thereof, marked “ Exhibit 1,” as part of their answer, 
by which they expressly denied that it granted, bargained, sold, and 
conveyed the title to said real estate, as alleged in the bill of com- 
plaint; but, on the contrary, your orator, Mary K. Buckner, averred 

that, us she was advised, thesaid indenture was not acknowl- 
5386 edged according to the laws of the State of Illinois in such 

manner as to part [pass] her title to said property to the 
grantee, and therefore she averred that said deed was null and void 
as to her. 

And your orator- in said answer averred that said deed was 
prepared, signed, and acknowledged on the day of its date in 
the city of Louisville, in the State of Kentucky, where they then 
resided ; that the said Henry W. Kingsbury was not present at the 
time and had no information or knowledge whatever that such in- 
strument of writing was to be made or was being made, and that 
such deed was then sent by your orator, Simon b. Buckner, to bis 
agent in Chicago, with directions to file the same for record, which 
wus done on the 17th of May, 1861, and which was the only de- 
livery of such deed ever made tothe said Henry W. Kingsbury, 
and that the said Henry W. Kingsbury had no information or knowl- 
edge whatever that any such deed had been made or recorded until 
two months thereafter; and they averred that the same was so made 

without any consideration, contract, bargain, or promise what- 
537 ever; and they aver that, while the said Henry W. Kingsbury 

was ignorant in regard to said transaction, the sole purpose of 
the respondents in making said deed was to vest in the said Henry 
W. Kingsbury the legal title to the property described in said deed 
or indenture, to hold the same in trust, and not to create in him 
any beneficial interest whatever; that they, having full confi- 
dence in the affection and integrity of the said Henry W. Kings- 
bury, voluntarily made such deed in the manner aforesaid, be- 
lieving that he would not claim the rents and profits and would 
convey or reconvey the premises on request; and your orator, 
Simon b. Buckner, for himself, said that it was his own pur- 
pose and desire to waive any interest or claim in said property for 
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the benefit of his wife in order that she might have and enjoy all ihe 
property descended from her father and that the control of the sau.e 
might be placed in her own family, and — which he, by pas ry 
claimed all his rights in equity, and under the law it was still with 
the desireand purpose effectually to divest himself in some legal 
038  andappropriate manner ofall claimstosaid property, and he, in 
said answer, offered tosubmit toany decree thecourt might deem 
proper to that end ; and your orator, in said answer, averred that the 
said Henry W. Kiugsbury, frequently after he was informed of the 
facts and at all times during his lifetime, admitted that he held the 
title to said property described in the deed of May 15th, 1861, in trust, 
and that he had no right or ownership for himself whatever, aud ex- 
press their confident belief that the said Henry W. Kingsbury 
would have recognized the equitable and just claim of your orators, 
and that if he had lived this controversy would never have 
arisen; that the said Henry W. Kingsbury during his life- 
time made no claim to the rents and profits of said real estate 
described in the deed of May 15th, 1561; that the same were re- 
ceived and controlled, as before said deed was made, by an agent, 
Ambrose KE. Burnside, acting for Mrs. J. C. Kingsbury, Henry 
W. Kingsbury, and your orator, and applied for the benefit 
539 of all of them the same as if no such deed had been made, 
and that possession was never taken or entry made under 
said deed by the said Henry W. Kingsbury or any other person. 

And in and by said answer your orator further averred that, on 
the 25th day of March, 1862, at Fortress Monroe, in the State of 
Virginia, the said Henry W. Kingsbury, who was then first lieuten- 
ant in the fifth regiment of artillery in the United States Army, 
wrote with his own hand and signed his last will and testament, 
and giving a true copy of the same in said answer. 

And your orator- averred that the only property in Chicago 
vested in the said Henry W. Kingsbury at the time of making the 
said will or at any other time was the real estate which the said 
Julius J. B. Kingsbury left at his death, and which descended to 
the said Henry W. Kingsbury and the respondent, Mary K. Buck- 
ner, subject to the right of dower of Jane U. Kingsbury; and they 
also averred that the only transfer, grant, conveyance, or devise of 
property in Chicago ever “made to the said Henry W. Kingsbury 

was made by the said deed or indenture of the 15th day of 
540 May, 1861, thereinbefore described, and that the only Chicago 

property held in the name of Henry W. Kingsbury for the 
use of any person was the property described in the deed of May 
15th, 1861, and was held in trust. 

And in and by said answer your orators admitted that the said 
Henry W. Kingsbury, at the time mentioned in the bill bi, intermar- 
ried with Eva Taylor; that he was killed at the battle of Antietam 
at the time named, and leit surviving him his widow, and, after his 
death a posthumous son was born, as stated in the bill, and became 
his heir-at-law and was the complainant in the said suit. 

And they admitted that Henry W. Kingsbury died seized of an 
undivided half of the real estate described from said Julius J. B. 
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Kingsbury, but denied that he was the real owner of more than 
one undivided half thereof, subject to the right of dower of the said 
Jane C. Kingsbury and certain incumbrances thereon, and denied 
that he died intestate; and they admitted that Eva Kingsbury mar- 

ried one Albert G. Lawrence at the time stated in the: bill, 
O41 and that she was his wife. 

And they admitted that Jane C. Kingsbury filed her bill 
in chancery against Eva Lawrence and others, as stated in the bill 
of complaint, and that Eva Lawrence and Albert G. Lawrence filed a 
cross-bill in said cause against J. C. Kingsbury and others, as al- 
leged in the bill of complaint, and that the complainant, by his 
next friend, filed a ecross-bill in said cause against Jane C. Kings- 
bury and others, as stated in the bill, and also that John Woodbridge 
was appointed receiver, but neither admitting -or denying the state- 
ments of the bill in regard to the proceedings in said cause or as to 
the contents of said bill. 

And in and by said answer your orators admitted that on the 25th 
day of March, 1862, said Henry W. Kingsbury, at Yortress Mon- 
roe, in the State of Virginia, wrote with his own hand and’ signed 
a paper, of which “ Exhibit A” attached to the bill of complaint 
was a true copy, and that he left the same at some place or with 
some person to them unknown; but they denied the statement 
of the bill that the father of the complainant was not at the time 

of the execution of the said paper an inhabitant or resident 

542 = of Virginia, and that he was not such resident and inhabitant 

thereafter; and they also denied the statements of the bill 

that he had no property of any kind in the State of Virginia at 

the time of his death nor for a long time prior thereto; but, 

on the contrary, they averred that the said Henry W. Kingsbury 

‘ras an inhabitant of the State of Virginia, and that he had prop- 

erty in said State, and at the time the paper was proven as the 

last will and testament of the said Henry W. Kingsbury he had 
estate in the State of Virginia. 

And they admitted that on the 9th day of May, 1870, said paper, 
a copy of which is given as “ Exhibit A,” was presented to the 
corporation court of the city of Alexandria, in the State of Vir- 
ginia, and such proceedings were thereupon had that the court 
admitted the said paper to record as the last will and testament of 
the said Henry W. Kingsbury, and that the said Ambrose E. Burn- 
side, named as one of the executors, qualified as an executor. 

And they averred in and by said answer that the paper was the 

last will and testament of the said Henry W. Kingsbury, 
545 that the said court had jurisdiction of such proceedings, and 

that the order and judgment of said court is conclusive of 
the question decided by it, and thereby the said last will and testa- 
ment was admitted to probate, so that the same could not be ques- 
tioned in any other proceeding. 

And they admitted that on the llth day of July, 1870, the defend- 
ant, Ambrose E. Burnside, presented a petition to the county court 
of Cook county,in the State of Illinois, together with a duly certified 
copy ofsaid last will and testament of Henry W. Kingsbury, deceased, 
31—176 
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a . ° . 
and the probate thereof, as required by the statutes of Illinois in 
such case made and provided, and such proceedings were thereupon 
had that an order was entered admitting the same to record in said 
court, as would [will] more fully appear by the certified copy thereof 
which will be produced on the final hearing; and your orators In 
said answer averred that within twenty days after the entry of said 
order the complainant prayed an appeal from said order to the cir- 
cuit court of Cook county, Illinois, which was allowed, and such 

appeal was then pending and undetermined in said court. 
544 And in and by said answer your orators admitted that the 

complainant was born after the death of his father; that 
there is no provision for him in said will; and they averred that by 
the laws of the State of. Virginia, where said will was made and 
prover, such posthumous birth did not revoke said will or any part 
thereof, but required the will to be so construed that it should read 
as if the devises and requests therein had been limited to take 
effect in the event that the child shall die under the age of twenty- 
one years unmarried, without issue; and, as to the effect of such 
posthumous birth on the title to real estate in Illinois, your orator- 
stated that they were advised that the same was a question of law 
arising on the admitted facts, and they submitted the same to the 
decision of the court, but they expressed the hope and belief that 
the judgment of the court would give to the complainant all of the 
real estate which belonged to his father as if he had died intestate. 

And they denied that said will was not executed with the forms 

and sulemnity necessary to make the same good and avail- 
045 able in law for the granting and conveying of lands, tene- 

ments, hereditaments, moneys, goods, and chattels, as stated 
in the said bill of complaint; but, on the contrary, they averred 
that the same was written, executed, published, and proved in all 
respects according to the laws of the State of Virginia, where the 
same was made and proved and where thesaid testator had estates,and 
the corporation court of the city of Alexandria, in said State, had 
full jurisdiction to decide the question as to the validity of said will 
and to admit the same to probate, and was, in fact, done, and, accord- 
ing to the provisions of the statute of Illinvis, the same being certi- 
fied as required by said statute and recorded in the county of Cook 
aforesaid, became good and available in law in like manner as wills 
made and executed in the State of Ilinois. 

And in and — said answer your orator- denied that the said Henry 
W. Kingsbury, deceased, was a citizen, resident, or inhabitant of the 
State of Conne-ticut, as alleged in the bill; but they averred that 

Julius J. B. Kingsbury, the father of Henry W. Kingsbury, 
546 was, at the time the latter was born and for a long time prior 

thereto, an officer in the United States Army and had no 
fixed residence or place of abode, and that the said Hepvry W. 
Kingsbury was appointed in his boyhood a cadet at West Point and 
credited to the congressional district embracing Brooklyn, New 
York ; that he passed through the regular course at that institution 
and was appvinted at lieutenant in the United States Army and 
entered upon active service and continued in the same until his 
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death, and they claimed that the said Henry W. Kingsbury never 
ucquired a residence or citizenship, within the meaning of the law, 
in any particular State, although he was a citizen of the United 
States and in its service and an inhabitant of such place as he hap- 
pened to be ordered to in the discharge of his official duties. 

And your orator, humbly complaining to your honors, further 
show that on the 26th day of June, 1856, Julius J. B. Kingsbury 
died intestate and seized in fee simple, subject to certain incum- 
brances, of real estate situated in the city of Chicago, county of Cook, 

and State of Illinois, and described as follows, to wit: 
O47 Lots five and 6, in block 35, original town of Chicago, and 
also a certain tract of land described &s follows in a deed 
dated May 30th, 1838, executed by James Kinzie and wife to said 
Julius J. B. Kingsbury and recorded May olst, 1835, in Book A, 
page 139, in the Records of Deeds in Cook county, Illinois, to wit: 

Bounded as follows: From the southeas: corner of the town of 
Waubansia, commencing at the southeast corner of lot one, in block 
one, in said town of Waubansia (James Kinzie’s Addition to Chi- 
cago), adjoining Kinzie street, in the town of Chicago (as laid off by 
the commissioners of the Illinois and Michigan canal), at a stake at 
the said corner of said lot, on the southwest bank of the North 
Branch of the Chicago river, at or near the water’s edge, con- 
tinuing at about north seventy-eight — west along the said south- 
west bank of said river, varying in distance from the water's 
— in proportion to the distance of the east and the west lines 
dividing the lots, blocks, streets, and alleys of blocks 1, 2, and 3, 
in the said town of Waubansia (with the exception of lot 8, in 

block two (2), which was conveyed by said James Kinzie and 
548 wife to Seth Johnson, which said lot extended eastwardly into 

the centre of the channel of the North Branch of the Chicago 
river) to the intersection of the west line of the said town of Wauban- 
sia; thence north and terminating inthe Chicago river; thencefrom a 
stake ninety links from the corner, from which a poplar bears north 
seventy — east and a lynn bears south eighty-four degrees six- 
nineteen- chains and two links toa stake, from which a lynn bears 
north seventy-eight — thirty — west, and also bears north two — thirty 
— west; thence twenty-two chains and seventy-five links to a corner 
established by the commissioners of the Illinois and Michigan canal ; 
thence 4.46 chains to the Chicago river (North Branch); thence 3.45 
chains to the place of beginning, the same being one equal half of 
the remaining part of the east half of the northwest quarter of 
section nine, in township thirty-nine north, of range fourteen 
east, after taking therefrom the said town of Waubansia, and said 
half of said remaining part of said tract of land is supposed to con- 
tain thirty-five acres or near that quantity. 

And which is otherwise described as all of the east half of the 

northwest quarter of section nine, in township thirty-nine 
549 north, of range fourteen east, of the third principal meridian, 

east of the southwest bank of the North Branch of the Chicago 
river, and south of an addition to Chicago formerly known as Sedg- 
wick’s, and which is commonly known as the “ Kingsbury tract.” 
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And which real estate of which the said Julius J. B. Kingsbury 
died seized includes all of the land described in the original bill of 
complaint herein. 

And the legal title to a part of said tract of land described as a 
strip along the east branch of the North Branch of the Chicago 
river seventy feet in width for the full length of the tract was vested 
in your orator, Simon B. Buckner, by a deed dated January 22d, 
1855, executed by the said Julius J. B. Kingsbury, but the said 
Julius J. B. Kingsbury was at his death the real owner thereof and 
your orator had no beneficial interest therein. 

And your orators further show that the said Julius J. B. Kings- 
bury left surviving him a widow, named Jane C. Kingsbury, and 
two children—your orator, Mary K. Buckner, intermarried with 
your other orator, Simon B. Buckner, and Henry W. Kingsbury, 
now deceased. . . 

And your orators show that the title to the real estate herein- 

550 before deseribed descended to and vested in your orators, Mary 

K. Buckner, and the said Henry W. Kingsbury, subject, how- 

ever, to the widow’s right of dower therein and to the incumbrances 
thereon. , 

And your orators also show that at the time of the death of the 
said Julius J. b. Kingsbury they were intermarried and afterwards, 
in the year 1858, had issue to such marriage, a daughter, who is 
now living; and your orator, Simon B. Buckner, became vested with 
a life estate as tenant by the curtsey initiate in the property which 
descended to and vested in his wife. 

And your orators further show that at the time of the death of 
the said Julius J. B. Kingsbury the said Henry W. Kingsbury was 
aminor, and your orator, Simon Bb. Buckner, had the full control 
and management of all of the real estate which was left. by the said 
Julius J. B. Kingsbury, and retained such control until it was placed 
in the management of Ambrose Ek. Burnside, some time in Decem- 
ber, 1860. 

And your orators, further complaining, show that on the 15th day 

of May, 1561, they signed, sealed, and acknowledged a certain 
551 deed or indenture purporting to convey to the said Henry W. 

Kingsbury, now deceased, an undivided half of the following 
real estate, to wit: One undivided half of lots 5 and 6, in bloek 35, in 
the original town of Chicago, Cook county, Illinois, and also the 
right, title, and interest in the Kingsbury tract, so called, being the 
tract of 35 acres, more or less, purchased from James Kinzie by the 
late Julius J. B. Kingsbury,of the United States Army, as per deed of 
suid Kinzie on record in the elerk’s office of Cook county, Illinois, the 
said tract being the south half of what remained of the northwest 
quarter of section nine, in township 39, range 14, in said Cook county, 
lilinois, after deducting therefrom the town of Waubansia. 

The other interest in said lands, tenements, &e.. included in said 
deed belongs to said Henry W. Kingsbury, as one of the heirs of the 
late Major Julius J. B. Kingsbury, and the entire property being sub- 
ject to the dower interest of Jane C. Kingsbury, as will more fully 
appear by reference to a copy of said deed and certificate of ac- 
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knowledgement filed herewith, marked “ Exhibit A,’ and made a 
part of this bill of complaint; and said deed was by your 
552 ~—s orator, Simon B. Buckner, sent to his agent, in the city of 
Chicago, with directions to file the same for record, and such 
deed was received by the agent and filed by him in the proper oflice 
for record on the 17th day of May, 1861. 

And your orators further show that the value of the property de- 
scribed in the said deed was large, to wit, five hundred thousand 
dollars, and it was the only property owned or held by your orator, 
Mary Kk. Buckner, except an undivided half half of some real estate 
in Waterbury, ¢ ‘onnecticut, of small value; and the said Henry W. 
Kingsbury was the owner of the other undivided half of the same 
property. 

Your orators further show that the said deed, as they are advised, 
was not acknowledged in accordance with the laws of the State of Ihi- 
nois providing the manner in which deeds should be acknowle lyed 
by married women, and therefore claim that such deed is null and 
void as to your orator, Mary K. Buckuer. 

And your orators unto vour honors further show that the said 

Henry W. Kingsbury, now deceased, was not present when said 
553 deed was executed by your orators; that he had no previous 

knowledge of the intention to execute the same, and that 
such deed was executed, acknowledged, and recorded without the 
said Henry W. Kingsbury having any information or knowledge 
whatever upon the subject, and that he remained ignorant that such 
deed had been’so made for several weeks, when he was informed 
of the facts in the premises, and they aver that the deed was made 
without any consideration, contract, arrangement, bargain, ,or promise 
whatever, and while the said Henry W. Kingsbury was ignorant 
thereof, and the deed was made under the circumstances herein set 
forth, the sole purpose of your orators in executing the same was to 
vest the title of the property deseribed in said deed in trust, and 
there was no purpose whatever on the part of cither of vour orators to 
make a gift of said property or any part thereof to the said Henry 
W. Kingsbury or to grant the same to him except as a naked trustee 

without any beneficial interest, and your orators,as advised 
554. = by council, claim that by the rules of equity a trust created 

by implication of law, or a resulting trust, arose for the use 
and benefit of your orators to the extent and according to their re- 
spective interests and title when such deed was made. 

And your orator, Simon B. Buckner, for himself alone, shows unto 
your honors that it was his his intention to waive all claim of said 
property and to allow his wife the sole use and enjoyment thereot 
and to place the control of the same in her own family, and that 
such intention had existed for a long time; yet he now claitns all his 
legal and equitable rights in the premises and asks that the trust 
created and arising as aforesaid may be enforced so as to enable him 
to carry into effect his unaeccomplished intention, and he hereby offers 
to allow any decree your honors may see proper to render in this case 
to confer the sole control and benefit of said property on his wife, her 
heirs and assigns. 
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Your orators aver that they had full confidence in the affection 
and integrity of the said Henry W. Kingsbury and voluntarily made 
such deed in the manner aforesaid, believing that he would 
d00 permit them to receive the rents and profits and convey or 
reconvey the premises as he might be requested by your ora- 

tors or either of them. 

And your orators further show that in the month of December, 
1860, the said Henry W. Kingsbury and your orator, Simon b. Buck- 
ner, for themselves, the said Jane C. Kingsbury, and your orator, 
Mary K. Buckner, made an arrangement with Ambrose EK. Burnside, 
who then resided in Chicago, to — charge of — manage said property 
as the agent of all of said parties, because none of them could con- 
veniently do so. 

And your orator unto your honors further shows that the said 
Henry W. Kingsburv, deceased, after he was informed of the execu- 
tion of said deed, frequently and at all times during his lifetime ad- 
mitted that he held the title to said property described in the deed 
of May 15th, 1861, in trust, and that he had no right or interest 
therein except as a trustee aforesaid, and at the same time expressed 
an intention to declare said trust in his will or reconvey the same. 

And your orators express their confident belief that the said Henry 

W. Kingsbury would always have recognized the equitable and 
556 just claim of yourorators, and would have reconveyed the same 

upon request if he had lived, and that no eontrover-y would 
have arisen in regard to this matter; and they further aver that the 
said Henry W. Kingsbury during his lifetime made no claim to the 
rents and profits of the real estate described in the deed of May 15th, 
1861, but such rents and profits were received and controlled as before 
said deed was made — an agent acting for Mrs. Jane C. Kingsbury, 
Henry W. Kingsbury, and vour orator, and applied for the benefit 
of all of them the same as 1f no such deed had been made ; and they 
aver that the said Henry W. Kingsbury never exercised any acts of 
ownership or asserted any claim to said property inconsistent with 
the trust herein set forth. 

And your orators unto your honors further show that on the 25th 
day of March, 1862, at Fortress Monroe, in the State of Virginia, the 
said Henry W. Kingsbury, who was then a first lieutenant in the 
fifth regiment of artillery in the United States Army and en- 

gaged in the military service of the United States in the civil 
557. war then existing, wrote with his own hand and signed his last 
will and testament as follows, to wit : 


“ Expecting soon to start start upon a military expedition where 
death may overtake me, I leave this as a record of my wishes 
respecting ‘the disposition of my property. 

“To my mother, Jane C. Kingsbury, I leave twenty thousand 
dollars, or so much of my Chicago property as upon fair appr-isal 
may be valued at that amount. 

“To my sister, Mary K. Buckner, I leave so much of the © hicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, IIL., left by my father, Julius J. B. Kings- 
bury. 
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“To my cousin, J. D. Kingsbury, [ leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 
lars, which I trust he will expend in completing his education. 

“The remainder of my property of every description I leave to 
iny devoted wife, Eva. I desire, moreover, that the provisions of this 
will may be so carried out that the yearly income of my wife for 
her own personal support shall never be less than two thousand dol- 

lars ($2,000). 
558 “ As executors I name Gen. Ambrose I. Burnside, of Rhode 
Island ; Capt. John Taylor, com. d’p't U.S. Army. 
“Signed at Fortress Monroe March 25th, 1862, 
“HENRY W. KINGSBURY, 
“1st Lt 5th Reg’t Artillery, U.S. Army.” 


And your orators aver and unto your honors show that the 
only property in Chicago vested in the said Henry W. Kings- 
bury at the time of making said will or at any other time was the real 
estate which thesaid Julius J.B. Kingsbury left at bis death,and which 
descended to the said Henry W. Kingsbury and his sister, Mary K. 
Buckner, subject to the right of dower of Jane C. Kingsbury and to 
certain incumbrances thereon. 

And they also aver that the only transfer, grant, conveyance, or 
devise of property in Chicago ever made to the said Henry W. 
Kingsbury was by the said deed or indenture of the 15th day of 
May, 1861, hereinbefore described, and therefore they aver that 
the only Chicago property held in the name of the said Henry W. 

Kingsbury for the use of any person whatever at the time of 
559 making said will or at the time of his death was the prop- 

erty described in the — of May 15th, 1861, so held as afore- 
said in trust for your orators. 

And your orators aver that at the time of writing said will the 
said Henry W. Kingsbury was only twenty-three years of age, had 
just left West Point, was without any business experience, and un- 
acquainted with the rules of law; that said property had been used 
solely to receive the rents and profits, and Mrs. Jane C. Kingsbury, 
the said Henry W. Kingsbury, and your orator, Mary K. Buckner, 
had been treated as if each had been entitled to one- third, and, 
acting under the impression that his mother was the owner of one- 
third of said property in fee instead of for life, and your orator, Mary 
K. Buckner, was also the owner of one-third, the provision 
was written in the will of [for] your orator, Mary K. Buckner, 
with the purpose, on the part of said Henry W. Kingsbury, to de- 
clare said trust and.to restore to the control of his sister all of the 
property which was described in the deed of May 15th, 1861, and 

therefore your orators claim that said will is sufficient 
560 declaration in writing of said trust to take the same out of 
the statute of frauds if it was a trust within its provisions. 

And your orators further show that said will of the said Henry 
W. Kingsbury was made and executed in conformity to the laws of 
the State of Virginia, and on the 9th day of May, 1870, the same was 
proved before and admitted to probate by the corporation court of 
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the city of Alexandria, in the State of Virginia, a court having juris- 
diction under the laws of that State of the probate of wills, as the 
true last will and testament of the said Henry W. Kingsbury, said 
court also having jurisdiction then and there to receive proof and 
admit to probate said will; and afterwards, to wit, on the 11th day 
of July, 1870, a copy of said will and probate thereof, duly certified 
according to the laws of the State of Illinois in such cases made and 
provided, was presented to the county court of Cook county, in 
the State of Illinois, and by said court then and there ordered to be 
recorded and to be good and available in law in like manner 
561 as wills made and executed in this State, and the same was 
recorded in accordance with said order. 

And your orators further show that the said Henry W. Kingsbury, 
on the 23d day of October, 1861, wrote with his own hand a letter 
to his mother, Jane C. Kingsbury, and signed the same by his sig- 
nature “ Henry,” in which, among other things, he wrote: “ I spent 
all the morning with Burnside, yesterday. He stated,as I told you, 
that Simon had made over all the Chicago property that was held 
in his name tome. A new power of attorney is therefore necessary 
from you and myself. We-made one out. I signed it. Burnside 
will send it to you.” And they aver that the reference in said letter 
by the words “as I told you” was to a conversation between the said 
Henry W. Kingsbury and his mother had in their last personal in- 
terview before the date of said letter, in which the said Henry W. 
Kingsbury expressly admitted that he held all the property of your 
orator, Mary Kk. Buckner, inherited from her father in trust for a 
short time, and said that he would restore it all to her whenever she 

desired. 
O62 And your orators show that the only delivery of said deed 
bearing date May 15th, 1861, ever made was the filing of the 
same for record by the said Simon B. Buckner, as hereinbefore set 
forth. 

And your orators unto your honors further show that on or about 
the 4th day of December, 1861, the said Henry W. Kingsbury, 
now deceased, married Eva Taylor, and on or about the 17th 
day of September, 1862, he was killed at the battle of Antietam, 
in the State of Maryland, and left surviving him his widow, Eva 
Kingsbury, and afterwards, on the 16th day. of December, 1862, a 
posthumous son was born of the said widow, who was named after 
his father, Henry W. Kingsbury, and is the complainant in the 
original bill herein. 

And your orators further show that the said [Iva Kingsbury, on 
the 26th d: ay of September, 1865, married one Albert G. “Lawrence, 
and that they are now both living as husband and wife, and are de- 
fendants to the original bill herein. 

And your orators unto your honors further show that the said 
Henry W. Kingsbury, the complainant in the original bill, his 

mother, iD va Law rence, and her husband, Albert G. Law- 
563 rence, resided in the State of Rhode Island, and, as your 
orators are informed, the said Eva Lawrence is acting us 
guardian of her son, Henry W. Kingsbury, by virtue of some ap- 
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pointment made in the District of Columbia, and that said Henry 
W. Kingsbury has no guardian of his person or property in the 
State of [llinois. 

And your orators unto your honors further show that the said 
Henry W. Kingsbury, by his mother and guardian and her hus- 
band, now assert- and claim- that he, the said Henry W. Kingsbury, 
is the owner in fee simple of the property described in the deed of 
May 15th, 1861, made by your orators, and hereinbefore set forth, 
and derived an absolute title by inheritance from his father, 
and that he is entitled to all the rents and profits arising 
therefrom, subject only to the incumbrances which existed at 
the time of his father’s death and to the right of dower of the said 
Jane C. Kingsbury, and also the right of dower of his mother, Eva 
Lawrence, and refuses to recognize the just and equitable claims of 
your orators or either of them. 

‘ And the said Henry W. Kingsbury, Jane C. Kingsbury, 
564 and Eva Lawrence are in the receipt of all the rents and 

profits arising from said premises after the payment of taxes 
and interest on the incumbrances thereon. | 

But now so it is, may it please your honors, that the said Henry 
W. Kingsbury, Eva Lawrence, and other persons to your orators un- 
known, combining and confederating together to injure your orators 
and each of them, refuse to acknowledge the right of your orators in 
und to the real estate hereinbefore described, and deny that the said 
deed of May 15th, 1861, hereinbefore set forth, was and is a deed of 
trust, and alleged that thesame was an absolute deed of conveyance, 
made for a sufficient consideration, and that if the said deed was in 
fact a deed of trust that such trust is not evidenced by any writing, 
and therefore is void, according to the provisions of the statute of 
frauds and perjuries, and they pretend that the said Henry W. 
Kingsbury is nov the owner in fee simple of the whole of said real 
estate, subject to the dower of the said Jane C. Kingsbury and Eva 
Lawrence and the mortgages thereon. 

Whereas your orators charge the truth to be that the said 
565 deed bearing date May 15, 1861, was only a deed of trust; 
that such trust arises by the implication of law, and is not 
therefore within the terins of the statute of frauds and perjuries, and, 
if it is, that the same is evidenced by a sufficient writing; and that 
your orator, Mary K. Buckner, is in equity the owner of an undi- 
vided half of the property left by the said Julius J. B. Kingsbury, and 
hereinbefore described, subject to the right of dower of Mrs. Jane C, 
Kingsbury and certain mortgages thereon, and that they are enti- 
tled to the rents and profits and possession according to their re- 
spective interests. 

All which actings and doings of the said Henry W. Kingsbury, 
Eva Lawrence, Albert G. Lawrence, and their confederates are con- 
trary to equity and good conscience, and tend to the manifest wrong, 
injury, and oppression — your orator-. 

In tender consideration whereof, and forasmuch as your orators 
are without remedy at law and can only be relieved in a court of 
gti matters of this sort are properly cognizable, to the end, 

2—175 
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thereof [therefore], that the said Henry W. Kingsbury, Eva 
566 Lawrence, Albert G. Lawrence, Jane C. Kingsbury, and their 

confederates may answer this bill of complaint (but not upon 
oath, that being expressly waived, in pursuance of the provision of 
the statute), and that as fully and particularly as if the same were 
here again repeated and they severally interrogated thereunto; — 

And that the said deed bearing date May 15th, 1861, purporting 
to be executed by your orators and made an exhibit to this 
cross-bill of complaint may be declared null and void as to your 
orator, Mary K. Buckner. 

That the same may be declared a deed of trust to the said 
Henry W. Kingsbury, deceased, for the use and benefit of the 
grantors or one of them; that the said Henry W. Kingsbury, 
one of the defendants to this cross-bill of complaint, may be 
held and declared to hold the property described in said deed of 
May 15th, 1861, as a trustee in like manner, and that he be required 
by the decree of this honorable court to reconvey said property to 
your orators or one of them, as may be determined by the court; 
that an account may be taken of the receipts and disbursements from 

and about said property by the defendants, and such decree be 
567 entered as equity may require in regard to such receipts and 
disbursements. 

That the said Jane C. Kingsbury may have her right of dower’ 
ascertained and set off; that the said Eva Lawrence may have her 
dower fixed and assigned ; that partition may be made of said real 
estate; that the property owned by your orators and hereinbefore 
described be restored to them as they may severally be entitled 
thereto, and that your orators may each have such other and 
further relief as shall be just and equitable— 

Your orators pray that a rule may be entered requiring the 
said Eva Lawrence, Albert G. Lawrence, and Jane C. Kings- 
bury to answer, plead, or demur to this cross-bill of complaint 
within some reasonable time to be fixed by your honors, and thata 
guardian ad litem be appointed for the said Henry W. Kingsbury, 
and that such guardian be required to answer and defend for the 
said Henry W. Kingsbury, and that the said defendants and their 
confederates, when discovered and made parties, be required to 
stand to and abide such order and decree as may be entered in this 
cause during the course of such proceedings and upon a final 
hearing. 

And your orators will ever pray, ete. 


GOUDY & CHANDLER, 
Solicitors for Complainants. 


568 ExuIpeit A. 


Be it known that Simon B. Buckner and Mary K. Buckner, his 
wife, of the city of Louisville and State of Kentucky, in considera- 
tion of the sum of one dollar in hand paid and the natural love 
and affection we bear to our brother, Henry W. Kingsbury, do hereby 
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grant, bargain, sell, and convey to said Henry W. Kingsbury, of the 
United States Army, his heirs and assigns forever, the following 
property, viz: One undivided half of lots number- five (5) and six (6), 
in block number thirty-five (35), in the original town of Chicago, in 
the county of Cook and State of Illinois, and also all our right, title, 
and interest in the “ Kingsbury tract,” so called, being the tract of 
thirty-five acres, more or less, purchased from James Kinzie by the 
late Major Julius J. B. Kingsbury, of the United States Army, as 
per deed of said Kinzie on record in the clerk’s oftice of Cook 
county, Illinois, the said tract being the south half of what remains 
of the northwest quarter of section nine, in township thirty-nine, 
range fourteen, in said Cook county, Illinois, after deducting there- 
from the town of Waubansia. 
The other interest in said land and tenements, etc., included 
569 inthe deed now belongs to said Henry W. Kingsbury as one 
of the heirs of the late Major J. J. Kingsbury, and the entire 
property being subject to the dower interest of Mrs. Jane C. Kings- 
bury; to have and to hold the same to the said grantee, his heirs 
and assigns forever, the grantor- covenanting that — will warrant 
the property hereby conveyed. 
In witness whereof we have hereunto set our hands and seals, at 
Louisville, this fifteenth day of May, 1861. 
SIMON B. BUCKNER. [seat. 
MARY K. BUCKNER. ~—, 


STATE OF KENTUCKY, \ " 
County of Jefferson, . — 

Be it remembered that on the fifteenth day of May, A. D. 1861, 
before me, C. S. Thomasson, a notary public in and for said State 
and county, duly commissioned and qualified, personally appeared 
Simon B. Buckner and Mary K. Buckner, his wife, who are per- 
sonally known to me to be the persons whose names are subscribed 
to the foregoing deed as having executed the same, and acknow]l- 
edged that they had executed the same for the uses and purposes 
therein expressed. 

And the said Mary K. Buckner, wife of the said Simon B. Buck- 

ner, being of lawful age and having been by me separate 
570 and apart from her said husband husband examined and the 

contents of the said deed fully made known and explained 
to her, acknowledged that she had executed the same, and relin- 
quished her dower in the lands and tenements therein mentioned 
voluntary and without compulsion of her said husband. 

In witness whereof I have hereunto set my hand and affixed 
my official seal this fifteenth day of May, A. D. 1861. 

[L.s.] C. S. THOMASSON. 
Notary for Jefferson County, State of Kentucky. 
No. 44987. 
Filed May 17th, 1861. 


And afterwards, to wit, at the October term, to wit, on the 4th day 
of November, A. D. 1870, the following, among other, proceedings 
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were had in said court and entered of record in said cause as follows, 
to wit: 


Henry W. Kinespury, Minor, by His Next Friend, Corypon ) 
BECKWITH, 
US. 
AMBROSE E. BurNSIDE, JANE C. Kinaspury, Simon B. Buck- 
O71 NER, J.J. D. Kinaspury, Eva and ALBert G. LAWRENCE. | 


On motion, ordered that the defendants in cross-bill file their an- 
swer to said cross-bill within fifteen days. 


And afterwards, to wit, at the November term, to wit,on the 25th 
day of November, A. D. 1870, the following, among other, proceed- 
ings were had in said court and entered of record in said cause as 
follows, to wit: 


Mary K. Buckner and Sruon B. BucKNER 
vs. .C 
. - Cross-Bill. 
Henry W. Kinespury, Eva Lawrence, ALBERT G. | - 
LAWRENCE, and JANE C. KINGSBURY. 


This cause coming up on the motion of the complainants in the 
cross-bill herein— 

It is ordered that Corydon Beckwith be, and he is hereby, ap- 
pointed guardian ad litem for Henry W. Kingsbury, one of the de- 
fendants to cross-bill, who is a minor, under 21 vearsof age, and that 
said guardian answereth cross-bill for said minor within ten days. 


And thereupon, afterwards, to wit, on the 2nd day of De- 

572 cember, A. D..1870, Henry W. Kingsbury, by Corydon 

Beckwith, his guardian ad litem, filed in said court his 
answer in words and figures following, to wit: 


Answer of Henry W. Kingsbury, by Corydon Beckwith, His Guardian 
ad litem. 


In the Circuit Court of Cook County. In Chancery. 


The answer of Henry W. Kingsbury, a minor, by Corydon Beckwith, 
his guardian ad litem, one of the defendants, to the cross-bill of 
complaint of Mary K. Buckner and Simon B. Buckner, complain- 
ants. 


This defendant, coming by his guardian ad litem, reserving to 
himself all right of exception to the said ecross-bill of complaint, 
for answer thereto says it is true that the bill of complaint of this 
defendant as aforesaid, Henry W. Kingsbury, an infant, by Corv- 
don Beckwith, his next friend, against Ambrose EF. Burnside, 
Jane C. Kingsbury, Mary K. Buckner, Simon B. Buckner, John 
J. D. Kingsbury, Eva Lawrence, and Albert G. Lawrence, was 
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filed in the circuit court of Cook county, Illinois, at the time alleged 

in said cross-bill; but whether the contents of said original bill have 
been well and truly set out in said cross-bill of complaint 

573 this defendant neither admits or denies, but for greater cer- 
tainty refers to said original bill for the contents thereof. 

This defendant as aforesaid, further answering, says it is true 
that the complainants, Mary K. Buckner and Simon B. Buckner, on 
or about the Ist day of November, 1870, filed their joint and several 
answers to the said bill of complaint, as averred in said cross-bill; but 
this defendant neither admits nor denies that the said complainants 
have well and truly made answer to the several matters and things 
alleged in said bill, but refers to said answers and strict proof thereof. 

This defendant as aforesaid, further answering, says he believes it 
to be true that the said Julius J. B. Kingsbury died on the 26 day 
of June, 1856, intestate, and that at the time of his death he was 
Seized in fee simple of the lands and premises in the city of Chi- 
cago, county of Cook and State of Illinois, as mentioned and de- 
scribed in said cross-bill, commonly known as the “ Kingsbury 
tract,” and that such real estate of which the said Julius J. B. Kings- 

bury died seized of includes all of the land in the original bill 
574 of complaint, and also that the legal title toa part of said tract 

of land described as a strip along the east bank of the North 
Branch of the Chicago river 70 feet in width for the full length of 
the tract was vested in the complainant, Simon b. Buckner, by a 
deed dated January 22d, 1855, and executed by the said Julius J. B. 
Kingsbury; but whether the said Julius J. B. Kingsbury was at the 
time of his death, as is alieged in said cross-bill, the real owner 
thereof, and that the complainant, Simon B. Buckner, had no bene- 
ficial interest therein, this defendant has no knowledge and is unable 
to state. 

This defendant as aforesaid, further answering, says he believes it 
to be true that the said Julius J. B. Kingsbury left surviving him 
a widow, named Jane C. Kingsbury, and two children, the com- 
plainant, Mary K. Buckner, who afterwards intermarried Simon B. 
Buckner, the other complainant in said cross-bill, and this defend- 
ant’s father, the said Henry W. Kingsbury,since deceased, and that 
the title to the real estate described in said cross-bill descended to 

and’ vested in the said Henry W. Kingsbury and the said 
0975 Mary K. Buckner, subject to the widow's right of dower and 
existing incumbrances therein. 

This defendant as aforesaid, further answering, says he _ be- 
lieves it to be true that at the time of the death of the said 
Julius J. B. Kingsbury the said complainants, Simon B. Buckner 
and Mary K. Buckner, were married, and that they afterwards 
had issue of said marriage a daughter, whom this defendant is in- 
formed and believes to be living, and also that the complainant, 
Simon B. Buckner, became vested with a life estate as tenant by the 
c-urtesy initiate in any property which may have descended to and 
vested in his said wife, Mary K. Buckner. 

This defendant as aforesaid, further answering, says it is true that 
at the time of the death of the said Julius J. B. Kingsbury the said 
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Henry W. Kingsbury was a minor, and that the complainant, 
Simon Bb. Buckner, bad the control and management of all the real 
estate which was left by the said Julius J. B. Kingsbury, and con- 
tinued in the management thereof until it was placed under the 
management of Ambrose E. Burnside some time in December, 
1860. 
This defendant as aforesaid, further answering, says he be- 
576 lieves it to be true that the said complainant, on or about the 
15th day of May, 1861, signed, sealed, and acknowledged a 
certain deed or indenture purporting to convey to the said Henry 
W. Kingsbury, now deceased, an undivided half of all and singular 
the land and premises therein, and also in the said cross-bill of com- 
plaint in that belief [behalf] particularly described, as will more 
fully appear by a certified copy of said deed and certificate of ac- 
knowledge ment thereof, which, when produced, this defendant prays- 
may be taken and considered as part of this his answer herein; and 
this defendant.in this behalf alleges that the said deed of conveyance 
was made by thesaid complainants to the said Henry W. Kinsgbury, 
deceased, upon and for a valuable consideration to them .in that 
behalf,as by the said deed or by a properly certified copy thereof, refer- 
ence being had thereto, will more fully appear, but upon what 
consideration other than that stated in said deed this defendant does 
not know nor can he state, forasmuch as he is a stranger thereto, 
but he is advised and will insist that the same is wholly im- 
577 material herein; and this defendant further alleges that the 
said deed was and is duly acknowledged by the said Mary K. 
Buckner, and that the certificate of acknowledgment stating particu- 
lars thereof was by the officer before whom the same was taken atthe 
time thereof endorsed upon or annexed to the same deed in manner 
and form as then was by the laws of the State of Illinois required in 
respect to married women, and that the said deed and the said ac- 
knowledgement are in due form to pass the estate of the said Mary 
kK. Buckner of and in thesaid premises; and this defendant further 
alleges in this behalf that at the time of the making of the said 
acknowledgment and at the time of the taking thereof by the 
said notary public, to wit, on the fifteenth day of May, 1861, 
the said Mary K. Buckner was above the age of eighteen years, 
and that she did not at that time reside in the State of Illinois, but 
that she then resided in the State of Kentucky, and that she then 
and there, to wit, at the county of Jefferson and State of Kentucky, 
joined with her said husband in the execution of said deed, which 
was afterwards duly delivered, whereby she became barred 
578 of all estate, right, title, and interest in the premises in like 
manner as if she was sole — and of full age; and this defend- 
ant further allege- that at the time of the making of. the said 
acknowledgment and at the taking thereof by the said officer same 
was made by the said complainant and taken by the said officer in 
conformity with the laws of the State of Kentucky, where the 
said deed was executed as aforesaid, and that the said ‘acknowledg- 
ment was and is good and valid to all intents and purposes whatso- 
ever; and this defendant further alleges that the said deed so made 
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and acknowledged as aforesaid was afterwards, to wit, about the day 
of the date thereof, duly delivered by the said complainants to the 
said Henry W. Kingsbury, deceased, and this defendant does and 
will insist that the said deed and the execution and acknowledg- 
ment thereof was and were in due form of law to convey the said 
premises therein described, and that by the said deed, executed and 
acknowledged, the said complainants did thereby, for good and 
valuable consideration, convey to the said Henry W. Kingsbury, 
deceased, all of the claim, right, title,and interest of them and 

579 each of therm of, in, and to the therein-described premises. 
This defendant as aforesaid, further answering, says, touch- 
ing the allegations of thesaid bill of complaint to the effect that the 
said premises were conveyed to the said Henry W. Kingsbury, de- 
ceased, as naked trustee, to hold the same in trust, that he is a 
stranger to all and every the said matters in the behalf alleged, and 
that he cannot admit the same to be true, but, on the contrary, he 
does and will insist on strict proof thereof; and this defendant fur- 
ther, in this behalf, upon information and belief, denies that the 
said premises were conveyed to the said Henry W. Kingsbury, 
deceased, as aforesaid, upon any legal or valid trust, in manner & 
form as is in the said cross-bill of complaint alleged or supposed ; 
and this defendant says, in this behalf, that by an act of the Legis- 
lature of the State of Illinois entitled “Frauds and perjuries,” 
being chapter 44 of Revised Statute- of 1845 and in force at the 
time of the making of the said deed of conveyance and from thence 
hitherto and now in force in this State, it is, amongst other things, 
enacted that all declarations or creations of trust or confi- 
080 dence of any lands, tenements, or hereditaments shall be 
manifested or proved by some writing signed by the party 
who is by law entitled to declare such trust or by his last will in 
writing, or else they shall be utterly void and of no effect: Pro- 
vided, ‘That resulting trusts or trusts created by construction, impli- 
cation, or operation of law need not be in writing, and the same 
may be proved by parol; and this defendant alleges that the said 
pretended trust- in the said cross-bill of complaint alleged and 
shown to the court are not resulting trust- nor trusts created by 
construction, implication, or operation of law, and he further alleges 
that the same are not nor have they been hitherto manifested nor 
can they be proved by some or any writing signed by the said 
Henry W. Kingsbury, deceased, nor by his last will in writing, and 
this defendant insists upon the said statute and claims the said 

[same] benefit therefrom as if he had pleaded the same. 

This defendant as aforesaid, further answering, says that it may 
be true, as alleged in said cross-bill of complaint, that the said Henry 
W. Kingsbury, now deceased, about the 25th day of March, 
981 1862, wrote with his own hand and signed a certain instru- 
ment of writing in and by the said cross-bill called a last will 
and testament and in said bill particularly set forth; but this de- 
fendant says he is astranger thereto and leaves the said complaih- 
ant- to make full proof thereof and of the matters alleged in respect 
thereof, as they may be advised, and this defendant does and 
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conveyed to divers persons, the particulars and circumstance 
whereof were not at the time and times thereof well known 
the said Simon B. Buckner and still well known to him and th 
said Mary K. Buckner or one of them. 

And,this defendant as aforesaid further saith that he is an infan 
under the age of twenty-one years—that is to say, of the age of sever 
years or thereabouts—and humbly submits his rights and interest: 
to the protection of this honorable court. 


C. BECKWITH, 
Guardian ad Litem of Henry W. Kingsbury. 


And thereupon, afterwards, to wit, on the 2d day of December, 
A. D. 1870, Eva Lawrence and Albert G. Lawrence, by Beckwith, 
Ayer and Kales, their solicitors, filed in said — their certain answer 
in words and figures following, to wit: 


In the Circuit Court of Cook County. In Chancery. 
Answer of Evaand Albert G. Lawrence to the Cross- Bill. 


The joint and several answers of Eva Lawrence and Albert G. 
Lawrence, two of the defendants, to the cross-bill of complaint of 
Mary K. Buckner and Simon B. Buckner, complainants. 


588 These defendants, reserving to themselves all right of ex- 


ception to the said cross-bill of complaint, for answer thereto 
say they admit that the bill of complaint of Henry W. Kingsbury, 
an infant, by Corydon Beckwith, his next friend, against Ambrose E. 
Burnside, Jane C. Kingsbury, Mary K. Buckner, Simon Bb. Buckner, 
John J. D. Kingsbury, Eva Lawrence, and Albert G. Lawrence was 
filed in the circuit court of Cook county, Illinois, at the time alleged 
in said cross-bill, but whether the contents of said original bill have 
been well and truly set out in said cross-bill by the said com- 
plainants these defendants neither admit -or deny, but for the greater 
certainty refer to said original bill for the contents thereof. 

These defendants, further answering, say they admit that the com- 
plainants, Mary K. Buckner and Simon B. Buckner, on or about 
the first day of November, 1870, filed their joint and several answers 
to the said bill of complaint, as averred in said cross-bill; but these 
defendants neither admit nor deny that the said complainants 
have well and truly made answer to the several matters and things 
alleged in said bill, but refer to the said answer and proof 

thereof. 
589 These defendants, further answering, say they admit that 

the said Julius J. B. Kingsbury died on the twenty-sixth 
day of June, 1856, intestate, and that at the time of his death he 
was seized in fee simple of the lands and premises in the city of Chi- 
cago, Cook county and State of Illinois, as mentioned and de- 
scribed in said cross-bill, commonly known as “ Kinzie tract,” and 
that such real estate of which the said Julius J..B. Kingsbury died 
seized of includes all of the lands in the original bill of complaint; 
aud they also admit that the legal title io a part of said tract of land 
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described as a strip along the east bank of the North Branch of the 
Chicago river 70 feet in width for the full length of the tract was 
vested in the complainant, Simon B. Buckner, by a deed dated 
January twenty-second, 1855, and executed by the said Julius J. B. 
Kingsbury, but whether the said Julius J. B. Kingsbury was at the 
time of his death, as is alleged in said cross-bill, the real owner 
thereof, and that the complainant, Simon B. Buckner, had no bene- 
ficial interest therein, these defendants have no knowledge and are 
unable to state. 
590 These defendants, further answering,say they admit that the 
said Julius J. B. Kingsbury left surviving him him a widow, 
named Jane C. Kingsbury, and two children—the complainant, 
Mary K. Buckner, who afterwards intermarried Simon B. Buckner, 
theothercomplainant in said cross-bill,and thesaid Henry W. Kings- 
bury, since deceased—and that the title to the real estate described 


“in said cross-bill descended to and vested in the said Henry W. 


Kingsbury and the said Mary K. Buckner, subject to widow’s right 
of dower and existing incumbrances thereon. 

These defendants, further answering, say they admit that at the 
time of the death of thesaid Julius J. B. Kingsbury the said complain- 
ants, Simon B. Buckner and Mary K. Buckner, were samutelk and 
that they afterwards had issue of said marriage, a daughter, whom 
the defendants are informed and believe to be living; and they also 
admit that the complainant, Simon B. Buckner, became vested with 
a life estate as tenant by the curtesy initiate in any property 
which may have descended to and vested in his said wife, Mary K. 
Buckner. 

These defendants, further answering, say they admit that at 
591 the time of the death of the said Julius J. B. Kingsbury the 
said Henry W. Kingsbury was a minor, and that the com- 
plainant, Simon B. Buckner, had the contro! and management of all 
the real estate which was left by the said Julius J. B. Kingsbury, 
and continued in the management thereof until it was placed under 
the management of Ambrose E. Burnside, some time in December, 
1860. 

These defendants, further answering, admit that the said com- 
plainants, on or about the 15th day of May, 1861, signed, sealed, 
and acknowledged a certain deed or indenture purporting to convey 
to the said Henry W. Kingsbury, now deceased; an undivided half 
of all and singular the lands and premises therein, and also in the 
said eross-bill of complaint in that behalf particularly described, as 
will more fully appear by a certified copy of said deed and certificate 
of acknowledgment thereof, which, when produced, these defendants 
pray may be taken and considered as part of this their auswer herein; 
und these defendants in this behalf allege that the said deed of con- 
veyance was made by said complainants to the said Henry W. 

Kingsbury, deceased, upon and for a valuable consideration 
592 tothem in that behalf, as by the said deed or by a prop- 
erly certified copy thereof, reference being had thereto, will 
more fully appear, but upon what consideration other than that 
stated in said deed these defendants do not know nor can they 
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state, forasmuch as they are strangers thereto, but they are advised 
and will insist that the same is wholly immaterial herein; and 
these defendants further allege that the said deed was and is duly 
acknowledged by the said Mary K. Buckner, and that the certificate 
of acknowledgment stating the particulars thereof was by the officer 
before whom the same was taken at the time thereof endorsed upon 
or annexed to the said deed in manner and form as then was by 
the laws of the State of Illinois required in respect of married women, 
and that the said deed and the said acknowledgment are in due 
form to pass the estate of the said Mary K. Buckner of and in the 
said premises; and these defendants further allege in this behalf 
at the time of the making of the said acknowledgment of said 
deed and at the taking thereof by the said notary public, to wit, on 
the fifteenth dav of May, 1861, the said Mary JK. Buckner 
593 was above the age of eighteen years, and that she did not 
at that time reside in the State of Illinois, but that she then 
resided in the State of Kentucky, and that she then and there, to 
wit, at the county of Jefferson and State of Kentucky, joined with 
her said husband in the execution of said deed, which was after- 
wards duly delivered, whereby she became barred of all estate, right, 
title, and interest in the premises in like manner as if she was sole 
—and of full age; and these defendants further allege that at the 
time of the making of the said acknowledgment and at the taking 
thereof by the said officer the same was made by the said complain- 
ants and taken by the said officer, in conformity with the laws of 
the State of Kentucky, where the said deed was executed as afore- 
said, and that the said acknowledgment was and is good and valid 
to all intents and purposes whatsoever; and these defendants further 
allege that the said deed so made and -knowledged as aforesaid 
ras afterwards, to wit, about tie day of the date thereof, duly de- 
livered by the said complainants to the said Henry W. Kingsbury, 
deceased ; and these defendants do and will insist that the 
594 said deed and the execution and acknowledgment thereof was 
and were in due form of law to convey the said premises therein 
described, and that by the said deed so executed and acknowledged 
the said complainants did thereby, for good and valuable consid- 
eration, convey to the said Henry W. Kingsbury, deceased, all of 
the claim, right, title, and interest of them and each of them of, in, 
and to the therein-described premises. 

These defendants, further answering, say, touching the allegations 
of the said bill of complaint to the effect that the said premises were 
conveyed to the said Henry W. Kingsbury, deceased, as naked 
trustee to hold the same in trust, that they are strangers to all and 
every the said matters in that behalf alleged, and that they cannot 
admit the same to be true, but, on the contrary, they do and will 
insist on strict proof thereof. 

And these defendants further in this behalf, upon their informa- 
tion and belief, deny that the said premises were conveyed to the 
said Henry W. Kingsbury as aforesaid upon legal or valid trust in 

manner and form as is in the said cross-bill of complaint 
595 alleged or supposed ; and these defendants say in this.behalf 
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that by an act of the Legislature of the State of Illinois enti- 
tled “Frauds and Perjuries,” being chapter 44 of the Revised 
Statutes of 1545 and in force at the time of the making of said 
deed of conveyance, and from thence hitherto and now in force 
in this State, it is, amongst other things, enacted that all decla- 
rations or creations of trust or confidences of any lands, tene- 
ments, or hereditaments shall be manifested and proved by some 
writing signed by the party who is by law entitled to declare such 
trust or by his last will in writing or else they shall be utterly void 
and of no effect: Provided, That resulting trusts or trusts created 
by construction, implication, or operation of law need not be in 
writing, and the same may be proved by parlo|[ parol]; and these de- 
fendants allege that the said pretended trusts in the said ecross-bill of 
complaint alleged and shown to the court are not resulting trusts nor 
trusts created by construction, implication, or operation of law, and 
they further allege that the same are not nor have they been hitherto 

manifested nor can they be proved by same or any writing 
596 ~~ signed by the said Henry W. Kingsbury, deceased, nor by his 

last will in writing, and these defendants insist upon the said 
statute and claim the same benefit therefrom as if they had pleaded 
the same. 

These defendants, further answering, say that it may be true, as 
alleged in said cross-bill of complaint, that the said Henry W. Kings- 
bury, now deceased, on or about the 25th day of March, 1862, wrote 
with his own hand — signed a certain instrument of writing in 
and by the said cross-bill called a last will and testament and in 
said biil particularly set forth, but these defendants say they 
and each of them are strangers thereto, and they leave the said 
complainants to make full proof thereof as they may be advised ; 
and these defendants do and will insist that the said pretended in- 
strument of writing is wholly void as a devise of the real estate of 
the said Henry W. Kingsbury, deceased, situated in the State of Ill- 
inois, to wit, the lands and premises aforesaid, and that nothing in 
the said lands and premises passed to tlhe said complainants or either 

of them by or by force of the said pretended instrument of 
597 = writing, and thesedefendants deny that the same was or is suf- 

ficient in the law to manifest or prove any trust or confidence 
of or concerning the lands and premises aforesaid In manner and 
form as the said complainants in their said cross-bill of complaint 
havein that behalf alleged or supposed. 

These defendants, further answering, admit that on or about the 
4th day of December, 1861, the said Henry W. Kingsbury, now 
deceased, intermarried with the said Eva Lawrence, one of these 
defendants, then Eva Taylor; that said Kingsbury was afterwards, 
on or about the 17th day of September, 1862, killed at the battle of 
Antietam, and that afterwards, to wit, on the 16th day of December, 
1862, a posthumous son was born to him of her, the said Eva; that 
he was named after his father and is the complainant in the orig- 
inal bill herein, and that afterwards, on the 26th day of September, 
1865, the said Eva intermarried with the said Albert G. Lawrence, 
the other of these defendants, as is alleged in said cross-bill. 


26? HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 


These defendants, further answering, say that the said Henry W. 

Kingsbury, deceased, was, at the time of his death, in the mili- 

598 tary service of the United States, but that at that time his place 

of residence and domicile was within the State of Conne-ticut, 

and that he was then a citizen thereof,and that he had not at that 

time or afterwards any property, effects, or residence within the State 

of Virginia, wherein it is by the said cross-bill alleged the said pre- 
tended will was written. 

These defendants, further answering, say that the said Henry W. 
Kingsbury, deceased, died seized of all and singular the lands and 
premises in the said cross-bill of complaint described, and that the 
said posthumous son was the only child of said marriage of the said 
Eva and the said Henry W. Kingsbury, deceased ; and these defend- 
ants say that it doth not appear by the said pretended will that it is 
the intention of the said Henry W. Kingsbury, deceased, to disinherit 
the said posthumous child—that is to say, the said complainant in 
the original bill of complaint filed herein; and so these defendants 
say that the said posthumous child became and was upon his birth 
entitled to have and receive all and singular the said lands and tene- 

ments, anything in the said pretended will to the contrary not- 
599 withstanding, and that from thence hitherto the said posthu- 

mous child has been and still is seized of all and singular 
the said premises, subject to the rights of dower therein of the said 
Jane C. Kingsbury, his grandmother, and of the said Eva Lawrence, 
one of these defendants, his mother, and that at the time of the 
filing of the said cross-bill herein the said Simon B. and Mary K. 
Buckner had not nor had either of them nor have they since bad 
any right, title, or interest of, in,and to the said premises or any part 
or parcel thereof in manner and form as they have in and by their 
said cross-bill alleged or claimed. 

These defendants, further answering, say that at the time of the 
filing of the said original bill of complaint herein and from thence 
hitherto the said Eva Lawrence, one of these defendants, has been 
and still is in the enjoyment of her said dower right and interests 
in the said lands and premises by and through the said John 
Woodbridge, receiver, appointed by this court, in manner and form 
and under the proceedings in that behalf in the said original bill of 

complaint alleged and shown, and that she hath good right 
600° to her said dower in and to the said lands and premises and 

every part thereof, anything in the said cross-bill of complaint 
alleged or stated to the contrary notwithstanding. 

These defendants, further answering, say, as respects the said pre- 
tended and stated will and testament of the said Henry W. Kings- 
bury, deceased, and alleged probate thereof under the laws of the 
State of Virginia, that they deny the said pretended paper writing 
was or is executed or made by the said Henry W. Kingsbury, de- 
ceased, in such manner and form as to make the same a good and 
valid devise or last will and testament, and they deny that the same 
was made, published, and declared by the said alleged testator in 
accordance with the laws of the State of Virginia, as in said cross- 
bill alleged, and they allege that at the time and times of the alleged 
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execution thereof and from thence up to the time of his death he, 
said Henry W. Kingsbury, had not any property, real or personal, 
in nor did he then or his estate since owe any debts in said State of 
Virginia, and that at the time of hisdeath and from thence hitherto 

and at the time and times of said alleged probating of the said 
601 paper writing called a last will and testament in ‘the corpo- 

ration court of the city of Aleexandria there was not and 
had not been any property or effects which were of him or belonged 
to him, the said Henry W. Kingsbury, in his lifetime or his estate 
since his death, and that at the time of his death he was not and he 
had never previously thereto been a citizen of nor had his domicile 
within the State State of Virginia. 

And these defendants allege and insist that at the time and times 
when the said proceedings are alleged to have taken place in said 
corporation court touching said probate that said court had not 
nor had it at any time or times previously jurisdiction in the 
premises to permit or allow the said pretended paper to be proved 
in said court as a last will and testament of the said Henry W. 
Kingsbury, and that the said pretended proceedings were without 
notice to these defendants; and these defendants deny all manner of 
illegal or inequitavle pretences wherewith they are by said cross-bill 
charged, without this, at [that] there is any other matter, cause, or 
thing in the said complainant’s said bill of complaint contained mate- 

rial or necessary for these defendants to make answer unto and 
602 not herein or hereby well and sufficiently answered, confessed, 

traversed and avoided, or denied is true, to the knowledge 
or belief of these defendants; all which matters and things these 
defendants are ready and willing to aver and maintain and prove 
as this honorable court — direct, and humbly pray to be hence dis- 
missed with their reasonable costs and charges in this behalf sus- 


tained. 
EVA LAWRENCE, 
ALBERT G. LAWRENCE, 
By their solicitor, B. F. AYER. 


And thereupon, afterwards, to wit, on the 5th day of December, 
A. D. 1870, Simon B. Buckner and Mary K. Buckner, by their 
solicitors, Goudy & Chandler, filed in said court their certain repli- 
cations to the joint and several answers of Eva Lawrence, Albert 
G. Lawrence, and Henry W. Kingsbury in words and figures fol- 
lowing, to wit: 
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Replication. 


STATE OF ILLINOIS, romp 
Cook County, ie 


In the Cireuit Court of Cook County, of the November Term, 1870. 
In Chancery. 


The replication of Simon B. Buckner and Mary K. Buckner, 

603 complainants, to the joint and several answers of Eva Law- 

rence and Albert G. Lawrence, two of the defendants, to the 
cross-bill of said complainants. 

These repliants, saving and reserving to themselves all and all 
manner of advantage of exception which may be had and taken to 
the manifold avows [errors], uncertainties, and insufliciencies of the 
answer of the said defendants, for replication thereunto says that they 
do and wiil aver, maintain, and prove said cross-bill to be true, certain, 
and sufficient in the law to be answered unto by the said defendants, 
and that the answer of the said defendants is very uncertain, evasive, 
and insufficient in the law to be replied unto by these repliants, with- 
out this, that any other matter or thing in the said answer contained 
material or effectual in the law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed or avowed 
[avoided], traversed or denied, is true; all which matters and things 
these repliants are ready to aver, maintain, and prove as this hon- 
vrable court shall direct, and humbly pray as in and by their said 
cross-bill they have already prayed. 

GOUDY & CHANDLER, 
Solicitors for Complainants in said Cross-Bill. 


604 Replication. 


STATE OF ILLINOIs, \ ss: 
Cook County, 


In the Circuit Court of Cook County, of the November Term, A. D. 
1870. In Chancery. 


The replication of Simon B. Buckner and Mary B. Buckner, com- 
plainants, to the answer of Henry W. Kingsbury, by his guardian 
ad litem, to the cross-bill of complaint of said complain-ts. 


These repliants, saving and reserving to themselves all and all 
manner of advantage of exception which may be had and taken to 
the manifold errors, uncertainties, and insufliciencies of the answer 
of the said defendant, for replication thereunto saith that they do 
and will aver, maintain, and prove said cross-bill to be true, certain, 
and sufficient in the law to be answered unto by the said defendant, 
and that the answer of the said defendant is very uncertain, eva- 
sive, and insufficient in the law to be replied unto by these repli- 
ants, without this, that any other matter or thing in the said answer 
contained material or effectual in the law to be replied unto and 


if 


if 
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not herein and hereby well and sufficiently replied unto, con- 
605 _—fessed or avoided, traversed or denied, is true; all which mat- 
ters aud things these repliants are ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly pray as in 
and by their said cross-bill they have already prayed. 
GOUDY & CHANDLER, 
Solicitors for Complainants in said Cross- Bill. 


And afterwards, to wit, at the December term, to wit, on the 24th 
day of December, A. D. 1870, the following, among other, proceed- 
ings were had in said court and entered of record in said cause as 
follows, to wit: 


STATE OF ILLINOIs: 


Cook County Circuit Court. December Term, 1870. 


Henry W. Kinaspury, a Minor, Who Sues by His 
Next Friend, Corypon Beckwitn, 
US. 

AMBROSE E. Burnsipk, Stmon B. Buckner, Mary 
K. Buckner, Jane C. Kingsbury, John J. D. 
Kingsbury, Eva Lawrence, and Albert G. Law- 
rence. 


Original Bill in 
Chancery. 


Cross-Bill in 


Chancery. 


! 
| 
| 
{ 
606 Mary K. Buckner and Simon B. mae 
vs. 

Henry W. Kinespury, JANE C. Kinasspury, Eva 
LAWRENCE, and ALBERTG. LAWRENCE. 

This cause coming on for a final hearing on the bill of complaint, 
the answers and replications, the cross-bill of complaint, the answers 
and replications, and the evidence and proofs taken, produced, and 
read in evidence, and the court being now sufficiently advised in 
the premises— 

It is ordered, adjudged, and decreed that the original bill of com- 
plaint be dismissed without prejudice,and that the defendants thereto 
have and recover their costs in this behalf expended. 

And it is further ordered, adjudged, and decreed that the cross- 
bill of complaint be dismissed without prejudice, and that the de- 
fendants thereto have and recover their costs in this behalf ex- 
pended. 

And it is further ordered that this decree be entered as of the 24th 
day of December, 1870; by and thereupon the complainant in the 
original bill, by his next friend, Corydon Beckwith, prayed an ap- 
peal to the supreme court, and, a bond being waived by the other 

parties, such appeal is allowed. 
607 And thereupon the complainants in the cross-bill prayed 
- an appeal to the supreme court, and, a bond being waived 


_ by the other parties, such appeal is allowed. 


And the parties aforesaid in open court agree that such appeals 
v4—176 


it adel I 
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may be prosecuted to and the record filed in the central grand 
division at its next term, and that one record may be used for both 
appeals. 

And thereupon, afterwards, to wit, on the 31st day of December, 
A. D. 1870, the Honorable John G. Rogers, one of the judges of said 
court, signed a certain certificate of evidence in words and figures 
following, to wit: 


STATE OF ILLINOIs: 
Cook County Circuit Court. December Term, 1870. 


Henry W. Kincsspury,a Minor, Who Sues by His ) 
Next Friend, Corypon Beckwiru, | 
US. | Original Bill 
AMBROSE E. Burnsipg, Sruon B. Buckner, Mary { in Chancery. 
K. Buckner, Jane C. Kingsbury, John J. D. Kings- | 
bury, Eva Lawrence, and Albert G. Lawrence. 


608 Mary K. Buckner and Simon B. BUCKNER } : 
vs. | Cross-Bill in 
Henry W. Kinaspury, Jane C. Kinaspury, Eva { Chancery. 
LAWRENCE, and ALBERT G. LAWRENCE. j 


Certificate of Evidence. 


I, John G. Rogers, a judge of the circuit court of Cook county, 
Illinois, hereby certify that the following evidence was introduced 
and read on the final hearing of the above cause : 


Testimony of the Complainant in the Original Bill. 


1. The statute- of the State of Kentucky in force at the time of 
the acknowledgment by Mary K. Buckner of the certain deed of 
herself and her husband to Henry W. Kingsbury hereinafter put 
in evidence and dated the 15th day of May, 1861. 

And here in open court it was thereupon stipulated that said 
statutes might be here and on appeal in the supreme court read 
with the same effect from the authorized publication thereof as. if 
here inserted at large. 

2. And the following stipulation was also read in evidence: 


Stipulation. 


For the purposes of this trial and the appeal thereof it 

609 is admitted that Henry W. Kingsbury, deceased, had no 

property of any kind in the State of Virginia at the time of 

his death, and that since his death there has been no property in 

said State belonging to his estate except such as may be claimed 
from the following circumstances: 

That General S. B. Buckner, a citizen and resident of Kentucky, 
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had some money on deposit just prior to and on May 9, 1870, in 
Alexandria, in the State of Virginia, and A. E. Burnside, one of the 
executors named in the will or paper purporting to be such, claim- 
ing that said Buckner was indebted to said Kingsbury estate, at- 
tached said money in a suit to recover the amount of said claim ; 
also that at time of Henry W. Kingsbury’s death some books, draw- 
ing-, and papers, not exceeding in value one hundred dollars, 
claimed to belong to Henry W. Kingsbury in were in the possession 
of S. B. Buckner; that afterwards and not more than ten days or 
two weeks before May 9, 1870, the said books, drawings, and papers 
were carried by 8. B. Buckner to Alexandria, in the State of Vir- 

ginia, from some place out of the same, which books, drawing-, 
610 and papers were in Alexandria, in the State of Virginia, at 

the time the said will was probated, and have since remained 


GOUDY & CHANDLER, 
Solicitors for the Parties for Whom They Have Appeared. 


there. 


_ Also copy of power of attorney from Henry W. Kingsbury and 
Jane C. Kingsbury to A. E. Burnside, dated October 22, 1861: 


Know all men by these presents that we, Jane C. Kingsbury, of 
Lynn, Connecticut, and Henry W. Kingsbury, of the U. S. Army, 
have made, constituted, and appointed, and — these presents do 
make, constitute, and appoint, Ambrose E. Burnside, of New York, 
our true and lawful attorney, for us and in our name, place, and 
stead to transact and conduct the buisness of the Kingsbury estate, 
of Chicago; to collect rents, make improvements und repairs, lease 
property, conduct lawsuits, and do whatever else is necessary for the 
interest of the estate, but with no power to dispose of the property 
except in the way of negotiating loans, ete., with the ordinary re- 
strictions, and with no power to lease property for a longer term 
than three vears without our consent, giving and granting unto 

him,said attorney, full power and cuthority to do and perform 
611 = alland every act and thing whatsoever requisite and necessary 

to be done in and about the premises as fully, to all intents and 
purposes, as we might orcould do if personally present, with full power 
of substitution and revocation, hereby ratifying and confirming all 
that the said attorney or his substitute shall lawfully do or cause to 
be done by virtue hereof. 

In witness whereof we have hereunto set our hands and seals the 
22nd day of October, in the year one thousand eight hundred and 
— one. 

[SEAL. ] HENRY W. KINGSBURY, 
U7. 8. Army. 
JANE C. KINGSBURY. 


Sealed and delivered in presence of— 
JAMES H. CAUSTEN, 
To H. W. Kingsbury. 
OLIVER J. LAY, 
To Jane C. Kingsbury. 
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DIsTRICT OF eerreengmg i. 
i 0 wit: 

City of Washington, 

Be it known that on the twenty-second day of October, in the year 
one thousand eight hundred and sixty-one, before me, James H. 
Causien, notary public, personally appear- H. W. Kingsbury, the 
maker of the aforegoing letter of attorney, and acknowledged the 
above letter of attorney to be his act and deed. 

In testimony whereof I have hereunto subscribed my name 
612 the day and year last above written and affixed my notarial 
seal. 
[SEAL. | JAMES H. CASTEN, 
Notary Public. 


STATE OF CONNECTICUT, ie 
New London County, Old Lynn, 


Be it known that on the thirteenth day of October, A. D. 1861) 
before me, Oliver J. Lay, notary public, personally appeared Jane 
C. Kingsbury, one of the makers of the foregoing power of attorney, 
and acknowledged the same to be her act and deed. 

In testimony whereof I have hereunto subscribed my name the 
day and year last above written and affixed my notarial seal. 

[L. s.] OLIVER J. LAY, 
Notary Public. 


No. 49305. Filed November 7th, 1861. 


The complainants in the cross-bill and the defendants to the 
original bill also offered and read in evidence the following proof, to 
wit: 

1. A patent issued by the State of Illinois to Robert Kinzie, dated 
July 5, 1833, granting and conveying in fee lot 5,in block 35, in the 

original town of Chicago, Cook county, Illinois, according to 

613 the plat of said town made by the commissioners of the Illinois 

and Michigan canal, laid out in the S. 3, section 9, township 

39 N., — 14 E., of the 3d principal meridian, being canal land, re- 

citing that said lot had been purehased by said Kinzie Sept. 27, 1830. 

.2. A deed from Robert Kinzie to Julius J. B. Kingsbury, dated 

Mav 51, 1853, conveying in fee, with the usual covenants of title 
and warranty,the same lot for the consideration of $60. 

¥. A patent issued by the State of Illinois to John B. Beaubien, 
dated July 18, 1831, granting and conveying in fee lot 6, in block 
35 aforesaid, reciting that it had been purchased by said Beaubien 
Sept. 27, 1830. 

4. A deed from John B. Beaubien and wife to Julius J. B. Kings- 
bury, dated May 3], 1833, conveying in fee said lot 6,in block 35 
aforesaid, for the consideration of $50. 

5. A patent issued by the State of Illinois to James Kinzie, dated 
October 20, 1831, granting and conveying in fee the E. 4 N. W. }, 
section 9, township 39 N., of range 14 E., of the 3d_ principal 
meridian, containing eighty acres and being canal land, and which 
had been sold to said Kinzie Sept. 28, 1830, for $140. 


\ 


\ 
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614 6. A deed from James Kinzie and wife to Julius J. B. Kings- 
bury, dated May 30, 1833, and recorded May 381, 1853, in 
Book A, page 139, which reads as follows : 


This indenture, made and entered into this thirtieth day of May, 
in the year of our Lord one thousand eight hundred and _ thirty- 
three, by and between James Kinzie — Leah Kinzie, his wife, of 
the town of Chicago, Cook county, Illinois, and Lieutenant Julius 
J. B. Kingsbury, of the United States Army, witnesseth : 

That the said James Kinzie and Leah Kinzie, his wife, party of 
the first part aforesaid, for and in consideration of the sum of seven 
hundred dollars, current money of the United States, to them in 
hand paid by the said Julius J. B. Kingsbury, party of the second 
part aforesaid, the receipt whereof is hereby acknowledged and the 
said party of the second part therefrom discharged, have granted, 
bargained, sold, aliened, released, and confirmed, and by these 
presents doth bargain, and sell, alien, release, and confirm, unto the 
said Julius J. B. Kingsbury the following-described lot or parcel of 

land situate, lying, and being in Cook county, in the State of 
615 Illinois, and adjacent to the town of Chicago, and described 
and bounded as follows, to wit: 

From the southeast corner of the town of Waubansia, commenc- 
ing at the southeast corner of lot number one, in block number one, 
in the said town of Waubansia (James Kinzie’s Addition to the 
town of Chicago), adjoining Kinzie street, in town of Chicago (as 
laid off by the commissioners of the Illinois and Michigan canal), 
at a stake at the said corner of said lot on the soutnwest bank of 
the North Branch of the Chicago river, at or near the water’s edge 
on the said bank of the said branch of the said Chicago river, con- 
tinuing at about north twenty-eight — west along the said south west 
bank of the North Branch of the said Chicago river, varying In dis- 
tance from the water’s edge in proportion to the distance of the east 
and west lines dividing the lots, blocks, streets, and alleys of blocks 
one, two, and three, in the said town of Waubansia, with the excep- 
tion of lot number eight, in block number two, which was conveyed 
by thesaid James Kinzie and Leah, his wife, to Seth Johnson, which 
said lot extends eastwardly unto the centre of the channel of the 

North Branch of the Chicago river to the intersection of the 
616 west line of the town of Waubansia; thence north and termi- 

nating in the Chicago river; thence from a stake ninety 
links from the corner, from which a poplar bears north seventy 
— east and a lynn bearing south eighty-four degrees six — nineteen 
chains and two links to a stake, from which a lynn bears north 
seventy eight — thirty — west, and also bears north two — thirty 
— west; thence twenty-two chains and seventy-five links to a corner 
established by the commissioners of the Illinois and Michigan canal; 
thence four chains and forty-six links to the Chicago river (North 
Branch) ; thence three chains and forty-five links to the place of be- 
grinning, the same being the one equal half of the remaining part of 
the east half of the northwest quarter of section number nine, in 
township number thirty-nine north, range fourteen east, after taking 
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therefrom the said town of Waubansia, and the said half of the said 
remaining part of said tract of land is supposed to contain thirty- 
five acres or near that quantity, be the same more or less : 

To have and to hold the said tract or parcel of land before de- 
scribed and hereby conveyed to the said Julius J. B. Kingsbury, 

his heirsand assigns forever, and to his and their only proper 
617 use and benefit and behoof, together with all and singular the 

rights, privileges,and appurtenances, rents, issues, and profits, 
remainder and remainders, reversion and reversions, unto the same 
belonging or in anywise appertaining. 

And the said James Kinzie and Leah Kinzie, his wife, hereby 
covenants and agrees to and with the said Julius J. B. Kingsbury 
that before the unsealing.and delivery of these presents they were 
well seized of the premises hereby conveyed of a good, indefeasable 
estate in fee simple, and that they had good right, full power, and legal 
authority to sell and convey the same in manner and form afore- 
said, and that the same is free from all incumbrances whatever. 

And the said James Kinzie and Leah, his wife, further covenants 
and agrees to and with the said Julius J. B. Kingsbury that they 
will warrant and forever defend the premises hereby conveyed 
against the claim or claims of any person or persons claiming by, 
or through or under them, or against the claim or claims of any other 
person or persons whomsoever. 

In testimony whereof the said James Kinzie and Leah, his 
618 wife, have hereto set their hands and affixed their seals, at 
Chicago, the day and year first above written. 
JAMES KINZIE. _ 
LEAH KINZIE.  [sRAL. 


Signed, sealed, and delivered in the presence of— 
JESSE WALKER. 
E. A. BOND. 
ENOCH DARLING. 


STATE OF ILLINOIS, | , 
Cool: County, 


This day personally appeared before me, the undersigned, a justice 
of the peace in and for said county, James Kinzie and Leah Kinzie, 
wife of the said James, both personally known to said justice to be 
the real persons who executed the foregoing deed of conveyance, 
who then, before said justice, acknowledged that thev signed, sealed, 
and delivered said deed freely and voluntarily for the uses and pur- 
poses therein mentioned. ; 

And the said Leah, the wife of the said James, in a private exam- 
ination by me, separate and apart from her said husband, declared 
that she executed the said deed freely and with her own consent, 

without fear or compulsion of her said husband. : 
619 Given under my hand and seal this 30th day of May, 1833. 
ISAAC HARMON, J. P. [sEAt.] 


RICH’D J. HAMILTON, Rec. 


Recorded May 31st, 1838. 
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7. A deed from Julius J. B. Kingsbury to Simon B. Buckner, dated 
January 22, 1855, conveying in fee, for the consideration of $400,000, 
a part of the tract of land deseribed in the preceeding deed and de- 
scribed as follows: Commencing on Kinzie street, at a point seventy 
feet east from the east bank of the North Branch of the Chicago river, 
thence running northwesterly on a line seventy feet distance from 
the east bank of the North Branch and parallel thereto, to the south 
line of Sedgwick’s Addition to Chicago, being the north line of the 
tract described in the preceeding deed, and extending far enough 
west to include all the lands owned by the grantor in said E. $ N. 
W. 4, section 9, — 39 N., — 14 E., aforesaid, and west of said line, 
which deed was recorded January 25d, 1855. | 

8. A certified.copy of the paper purporting to be the will of Henry 
W. Kingsbury, deceased, and proof thereof from the corporation 
court of the city of Alexandria, in the State of Virginia, which reads 
as follows, to wit: 


620 “ Expecting soon to start upon a military expedition where 
death may overtake me, I leave this as a record of my wishes 
respecting the disposition of my property: 

“To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appr-isal may 
be valued at that amount. 

“'fo my sister, Mary K. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, IIl., left by my father, Julius J. B. Kings- 
bury, deceased. 

“To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 
lars, which I trust he will expend in completing his education. The 
remainder of my property of every description | leave to my devoted 
wife, Eva. I desire, moreover, that the provisions of this will may 
be carried out so that the yearly income of my wile for her own per- 
sonal support shall never be less than two thousand dollars ($2,000). 

“As executors I name Ambrose EK. Burnside, of Rhode Island, and 
Capt. John Taylor, com. dep’t, U. 8. Army.” 

Signed at Fortress Monroe, Va., March 25th, 1862. 
621 HENRY W. KINGSBURY, 
Fir-t Lieutenant 5th Reg’t Artillery, U. S. Army. 


STATE OF VIRGINIA: 
Corporation Court of the City of Alexandria, May 9, 1870. 


A writing purporting to be the last will and testament of Henry 
W. Kingsbury was produced in court by C. W. Wattles, and there 
being no subscribing witness thereto, 8S. B. Buckner and Charles 
H. Hatch were sworn and deposed that they are well acquainted with 
the testator’s handwriting, and verily believe the said writing and the 
name thereto subscribed to be wholly written by thetestator’s own hand; 
whereupon the said writing is ordered to be recorded as the true and 
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last will and testament of the said Henry W. Kingsbury, deceased ; 
and at a corporation court for the city of Alexandria continued 
and held on the 10th day of May, 1870, Ambrose E. Burnside, one 
of the executors named in the last will and testament-of Henry W. 
Kingsbury, deceased, on motion of C. W. Wattles, has leave to 
qualify. 

Whereupon he executed his bond, with James M. Stuart 
622 his security, in the penalty of five hundred dollars, condi- 

tioned according to law. 


STATE OF VIRGINIA, } i 
Corporation Court of the City of Alexandria, 


I, Morton Marye, clerk of the corporation court of the city of Alex- 
andria, in the State of Virginia, do hereby certify that the foregoing 
is atrue and complete copy of the last will and testament of Henry 
W. Kingsbury, deceased, and of the proof thereof before said court 
as the same appears of record in my office; and I further certify that 
the said will was duly executed and proved agreeably to the laws 
and usages of the State of Virginia, in which the same purports to 
have been executed. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court this 5th day of July, A. D. 1870. 

[SKAL. | MORTON MARYE, Clerk. 


STATE OF VIRGINIA, 
Alexandria City, 


I, Enoch M. Lowe, only judge of the corporation court of the city 
of Alexandria, in the State of Virginia, do hereby certify 
623 that Morton Marye, who hath given the preceeding certifi- 
cate, is clerk of the said court, and that his attestation is in 
due form. 
Given under my hand this fifth day of July, A. D. 1870. 
Kk. M. LOWE, 
Judge of the Corporation Court of the City of Alexandria. 


9. A certified copy of same, together with the order of the county 
court of Cook county, Illinois, which reads as follows, to wit: 


SraTE OF ILLINOISs, 
Cook County, 


I, John G. Gindele, clerk of the county court of Cook county, in 
the State aforesaid, do hereby certify that the annexed is a trueand 
complete copy of the last will and testament of Henry W. Kings- 
bury, deceased, together with the proof thereof before the corpora- 
tion court of the city of Alexandria, Virginia, and the certificate 
authenticating the same, and of the order of the county court of 
Cook county, in the State of Illinois, in regard thereto, as the same 
appears and remains of record in my office. 
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In testimony whereof I have hereunto set my hand and 
624 affixed the seal of said county court, at Chicago, in said 
county, this twenty-fifth day of July, A. D. 1870. 
[SEAL. | JOHN G. GINDELE, Clerk. 


[Int. rev. stamp, 5c., cancelled. ] 


Expecting soon to start upon a military expedition where death 
may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property. 

To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appr-isal may 
be valued at that amount. 

To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the ‘a 
erty in the city of Chicago, Illinois, left by my father, Julius J. B. 
Kingsbury, deceased. 

To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 
lars, which I trust he will expend in completing his education. 

The remainder of my property of every description I leave to my 
devoted wife, Eva. 

I desire, moreover, that the provisions of this will may be 

625 so carried out that the yearly income of my wife for her own 

| personal support shall never be less than two thousand dol- 
lars ($2,000). 

As executors I name General Ambrose FE. Burnside, of Rhode 
Island, and Capt. John Taylor, com. dep’t, U.S. Army. 

Signed at Fortress Monroe, Va., March 25th, 1862. 

HENRY W. KINGSBURY, 
[st Lieutenant 5th Reg’t Artillery, U. S. Army. 
STATE OF VIRGINIA: | 
Corporation Court of the City of Alexandria, May 9th, 1870. 


A writing purporting to be the last will and testament of Henry 
W. Kingsbury was produced in court by C. W. Wattles, and there 
being no subscribing witness thereto, 8. B. Buckner and Charles H. 
Hatch were sworn and deposed that they are well acquainted with 
the testator’s handwriting, and verily believe the said writing and 
the name thereto subscribed to be wholly written by the testator’s 
own hand. 

Whereupon the said writing is ordered to be recorded as 

626 the true last will and testament of the said Henry W. Kings- 

bury, deceased; and at a corporation court for the city of 

Alexandria continued and held on the 10th day of May, 1870, Am- 

brose E. Burnside, one of the executors named in the last will and 

testament of Henry W. Kingsbury, deceased, on motion of C. W. 
Wattles, has leave to qualify. 

Whereupon he executed his bond, with James M. Stewart his 
security, in the penalty of five hundred dollars, conditioned accord- 
ing to law. 
39—176 
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STaTEe OF VIRGINIA, 2 
Corporation Court of the City of Alexandria, J ° 


I, Morton Marye, clerk of the corperation court of the city of 
Alexandria, in the State of Virginia, do hereby certify that the 
foregoing is a true and complete copy of the last will and testa- 
ment of Henry W. Kingsbury, deceased, and of the proof 
thereof before said court as the same appears of record in my 
office; and I further certify that the said will was duly executed 
and proved agreeably to the laws and usages of the State of Vir- 
ginia, in which the same purports to have been executed. 

In testimony whereof I have hereunto subscribed my name and 

affixed the seal of said court this fifth day of July, A. D. 1870. 
627 [SEAL. ] MORTON MARYE, Clerk. 


STATE OF VIRGINIA, \ 
Alexandria City, 


I, Enoch M. Lowe, only judge of the corporation court of the city 
of Alexandria, in the State of Virginia, do hereby certify that Mor- 
ton Marye, who hath given the preceeding certificate, is clerk of the 
said court, and that his attestation is in due form. 

Given under my hand this fifth day of July, A. D. 1870. 

E. M. LOWE, 
Judge of the Corporation Court of the City of Alexandria. 


STATE OF ILLINOIS, _ 
Cook County, 


Be it remembered that on this day, to wit, on the eleventh day of 
July, A. D. 1870, the same being one of the days of the July term 
of the county of Cook court—present thereat, Hon. M. R. M. Wal- 
lace, judge; Benj. L. Cleaves, coroner and ez offi. sheriff; John G. 
Gindele, clerk—the following, among other, proceedings were by 
and before said court had and entered of record: 


628 Henry W. Kincsspury Estate. 


Ordered to put on record an authenticated copy of the will of 
deceased. 

And now comes Ambrose E. Burnside, one of the executors named 
in the will herein mentioned, by his attorneys, Gowdy & Chandler, 
and presents a copy of the last will and testament of Henry W. 
Kingsbury, deceased, and the proof thereof before the corporation 
court of the city of Alexandria, in the State of Virginia, with a cer- 
tificate of the clerk of said court under the seal of said court; that 
the same is a true and complete copy of the last will and testament 
of Henry W. Kingsbury, deceased, and of the proof thereof before 
said court as the same appears of record in his office, and that the 
said will was duly executed and proved agreeably to the laws and 
usages of the State of Virginia, in which the same purports to have 
been executed, and with a certificate of the only judge of said court 


ae 
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to the official character of said clerk, and that the attestation is in 
due form, and moves the court to admit the same to record. 

_ And it appearing to the court that the said last will and 
629 testament of Henry W. Kingsbury, deceased, was executed 

and proved agreeably to the laws and usages of the State of 
Virginia, in which the same was executed, and that the copy of said 
will and the probate thereof is duly certified according to the law of 
the State of Illinois, and that said will touches and concerns real 
estate and other property in the State of Illinois— 

It is by the court ordered that the said will and proof thereof, 
certified as aforesaid, be recorded, and that the same be treated and 
considered as good and available in law in like manner as wills made 
and executed in this State. 


10. The letters executory issued by the corporation court of the 
city of Alexandria, in the State of Virginia, which reads as follows, 
to wit: 


STATE OF VIRGINIA, 
City of Alexandria, 


Whereas H. W. Kingsbury, deceased, by his last will and testa- 
ment did make, constitute, and ordain Gen’! Ambrose E. Burnside, 
of Rhode Island, and Capt. John Taylor, com. d’p’t, U. S. Army, ex- 

ecutors thereof, and at a corporation court held for the city of 
630 Alexandria, Va., before the judge of said court, on the ninth 

day of May, in the year 1870, the said last will and testament 
was proved according to law, and at a corporation court for the city of 
Alexandria, Va., continued and held on the tenth day of May, in the 
year 1870, Ambrose E. Burnside, one of the said executors, having 
performed what the laws of this Commonwealth in that case require, 
certificate was granted him for obtaining a probate of the said will 
in due form : 

Therefore, to the intent that the said will (a copy whereof is 
hereunto annexed) may be well and truly perform-— 

I, E. M. Lowe, being the only judge of the said court, doth issue this 
probate and hereby authorize and empower the said Ambrose E. Burn- 
side, executor as aforesaid, well and truly to collect and administer 
all and singular the goods, chattels, and credits of the said Henry 
W. Kingsbury, deceased, according to the true intent and meaning of 
the said will'and according to law, hereby requiring the said exec- 
utor to make and exhibit into the said corporation court a true and 
perfect inventory of the said goods, chattles, and credits, and also to 

make a just and true account of his actings and doings therein 
631 when thereto lawfully required. 
Given under my hand and the seal of the said court this 
tenth day of May, in the year 1870. 
E. M. LOWE, 


Judge Corporation Court of the City of Alexandria, Va. 


Teste: MORTON MARYE, 
Clerk of the Corporation Court of the City of Alexandria, Va. 
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Expecting soon to start upon a military expedition where death 
may overtake me,I leave this as a record of my wishes respecting 
the disposition of my property. 

“To my mother, Jane C. Kingsbury, 1 leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appr-isal may 
be valued at that amount. 

“To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, II1., left by my father, Julius J. B. Kings- 
bury, deceased. 

“To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 

lars, which I trust he will expend in completing his education. 
632 “The remainder of my property of every description I leave 

to my devoted wife, Eva. I desire, moreover, that the pro- 
visions of this will may be carried out so that the yearly income of 
iny wife for her own personal support shall never be less than two 
thousand dollars ($2,000). 

“As executors I name Ambrose E. Burnside, of Rhode Island, 
and Capt. John Taylor, com. dep’t, U. S. Army.” 

Signed at Fortress Monroe, Va., March 25th, 1862. 

HENRY W. KINGSBURY, 
First Lieutenant 5th Reg’t Artillery, U. S. Army. 

(A copy.) 

Teste: MORTON MARYE, 

Clerk of the Corporation Court of the City of Alexandria, Va. 


11. The statutes of the State of Virginia. And it was stipulated 
and agreed that reference might be made to said statutes, printed by 
authority of the State, by either party, both in this court and the 
supreme court, the same as if they were copied at large in the record 
in this case. 

12. A certified copy of an order from the county court of 

633 Cook county, Illinois, entered July —, 1870, showing that the 

complainant in the original bill had taken and perfected an 

ag from the order of July 11, 1870, offered in evidence hereto- 
ore. 

13. A map of the city of Chicago. 

14. The following deposition of Simon B. Buckner, together with 
the certified copy of the deed attached thereto from Simon B. Buck- 
=— Mary K. Buckner to Henry W. Kingsbury, dated May 15th, 


STATE OF ILLINOIS, 
County of Cook, 


Tine People of the State of Illinois to George M. Davie, Esq., of the 
city of Louisville, county of Jefferson, State of Kentucky: 
Whereas it has been represented to us that Simon B. Buckner is 

a material witness in a certain cause now depending in our circuit 

court uf Cook county, in and for the county of Cook aforesaid, be- 
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tween Henry W. Kingsbury, by his next friend, Corydon Beckwith, 
complainant, and Ambrose E. Burnside and other defendants to the 

bill,and Mary K. Buckner and Simon B. Buckner, complain- 
634 ants,and Henry W. Kingsbury and other defendants to the 

cross-bill, and that the said witness resides at Louisville afore- 
said, without the said State of Illinois, and that his personal attend- 
ance cannot be procured at the trial of the said cause— 

Now, know ye that we, in confidence of your prudence and fidelity, 
have appointed you commissioner to examine the said witness, and 
do therefore authorize and require — to cause the said witness to 
come before you at such time and place as you may therefore desig- 
nate and appoint, and diligently to examine the said witness on the 
oath or affirmation of the said witness by you first duly in that be- 
half administered, and faithfully to take the deposition of the said 
witness upon all interrogatories inclosed with or attached to these 
presents, both on the part of the said plaintiffs and of the said de- 
fendants aud none others, and the same, when thus taken, together 
with this commission and the said interrogatories, to certify unto 
our said circuit court of Cook county with the least possible de- 

lay. 
635 Witness Norman T. Gassette, clerk of our said court, and 
seal thereof, in said county, this 29th day of November, A. D. 


1870. 
[L. s.] NORMAN T. GASSETTE, Clerk. 


STATE OF ILLINOIs, _ 
Cook County, wae 


In the Cireuit Court of Cook County. 


Henry W. Kinospury, by His Next Friend, Cory- 
nN Beckwit :, 
DON | — Bill of Com- 
a > plaint. In 
AmsroseE FE. Burnsipr, Jane C. Kinaspury, Mary [ sell 
J. Buckner, Simon B. Buckner. John J. D. Kings- ” 
bury, Eva Lawrence, and Albert G. Lawrence. | 
Mary K. Buckner and Simon B. BucKNER 
vs. Cross-Bill. In 
Henry W. Kinassury, Eva LAWRENCE, ALBERT G. Chancery. 


LAWRENCE, and JANE C. KINGSBURY. 


To the complainant in said original bill and the defendants to said 
cross-bill of complaint and their solicitors: 

_ Take notice that on the thirtieth day of November, A. D. 
636 1870, at 10 o0’clock in the forenoon of said day, or as soon 

thereafter as counsel can be heard, the undersigned will sue 
out of the office of the clerk of the circuit court of the county of Cook 
aforesaid a dedimus potestatum or commission, under the seal of 
said court and directed to George M. Davie, Esq., of the city of 
Louisville, in the county of Jefferson and State of Kentucky, or 
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to any judge or justice of the peace of the county and State last 
above mentioned, to take the deposition of Simon B. Buckner upon 
the interrogatories hereto attached to be read in evidence on the 
part of the complainants in said cross-bill and defendants to said 
original bill on the hearing of the above-entitled cause, pending in 
the said circuit court on the chancery side thereof, when and where 
you can appear and file cross-interrogatories and join in said com- 
mission if you so wish. 
Dated this twenty-second day of November, A. D. 1870. 
GOUDY & CHANDLER, 
Solicitors for said Complainants in said Cross-Bill, &e. 


We hereby acknowledge service of the foregoing notice and 

637 attached interrogatories by a copy thereof this twenty-second 
day of Novem ber, A. D. 1870, and consent that the commis- 

sion may issue at the time named above, any longer notice being 


hereby waived. 
B. F. AYER, 
Attorney for Albert G.and Eva Lawrence. 
C. BECKWITH, 
Guardian ad Litem of Henry W. Kingsbury. 


Interrogatories referred to in the foregoing notice and to be an- 
swered by Simon B. Buckner, a witness to be produced, sworn, and 
examined under and by virtue of the annexed commission, before 
George W. Davie, Esq., or any judge or justice of the peace of the 
county and State last mentioned in the within notice in the cause 
therein mentioned and referred to and now pending in the circuit 
court of Cook county, in the State of Illinois, wherein Henry W. 
Kingsbury is complainant in the original bill and Ambrose E. Burn- 
side, Jane C. Kingsbury, Mary K. Buckner, Simon B. Buckner, John 
J. D. Kingsbury, Eva Lawrence, and Albert G. Lawrence are defend- 

ants thereto, and Mary K. Buckner and Simon B. Buckner 
638 arecomplainants in the cross-bill, and Henry W. Kingsbury, 

Eva Lawrence, Albert G. Lawrence, and Jane C. Kingsbury 
are defendants thereto, on the part and behalf of said complainants in 
said cross-bill and defendants, Ambrose E. Burnside, Jane C. Kings- 
bury, Mary J. Buckner, Simon B. Buckner, and Jolin J. D. Kings- 
bury, to said original bill, as follows, to wit: 

Int. 1. What is — name, age, and place of residence? A. 

Tnt. 2. Are you one of the defendants to the original bill and com- 
plainant i in the cross-bill in this suit? A. 

Int. 3. Are you acquainted with the other parties to this suit, or 
any of them; A. and, if so, how long have you known them re- 
spectively ? 

Int. 4. What relation, if any, do you bear to Mary K. Buckner, 
one of the complainants i in said cross-bill, and when did that rela- 
tion commence ? A. 

Int. 5. Were vou or not acquainted with Julius J. B. Kingsbury 
in his lifetime; A. and, if yes, for how long before his death had 


you known him? A. 
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Int. 6. When did he die; A.and did he die testate or intestate ? 
A. 
639 Int. 7. State, if you know, what children the said Julius J. 
B. Kingsbury left him surviving at his death; A. and did he 
leave any descendants of children? A. 

Int. 8. Were you or not acquainted with Henry W. Kingsbury, 
son of said Julius J. B. Kingsbury, in his lifetime; A. and, if yea, 
when did you first become acquainted with him and how intimately 
did you know him? A. 

Int. 9. State whether or not prior to the death of said Julius J. B. 
Kingsbury you were in any manner connected with the manage- 
ment of his property in Chicago; A. and, if yea, state fully and par- 
ticularly what such connection was and give a history thereof. A. 

Int. 10. State whether or not you ever had at any time prior to 
his death any beneficial interest in any of said property or was the 
real owner thereof. A. 

Int. 11. State the circumstances under which the deed dated Janu- 
ary 22d, 1855, executed by Julius J. B. Kingsbury, conveying a strip 
of the so-called “ Kingsbury tract,” seventy feet in width, along the 
east bank of the Chicago river, to you was executed. A. 

Int. 12. What, if anything, was the consideration of that convey- 

ance? A. 
640 Int. 13. State, if you know, what was the object of that 
conveyance. A. 

Int. 14. State whether or not subsequently tothe death of said Ju- 
lius J. B. Kingsbury you were in any manner connected with the 
management of the property which he left in Chicago; and, if so, 
state particularly what that connection was and give a_ history 
thereof. A. 

Int. 15. When did you cease to have the charge and management 
of said property? A. 

Int. 16. After you ceased to have the direct charge and manage- 
ment of said property who succeeded you in the care thereof? A. 

Int. 17. Under what arrangement did Ambrose E. Burnside take 
charge of said property; A. by whom made; A. and state fully 
the facts in regard thereto? A. 

Int. 18. Where did you and your wife reside May 15, 1861? A. 

Int. 19: Examine Exhibit A, attached to this commission, pur- 
porting to be a copy of a deed purporting to have been executed by 
yourself and said Mary K. Buckner, and state fully the cireum- 
stances under which the original deed of which said exhibit is a 

copy was executed. A. 
641 Int. 20. Who prepared thesame? A. 
Int. 21. When and where was it executed? A. 

Int. 22. Who were present? A. 

Int. 23. Where was said Henry W. Kingsbury at the time of its 
execution? A. 

Int. 24. How long prior to the time of its execution had you then 
last seen it; A. and when? A. 

Int. 25. State whether or not you or said Mary K. Buckner had 
prior to the execution of said deed any understanding or arrange- 
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ment with the said Henry W. Kingsbury about the execution of 
said deed or in presence of which said deed was exeeuted. A. 

[nt. 26. Had you or Mary Kk. Buckner any communieation, either 
in person, by mail,or otherwise, with said Hlenry W. Kingsbury upon 
the subject of the execution of said deed to him prior to its execu- 
tion; A. and, if vea, What communication? — A, 

Int. 27. What.if anvthing, was the consideration of said deed? A. 

lnt. 28. State whether or not any money or other consideration 
was paid to you or said Mary Kk. Buckner by said Henry W. hKings- 

bury Or any other person tor sald deed : = 
42 Int. 20. Was there anv bargain, sale, or itt ot the prem- 
ises described In said deed by you or your wile to llenry W. 
Kingsbury? <A. 

Int. 30. Where did said Henry W. Kingsbury first learn of the 
execution of said deed? A. 

[nt. $31. When did you next see him after the execution of said 
deed; A. and where? A, 

Int. 52. When and where, if ever, did vou first have any con- 
versation with him about said deed, and state fully what was said? 


Int. 33. Did you or not ever have any other conversation with 
him or make any other communication to or receive any other com- 
munication Irom him, either belore or alter the execution of sald 
deed, In relation thereto? d. And 1 yea, state Lue same fully and 


when it occurred’? <A. 


[nt. 34. What was the cause, object. or intent of the execution of 
said ct ead OY Vou f mtate tue sale Iully. A. 


Int. So. State, 1f you know, what was the object, intent, and in- 
ducement of the execution of said deed by said Mary WK. Buekner, 
aud state What means ol knowledge you liad thereof at the time ot 
sald execution. A, 
643 Lunt. o6. What, if anything, did you do with said deed after 
itsexecution? A, 
Int. o7. Was it ever delivered to the said Henry W. Kingsbury ? 
A. 


| 4? © Bs } ’ } ’ , 
Int. 3S. What cid vou understand the value of the premises de- 


scribed In said Geéd, to wit, the undivided half of the Kingsbury 
tracts and iots v and 0,1) bIOCK ov, Original town ol hicayo, Was abl 
time Ot the execution O| Salad deed 4 A. 


| ‘ , ; tir bee ; ye " har | + | ] oa] ] 9% ‘ ] } 
int.o, State What other property tuan that deseribed 1n sald deed, 


lI any, Live sala Mary A. puckher Wis } ossessed. oOlat toe tlne ol the 


execution of said deed A. and what its value was. <A. 

Int. 40. State what other roperty, il any, the said lienry W. 
Kingsbury then had A. and its value. A, 

Int. £1. Stute whether or not you were present when the said deed 
Was signed and acknowledged by said Mary Wk. bueckner. A. 

[rit. ia. lor how | mie atime prior to ihe execution of sald deed 


had Vou elit riained the Nlentioh ol Purpose W biel you sought to 
carry oul DY lis execullol . he 

Int. 45. What was the relation of yourself and Mrs. Bueck- 
644 ner with said Ilenry W. Kingsbury at the time of the execu- 


4- 
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tion of said deed, and what had there been prior thereto? A. 

Int. 44. State whether or not after the execution of said deed said 
Henry W. Kingsbury made any claim to the premises deseribed in 
said deed or exercised any acts of ownership over the same; and, if 
so, What claim or what acts. A. 

Int. 45. What change, if any, took place in the management of 
said property or the manner in which the rents and profits thereof 
were disposed of upon or after the examination of said deed? A. 

Int. 46. What part, if any, had the said Henry W. Kingsbury 
ever taken in the management of the said property to your knowl- 
edge prior to the 25th of March, 1562? A. 

Int. 47. In what manner had the income derived therefrom, sub- 
sequent to the death of the said Julius J. B. Kingsbury and before 
March 25th, 1862, been disposed of? A. 

Int. 48. Where and in what manher was the life of Henry W. 
Kingsbury passed? A. 

Int. 49. Give the full name of Mrs. Buckner before her marriage. 

A. 
645 Int. 50. When, from whom, and under what circumstances 
did you first learn that said Henry W. Kingsbury left any 
will or writing purporting to be his last will and testament? A. 

Int. 51. State, if you know, to what congressional district said 
Henry W. Kingsbury was credited upon his appointment as a cadet 
at West Point. A. 

Int. 52. If you know of anything further which would be of ad- 
vantage to the complainants in the cross-bill and the defendants to 
the original bill of complaint in this cause, state the same fully. A. 

Int. 53. State whether there was any child or children issue of 
your marriage with Mrs. Buckner ; and, if yea, state when the same 
was or were born, and state whether the same is or are now living. 


A. 
GOUDY & CHANDLER, 


Solicitors, ete. 
(Book 212 of Deeds, page 624.) 


Be it known that Simon B. Buckner and Mary K. Buckner, his 
wife, of the city of Louisville and State of Kentucky, in considera- 
tion of the sum of one dollar in hand paid and the natural love and 

affection we bear to our brother, Henry W. Kingsbury, do 
646 hereby grant, bargain, sell, and convey to said Henry W. 

Kingsbury, of the United States Army, his heirs and assigns 
forever, the following property, viz: 

One undivided half of lots number- five (5) and six (6), in block 
number thirty-five (35), in the original town of Chicago, in the 
county of Cook and State of Illinois, and also all our right, title, 
and interest in the Kingsbury tract, so called, being the tract of 
thirty-five acres, more or less, purchased from James Kinzie by the 
late Major Julius J. B. Kingsbury, of the U.S. Army, as per deed 
of said Kinzie, on record in the clerk’s office of Cook county, Illi- 
nois, the said tract being the south half of what remained of the 
36—176 
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649 Counsel for Mrs. Eva Lawrence. one of the defendants to the 


original bill and to the cross- “bill in this cause, object to direct 
interrogatories numbered 19, 20, 21, 22, 25, 24, 25, 26, 27, 28, 29, 


30, 31, 32, 35, 34, 35, 36, 37, 3, 39, 40, 41, 42, 45, 44, 45, ‘46, 47, and 
48, propounded to Simon B. B uckner, and to each of them severally, 
as immaterial and incompetent, and propose the following cross- 
interrogatories to be answered by the said witness: 

Cross-interrogatory 1. Were you or not, at the time of the execu- 
tion of the deed referred to in direct interrogatory 19, a citizen of the 
State of Kentucky? If yea, how long had you then been a citizen 
of that State? A. 

Cross-int.2. Did you at the time referred to in the preceeding cross- 
interrogatory hold any official position in the State of Kentucky? 
A. If yea, what position? A. And if you held more than one office, 
state what offices you held and for how long a term you had then 
heid any such office or offices. A. 

Cross-int. 3. Had you been at any time previous to the year 1861 

connected with the United States Military Establishment? 
650 A. If yea,state when, where,and how that connection first com- 

menced, how long continued, what positions you held during 
that time in the Army of the United States, and when you retired 
from the Army. A. 

Cross-int. 4. If you shall state in answer to cross-interrogatory 2 
that you were the adjutant general of the State of Kentucky in May, 
1861, state when you were appointed or elected to said office, A. by 
whom you were appointed or elected, and for how long a time you 
were chosen. 

Cross-int. 5. Did you continue to hold and exercise said office of 
adjutant al until the expiration of the term for which you 
were chosen, or how otherwise? A. If not, when did you cease to 
officiate as such oflicer and what — the cause or inducement which 
led to your withdrawal from that service? A. 

Cross-int. 6. Were you or not conne te l with the Confederate mili- 
tary service during the late civil war? A. If yea, when did you 
first enter that service and where? A. And how long did you remain 

connected with that service, what position did you occupy 
651 during the war, and how and by whom or by what authority 
were you ap pointed to these positions ? A. 

Cross-int. 7. Did you or not in the spring or summer of 1561 visit 
the city of W ashington ? A. If yea, when did you arrive there, dA. 
how long did you remain there or in that vicinity, A. and when did 
you return to the State of Kentucky? 

Cross-int. 8. How long did you remain at your home in Louis- 
ville and how long within the Union lines, so called, after your re- 
turn from Washington in the summer of 1861? A. And where did 
you — afterwards? A. Did you abandon your residence at Louis- 
ville? A. If yea, did your family, or any or what portion of it, ac- 
company or follow you? A. 

Cross-int. 9. Did you ever inform the late Henry W. Kingsbury 
of the purpose or object you had in view in the execution on the 
deed referred to in direct interrogatory 19? A. If so, when and 
where? A. 
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Cross-int. 10. When and where did you last see the said Henry 
W. Kingsbury ? 

Cross-int. 11. ‘To whom did you ever communicate the in- 
652 tention you sought to carry out by the execution of the deed 
above referred to at any time prior to the date of said deed? 

A. When and where was it that such intention was expressed? A. 
Did any one know that you entertained such an intention, so far as 
you are aware, before the deed was executed? A. If so, who, A. 
and how and when were they apprised of it? A. 

Cross-int. 12. Did or not Mrs. Lawrence or some one in her behalf 
or otherwise, after the late Henry W. Kingsbury’s death, send you 
information in relation to the writing executed by him at Fortress 
Monroe purporting to be of the nature of a last will and testament? 
A. If so, when and where did you receive that information? A. 

Cross-int. 138. Where were you and your family at the time of the 
said Henry W. Kingsbury’s death? A. Were there at that time any 
regular postal communication- between the place of Mrs. Lawrence’s 
residence and the section of country where you were then? A. 

Cross-int. 14. How long were such postal communications 

653 interrupted, A. and when for the first time after the said Henry 
W. Kingsbury’s death were you in a position to receive and 

send freely communications by post from and to Mrs. Lawrence? A. 

Cross-int. 15. When and from where did you first receive a copy 
of the writing referred to in cross-interrogatory 12, A. and when 
and by whom were you first informed of the contents of said writing 
or its substance and purport? A. Where were you resident at that 
time, A. and have you or not since then continued to reside unin- 
terruptedly in the United States? — A. 

Cross-int. 17. Please state specifically what portions, if any, of the 
real estate of the late Julius J. B. Kingsbury left by him at his de- 
cease were sold or disposed of by his legal representatives after his 
decease and prior to the death of his son, the late Henry W. Kings- 
bury. Please give the dates and particulars of all such alienations, 
including the names of purchasers the price received, and a gen- 
eral description of the property sold in each instance. A. 

Cross-int. 18. Please state whether you or your wife have 
654 received any portion of the proceeds of the sales inquired of 
in the previous cross-interrogatory. A. If yea, what sums 
have been so received by you or her and when were they so re- 
ceived? A. 
: , B. F. AYER, 
Solicitor for Eva Lawrence. 


Cross-interrogations upon the part of the complainant- on the said 
cross-bill and the defendants (except Eva Lawrence and Albert 
G. Lawrence) to the original bill — to the new matter inquired 
about in the cross-interrogatories on the part of Eva Lawrence. 


1. State the reason why you retired from the United States Army 
previous to the year 1861. 


; 


HENRY W. KINGSBURY VS. SIMON RB. BUCKNER ET AL. 985 


2. For how long a time before you entered the Confederate mili- 
tary service did you have any purpose or intention of so doing? 

3. Had you any such intention at or before the time of the exe- 
cution of the deed of May 15, 1861, to Henry W. Kingsbury ? 

4. State whether or not the condition of the country had any in- 
fluence in the making of said deed of May 15th, 1861; and, if so, 
what. 

5. State whether or not said deed was made with any view 
655 of your entering the Confederate military service. 

6. If your visit to Washington in the summer of 1861 had 
any reference to matters in controversy in this suit, you may state 
fully the facts in regard to the same. 

7. How does the account between yourself and your wife or your 
wife and the estate of the late Henry W. Kingsbury stand, taking 
into consideration the proceeds of sales inquired about in cross-inter- 
rogatory on the part of the defendant, Eva Lawrence, and the rents 
and profits received from the property of the late Julius J. B. Kings- 
bury and the payments made by you or your wife or both ? 

8. If you know of any other matter of advantage to the complain- 
ants in the said cross-bill in this suit, state the same fully. 

GOUDY & CHANDLER, 
Solicitors, &e. 


The deposition of Simon B. Buckner, of the county of Jefferson, State 
of Kentucky, a witness of lawful age, produced, sworn, and exam- 
ined upon his corporal oath on the 15th day of December, in the 

year of our Lord eighteen hundred and seventy, at the office 

656 of George M. Davie, in the city of Louisville, in the county 

and State aforesaid, by me, the said George M. Davie, a 
commissioner duly appointed by a dedimus potestatem or commis- 
sion issued out of the clerk’s office of the circuit court of Cook 
county,in theStateof Illinois, bearing teste inthe nameof Norman 
T. Gassette, clerk of said circuit court, with the seal of said court 
affixed thereto, and to me directed as such commissioner, for the 
examination of the said S. B. Buckner, a witness in a certain suit 
and matter in controversy now pending and undecided in the 
said circuit court, wherein Henry W. Kingsbury, by his next 
friend, Corydon Beckwith, is plaintiff, and Ambrose E. Burnside, 
Mary J. Buckner, Simon B. Buckner, Jane C. Kingsbury, John J. 
D. Kingsbury, Eva Lawrence, and Albert G. Lawrence are defend- 
auts, in behalf of the said Mary J. Buckner and Simon B. Buck- 
ner, as well as upon the cross-interrogatories of Eva Lawrence 
as in the interrogatories of the said Mary Kk. Buckner and 8. B. 
Buckner, and upon the cross-bill of the said Mary K. Buckner and 
Simon Bb. Buckner in said suit, complainants, against Ilenry 

W. Kingsbury, Eva Lawrence, Albert G. Lawrence, and 

657 Jane C. Kingsbury, defendants to said cross-bill, in behalf 

of said complainants in said cross-bill, which were attached 
to and inclosed with the said commission, and upon none others. 


The said S. B. Buckner, being first sworn by me as a witness in 
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the said cause, previous to the commencement of his examination, to 
testify the truth, as well on behalf of the plaintiff in the original bill 
as the defendants thereto, and as well on behalf of the defendants to 
the cross-bill as of the plaintiffs to the same, in relation to the mat- 
ters in controversy between the said plaintiffs and defendants, so far 
as he should be interrogated, testified and deposed as follows: 


Int. 1. What is your name, age, and residence? 

Answer to Int. 1. My name is is Simon Bolivar Buckner; my age, 
47 vears; | reside in Louisville, Kentucky. 

Int. 2. Are you one of the defendants to the original bill and a 
complainant in the cross-bill in this suit? 

Answer to Int. 2. Lam. 

Int. 38. Are you acquainted with the other parties to this 
658 suit or any of them; and, if so,how long have you known them 
respectively ? 

Answer. I am acquainted with Mary K. or J. Buckner, Jane C. 
Kingsbury, Ambrose E. Burnside, Eva Lawrence, and John J. D. 
Kingsbury. I have known the first and second named parties since 
1844; the third named I have known since 1841; the fourth I have 
known since 1857 or 1858, and the fifth I have known since about 
1858. 

Int. 4. What relation, if any, do vou bear to Mary K. Buckner, 
one of the complainants in said cross-bill, and when did that relation 
commence ? 

Answer. [am her husband. We were married May 2nd, 1850. 

Int. 5. Were you or not acquainted with Julius J. B. Kingsbury 
in his lifetime; and, if yes, for how long before his death had you 
known him ? 

Answer. I was acquainted with him in his lifetime. I knew him 
for nearly twelve years previous to his death. 

Int. 6. When — he die, and did he die testate or intestate? 

Answer. He died in June, 1856. He died intestate. 

Int. 7. State, if you know, what children the said Julius J. B. 
Kingsbury left him surviving at his death, and did he leave any 

descendants of children ? 
699 Answer to 7 interrogatory. He left a daughter, Mary J. 
suckner, my wife, and a son, Henry W. Kingsbury, neither of 

whom had living descendants at the time of his death. 

Int. 8. Were you or not acquainted with Henry W. Kingsbury, 
son of said Julius J. B. Kingsbury, in his lifetime; and, if yea, when 
did you first become acquainted with him and how intimately did you 
know him ? 

Answer to 8 interrogatory. I have known Henry W. Kingsbury 
from his early boyhood in 1844; our intimacy was that of an older 
and younger brother. 

Int. 9. State whether or not, prior to the death of said Julius 
J. B. Kingsbury, you were in any manner connected with the man- 
agement of his property in Chicago; and, if yea, state fully and par- 
ticularly what such connection was, and givea history thereof. 
Answer to 9 interrogatery. I was connected with the management 
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of his property in Chicago prior to his death. I was the agent for 
the management of his whole estate in Hlinois, dating from March, 

1855, under a general power of attorney, which was recorded in 
660 the office of the recorder of deeds in Chicago, Illinois, the orig- 

inal — which was in my possession, but is now lost. Being on 
leave of absence from my military duties, and ona visit tomy father-in- 
law’s family,in Detroit, l accompanied Major J. B. Kingsbury, at his 
request, to Chicago. A few days after our arrival there, I think in 
January or February, 1855, he proposed to me to resign my com- 
mission in the United States Army and take charge, as his agent, of 
all his business in Chicago, offering me a salary as a compensation 
for relinquishing my position in the army. On his urgent and re- 
peated solicitations I complied with his request, resigned my com- 
mission in the United States Army, and entered upon my duties as 
his agent in Chicago. The authority under which I acted was a 
full power of attorney from Major J. B. Kingsbury, authorizing 
leases, loans, and improvements on his property in Chicago. 

Int. 10. State whether or not you ever had, at any time prior to 
his death, any beneficial interest in any of said property or was the 

real owner thereof. 
661 Answer to Int. 10. I had no beneficial interest and was not 
the real owner of any of it. 

Int. 11. State the cireumstances under which the deed dated Jan- 
uary 22d, 1855, executed by said Julius J. B. Kingsbury, conveving 
a strip of the so-called “ Kingsbury tract,” seventy-five feet in width 
along the east bank of the Chicago river, to you was executed. 

Answer to Int.11. A proposition was pending in the common coun- 
cil of Chicago to widen the North Branch of the Chicago river. It 
Was supposed to be the intention of those who favored the proposi- 
tion to require the river to be widened by eutting off a large part of 
the water front of Major Kingsbury’- property without granting com- 
pensation therefor. To meet what was thought to be an act of in- 
Justice, Major Kingsbury, under the advice of counsel, conveved to 
me the entire water front of the “ Kingsbury tract,” so called, to the 
depth of seventy feet from the water line. I was a trustee only of 
this property, and it has always been my purpose to fulfill the trust 

by restoring this property at the proper time to the estate. 
662 ‘That property was conveyed to me by an absolute deed, with 

no reservation or trust expressed ; but, in truth and honesty, 
it was for the benefit of Major Kingsbury and, if he should die, for 
his children. No writing was given by me declaring the trust, and 
the performance of the duty rested, without evidence, solely with 
my integrity. I had Major Kingsburv’s confidence; he had my 
word. ‘The deed I made in 1861 to Henry Kingsbury, although 
absolute on its face, was for the benefit of his sister, my wife, and by 
that very deed I fulfilled my word to Major Kingsbury, and exe- 
cuted the private trust by conveving to Henry Kingsbury the very 
property for which I held an absolute deed. His widow and heir 
now hold his interest in that property by — performance of a 
private trust, of which there was no evidence but my faith. 

_ 12. What, if anything, was the consideration of that convey- 
ance 
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Ans. to Int. 12. There was no consideration whatever except that 
stated in my answer to the 11th interrogatory. 

Int. 13. State, if you know, what was the object of that convey- 

ance. 
663 Answer to Int. 13. I have fully answered this question in my 
answer to the 11th interrogatory. I refer to that answer as 
my answer to this. 

Int. 14. State whether if not subsequent to the death of the said 
Julius J. B. Kingsbury you were in any manner connected with the 
management of the property which he left in Chicago; and, if so, 
state what that connection was and give a history thereof. 

Answer to Int. 14. After the death of J. J. B. Kingsbury, in 1856, 
I continued to occupy the same relation as general agent for the 
management of his estate that I occupied towards him when living. 
It was the desire of his widow, of Henry W. Kingsbury, his son, and 
of my wife that I should so continue. No change, therefore, occurred 
in the management of the estate, but I continued to act as before 
with the full assent and at the request of Mrs. Jane C. Kingsbury 
and both of Major Kingsbury’s children. 

Int. 15. When did you cease to have the charge and management 
of said property ? 

Answer to Int. 15. I did not cease to have general control 

664 and management of the property in question until August or 

September, 1861, but before the termination of this agency 

there has been one or two changes in the mode of conducting the 
agency. 

Int. 16. After you ceased to have direct charge and management 
of said property who succeeded you in the care thereof? 

Answer to Int. 16. General Ambrose E. Burnside. 

Int. 17. Under what management did Ambrose E. Burnside take 
charge of said property—by whom made? And state fully the facts 
in regard thereto. 

Answer to Int. 17. In 1857 I resumed my residence in Kentucky. 
In consequence of my absence from Chicago much of the time, and 
of the fact that extensive improvements were in progress on the 
property, | procured the assistance of General Ambrose E. Burnside 
to supervise the business in my absence. From the summer or 
autumnof,[ think, 1858 muchof the buisness was conducted through 

him. After the compleéfition of these improvements it was 
665 thought that the income from the estate for one or two vears 

might be insufficient to meet accrued and accruing liabili- 
ties. In consequence of this a more distinct arrangement was made 
with General Burnside—I think late in 1859 or early in 1860—in 
which it was stipulated that should there be any such deficiency 
the necessary sums were to be advanced by said Burnside until the 
supposed increase of its income would enable the estate to discharge 
its indebtedness to him. ‘The particular details of this arrangement 
[ do not recollect, but he was thereby thrown more closely in the 
buisness management of the estate, but I do [did] not consider my 
supervising control withdrawn. Henry W. Kingsbury and my wife, 
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represented by me, were parties to thisarrangement. I believe Mrs. 
Jane C. Kingsbury also was, but | am not certain. 

Int. 18. Where did you and vour wile reside May loth, 1861? 

Answer to Int. 18. We reside- in Louisville, Jefferson county, Ken- 
tucky. 

Int. 19. Examine “ Exhibit A” attached to this commission, pur- 

porting to be a copy of a deed purporting to have been exe- 
666 cuted by yourself and said Mary K. Buckner, and state fully 

the circumstances under which the original deed, of which 
said exhibit is a copy, was executed. 

Answer to Int. 19. | appeared to be the owner of a part of the 
property known as the “ Kingsbury tract,” on the Chicago river, by 
u deed made tu me by Major Julius J. B. Kingsbury in his life- 
time, but was in fact only a trustee fer the heirs, and | had some 
interest as husband in the share of my wife in the property in Chi- 
‘ago, descended from her father, and | had intended fora long ume 
before the deed marked “ Exhibit A” was made to divest myself of 
ull such interest for the benefit of my wife. The disturbed condi- 
tion of the country and the uncertainty of future events in May, 
1861, induced me to put in execution such intention at that time 
without further delay: 1 accordingly consulted with my wife and 
determined to convey her title and interest, together with the prop- 
erty or title held in my name, to her brother, with the view of hav- 

ing an undivided half of all the real estate situated in Chicago 
667 and which formerly belonged to Major Kingsbury conveyed 

to my wife or in such way to give her the fu!l control and 
benefit of all of her estate derived from her father free from any 
interest of mine. ‘The deed was made in pursuance of such pur- 
pose and no other and with the full expectation that it would be 
accomplished in such way as might be directed by my wife. My 
wife and myself both had implicit confidence in her brother, and 
were on the most intimate and affectionate terms with him, and 
the idea that any advantage would be taken of the conveyance to 
him did not enter our minds. 

There was no particular time or manner when and how the deed 
should be made by her brother discussed or fixed, because we were 
satisfied that my wife’s interest would be safe in his hands, and that 
he would act in the proper way to please my wife. I consulted with 
Wim. F. Barrett, Esq., an attorney in Louisville, who was a particu- 
lar friend, with regard to the matter, and he prepared the deed and 

was present, I think, when it was executed. ‘This deed was 
668 made at the time of its date at Louisville, Ky., and was sent 

by me to D. W. Mitchell, of Chicago, Ills., who was the 
agent in charge of the property, with directions to file the same for 
record. There was no personal delivery of the deed by me or my 
wife, unless the fact just stated was such a delivery. I do not mean 
to say there was any arrangement with my wife’- brother in regard 
to my making said deed, but we were satisfied, from our knowledge 
of his character, that he would assent to any suggestion that might 
be made by my wife or myself with regard to her property. The 
troubled condition of the country was the occasion, not the cause, 
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of the conveyance. It had been contemplated and determined on 
long before, and the national troubles only reminded me of the de- 
lay in accomplishing a previous purpose. That purpose was that 
my wife should be solely beneficiary of her inheritance, and to 
accomplish that alone 1 made the conveyance. I was then owner 
of the lands in possession, lying in Hart county, Kentucky, 
worth fully forty thousand dollars. I did not convey them, because 
they were my own, my sole object being to insure my wife 
669 her inheritance, and not to secure myself against any misfor- 
tune of the future. I likewise owned a residence in the city 
of Louisville worth more than twenty thousand dojlars. That was 
not conveyed, because it was mine and constituted no part of what 
I conceived it to be my duty to my wifetoconvey. I also had lands 
in Minnesota worth five thousand dollars belonging to me in my 
own right. I did not convey that either, but retained it until after 
the war, when I sold part of it. I should have stated in answer to 
the eleventh interrogatory that I did not execute the private trust 
existing between Major Kingsbury and me sooner than May, 1861, 
because there was a suit in Chicago with reference to the bank of 
the Chicago river opposite to the trust property which I held, and 
which suit might affect the property I held, and I was advised by 
your legal counsel not to reconvey until the termination of that 
suit. I followed that advice until May, 1861, and then made the 
conveyance to Henry W. Kingsbury, determining to disengage my- 
self from any interest in the estate of my wife and to execute any 
trust or duty lowed. I did not even let them know whether 
670 = that suit had been determined. 
Int. 20. Who prepared the same? 
Answer to Int. 20. William F. Barrett, of Louisville, Kentucky. 
Int. 21. When and where was it executed ? 
Answer to Int. 21. In Louisville, Ky., May 15, 1861. 
Int. 22. Who were present? 
Answer to Int. 22. My wife and I and, I think, Mr. W. F. Bar- 
rett. 


Int. 23. Where was said Henry W. Kingsbury at. the time of the 
execution ? 

Answer to [nt. 25. Either at the United States Military Academy, 
at West Point, New York, or in Washington city. I am not certain 
at which place. . 

. Int. 24. How long prior to the time of the execution had you last 
seen him, and where? 

Answer to Int. 24. I had last seen him at West Point; the exact 
time I do not remember; it was some months: before the execution 
of the deed. I think not later than the previous December or Jan- 
uary. 

Int. 25. State whether or not you or said Mary K. Buckner had 
prior to the execution of said deed any understanding, arrangement, 

or agreement with said Henry W. Kingsbury about the exe- 

671  cution of said deed or in pursuance of which said deed was 
executed ? 

Ans. to Int. 25. We had nene. 
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Int. 26. Had you or said Mary K. Buckner any communication, 
either in person or mail or otherwise, with said Henry W. Kings- 
bury upon the subject of the execution of said deed to him prior to 
its execution; and, if yea, what communication ? 

Answer to Int. 26. I have no recollection of any whatever. Iam 
sure there was none. 

Int. 27. What, if anything, was the consideration of said deed? 

Answer to Int. 27. There was no consideration for it. 

Int. 28. State whether or not any money or other consideration 
was paid to you or said Mary Kk. Buckner by said Henry W. 
Kingsbury or any other person for said deed. 

Answer to Int. 28. Nothing whatever was paid to either of us by 
any one. 

Int. 29. Was there any bargain, sale, or gift of the premises de- 
scribed in said deed by you or your wife to Henry W. Kingsbury ? 

Answer to Int. 29. There was not. 

Int. 30. When did said Henry W. Kingsbury first learn of the 

execution of said deed ? 
672 Answer to Int. 30. About the 7th or 8th of July, 1861, is 
the first time of his learning it, so far as I know and believe, 
and even then he did not learn from me the particulars of the trans- 
action. 
Int. 31. When did you next see him after the execution of said 
deed, and where? 

Answer to Int. 31. I first saw him in Washington city on the 
evening of July 4th, 1861. I saw him there several times between 
that evening and about the 9th of the same month, when I left 
Washington city. : 

Int. 32. When and where, if ever, did you first have any conver- 
sation with him about said deed? And state fully what was said. 

Answer to Int. 82. I met Henry W. hingsbury in Washington 
city in July, 1861. I reached that place on the 4th of July of that 
year and left on or before the 9th of the same month. Henry was 
there in Washington or near there, on the staff of Gen’l McDowell, 
and I met him three or four times, I think, while] wasthere. There 

was nothing said about the property in Chicago at the first 
673  orsecond interviews. Atthe third or fourth interview we were 

walking on the street near the President’s House, and he 
was talking of the troubles in the country, when I remarked to him, 
“ By the way, the property of your sister has been deeded to you and 
I want you to look after her interests and see that she has her prop- 
perty ;” and he remarked, “ That wasall right or very well,” or some 
words to that effect. This is the substance of the conversation. That 
was the only conversation I ever had with him on the subjeet, and 
I never met him after the deed was made except on that visit to 
Washington city. 

Int. 33. Did you or not ever have any other conversation with 
him or make any other communication to or receive any other 
communication from him, either before or after the execution of said 
deed, in relation thereto? And,if yea,state the same fully and where 
it occurred. 
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Answer to Int. 33. None whatever, that I can remember. 
Int. 34. What was the cause, object, and intent.of the execution 
of said deed? State the same fully. 
Answer to Int. 34. I have replied fully to this question in 
674 my answer to interrogatories Nos. 11 and 19. I refer to those 
answers and make them my answers to this interrogatory. 
[nt. 35. State, if you know, what was the object, intent, and induce- 
ment of the execution of — said Mary Kk. Buckner, and state what 
means of knowledge you had thereof at the time of said execution. 

Answer to Int. 35. They were the same that induced the execu- 
tion of the deed by me, asstated in my replies to interrogatories Nos. 
ll and 19. I know this from conversations with her at different 
times before the execution of the deed, some of which conversations 
occurred many months before the execution of the deed, and some, 
I think, two or three years before. There had been for some years 
a friendly contest between my wife and me with reference to her in- 
heritance. Her wish was that I should have a larger interest than 
my martial [marital] rights gave me, and my wish was that she 
should be beneficiary of the estate descended from her father. I do 
not mean to say that my wife’s desire to give a larger interest than 

I had as husband caused the del-y of a conveyance for her 
675 — sole benefit, because I believe that if at any moment I had 

been positive or mandatory she would have yielded; but Ido 
say that as soon as she gave her willing consent, in May, 1861, I 
caused the conveyance to be made; and I further say that I would 
have insisted upon the consent sooner than May, 1861, had it ‘not 
been for the embarrassments of the estate, one of which grew out of 
the effort to appropriate the river-bank property, to prevent which 
the deed of Major Kingsbury to me above referred to was made. 

Int. 36. What, if anything, did you do with said deed after its 
execution ? 

Answer to Int. 56. I sent it to D. W. Mitchell, my agent for col- 
lecting rents of the estate in Chicago. 

Int. 37. Was it ever delivered to the said Henry W. Kingsbury ? 

Answer to Int. 37. No. 

Int. 38. What did vou understand the value of the premises de- 
scribed in said deed, to wit, the undivided half of the Kingsbury 
tract and lots 5 and 6, block 35, original town of Chicago, was at 

the time of the execution of said deed? 
676 Answer to Int.38. I estimated the value of my wife’s in- 
terest at about five hundred thousand dollars at that time. 

Int. 89. State what other property than that described in said deed, 
if any, tothesaid Mary K. Buckner was possessed of at the time of 
the execution of said deed, and what its value was. 

Answer to Int. 39. The only other property she owned wasan un- 
divided half of her father’s property in Waterbury, Conne-ticut, 
subject to her mother’s right of dower. Its estitmated value was 
about three thousand or thirty-five hundred dollars. It yielded no 
income to her. 

Int. 40. State what other property, if any, the said Henry W. 
Kingsbury then had, and its value. 
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Answer to Int. 40. He had only the remaining undivided half of 
his father’s property in Waterbury, Conne-ticut, subject to his moth- 
er’s right of dower. Its estimated value was about three thousand or 
thirty-five hundred dollars. 

Int. 41. State whéther or not you were present when the said deed 
was signed and acknowledged by the said Henry W. Buckner? 

Answer to Int. 41. Yes; I was present. 
677 Int. 42. For how long a time prior to the execution of said 
deed had you entertained the intention or purpose which you 
sought to carry out by its execution ? 

Answer to Int. 42. For several vears. 

Int. 45. What were the relations of yourself and Mrs. Buckner 
with the said Henry W. Kingsbury at the time of the execution of 
said deed, and what had they been prior thereto ? 

Answer to Int. 43. ‘They were then and had ever been of the most 
confiding and affectionate character. 

Int. 44. State whether or not, after the execution of said deed, said 
Henry W. Kingsbury made any claim to the premises described in 
said deed or exercised.any acts of ownership over the same; and, if 
so, what claims and what acts? 

Answer to Int. 44. He made no claim to them whatever that I know 
of or that I ever heard of,nor do I believe that he ever claimed 
them. 

Int. 45. What change, if any, took place in the management of 
said property or the manner in which the rents and profits thereof 

were disposed of upon or after the execution of said deed ? 
678 Answer to Int. 45. None whatsoever that I know of during 
the lifetime of Henry W. Kingsbury until after August, 1861. 

Int. 46. What part, if any, had the said Henry W. Kingsbury 
ever taken in the management of said property to your knowledge 
prior to the 25th of March, 1862? 

Answer to Int. 46. None that I know of further than this: It 
was my custom, from regard and deference to him, to report in my 
occisional interviews with him every thing relating to our common 
interests and to undertake no important matter in relation thereto 
without his willing assent. 

Int. 47. In what manner had the income derived therefrom sub- 
sequent to the death of said Julius J. B. Kingsbury and before 
March 25, 1862, been disposed of? 

Answer to Int. 47. In the payment of taxes, assessments, legal ex- 
penses, attorneys: fees, agents, for improvements on the property, 
and in defraying expenses of Mrs. Jane C. Kingsbury, Henry 
W. Kingsbury, and my wife, and for other general purposes con- 
nected with the management of an estate. 

Int. 48. Where and in what manner was the life of Henry W. 

Kingsbury passed ? 
679 Answer. to interrogatory 48. From 1855 to the spring of 
1861 either at school or as a cadet of the United States Mili- 
tary Academy. He remained at the Military Academy until after the 
outbreak of the war with the Southern States, when he was pro- 
moted into the army as a lieutenant. He was subsequently pro- 
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moted to higher grades, and remained in the army until his death, 


which I learned was in Se ‘ptember, 1862. 

Int. 49. Give the full name of Mrs. Buckner before her marriage. 

Ans. to Int. 49. Her name was Mary Jane Kingsbury. After 
marriage it was her custom to drop her middle name and call 
herself Mary Kingsbury Buckner. 

Int. 50. When, from whom, and under what circumstances did 
you first learn that said Henry W. Kingsbury left any will or writing 
purporting to be his last will and testament? 

Answer to Int. 50. I first learned the fact late in the year 1866 or 
in January, 1867, under the following circumstances: During the 

summer and autumn of 1866 my wife was on a visit to her 
680 mother in Connecticut. While on that visit she learned from 

her mother of a [the] probable existence of a will, and was in 
formed by her that some time after the death of her son, Henry W. 
Kingsbury, she had written to Mr. Latrobe, of Baltimore, who she 
understood was the counsel of Mrs. Eva Kingsbury, to know what 
steps were being taken in regard to the estate in Chicago, and in reply 
to this inquiry "Mr. Latrobe had sent her a copy of what purported 
to be the will of Henry W. Kingsbury. My wife received froim 
her mother a copy of that paper and brought it with her to New 
Orleans, where we then resided. She reached New Orleans, 
| think, about the last day of December, 1866, and a few days ora 
very short time after her arrival she showed me a copy of the paper 
which her mother had received from Mr. Latrobe. I have since 
seen the original paper purporting to be the will of Henry W. 
Kingsbury, all of which was in the handwriting and signed by him, 
for I knew his handwriting well. The paper received by my wife 
was an accurate and exact copy of the original will. 

Int. 51. State,if you know, to what congressional district 

681 the said Henry W. Kingsbury was credited upon his appoint- 

mentas a cadet at West Point. 

Answer to Int. 51. To a congressional district in the State of New 
York of which the city of Brooklyn, or a part of the city — Brook- 
lyn, formed a portion. 

Int. 52. If you know anything further which would be of adv an- 
tage to the complainants in the cross-bill of complaint in this cause, 
state the same fully. 

Answer to Int. 52. Without refreshing my memory I cannot now 
recall any other facts which are material to the issues involved in 
this controversy. 

Int. 53. State whether there was any child or children, issues of 
your marriage with Mrs. Buckner; and, if yea, state when the same 
were born, and state whether the same is or are now living. 

Answer to Int. 55. There were two children, the issues of our mar- 
riage; the first a daughter.“ Lilly Buckner,” born March 7th, 1858, 
and now living; the “wm a son, Henry Kingsbury Buckner, 
born February 9th, 1862 


Counsel for Mrs. Eva Lawrence, one of the defendants to the 
682 original bill and to the cross-bill in this cause, object to the 
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direct a numbered 19, 20, ag 22. 23. 24. 2, @. 
27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 
16 47, and 48, yee to Simon b. Soci Sand toeach of them 
severally, as immaterial and incompetent, and propose the following 
cross-interrogatories to be answered by said witness : 


Cross-int. 1. Were you or not, at the time of the execution of the 
deed referred to in direct interrogatory 19, a citizen of the State of 
Kentucky? If yea, how long had you then been a citizen of that 
State ? 

Answer to cross-int. 1. Yes; I was a citizen of Kentucky at that 
time. Iam a native of the State, and, with the exception of a tem- 
porary residence in Illinois, has [have] always regarded myself as a 
citizen of Kentucky. My citizenship was last resumed in the State 
in October, 1857, at which time I located in Jefferson county, Ken- 
tucky. 

Since that date I have always claimed to be a citizen, though much 
of the time residing elsewhere. 

Cross-int. 2. Did you at the time referred to in the preceeding 
cross-interrogatory hold any official position in the State of Kentucky ; 

if yea, what position? And, if you held more than one office, 
683 state what offices you held and for how long a time you had 
then held any such office or offices. 

Answer to cross-int. 2. Yes; I held the office of inspector general 
of Kentucky. That was the only office I held. I had held that 
office nearly a year. 

Cross-Int. 3. Had you been at any time previous to the year 1861 
connected with the United States military establishment? If yea, 
state when, where, and how that connection first commenced, how 
long it continued, what positions you held during that time in the 
Army of the United States, and when you retired from the army. 

Ans. to X int. 3. Yes; my connection first commenced as a 
cadet in - year 1840. I was transferred, on graduating, at the 
Military Academy, in 1844, as brevet 2d lieutenant, to the 2d regi- 
ment of infantry. I was subsequently promoted 2d lieutenant in 
the 6th infantry, and served through the Mexican war in that ca 
pacity. For services in that war I was promoted as brevet Ist lieu- 
tenant and brevet captain. In 1851 I was promoted as Ist licuten- 

ant in the line. In 1852 I was appointed by selection a eap- 
684 tain in the general staff. I held both my line and staff com- 

missions until about the last of March, 1855, when I resigned 
them. 

Cross-int. 4. If you shall state in answer to cross-interrogatory 2 
that you were the adjutant general of the State of Kentucky in 
May, 1861, state when you were appointed or elected to said 
office, by whom you were appointed or elected, and for how long a 
term you were chosen. 

Answer to cross-int. 4. This question seems to have been asked 
under a misapprehension. I was not adjutant general, but inspector 
general, as | have previously stated; the first-named office was held 
by another gentleman. On the passage of the militia law, in 
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the spring of 1860, the office was tendered to me by the Governor 
of Kentucky, and was declined by me; but when he renewed the 
tender, accompanied by a special request that I should aid him in 
the organization of the militia of the State, | accepted the appoint- 
ment from the Governor of Kentucky, in whom was vested by law 
the power of appointment. The law did not limit the duration of 
the appointment. 
Cross-int. 5. Did you continue to hold and exercise said 
685 office of adjutant general until the expiration of the term for 
which you were chosen, or how otherwise? Ifnot, when did 
you cease to officiate as such officer and what — the cause or iIn- 
ducement which led to your withdrawal from that service ? 
Auswer to cross-int. 5. As previously stated, the law did not 
fix the term of the office which | held; but early in 1861 an amend- 
ment was passed to the law requiring the confirmation of the 
senate of all the appointments of the general officers of the 
militia. On the passage of this act I resigned the office of inspector 
general, but very soon thereafter was renominated for the office by 
the Governor and confirmed by a unanimous vote of the senate of 
Kentucky. It was my purpose then to retire from the position, but 
at the solicitation of gentlemen ‘of all parties in the State I con- 
tinued to hold the office. The cause which ultimately led to my 
resigning the office was the adoption of subsequent legislation which, 
in my opinion, so divided the duties which had previously belonged 
to the inspector general among different offices that I considered my 
holding the position any longer could resultin no public benefit. 
686 =| think this legislation took place in June, 1861. AsI did not 
see any obligation resting upon me to hold the officeany longer, 
I then announced my purpose to resign it, but at the instance of the 
Governor of the State, and at the request of the Hon. John J. Critten- 
den, I consented to hold the office for a short time, until I could 
accomplish a duty which both of the gentlemen expressly desired 
me to perform. ‘This duty was to confer with the President of the 
United States on the then existing state of public affairs in Ken- 
tucky. I was accredited to the President by an official letter 
from the Governor of Kentucky, stating the objects for which 
I had been ordered to Washington. I went to Washington 
city under the orders of the Governor and in the company of Hon. 
J. J. Crittenden, who had seen my instructions and knew fully of 
the objects of the visit and fully approved of its purposes. I had 
two interviews with the President, of a pleasant and _ satisfactory 
character, and at both of which Mr. Crittenden was present. The 
first interview was on the 5th or 6th of July, 1861; the second was, 
by appointment of the President, two days subsequently. 
687 Shortly after these interviews I returned to Kentucky, made 
my report to the Governor of the State, and in pursuance of 
the resolutions previously formed and announced, both tu the Gov- 
ernor and the President, resigned the office of inspector general. It 
was on or about the 18th of July, 1861, that I resigned the office. 
Cross-int. 6. Were you or not connected with the Confederate 
military service during the late civil war? If yea, when did you 
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first enter that service? What positions did you occupy during the 
war, and how, and by whom, and by what authority were you ap- 
pointed to those positions? 

Answer to cross-int. 6. I was. I entered that service on the 16th 
of September, 1861, in Nashville, Tennessee. I remained in that 
service until the close of the war,in May, 1865. I held, successively, 
the positions of brigadier general, major general, and lieutenant 
general, under commissions issued under authority of the president 
of the Confederate States. 

Cross-int. 7. Did you or not in the spring or summer of 1861 visit 
the city of Washington? If yea, when did you arrive there, how 

long did you remain there or in that vicinity, and when did 
68S you return to the State of Kentucky? 
A. to cross-int. 7. I did, as previously stated in my response 
to cross-interrogatory No. 5, which I make part of this answer. I 
reached here on the 4th of July, 1861. I remained until the 8th or 
9th of the same month, being all the time within the city limits of 
Washington city. I left Washington city by the Baltimore train on 
the Sth or 9th of July, 1861, and arrived in New York city the fol- 
lowing day. After transacting some business there and paying a brief 
visit to my wife’s mother in Connecticut I returned to my home in 
Louisville, Ky., about the 15th or 16th of July, 1861. 

Cross-int. 8. How long did you remain at your home in Louis- 
ville and how long within the “ Union lines,” so called, after your 
return from Washington in thesummer of 1861,and where did you 
go afterwards? Did you abandon your residence at Louisville? If 
yea, did your family or any and what portion of it accompany or 
follow you? 

Answer to cross-int. 8. I remained at my home in Louisville, Ky., 

until the latter part of August, 1861, with the exception of two 
689 visits paid my mother, who resided on my farm in Hart county, 

Kentucky, about 70 miles south of Louisville. Late in 
August, the exact date not remembered, I went South, intending 
to return in a week ortwo. I did not abandon my residence at Louis- 
ville, but I left my family in it, intending to return In a week or two, 
and on my return to lease my residence in Louisville and to remove 
either to Elizabethtown, Kentucky, where my mother owned a resi- 
dence, or to my farm, which she then occupied. With this expecta- 
tion I stopped on my way South to see my mother on the subject. 
After the 12th of September, 1861, I sent word to my wife to join 
me at Nashville. I met her at the Kentucky and Tennessee bound- 
ary line on the evening of the 16 of September, 1861. 

Cross-int. 9. Did you ever inform the late Henry W. Kingsbury 
of the purpose or object you had in view in the execution of the 
deed referred to in direct interrogatory 19; if so, when and where? 

Answer to cross-int. 9. I had but one conversation with Henry W. 

Kingsbury on the subjeet, which is fully related, as I recollect 
690 it, in my reply to direct interrogatory No. 32, and in that an- 

swer, which I make part of this, I have stated all that was 
said by either of us on the subject, as far as I recollect. 
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Cross-int. 10. When and where did you last see the said Henry 
W. Kingsbury? 

Answer to cross-int. 10. About the Sth of July, 1861, in Washing- 
ton city. 

Cross-int. 11. To whom did you ever communicate the intention 
you sought to carry out by the execution of the deed above referred 
to at any time prior to the date of said deed? Whenand where was 
it that such intention was expressed? Did any one know that you 
entertained such an intention, so far as you are aware, before the 
deed was executed; if so, who and how and when were they apprised 
of it? | 

Answer to cross-int. 11. The general objects I had in view were 
inade known to my attorney and confidential friend, William F. 
Barrett, of Louisville, Kentucky. He knew my intentions from 
conversations held with me prior to the execution of the deed; the 

exact time of those conversations I do not now remember, but 
691 there were several of them during the spring of 1861, and in 

Louisville, Kentucky, and I held frequent conversations on 
the subject with my wife, as I have previously stated in my answer 
to the 32d direct interrogatory, which I make part of this answer. 
Some of my conversations with her in regard to it were a year or 
two before the execution of the deed. 

Cross-int. 12. Did or not Mrs. Lawrence, or some one in her be- 
half, or otherwise, after the late Henry W. Kingsbury’s death, send 
you information in relation to the writing executed by him at 
Fortress Monroe, purporting to be of the nature of a last will and 
testament; if so, when and where did you receive that information ? 

Answer to cross-int. 12. I did not receive from Mrs. Lawrence or 
any one in her behalf, as far as I recollect, any information in rela- 
tion to the writing referred to after the death of Henry W. Kings- 
bury. The manner in which I first received that information has been 
stated in a previous reply, viz., from my wife, about the last of De- 
cember, 1866, or early in January, 1867, in New Orleans, my wife 
having received the information from her mother, and her 
| 692 mother having received it in reply to an inquiry made by her 

from Mr. Latrobe, of Baltimore. This is the first time, so far 
as | can remember, that I received any information in regard to the 
will. 

Cross-int. 15. Where were you and your family at the time of the 
said Henry W. Kingsbury’s death? Were there at that time any regu- 
lar postal communications between the place of Mrs. Lawrence’s 
residence and the section of country where you then were? 

Answer to cross-Int. 13. At the time alluded to I was with the 
Confederate army, in Kentucky, in the vicinity of Green River; my 
family were in Marietta, Georgia. About a month elapsed before the 
postal communication on the part of the United States could be 
re established with the locality where I then temporarily was, and 
several years before they were re-established with the place 
where my family then were. I can state, though the question is 
not distinctly asked, that we were only temporarily in those locali- 
ties, and that during the subsequent continuance of the war we were 
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in other localities to which the postal arrangements of the United 
States did not extend, though the postal arrangements of 

692 the Confederate government were nearly all the time in 
operation. 

Cross-int. 14. How long were such postal communications inter- 
rupted, and when for the first time after the said Henry W. 
Kingsbury’s death were you in a position to receive and send freely 
communications by post from and to Mrs. Lawrence? 

Answer to ecross-int. 14. The United States postal communications 
with the localities where we were were suspended until May or June, 
1865, when for the first time after the death of Henry W. Kings- 
bury I was in position to receive communications from Mrs. Law- 
rence or send communications to her through the United States Post 
Office Department. : 

Cross-int. 15. When and from whom did you first receive a copy 
of the writing referred to in cross-interrogatory 12, and when and 
by whom were you first informed of the contents of the said writing 
or its substance and purport? Where were you residing at that 
time, and have vou or not since then continued to reside uninter- 
ruptedly in the United States ? 

Answer to cross-int. 15. I have stated in my reply to direct 
694 interrogatory No. 50 my answer to this question. I refer to 
that for my answer. I was then residing in New Orleans, and 

have since continued to reside in the United States. 

Cross-int. 16. Where have you resided since the close of the late 
civil war? 

Answer to cross-int. 16. Under the terms of the military conven- 
tion by which the forces I commanded were surrendered, I could 
not return to Kentucky, which I still regard as my home. I there- 
fore resided in New Orleans until after these restrictions of the con- 
vention were removed, soon after which I returned to Kentucky, 
and I have been residing in that State since about June Ist, 1868. 
The first time I returned to Ky. after the war was in February or 
March, 1868, at which time I engaged the services of counsel in be- 
half of my wife in this suit now pending. 

Cross-int. 17. Please state specifically what portions, if any, of the 
real estate of the said Julius J. B. Kingsbury left by him at his de- 
cease were sold or disposed of by his legal representative after his 

decease and prior to the death of his son, the late Henry W. 
695 Kingsbury. Please give the dates and particulars of all such 

alienations, including the names of the purchasers, the price 
received, and a general description of the property sold in each in- 
stance. 

Answer to cross-int. 17. I remember the sale of two pieces of his 
property, a body of farming land known as the “ Caldwell reserva- 
tion,” six or eight miles from Chicago, and a strip from the northern 
portion of the “ Kingsbury tract,” in Chicago. The first was sold to 
John Rogers, the second to 8. L. Baker. I have no memoranda now 
in my possession to enable me to give exact dates of the transaction. 
In reference to the sale to John Rogers, I renember these facts: In 
1855 Rogers held a lease for a term of years of the whole of the 
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“Kingsbury tract,” for which he paid what was considered then a 
nominal rent. : 

[In 1854 a person named Cook rented from Rogers a small part of 
this tract, for which he stipulated a payment much larger than 
Rogers paid for the entire tract. Major Kingsbury had advanced 
money to Cook for the purpose of putting up an extensive mannu- 

facturing establishment on the grounds which Cook had 
696 rented from Rogers. Cook failed in buisness and Major 

Kingsbury was compelled to take possession of the property, 
and then he became a tenant of his own tenant, and was placed 
under obligations to pay his tenant a much larger sum for a small 
part of the premises than he himself received from that tenant for 
the whole tract. It was to make an arrangement with reference to 
these leases and at the same time to place substantial improvements 
on the “Kingsbury tract” that the sale was made to Rogers. 
I think the property was sold to him for about seven thousand 
dollars, but I do not remember the exact amount. The prop- 
erty was paid for by some arrangement with reference to this 
lease by the erection by Rogers of a brick building for the estate on 
the corner of Kingsbury and Kinzie streets, and, I think, by work 
done—either in deepening the channel front of the wharves or In 
building new wharves, [ am not certain which. With reference to 
the sale to Baker, the estate was already much indebted to him under 
an arrangement made by Major Kingsbury, whereby Baker had 

from time to time advanced to counsel and for other purposes 
697 of the estate, both before and after the death of Major Kings- 

bury, a good many thousands of dollars. I think the amount 
of this sale was $25,000 or 830,000. No money was received by me 
for this property except as specified above, and a considerable por- 
tion of it remained unpaid at the time I went South. 

Cross-int. 18. Please state whether you or your wife have received 
any portions of the proceeds of the sales inquired of in the preceeding 
cross-Interrogatory. If vea, what sums have been so received by 
you or her and when were they so received ? 

Answer to cross-int. 18. We have not, unless the sums which from 
time to time we drew from the estate for current expenses could be 
considered as part of what had been paid on this property, and, on 
this subject, [ will state that there was no time during my adminis- 
tration of the affairs of the estate when the estate was not indebted 
to me, either for compensation due me under the arrangement with 
Major Kingsbury or for money advanced by me to the estate at differ- 
ent times. : 


Cross-interrogatories upon the part of the complainants in the 

698 said eross-b; 1] and the defendants fexeept Eva Lawrence and 

Albert G. Lawrence) to the original bill to the new matter 

enquired about in the cross-interrogatories on the part of Eva 
Lawrence. 


_ Interrogatory 1. State the reason why you retired from the United 
States Army prior to the year 1861. 


ee 


ee 
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Answer to Int. 1. It was to take charge of the property of Major 
Kingsbury in Chicago, Illinois, at his repeated solicitations and 
under a specific arrangement made with him with that view. 

Int. 2. For how long a time before you entered the Confederate 
military —did you have any purpose or intention of so doing ? 

Answer to Int. 2. For about four or five days. My purpose was 
formed on the 11th or 12th of September, 1861, while in Tennessee. 
A position in the Confederate army had previously been tendered 
me about the last of August of [or] first of September of the same 
year, but I then promptly declined. I was in Nashville, Tennessee, 

returning to Louisville, Kentucky, when I formed my resolu- 
699 tion for the first time,on the 11th or 12th of September, 1861, 

and I immediately tendered my services by telegraph to the 
Confederate government, as before stated. I received information 
of the acceptance of my services about the 16th of the same month. 
I should add that on the previous day, but subsequent to the tender 
of my services, General Albert Snyder Johnson appointed me to a 
command, subject to the approval of the Confederate government. 

Int. 3. Had you any such intention at or before the time of the 
execution of the deed of May 15, 1861, to Henry W. Kingsbury ? 

Answer to Int. 5. [T had not. 

Int. 4. State whether or not the condition of the country had any 
influence in the making of said deed of May 15, 1861. And, if so, 
what ? 

Answer to Int. 4. As far as the disposition of my own property 
was concerned, whether derived from inheritance or obtained by 
purchase, it exercised no influence on my action; but, as I have 
already fully stated, the disturbed condition of the country was the 
occasion, but not the cause, of my making that deed. 

Int. 5. State whether or not said deed was made with any 
700 ~=view of vour entering the Confederate military service. 

Answer to Int. 5. It was not. On the contrary, it was my 
purpose to avoid all participation in the war, and it was my expecta- 
tion then and fora long time afterwards—in fact, until about the 
12th of September, 1861—not to take part in it. 

Int. 6. If your visit to Washington in the summer of 1861 had 
any reference to matters in controversy in this suit you may state 
fully the facts in regard to the same. 

Answer to Int. 6. It had none whatever. The sole object of my 
visit, as previously stated, was in obedience to the orders of the Gov- 
ernor of Kentucky to represent to the President of the United States 
the condition of affairs in Kentucky, and to obtain his view on the 
same; but for these orders 1 would not then have gone there. But, 
being in Washington, I once or twice visited the camp of General 
surnside, then in the limits of Washington city, not far from the 
Soldiers’ Home, to see him in reference to some buisness of the estate. 
A note on which |] had raised money for the estate of Major Kings- 

burv, and which General Burnside was to have protected 
701 under the arrangement made with him, had gone to protest, 
and I had recently paid it from my own means. It was on 
this subject that I went to see him. Some other buisness of the 
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estate, I do not distinctly remember what, induced me to return 
home by way of New York city; but attention to this buisness 
was only an incident of the journey and had no part in causing it. 

Int. 7. How does the account between yourself, or yourself. and 
vour wife, or your wife and the estate of the late Henry W. Kings- 
bury, stand, taking into consideration the proceeds of sales enquired 
about in cross-interrogatories on the part of the defendant, Eva Law- 
rence, and the rents and profits received from the property of the 
late Julius J. B. Kingsbury and the payments made by — your 
wife or both ? 

Answer to Int. 7. The compensation I was to receive from M: ajor 
Kingsbury was $3,500 per year. It was the proposition of Henry W. 
Kingsbury, subsequent to his father’s death, to fix it at $4,000 per 
year, but I declined it. I advanced at one time to the estate upwards 

of $9,000, lent me by my mother, and at another time about 
702 $6,000, obtained from the same source. Since my mother’s 

death I have paid to my sister her halfoftheabove sums. At 
other times I advanced to the estate about $10,000 of money raised on 
my endorsement in Louisville, Kentucky. Money was drawn by me 
from the estate to meet part of these payments, but an equitable ad- 
justment of my accounts with the estate would leave a balance in 
my favor of not less than $10,000 or perhaps $15,000. My wife drew 
no money from the estate except through me, and I have considered 
in my estimate all that was drawn from the estate, both for her and 
for me. 

Int. 8. If you know of any other matter of advantage to the com- 
plainants in said cross-bill in this suit state the same fully. 

Answer to Int. 8. I do not remember any other facts material to 
the issues involved. 


Ss. B. BUCKNER. 


703 I, George M. Davie, of the county of Jefferson and State of 
Kentucky, a commissioner duly appointed to take the depo- 
sition of the said Simon Bb. Buckner, a witness whose name is sub- 
scribed to the foregoing deposition, do hereby certify that previous 
to the commencement of the examination of the said Simon B. 
Buckner as a witness in the suit between the said Henry W. Kings- 
bury, complainant in the original bill, and Ambrose E. Burnside, 
Jane C. Kingsbury, Mary J. Buckner, Simon B. Buckner, John J. 
LD. Kingsbury, Eva Lawrence, and Albert G. Lawrence, defendants 
thereto, and Mary K. buckner and Simon B. Buckner, complainants 
in the cross-bill, and Henry W. Kingsbury, Eva Lawrence, Albert 
G. Lawrence, and Jane C. Kingsbury, defendants thereto, he was 
duly sworn by me as such commissioner to testify the truth in rela- 
tion to the matter in controversy between the said Henry W. Kings- 
bury, complainant in the original bill, and Ambrose E. Burnside; 
Jane C. Kingsbury, Mary J. 'B uckner, Simon B. Buckner, John J. 
D. Kingsbury, Eva Lawrence, and Albert G. Lawrence, defendants, 
and Mary K. Buckner, and Simon B. Buckner, complainants, in the 
eross-bill, and Henry W. Kingsbury, Eva Lawrence, Albert 
704 G.Lawrence, and Jane C. Kingsbury, defendants, so far as he 
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should be interrogated concerning the same, and that the said 
deposition was taken at my office, at the city of Louisville, in the 
county of Jefferson and State of Kentucky, on the fifteenth day of 
December, A. D. 1870, and that after said deposition was taken by 
me the interrogatories and answers thereto as written down were 
read over to the said witness, and that thereupon the same was signed 
and sworn to by the said deponent, Simon B. Buckner, before ine, 
the oath being administered by me as such commissioner at the place 
and on the day and year last aforesaid. 

I further certify that all the interlineations and erasures in the 
furegoing deposition were made by me at the instance and request 
of the said Simon B. Buckner before his signing of the same. 

GEO. M. DAVIE, 
Commissioner. 


705 The following deposition of Wm. F. Barrett, to wit : 


STATE OF ILLINOIs, 
Cook County, 


In the Circuit Court of Cook County. 
Henry W. Kinessury, by His Next Friend, ) 
Corypon BEeckKwITH, 


vs. Bi ‘ . 

; , ill of Co rie be 

AmBroseE E. Burnsipe, JANE C. KINGsBuRY, M mplaint 
| In Chancery. 


Mary J. Buckner, Simon b. Buckner, John J. 
D. Kingsbury, Eva Lawrence, and Albert G. 
Lawrence. J 


Mary K. Buckner and Simon B. Buckner 
Us ' 
— ” | Cross- Bil). 
Henry W. Kinosspury, Eva LAWRENCE, AL- > rae In 
bert G. Lawrence, and Jane C. Kings- | : J: 
bury. 


To the complainant in said original bill of complaint and the de- 
fendants in said cross-bill and their solicitors : 


Take notice that on the fourteenth day of December, 4. D. 1870, 
at ten o’clock in the forenoon of said day, or as soon thereafter 

796 ascounsel can be heard, the undersigned will sue out of the 
office of the clerk of the circuit court of the county of Cook 
aforesaid a dedimus protestatem or commission under the seal of said 
court and directed to George M. Davie, Esq., of the city of Louisville, 
in the county of Jefferson and State of Kentucky, or to any judge or 
justice of the peace of the county and State last above mentioned, to 
take the deposition of Wm. F. Barrett upon the interrogatories 
hereto attached, to be read in evidence on the part of the complain- 
ants in said cross-bill and defendants to said original bill on the 
hearing of the above-entitled cause, now pending in the said circuit 
court on the chancery side thereof, when and where you can appear 
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and file cross-interrogatories and join in said commission if you so 
wish. 
Dated this fifth day of December, A. D. 1870. 
GOUDY & CHANDLER, 


Solicitors for said Complainants in seid Cross- Bill, ete. 


We hereby acknowledge service of the foregoing notice and at- 
tached interrogatories by a copy thereof this fifth day of Decem- 
ber, A. D. 1870, and consent that the commission may Is- 
707 sue at the time named above, longer notice being hereby 
Waived. 
B. F. AYER, 
Solicitor for Eva Lawrence and Albert G. Lawrence. 
CG. BECKWITH, 
Guardian ad Litem for Henry W. Kingsbury. 
JAMES E. MONROE, 
Of Counsel for Jane C. Kingsbury. 


Interrogatories referred to in the foregoing noticeand to beanswered 
by William F. Barrett, a witness to be produced, sworn, and ex- 
amined under and by virtue of the annexed commission, before 
George M. Davie, Esq., or any judge or justice of the peace in the 
county or State last mentioned in the within notice, in the cause 
therein mentioned and referred to and now pending in the circuit 
court of Cook county, Illinois, in chancery, wherein Henry W. 
Kingsbury is complainant in the original bill of complaint and 
Ambrose E. Burnside, Jane C. Kingsbury, Mary J. Buckner, Simon 
B. Buckner, John J. D. Kingsbury, Eva Lawrence, and Albert G. 
Lawrence are defendants thereto, and wherein Mary Kk. Buckner and 

Simon Bb. Buckuer are complainants in the cross-bill and 
708 Henry W. Kingsbury, Eva Lawrence, Albert G. Lawrence, 

and Jane C. Kingsbury are defendants thereto, on the part and 
behalf of said complainants in said cross-bill and the defendants, 
Ambrose E. Burnside, Jane C. Kingsbury, Mary J. Buckner, Simon B. 
ee and John J. D. Kingsbury, to said original bill, as follows, 
O wit: | 


1. What is your name, age, residence, and occupation ? 

2. Are you acquainted with Mrs. Mary K. Buckner and Simon B. 
Buckner, parties in this suit; and, if yea, how long have you known 
them ? 

3. State, if you can, who prepared a deed, dated May 15, 1861, ex- 
ecuted by said Mary K. Buckner and Simon B. Buckner to Henry 
W. Kingsbury, purporting to convey lots 5 and 6, block 35, original 
town of Chicago, Illinois, and a tract of land in the city of Chicago 
known as the “ Kingsbury tract,” formerly owned by the father of 
Mrs. Buckner. : | 
: 4. Was you present when it was signed by the parties, respect- 
ively? And, if yea, state all the persons present. 

o. Was you present when said deed was acknowledged ? 
709 ~—- And, if yea, state all the persons present. Was the husband of 
Mrs. Buckner present when it was acknowledged by her? Was 


' 
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she examined separate and apart from herhusband? Did the officer 
who tookthe acknowledgment explain to Mrs. Buckner the contents 
and meaning of the deed ? 

6. Where was Henry W. Kingsbury, mentioned as the grantee, 
when said deed was signed and acknowledged ? 

7. Who requested or directed you to prepare the deed ? 

8. Did you have any conversation with Mrs. Buckner before the 
deed was prepared or signed by her husband? 

9. Where was her husband when you first had an interview with 
her? Did she sign the deed at that time? Did you advise her to 
sign it or not sign it at that time? By whom was the presence of her 
husband procured when the deed was signed by Mrs. Buckner? 

10. What, if anything, was the consideration for said deed ? 
710 11. Why was said deed made? And give the source of your 
information as to the truth of the statements you make. 

12. Where was Simon B. Buckner on the 20th, 21st, and 22d days 
of July, 1861? State your means of knowledge. 

13. Was said deed mentioned in the third interrogatory executed 
to enable General Buckner to go into the Confeder ‘ate army? Was 
there any purpose or intention by General Buckner, on or before 
May 15, 1861, to enter the rebel army? And, if you answer no, 
state your means of knowledge. 

14. State any other facts material in this suit of benefit to the 
complainants in the cross-bill and within your knowledge. 

GOUDY & CHANDLE R, 
Solicitors for said Complainants in said Cross- Bill, ete., ete. 


Council [counsel] for Mrs. Eva Lawrence, one of the defendants, 
object to direct interrogatories numbered 5, 8, 9, 10, 11, 12, and 13, 
propounded to William F. Barrett, and to each of said interrogato- 

ries, as immaterial and inconsistent [incompetent], and pro- 
711 pose the following cross-interrogatories to be answered by said 
witness: 


Cross-interrogatory 1. When and before whom was the said deed 
referred to in the third direct interrogatory acknowledged by Mrs. 
Buckner ? 

Cross-int. 2. Where was the said deed acknowledged, and if you 
were present why did you attend the parties on that occasion ? 

Cross-int. 3. What was done with the deed after it was executed 
and acknowledged ? 

Cross-int. 4. Was or not General Buckner an avowed opponent of 
the coercive policy whicli had been adopted by the national admin- 
istration towards the States in insurrection on the 15th day of May, 
1861 ? 

Jross-int. 5. Was or not Gen. Buckner, on the 15th day of May, 
661, openly opposed to aid being rendered by the State of Ken- 
tucky to the national administration in its efforts to suppress the 
rebellion by force of arms ? 

Cross-int. 6. Was or not General Buckner, on the 15th of May, 
1861, opposed in sentiment to any effort being made to suppress the 
rebellion by military force ? 

39—176 
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Cross-int. 7. To what political party in the State of Ken- 
712. tucky did Gen. Buckner belong on the 15th day of May, 1861? 

Cross-int. 8. Can you state on your own knowledge that 
Gen. Buckner did not, on the 15th day of May, 1861, have some 
idea that he might engage in the service of the Confederate govern- 
ment ? 

Cross-int. 9. Did Gen. Buckner take an active part in the public 
affairs in the State of Kentucky after the inauguration of President 
Lincoln on the 4th of March, 1861, down to the time he joined the 
Confederate army ? | 

Cross-int. 10. Was his conduct and course of action as a public 
man of a uniform and consistent tenor between March 4, 1861, and 
the time he left Louisville to join the Southern Confederacy’? If he 
changed his opinions or his position in regard to public questions 
during that interval, when did that change occur? 

B. F. AYER, 
Of Counsel for Eva Lawrence. 


The deposition of William F. Barrett, of the county of Jefferson, State 
of Kentucky, a witness of lawful age, produced, sworn, and 

713 examined upon his corporal oath, on the sixteenth day of 
December, in the year of our Lord eighteen hundred and 
seventy, at the oflice of George M. Davie, in the city of Louisville, in 
the county aforesaid, by me, the said George M. Davie, a commis- 
sioner duly appointed by a dedimus prrotestatem or commission, 
issued out of the clerk’s office of the circuit court of Cook county, in 
the State of [llinois, bearing teste in the name of Norman T.Gassett, 
clerk of said circuit court, with the seal of said court affixed thereto, 
and to me directed as such commissioner, for the examination of 
said William F. Barrett,a witness ina certain suit and matter in con- 
troversy now pending and undetermined in the said circuit court, 
wherein Henry W. Kingsbury, by his next friend, Corydon Beck- 
with, is plaintiff and Ambrose E. Burnside, Mary J. Buckner, 
Simon B. Buckner, Jane C. Kingsbury, John J. D. Kingsbury, 
Eva Lawrence, and Albert G. Lawrence and [are] defendants, in 
behalf of thesaid Mary J. Buckner and Simon B. Buckner, as well 
as upon the cross-interrogatories of Eva Lawrence as on the inter- 
rogatories of the said Mary K. Buckner and 8S. L. Buckner, 

714 and upon the cross-bill of the said Mary J. Buckner and 
Simon Bb. Buckner in said suit, complainants, against Henry 

W. Kingsbury, Eva Lawrence, Albert G. Lawrence, and Jane C. 
Kingsbury, defendants to said cross-bill, in behalf of said com- 
plainants in said cross-bill, which were attached to and inclosed 
with the said commission, and upon none others. of 


The said Witt1AM F. Barrett, being first sworn by me as i 
witness in the said cause previous to the commencement of his ex- 
amination to testify the truth, as well on behalf of the plaintiffs in 
the original bill as the defendants thereto. and as well on behalf of 
the defendants to the cross-bill as of the plaintiffs to the same, in re- 
lation to the matters in controversy between the said plaintiffs and 
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defendants, so far as he should be interrogated, testified and deposed 
as follows, to wit: 


Int.—. What is your name, age, residence, and occupation ? 

Answer to Int. 1. My name is William F. Barrett; I am_ fifty 
years old; I reside in Louisville, Kentucky; 1 am a lawyer. 

Int.2. Are you acquainted with Mrs. Mary K. Buckner and 
715 Simon Bb. Buckner, parties to this suit; and, if yea, how long 
have you known them? 

Answer to Int. 2. Lam acquainted with Mrs. Mary K. Buckner 
and her husband, Simon B. Buckner. I have known the former 
some 12 0r 15 years and I have known General Buckner for 35 
years. 

Int. 3. State, if you can, who prepared a deed, dated May 15th, 
1861, executed by said Mary K. Buckner and Simon B. Buckner to 
Henry W. Kingsbury, purporting to convey lots 5 and 6, block 35, 
original town of Chicago, Illinois, and a tract of land in the city of 
Chicago known as the “ Kingsbury tract,” formerly owned by the 
father of Mrs. Buckner. 

Answer to Int. 3. I prepared the deed, dated May 15th, 1861, exe- 
cuted by S. B. Buckner & Mary K. Buckner to Henry W. Kings- 
bury, purporting to convey lots 5 and 6, block 365, original town of 
Chicago, Illinois, and a tract of land in the city of Chicago known 
as the “ Kingsbury tract,” formerly owned by the father of Mrs. 
Buckner. 

Int. 4. Was you present when it was signed by the parties, re- 
spectively? And, if yea, state all the persons present. 

Answer to Int. 4. I was present when the deed was signed 

716 by the parties, respectively, they and the notary who took 

the acknowledgment and myself being the only persons 
present. 

Int. 5. Was you present when said deed was acknowledged? And, 
if yea, state all the persons present. Was the husband of Mrs. 
Buckner present when it was acknowledged by her? Was she ex- 
amined separate and apart from her husband? Did the officer who 
took the acknowledgment explain to Mrs. Buckner the contents and 
meaning of the deed ? 

Answer to Int.5. I was present when the deed was acknowledged. 
I have in my former answer stated all the persons who were present. 
S. B. Buckner was present when the deed was acknowledged by Mrs. 
Buckner. She was not examined separate from her husband. 
Whether the officer explained the contents and meaning of the deed 
I have no recollection. 

Int. 6. Where was Henry W. Kingsbury, mentioned as grantee, 

when said deed was signed and acknowledged ? 
717 Answer to Int. 6. Henry W. Kingsbury was not in Louis- 
ville at the time of making or executing the deed. He was, 
o3 I am informed, either at West Point or Washington city at the 
time. | 

Int. 7. Who requested or directed you to prepare the deed ? 

Answer to Int. 7. Gen. Buckner requested me to have the deed 
prepared. 


308. HENRY W. KINGSBURY VS. SIMON B. BUCKNER’ ET AL. 


Int. 8. Did you have any conversation with Mrs. Buckner before 
the deed was prepared or signed by her husband ? 

Answer to Int. 8. I suppose this question has reference to the 
object of my making the deed; if so, | answer yes. 

Int. 9. Where was her husband when you first had an interveiw 
with her? Did she sign the deed at that time? Did you advise 
her to sign it or not to sign it at that time? By whom was the 
presence of her husband procured when the deed was signed by 
Mrs. Buckner? 

Answer to Int. 9. I was intimate with Gen. Buckner and his 
wife, and I knew their wishes in relation to the wife’s interest in the 

property inherited by her from her father. She desired him 
718 to have a greater interest than he was entitled to by virtue of 

the marriage. He desired that she should have the entire 
benefit of the same, and I had had conversation with her repeatedly 
on this point. Whether her husband was present at the first inter- 
view I cannot say. Buckner was absent from Louisville when his 
wife informed me that she was determined to execute the deed, and 
I, at her request, telegraphed him to return home, which he did. 
He was then in Frankfort, Ky. I advised her not to — the deed at 
that time. She insisted on doing so, and hence I telegraphed Buck- 
ner and thus procured his presence. 

Int. 10. What, if anything, was the consideration for said 
deed ? | 

Answer to Int. 10. There was no consideration whatever passed 
between the parties. 

Int. 11. Why was said deed made? And give the source of your 

information as to the truth of the statements you make. 
719 Answer to Int. 11. I presume it was made for the purposes 
above stated, and I came to that conclusion from the repeated 
conversations had with Buckner and his wife especially. ’ 

Int. 12. Where was Simon B. Buckner on the 20th, 21st, and 22nd 
day- of July, 1861? State your means of knowledge. 

Answer to Int. 12. 8. B. Buckner was in Kentucky on the 20th, 
21st, and 22d of July, 1861. I went with my wife to visit her father, 
Judge W. C. Goodloe, and Buckner went with us on the train as far 
as Frankfort, Ky. This was on the evening of the 19th of July, 
1861. My wife and I continued on our journey that evening to 
Lexington, Ky. I returned to Louisville on Tuesday evening fol- 
lowing, when I again met Gen. Buckner. From these facts I am 
certain that he was in Kentucky on the days mentioned. 

Int. 15. Was said deed mentioned in third interrogatory executed 


to enable Gen. Buckner to go into the Confederate army? Was. 


there any purpose or intention by General Buckner, on or before May, 
loth, 1861, to enter the rebel army? And, if you answer nof 
720 state your means of knowledge. 

Answer to Int. 18. If the deed mentioned in the third in- 
terrogatory was made to enable Gen. Buckner to go with the Con- 
federate army I had no knowledge of the fact. If he had any 
idea at the time of entering the Confederate army I had no knowl- 
edge of it. I then believed he was an undoubted: Union man. I 
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judged so from his repeated conversations with me under all cireum- 
stances, and our relations were of the most intimate and confidential 
character. I was a Union man all the time, and I believed at that 
time his sentiments fully accorded with my own. 

Int. 14. State any other fact material in this suit of benefit to the 
complainants in the cross-bill and within your knowledge. 

Ans to Int. 14. I cannot now remember anything except that dur- 
ing the two or three months next after the deed of May, 186], was 
executed I know that Gen. Buckner persuaded young men not to 
enter the Confederate service. 


721 Counsel for Mrs. Eva Lawrence, one of the defendants, ob- 

jected to direct interrogatories numbered 5, 8, 9, 10, 11, 12, 
and 13, propounded to William FI. Barrett, and to each of said in- 
terrogatories, as immaterial and incompetent, and propose the follow- 
ing cross-interrogatories to be answered by the said witness. 


Cross-int. 1. When and before whom was the said deed referred 
to in the third direct interrogatory acknowledged by Mrs. Buckner ? 

Answer to cross-int. 1. The deed was acknowledged on the day of 
its date, the 15th of May, 1861, before Charles 8. Thomasson, who 
was a notary publie. 

Cross-int. 2. Where was the said deed acknowledged ; and, if you 
were present, why did you attend the parties on that occasion ? 

Answer to cross-int. 2. The deed was acknowledged at the office 
of the Hon. James Speed, who was afterwards the attorney general 
under Mr. Lincoln, and myself, we being partners in the practice of 

law, in the city of Louisville. I was present, and went and 
722 ~~ procured the notary, as I was acquainted with him and Buck- 
ner was not. 

Cross-int. 73. What was done with the said deed after it was exe- 
cuted and acknowledged ? 

Answer to cross-interrogatory 3. The deed after acknowledgement 
was by me or Mrs. Buckner given te a young man who was going to 
Chicago that evening, Buckner having left to return to Frankfort 
again before the notary had completed the certificate. This was 
done at Buckner’s request. 

Cross-int. 4. Was not General Buckner an avowed opponent of the 
coercive policy which had been adopted by the national administra- 
tion towards the States in insurrection on the 15th of May, 1861? 

Answer to cross-int. 4. I cannot say that he was, although he 
might have differed with the administration in its poliey. I knew 
he greatly deplored the condition of the affairs of the country at the 
time, and seemed to have a greater horror of the effects of a civil war 
than any one I met, and often expressed a determination not to en- 
gage In it. 

Cross-int. 5. Was or not General Buckner, on the 15th dav of 
723. May, openly opposed to any aid being rendered by the 
State of Kentucky to the national administration in its efforts 

to suppress the rebellion by force of arms? 

Answer to cross-int. 5. [ never heard him express an opinion in 
relation to that subject, that I now recollect, at that time. 
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Cross-int.6. Was or not General Buckner,on the 15th of May, 1861, 
opposed in sentiment to any effort being made to suppress the rebell- 
ion by military force ? 

Answer to cross-int. 6. I cannot say whether he was or not; he 
never informed me of his views on that subject; I only know that 
he had a horror of seeing different sections of our country fighting 
against each other. 

Cross-int. 7. To what political party in the State of Kentucky did 
Gen. Buckner belong on the 15 of May, 1861? 

Answer to cross-int. 7. He never took any part in politics, but 
seemed to support Mr. John Crittenden’s views. 

Cross-int. 8. Can you state of your own knowledge that Gen. Buck- 

ner did not,on the 15th of May, 1861, have some idea that he 
724. might engage in the service of the Confederate govern- 
ment? 

Answer to cross-int. 8. I cannot state of my own knowledge that 
Gen. Buckner did not, on the 15th of May, 1861, have some idea that 
he might engage in the service of the Confederate States; but I can 
and do say that if at that time Buckner had any such intention I did 
not know of it, nor do I now believe, from all that I have heard him 
say, that he had any such design at that time. 

Cross-int.9. Did Gen. Buckner take an active part in the public 
affairs in the State of Kentucky after the inauguration of President 
Lincoln on the 4th of March, 1861, down to the time he joined the 
Coniederate army ? 

Answer to cross-int. 9. So far as I know, he did not. Inever knew 
of his attending a public meeting at of a political character during the 
time. He attended only to the duties of the office of inspector gen- 
eral under the appointment of the Gove-nor cf the State, so far as I 
know. 

Cross-int. 10. Were his conduct and course of action as a public 

man of auniform and consistent tenor between March 4, 186], 
725 and the time he left Louisville to join the Southern Confed- 
eracy? If he changed his opinions or his positions in regard 
to public questions during the interval, when did the change occur? 

Answer to cross-int. 10. Ignoring the fact that he did go South, I 
saw nothing in his conduct or course of action asa public man which 
was not uniform and consistent between March 4, 1861, and the 
time he left. I know nothing of any change of his opinions in re- 
gard to public questions during that interval, except from the fact 


of his then joining the Confederacy. | 
WM. F. BARRETT. 


I, George M. Davie, of the county of Jefferson and State of Ken- 
tucky, a commissioner duly appointed to take the deposition of the 
said William IF. Barrett, a witness whose name is subscribed to the 
foregoing deposition, do hereby certify that previous to the com- 
mencement of the examination of the said William IF. Barrett as a 

Witness In the said suit between the said Henry W. Kingsbury, 
726 = complainant in the original bill,and Ambrose FE. Burnside, 
JaneC. Kingsbury, Mary K. Buckner, Simon B. Buckner, John 


ee 
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J.D. Kingsbury, Eva Lawrence, and Albert G. Lawrence, defendants 
thereto, and Mary K. Buckner and Simon Bb. Buckner, complainants 
in the ecross-bill, and Eva Lawrence, Henry W. King—, Albert G. 
Lawrence, and Jane C. Kingsbury, defendants thereto, he was duly 
sworn by me as such witness to testify the truth in relation to the 
matter in controversy between the said Henry W. Kingsbury, com- 
plainant in the original bill, and Ambrose E. Burnside, Jane C. 
Kingsbury, Mary J. Buckner, Simon L. Buckner, John J. D. Kings- 
bury, Eva Lawrence, and Albert G. Lawrence, defendants, and Mary 
K. Buckner and Simon B. Buckner, complainants, in the cross-bill, 
and Henry W. Kingsbury, Eva Lawrence, and Albert G. Lawrence 
and JaneC. Kingsbury, defendants,so far as he should be interrogated 
concerning the same, and that the said deposition was taken at my 
office, in the city of Louisville, in the county of Jefferson, State of 
Kentucky, on the sixteenth day of December, A. D. 1870, and that 
after the said deposition was taken by me the interrogatories and 

answers thereto, as written down, were read over to the 
727 said witness, and that thereupon the same was signed and 

sworn to by the said deponent, William F. Barrett, before 
me, the oath being administered by me as such commissioner at the 
place and on the day and year last aforesaid. 

[ further certify that all the interlineations and erasures in the 
foregoing deposition were made by me at the instance and request 
of the said William F. Barrett before his signing of the same. 

GEO. M. DAVIE, 


Commissioner. 


The following deposition and exhibits of Mrs. Jane C. Kingsbury, 
to wit: 


STATE OF ILLINOIS, 
County of Cook, 


The People of the State of Illinois to James Griswold, Esq., of Old 
Lynn, in the county of New London, State of Connecticut, or to 
any judge or justice of the peace of said county of New London: 
Whereas it has been represented to us that Mrs. Jane C. Kings- 

bury is a material witness in a certain cause now pending in our 

circuit court of Cook county in and for the county of Cook 

728 aforesaid, between Henry W. Kingsbury, complainant, and 

Ambrose E. Burnside and other defendants to the bill of com- 
plaint, and Mary K. Buckner and Simon Bb. Buckner, complainants, 
and Henry W. Kingsbury and other defendants to the cross-bills, and 
that the said witness resides at Old Lynn aforesaid, without the said 

Siate of Illinois, and that her persenal attendance cannot be procured 

at the trial of said cause: 

Now know ve that we, in confidence of your prudence and fidelity, 
have appointed you commissioner to examine the said witness, and 
do therefore authorize and require you to cause the said witness to 
come before you, at such time and place as you may therefor desig- 
nate and appoint, and diligently to examine the said witness on the 
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oath or affirmation of the said witness, by you first duly in that 
behalf administered, and faithfully to take the deposition of the said 
witness upon all interrogatories inclosed with or attached to these 
presents, both on the part of the said plaintiffs and of the said de- 
fendants, and none others, and the same, when thus taken, together 
with this commission and the said interrogatories, to certify 
729 unto oursaid circuit court of Cook county with the least pos- 
sible delay. 
Witness Norman T. Gassette, clerk of our said court, — the seal 
thereof, at Chicago, in said county, this 6th day of December, A. D. 
1870. 


(i. s.] NORMAN T. GASSETTE, Clerk. 


STATE OF ILLINOIS, 
Cook County, 


In the Circuit Court of Cook County. 


Henry W. Kincspury, by His Next Friend, ) 
CorYDON bBECKWITH, 

vs. 
AMBROSE E. BurnsipE, JANE C. KINGSBURY, = ——— 
Mary J. Buckner, Simon B. Buckner, John n Chancery. 
J. D. Kingsbury, Eva Lawrence, and Albert 
G. Lawrence. ; 


Mary K. Buckner and Sruon B. Buckner 
vs. ' 
Henry W. Kinaspury, Eva LAwrence, AL- Cross-Bill. 
BERT G. LAWRENCE, and JANE C. KINGSBURY. 
730 Tothe complainant in said original bill of complaint and 
the defendants to said cross-bill and their solicitors : 


Take notice ‘that on the sixth (6th) day of December, A. D. 
1870, at ten o’clock in the forenoon of said day, or as soon thereafter 
as counsel can be heard, the undersigned will sue out of the office of 
the clerk of the circuit court of the county of Cook aforesaid a dedi- 
mus protestatem or commission, under the seal of said court and 
directed to James Griswold, Esq., of the — of Old Lynn, in the 
county of New Loudon and State of Connecticut, or to any judge or 
justice of the peace of the county and State last above mentioned, 
to take the deposition of Mrs Jane C. Kingsbury upon the interroga- 
tories hereto attached, to be read in evidence on the part of the com- 
plainants in said original bill on the hearing of the above-entitled 
‘ause, now pending in the said circuit court on the chancery side 
thereof, when and where you can appear and file cross-interrogato- 
ries and join in said commission if you so wish. : 

Dated this twenty-fifth day of November, A. D. 1870. 
731 GOUDY & CHANDLER, 
Solicitors for said Complainants in said Cross-Bill, etc. 


hat 
said 
ese 
de- 


t. 
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We hereby acknowledge service of the foregoing notice and at- 
tached interrogatories by a copy thereof this twenty-fifth day of No- 
vember, A. D. 1870, and consent that the commission may issue at 
the time above named, longer notice being waived. 

C. BECKWITH, 
Guardian ad Litem and Next Friend of said Henry W. Kingsbury. 
JAMES E. MUNROE, 
Of Counsel for Jane C. Kingsbury. 
BECKWITH, AYERS & KALES, 
Sol’rs for A. G. & Eva Lawrence. 


Interrogatories referred to in the foregoing notice and to be an- 
swered by Mrs. Jane C. Kingsbury, a witness to be produced, sworn, 
and examined under and by virtue of the annexed commission, be- 
fore James Griswold, Esq., or any judge or justice of the peace of the 

county and State last mentioned in the within notice, in the 
732  ~cause therein mentioned and referred to and now pending in 

the circuit court of Cook county, Illinois, in chancery, wherein 
Henry W. Kingsbury is complainant in the original bill of com- 
plaint and Ambrose E. Burnside, Jane C. Kingsbury, Mary J. Buck- 
ner, Simon B. Buckner, John J. D. Kingsbury, Eva Lawrence, and 
Albert C. Lawrence are defendants thereto, and wherein Mary K. 
Buckner and Simon B. Buckner are complainants in the cross-bill 
and Henry W. Kingsbury, Eva Lawrence, Albert G. Lawrence, and 
Jane C. Kingsbury are defendants thereto, on the part and behalf of 
said complainants in said cross-bill and the defendants, Ambrose 
E. Burnside, Jane C. Kingsbury, Mary J. Buckner, Simon B. Buck-. 
ner, and John J. D. Kingsbury, to said original bill, as follows, to 
wit: 


Interrogatories to be proposed to Mrs. Jane C. Kingsbury on the 
part of the defendants, except Albert G. Lawrence and Eva Law- 
rence, to the original bill and the complainants in the cross-bill. 


1. What is your name, age, and residence? 
2. Are you one of the defendants in this suit? 
730 3. Are you the widow of Major Julius J. B. Kingsbury ? 
4. When did your late husband, Major Julius J. B. Kings- 
bury, die? Did he die testate or intestate ? 

5. Did he leave any children surviving him? And, if so, please 
give their names. Did he leave any descendants of deceased chil- 
dren? 

6. Were these children also your own ? 

7. Was your daughter, Mary J., married; and, if —, when and 
to whom ? 

8. Was your son, Henry W., married; and, if so, when and to 
whom ? 

9. Is your son, Henry W., living or dead; and, if dead, when and 
where did he die? Please state the cause of his death. 

10. Did your son, Henry W., have any children born in lawful 


40—176 
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wedlock before or after his death ? 
, give the name of the child. 
11. Was this his only child ? 
12. Has your son’s widow married again; and, if so, when and tc 
whom? Where does she now reside? Where does your grandson 
Henry W., reside? 


13. Did your son, Henry W., leave a will,or did he die intes- 
tate? 
734 14. Whereand from whom and under what circumstances 
did you learn that he left a will? State fully. 
15. Have you ever seen tiie original will ? 
16. Has a copy ever been furnished you; and, if so, when, and 


who furnished it? Did you request a copy or information before it 
was given ? 


And, if so, please state when, anu 


17. Did you communicate the knowledge you obtained of the ex- 
istence or contents of the will to your daughter, Mrs. Buckner, or 
her husband? And, if you did, please state when. 

18. Did you give this information the first opportunity you had 
after acquiring it yourself? 

19. Did your son, Henry W. Kingsbury, make any statement to 
you in regard to the share of real estate situated in Chicago, Illinois, 
descended to Mrs. Buckner (your daughter) from her father after the 
loth day of May, 1861? And, if he did, please state what he said 
in regard to it. 

20. If he made more than one statement or had more than one 
conversation in regard to Mrs. Buckner’s share, please give them 
all as fully as possible. 


. 


21. What was said, if anything, as to a deed made by his 
739 sister, Mrs. Buckner, and her husband on or about May 15, 
1861, to him conveying Mrs. Buckner’s part of the property 

in Chicago which descended from her father? 

22. Did your son, Henry W., ever write any letter to you in 
which he referred to such subject? And, if so, please attach any 
such letter or letters or cupies thereof to this deposition. 

23. If you cannot attach the same or copies because of loss, please 
give the contents, so far as relates to this subject. 


24. Describe as nearly as you can all the property left by your 
husband. 

25. Did your son, Henry W., ever acquire any real estate by pur- 
chase; and, if so, what, and where was it situated ? 

26. Did your son, Henry W., ever holdin his name any property 
in Chicago for the use and benefit of any person within your know- 
ledge, except by deed of May 15, 1861, executed by Mrs. Buckner 
and her husband ? 

27. What was the pecuniary or property circumstances of your 
son in May, 1861? Was he worth any more than the value of the 

preperty inherited from his father ? 

25. Did your daughter have any property at that time other 
than the estate inherited from her father? 

29. When and where was your son, Henry, born ? 
30. Please state the place where he spent his life. 
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31. From what congressional district was he appointed a cadet at 
West Point? 

32. Was he graduated at, before, or after the regular time? Was 
he immediately appointed a lieutenant in the regular army and did 
he enter active service ? 

33. Where was your late husband born? 
sion or occupation ? 

34. When did he enter the army, how long continue in it, and 
was he a cadet also at West Point? 

35. When did you marry him ? 

36. Did he have any fixed place of residence after the marriage? 

37. Did your son, Henry W., have any fixed place of resi- 
dence ? 

38. Please state any other matter or thing within your know!l- 
edge touching the matters in controversy in this case. 

GOUDY & CHANDLER, 
Solicitors for said Complainants in said Cross- Bill, ete. 


What was his profes- 


Counsel for Mrs. Eva Lawrence, oneof the defendants to the 
original bill and to the cross-bill in this cause, object to direct 
interrogatories numbered 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 28,24, 25, 
26, 27, 28, 86, and 37, propounded to Mrs. Jane C. Kingsbury, and to 
each of them severally, as immaterial and incompetent, and propose 
the following cross-interrogatories to be answered by the said witness: 


737 


Cross-interrogatory 1. Where did your late husband, Julius J. B. 
Kingsbury, die? Where did he and his family reside at that time, 
and how long had they resided there? 

Cross-int. 2. Please state where the said Julius J. B. Kingsbury 
resided at the time of your marriage. 

Cross-int. 3. Please state where he and his family resided after- 
wards, giving as nearly as you can the date of his removai to each 
place and the length of his and their residence at each place. 

Cross-int. 4. When did your late husband retire from the army? 
Where did he reside at that time, and where did he and his 
family live afterwards, down to the time of his death ? 
| Cross-int. 5. Did your said husband and his family reside at 
Detroit, in the State of Michigan, after he retired from the United 
States Army? If yea, how long did they residethere? Did they 
keep house there? Did he own the house in which he and they 
resided, or how otherwise ? 

Cross-int. 6. Where did you reside previous to your marriage, and 
how long had vou resided there? 

Cross-int. 7. Where have vou resided since the death of your late 
husband, and for what length of time in each place? 

Cross-int. 8. Where was your home at the time your son, the late 
Henry W. Kingsbury, was appointed a cadet at West Point? How 


738 


long had you resided there at that time, and where have you since 
resided ? 

Cross-int. 9. Did your son, the late Henry W. Kingsbury, live with 
Where was 


you at the time he entered the West Point Academy ” 
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his home before that time, and how long had that been his home or 
usual place of residence? 

739 Cross-int. 10. Was your son appointed after his graduation 
to the command of a regiment of volunteers in the service of 

the United States? Ifso, when and where did he receive his said 

appointment, and from whom? Did he accept said appointment 

and enter upon the discharge of its duties? If yea, how long did 

he serve in that capacity ? 

Cross-int. 11. Was your son at the time of his death acting as 
colonel of a regiment of Connecticut Volunteers in the United States 
service? If yea, when did he first become connected with that 
regiment, and from whom did he receive that appointment? 

Cross-int. 12. Have you ever resided in the State of Virginia; 
if yea, where and when and for what length of time? 

Cross-int. 13. Did your late husband or yourself own any prop- 
erty in the State of Virginia at the time of his death; if so, what 

property and where was ii situated ? 
740 Cross-int. 14. Have you purchased or acquired any prop- 
erty in the State of Virginia since the death of your late 
husband ; if so, what property, and how and when did you acquire 
it? 

Cross-int. 15. Have you resided or had a home or any usual place 
of residence in the State of Virginia since the death of your late hus- 
band; if so, at what place and for what length of time? 

Cross-int. 16. Had your son, the late Henry W. Kingsbury, any 
property in the State of Virginia when he entered the army of the 
United States; if so, what property and where was it situated ? 

Cross-int. 17. Did you or not own a residence in the State of Con- 
necticut at the time yourson entered the army; if so, how and when 
did you acquire that property, where was it situated, and did you 
or not occupy it as your home; if yea, how long did you live there; 
from what time to what time? 

Cross-int. 18. If you shall state in answer to any of the 

741 ~— direct interrogatories that you had any conversation with 

your son, the late Henry W. Kingsbury, in relation to Mrs. 

Buckner’s share of the property left by your late husband, please 

state the time & place of each conversation which you may testify 
to, and state who was present. ; 

Cross-int. 19. If you shall state in answer to either of the direct 
interrogatories that your son, the late Henry W. Kingsbury, wrote 
you any letter or letters in which reference was made to Mrs. Buck- 
ner’s share or interest in the property left by your late husband, you 
will please state when and where such letter or letters were written 
and when and where you received them. 

Cross-int. 20. If you shall state that any letter or letters of the nat- 
ure referred to in the last cross-interrogatory was or were received 
by you from your sor, but that such letter or letters is or are lost, 
please state when you last saw such letter or letters and where. 
What did you do with the said letter or letters? Did you ever ex- 
hibit them or either of them to any person or persons; if so, when 
and to whom ? 
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742 Cross-int.21. If any such letteror letters were ever written and 

cannot be produced by you, you will please state whether you 
have or not madea faithful and diligent search for and effort to secure 
them. Please state what steps you have taken to find or recover 
them. 

Cross-int. 22. If you shall attempt to give the contents of any 
such letter or letters, you will please state whether or not you are 
now able to give the language used in said letter or the exact ex- 
prissions of the writer, or how otherwise. 

Cross-int. 25. Were such letters written in reply to any letters 
written to him by you on the same subject or how otherwise ? 

Cross-int. 24. When and to whom did you first communicate the 
fact that you had received any such letter or letters ? 

Cross-int. 25. When and to whom did you first communicate the 
contents of any such letter or letters? 

B. F. AYER, 
Of Counsel for Mrs. Eva Lawrence. 


743 The deposition of Mrs. Jane C. Kingsbury, of the town of Old 
Lynn, in the county of New London and State of Conneeti- 

cut, a witness named in the foregoing commission, and taken 
by virtue of and in pursuance of said commission hereto attached. 


The said JANE C. Kinaspury, being first duly sworn by me, James 
Griswold, the said commissioner,as a witness in the cause named in 
said commission, previous to the commencement of her examination, 
to testify the truth, as well on part of the complainants as the de- 
fendants, in relation to the matters in controversy between the said 
complainants and deferdants so far as she should be interrogated, 
testified and deposed as follows: 

Answer to interrogatory 1. Jane C. Kingsbury; in my 61st year; 
residence in Old Lynn, New London county and State of Connecti- 
cut. 

Auswer to Int. 2. I am. 

Answer to Int. 5. Iam. 

Answer to Int. 4. On the 6th day of June, 1856, intestate. 

Answer to Int. 5. Two children surviving—Mary Janeand Henry 

W.; no descendants of deceased children. 
744 Answer to Int.6. They were. 
Answer to Int.7. She was married in May, 1850, to Simon B. 
Buckner, one of the parties to this suit. 

Answer to Int. 8. He was married in December, 1861, on the 4th 
or Sth, to Eva MeL. Taylor. 

Answer to Int. 9. He is dead. Hedied at Antietam from wounds 
received in battle in September, 1862. [le was wounded on the 17th 
and died on the 18th, as [ understood and believe. 

Answer to Int. 10. He had one child, born after his death, on De- 
cember 16th, 1862, named Henry W. 

Answer to Int. 11. It was. 

Ans. to "nt. 12. She has again married, in September, 1865; she 
married Albert G. Lawrence. She now is at Newport and her son 
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with her. I donot know that she has any particular place of resi- 
dence. 

Answer to Int. 13. He left a will. 

Answer to Int. 14. I first heard from Mr. Cunningham, who was 

ut the funeral, that there were papers left at Fortress Monroe, 
745 ~=Virginia. Mr. Cunningham told me that John Taylor told 

him there were paper- left. Mrs. Kingsbury, my son’s wife, then 
wrote me and sent mea copy of the will, and I have furnished said 
letter, dated September 28, 1562, and will (hereunto annexed and 
marked A). | 

The next was from Mr. Latrobe, of Baltimore, by letter. I had 
written him asking why the will was not probated. He sent me a 
copy of the will and a copy of his (Latrobe’s) letter to Col. J. H. 
Taylor, dated October 16, 1862, which I here present as part of this 
deposition (hereunto annexed and marked 6). I also received with 
these a letter from Mr. Latrobe, which I cannot now find. If 1 find 
it I will deliver it to the commissioner, to be attached to my depo- 
sition. : 

Answer to Int. 15. I have never seen the original will. Mrs. 
Lawrence sent me word she was coming on a visit. I asked her 
to bring the original will. She, for some cause or other, was de- 

tained and did not come at the time. She wrote she would 
746 send it by mail, if [ wished, as she was not coming. I did 

not desire her to send it, for fear of its being lost. After 
atime she visited me, but said nothing of bringing the will. I 
made no answer to her proposal to send it by mail. 

Answer to Int. 16. I have already answered this in my answer to 
Int. 14. 

Answer to Int. 17. I did, to Mrs. Buckner, in the fall of 1866, on 
her first visit after the war. I gave her a copy of the one I had. 

Answer to Int. 18. On the first opportunity of seeing her. It was 
the first time I had seen her since. 

Answer to Int. 19. In August or September, 1861, here in Old 
Lynn, | had a conversation with my son. I asked him in regard 
to his sister’s property, whether it had been turned over to him 
(Henry), and told him Simon had told meso. He replied, “That 
is —, but don’t look concerned ; it is only turned over to me for safe- 
keeping; it will be restored to her.” 

I had another conversation with him in December, 1861, 

747 ~=when he was here with his bride. He arrived on the 9th and 
left on the 11th. The conversation was on the 10th. He then 

made the same remark, that the property would all be restored to 
her. I then asked lini who was to see to it. He replied, “If Iam 
taken away and General Burnside lives he will see to it for you, that 
Mary’s property is restored to her.” He says, “I am going to make 
my will; am going to give you twenty thousand dollars, to do what 
you please with at your death—I mean mine—out of my property, 
and not my sister's.” Ife said he hoped the war would would soon 
close and Mary would come home and attend to her own property. 
This was the last time | saw him. ‘The person referred to as“ Simon” 
was Mr. Buckner. 
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Answer to Int. 20. I believe I have given them all. 

Answer to Int. 21. Nothing, except what I have hereinbefore 
stated. | 

Answer to Int. 22. He wrote me a letter dated October 28, 1861, 

which I here present as a part of the deposition (hereunto 
748 annexed and marked C). It is in hisown handwriting and 

the signature “ Henry,” which was his custom in writing to 
me, is in his handwriting. 

Answer to Int. 23. I do not remember that any are lost. 

Answer to Int. 24. He left property at Waterbury, Connecticut, 
and in Chicago two lots at the corner of Clark and Randolph streets ; 
the Kingsbury tract, on the north branch of Chicago river, above 
Kinzie street; a tract of about two hundred and forty acres about six 
miles above Chicago, known as the Caldwell reservation. This was 
all the real estate. There was no personal property that I know of, 
except clothing and watch and similar articles. 

Auswer to Int. 25. Never that I know of. 

Answer to Int. 26. He did not. 

Answer to Int. 27. Nothing more than the property inherited. 

Answer to Int. 28. Not that I know of. 

Answer to Int. 29. He was born at Chicago the 25th of December, 
1836. 

~ Answer to Int. 30. He was with me until he went away to 
749 ~— school, which was about 1846 or ’47; then to Tarrytown, New 

York, at school; then at Sing Sing, New York, then to West 
Point, and from West Point into the army and into the war. 

Answer to Int. 31. From Brooklyn, New York, district, upon the 
recommendation of Mr. Stranahan, inember of Congress from that 
district. 

Answer to Int. 32. He was at West Point five years within one 
month; he graduated in May in order to be sent to the war. He 
was immediately appointed a lieutenant in the regular army and 
entered into active service. 

Answer to Int. 33. My husband was born at Waterbury, Connecti- 
cut, in 1797. From school he was appointed cadet at West Point. 
He was an officer in the U.S. Army, appointed from West Point. 

Answer to Int. 34. He entered West Pointabout 1817 or 1818. I 
believe he entered the army from West Point. He remained in the 
army till A. D. 1853 or 1854. 

Answer to Int. 35. He was married in 1825. 

Answer to Int. 36. None except the army. 

Answer to Int. 37. None. 

790 Answer to Int. 38. Nothing further, except that I havea 

letter from Henry’s widow, dated November 4, 1862, which I 
here present as a part of my deposition, enclosing a copy of a letter 
to her from Mr. Latrobe, which I also present as part thereof. (Letter 
and copy annexed and marked “D.”) I had a conversation with 
her about January, 1863, at Washington. In speaking of the prop- 
erty she said she was sorry Henry’s wishes could not be carried out, 
but that the laws were such they could not be; that she should teach 
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her son as he grew up that the property did not belong to him and 
that he should return it to Mrs. buckner. 


. , 
( oss-Interrogatorve Ss. 


Answer to cross-int. 1. He died at Washington, D. (., June 26, 
1856. Iwas here at Old Lynn staying temporarily ; we had no fixed 
place of residence. 

Answer to cross-int. 2. Ile was stationed at St. Mary -. Michigan. 
[t was an army station. 

Answer to cross-int. 3. Ile staid at St. Mary’s till 1828; from 

thence — Hancock's barracks in Maine. | was not with him 
751 ~=there. In 1830 he was at Fort Gratiot, in Miehigan; in 1851 

or 732 he was at Fort Niagara,in New York. [rom there he 
went to Chicago; in 1858 back to St. Mary’s, Michigan ; in 1824 to 
Michilimackinack. (fie was at Pittsburgh before we went to Fort 
Gratiot.) From Michilimackinack we came to New York, and in 
1836 went back to Clicago, from which place he was sent to Michih- 
mackinack, leaving me sick atChicago. Thiswasin 1837. [think he 
was twice in Maine. Wecame from Chicago in 1587 to Brooklyn; from 
thence to Waterbury, Conn., and from thence to Maine for the second 
time, and from Maine to the Florida war. This was either in 1837 
or 1838. He came home in 1840 on sick leave, | think, and went 
back when he got well. Ile subsequently came back with lis regi- 
ment and went to Sackett’s Ilarbor. We were there till 1845; then 
back to St. Mary’s, Michigan. From there he went to the Mexican 
war, in 1546, and I came to Connecticut and spent the time during 

the war at Old Lynn, Waterbury, and Brooklyn, New York. 
(or At the close of the Mexican Wal he returned LO New York, 

and on or about the 14th of December, 15-448, sailed from 
New York to California. He returned from California in 18090, 
about July. [did not accompany lim to California, but remained 
in New York during hisabsence. After his return he went to Wash- 
ington to attend to his affairs, and was traveling back and forth. He 
then went to Detroit, in 1852, and remained there till 1855; then 
went to Chicago. Ile remained there a few months,and then came 
to New York and Waterbury and Old Lynn; then to Waterbury 
and then to Washington, I think, in March, 1856. ,He then was 
taken il and died. 

Answer to cross-int. 4. Ile returned from the army about 1804. 
He had no fixed residence at any time, but was then staying at 
Detroit—detained there by sickness of the family as long as they 
remained at Detroit. | live just stated where we lived after that 
time. 

Answer to cross-int. 6. Ile was temporarily detained there 

7D3 by sickness, as [ have stated, for nearly three years. We 

did not keep house there; we were boarding at a public 
house—the “ Michigan Exchange.” We owned no house. 

Answer to cross-int. 6. At New York city; about fifteen years. 

Answer to cross-int..7. First at Waterbury, during the summer 
and fall after his death; from there to Lynn, where I spent the 
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winter. In the spring of 1857 1 went to Nashville, Tennessee, where 
I stayed with my daughter till the fall of 1857; then came to 
Brooklyn, New York, at my sister's. In March or April, 1558, 
went to Kentucky, and then returned to Old Lynn, Conn., during 
the winter of 58 and ’59, where I have remained ever since, except 
for occasional visits. 

Answer to cross-int. 8. I was staying at Old Lynn, Coun. I did not 
consider it my home. 

Answer to cross-int. 9. He was not living with me at that time. 
He was at school at Sing Sing: had been there three or four years. 

Ans. to cross-int. 10. Ile was not Immedi: itely appointed, 

(04 He took command of the 11th Regiment, Conn. Volunteers, 

in July, 1862. He received the appol intment a short time 

before from Governor Buckingham, of Connecticut. He served tll 
his death. 

Answer to cross-int. 11. He was, as I have just stated. 

Answer to cross-int. 12. I have never done so. 

Answer to cross-int. 13. None that | know of. 

Answer to cross-Int. 14. I have not. 

Answer to cross-Int. 15. I have not, before or since. 

Answer to cross-int. 16. None that I know of. 

Answer to cross-int. 17. I owned no residence. There was asmall 
place on the property at Waterbury which was occupied by negroes— 
: shop that had been turned into a house. It was owned by the 
heirs of my husband. I never lived in it. 

Answer to cross-int. 18. I have already fully stated the times and 

places. There was no one present but myself and my son. 
(20 Answer to cross-int. 19. The only letter I received from from 

him on that subject was dated at Arlington, Virginia, Octo- 
ber 25,1861. I received it at Old Lynn in due course of mail. 

Answer to cross-int. 20. I have not stated that any were lost. 
None were lost that I know of. 

Answer to cross-int 2]. There are none such that I know of. I 
have examined all my papers to see if there was any such, but find 
none. 

Answer to cross-int. 22. I have not attempted to give contents of 
any such letters. I have presented the letter itself (marked “C”). 

Answer to cross-int. 23. It was not written in reply to any letter, 
but in reply to a conversation before had and which I have already 
stated. 

Answer to cross-int. 24. I cannot recollect communicating it to 
any person before now. 

Answer to cross-int. 25. I make the same answer to the last ques- 


tion. 
JANE C. KINGSBURY. 


796 Strate or Connecticvt, | 
County of New London, | 


I, James Griswold, of the town of Old Lynn, in the county of New 
London and State of Connecticut, a commissioner duly appointed 
41—176 
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to take the deposition of Jane C. Kingsbury, a witness whose name 
is subscribed to the foregoing deposition, do hereby certify that pre- 
vious to the commencement of the examination of the said Jane C. 
Kingsbury as a witness in the suits between the said Henry W. 
Kingsbury, complainant, and Ambrose E. Burnside and others, de- 
fendants, to fo the bill of complaint, and Mary K. Buckner and Simon 
B. Buckner, complainants, and Henry W. Kingsbury and other 
defendants, to the cross-bill, she was duly sworn by me as such 
commissioner to testify the truth in relation to the matters in contro- 
versy between the said complainants and defendants as far as she 
should be interrogated concerning the same; that the said deposition 

was tuken at the dwelling-house of John Cunningham, in the 
Zo? town of Old Lynn and county of New London and State of Con- 

necticut, on the 20th day of December, A. D. 1870, and that 
after said deposition was taken by me as aforesaid the interrogatories 
and answers thereto, as written down, were read over to the said 
witness, and that thereupon the same was signed and sworn to by 
the said deponent before me at the place and on the day and year 


last aforesaid. 
JAMES GRISWOLD, 


Commissioner. 


Exuipit A. 


WASHINGTON, Sept. 28th, 1862. 


My Dear Morner: I know not how to write you, mother. 
Mother, what shall we do—what will we do—without him? All 
that I can think is that he is gone, gone, gone. Why was he taken? 
I can’t be resigned. I can’t say “Thy willbe done.” I can only wish 
for him, long for him, and weep for him. He was so pure, so noble ; 

no one but us know how pure he was. Iam coming to you; 
758 I want to be with you. I hope to start by the first of next 

month for Lynn; then I can talk to you and tell you all I 
want to. 

I send you a letter from Mr. Flagler; please return it tome. I 
will write again soon. Please love me for his sake. 

Your daughter, EVA. 


I send you a copy of a paper written by Henry and left in my 
mother’s charge just before he started on the Campaign of the 
Peninsula. I will send you every letter I received telling me 
of Henry, and indeed, indeed, mother, I will try and be a daughter 


to you. 
EVA. 
A. 


Expecting soon to start upon a military expedition where death 
may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property. 

“To my mother, Jane C. Kingsbury, I leave twenty thousand dol 
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lars, or so much of my Chicago property as upon fair appr-isal may 
be valued at that amount. 
“To my sister, Mary J. Buckner, 1 leave so much of the 
799 Chicago property held in my name as shall amount to one- 
third of the property in the city of Chicago, IIL. left by my 
father, Julius J. B. Kingsbury, deceased. 

“To my cousin, J. D. Kingsbury, I leave my property in Water- 
bury, Conn., and, in addition thereto, five thousand dollars, which I 
trust he will expend in completing his education. 

The remainder of my property of every description I leave to my 
devoted wife, Eva. 

I desire, moreover, that the provisions of this will may be so car- 
ried out that the yearly income of my wife for her own personal 
support shall never be less than two thousand dollars ($2,000). 

“As executors I name Gen. Ambrose E. Burnside, of Rhode 
Island, and Capt. John Taylor, com. dep’t U.S. army.” 

Signed at Fortress Monroe, Va., March 25th, 1862. 

HENRY W. KINGSBURY, 
First Lieutenant 5th Reg’t Artillery, U. S. Army. 


b. 


BALTIMORE, Oct. 16th, 1862. 
To Col. J. H. Taylor. 


760 My Dear Cor.: I have very carefully considered the paper 

which you left with me, purporting to be the will of the late 
Colonel Henry W. Kingsbury, and have gone over the statutes and 
reports of the State of Illinois in this connection. 

I am sorry to have te say that the papers are inoperative. In the 
ease of Rigg vs. Welton, 13th Illinois Reports, page 15th, it is de- 
cided, in conformity with the 109 ch. of the Revised Statutes, that 
“it is indispensable to the validity of a will that it should be signed 
by the testator or by some one in ‘his presence or by bis direction, 
and attested in his presence by two witnesses.” 

Wanting in this last most essential requisite, the will which 
Colonel Kingsbury has left is of no force in law, and his estate must 
be regarded as that of an intestate or person dying without a will. 

In this state of affairs it becomes interesting to vour sister to know | 
what are her rights to her late husband’s property and what course 
she should pursue in regard to it, and as you asked my opinion in 

these respects I proceed to give it. 
761 Going again to the Illinois reports of cases actually decided, 

I find in Tyson vs. Postlewait, 13 Ills., 727, that “when a 
man dies intestate, leaving a widow, but no descendants (which is 
your sister’s present case), the widow inherits, as heir of the intes- 
tate, one-half of the real and all of the personal estate of which 
her husband died seized (possessed) which shall remain after pay- 
ment of his debts, and she is also entitled to dower” in the other 
half—that is to say, your sister would be entitled absolutely to one- 
half her husband’s lands and houses and rents and to one-third of 
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the other half for her life, while all his stocks, bonds, monies, ete., 
would belong to her absolutely after his debts, if he left any, were 
paid. 
But if the intestate leaves a child or children, and a child born 
after his death is to be regarded as though born in his lifetime, then, 
as decided in the case of Sesk vs. Smith, 1 Gilman’s Illinois Reports, 
p. 503, “ the widow of the deceased husband is entitled to one-third 
part of his real estate (land, ete.) for life, and also to one-third 
762 part of his personal estate (stocks, ete.) forever which remains 
after payment of all just debts and claims against his estate.” 
The rest of the intestate’s estate would belong to the child or 
children. 
In order to cover the entire ground of one conversation it is proper 
to add, looking to possibilities that were a child to be born and die 


before arriving at years, to dispose of and disposing of its property 


the Revised Code of Illinois, ch. 109, 3-46, provides that where 
there shall be no children of the intestate nor descendants of such 
children, and no widow, “then the property goes to the parent’s 
brothers and sisters of the deceased person and to their descendants 
in equal parts between them.” 

In other words, were your sister to have a child who died during 
minority she would take her dower now and the whole estate, as the 
child’s heir, at its death. | 

I am not sufficiently acquainted with the situation of Col. Kings- 
bury’s property to say how your sister’s interest in it, under the laws 

of Illinois, would differ from that designed for her by Col. K. 
763 in the several contingencies here referred to. 

But, as far as | understand it, her interest, in any event, 
will be very large, and in one event even larger than her husband 
contemplated. 

As matters stand, however, she is certainly in no condition to 
determine upon any course in regard to the wishes expressed by 
him, and I would advise that she neither say nor do anything to 
commit herself. 

By the laws of Illinois your sister is entitled to administer upon 
her husband’s estate. I would counsel her, if this case be managed, 
to do so by all means. She will then have the whole buisness in 
her own hands. 

But before she determines upon this even she should have a state- 
ment of what his property consists of. Some one must have this 
if not in Col. K.’s paper, and it should be obtained. 

This will falling to the ground, the appointment! of executors which 

it makes also falls. If she pleases, however, she can either 
764. renounce her right to administer in favor of the executors 
named or be united with one or both of them. 

Begging you to express to your sister my most sincere and affee- 
tionate sympathies and my willingness to do everything that can be 
done to aid her, | am, dear Colonel, 


Faithfully yours, JOUN HH. B. LATROBE. 


Expecting soon to start upon a military expedition where death 
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may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property. 

To my mother, Jane ©. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appr-isal may 
be valued at that amount. 

To my sister, Mary J. Buckner, I leave so much of my Chicago 
property held in my name as shall amount to one-third of the prop- 
erty in the city of Chicago, Iils., left by my father, Julius J. B. 
Kingsbury, deceased. 

To my cousin, John J. D. Kingsbury, I leave my property in 

Waterbury, Conn., and, in addition thereto, five thousand 
765 dollars, which | trust. he will expend in completing his edu- 

‘ation. 

The remainder of my property of every description I leave to my 
devoted wife, Eva. I desire, moreover, that the provisions of this 
will may be so carried out that the yearly income of my wife for 
her own personal support shall never be less than two thousand 
dollars ($2,000). 

As executors I name Gen. Ambrose E. Burnside, of Rhode Island, 
and Capt. John Taylor, commissary department, United States 
Army. 

Signed at Fortress Monroe, Va., March 25, 1862. 

| HENRY W. KINGSBURY, 
First Lieutenant Fifth Regiment Artillery, U. S. Army. 


C. 
ARLINGTON, VA., Oct. 23, 1861. 

My Dear Mornen: I spent all the morning with Burnside yes- 
terday. He states, as | told vou, that Simon had made over all the 
Chicago property that was held in his name to me. A new power 
of attorney is therefore necessary from you and myself. We made 

one out. I signed it. Burnside will send it to vou. I send 
766 vou a copy for your own keeping and keep one for myself. 
Burnside will arrange to pay Mr. Cunningham semi-annu- 
ally, as you desired. It pinches him a little just now, as it Is unex- 
pected. Still he will send two or three hundred dollars now, and here- 
after make his arrangements to pay semi-annually. Burnside was 
much surprised to learn that you had not received all your allowance. 
He will send it to you soon. It was a piece of negligence on the 
part of his agent. 

Should anything happen to Burnside and myself you will look 
to his wife in all buisness matters. She is acquainted with his 
buisness affairs. Her address: Mrs. Mary R. Burnside, Providence, 
Rhode Island. 

Should anything happen to her, too, you will call on Burnside’s 
agent, William W. Bishop, of Providence. He states that he has 
paid all the interest due for sums borrowed up to this time 

I havea good joke on you. Yesterday I was invited to a din- 
767 ner party at Col. Taylor’s. I called just before dinner and ex- 
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cused myself. Mrs. Taylor looked unusually nice. I  compli- 
mented her on her appearance. “ Why,” said she, “ it 7 same old 
dress lalways wear. I have only one that is fit to look at.” It re- 
minded meso much of yourself that I could not shponatlings She isa 
lady that lives in Washington, the very top of society, giving din- 
ner parties every week or two; has one daughter jus st tarried, an- 
other on the highway to it, her husband chief of the Commissary 
Department, yet she has but one nice dress and still does not com- 
plain of want of clothes. She wears it on all occasions. Mrs. Me- 
Donald is the same way. I notice the same black silk on all grand 
occasions and the same plain morning dress ordinarily. She still 
comes to Washington to see the General and stay- a month at a 
time. Since your lamentations I have noticed dress nore than usual. 
I find it the same with all ladies. I am beginning to think 
768 Ishould have felt proud of you instead of ashamed if yon 
had come on with me. 

The authorities positively refuse to let me take command of the 
Connecticut regiment, so [ relapse into a lieutenant again. 

I am delighted that my descriptions pleased Mr. Brainard so 
somuch. I have some map- here that will be of service, I think. 
I will send them to him. Remember me most kindly to him and 
his wife. 

With much love to aunt and Mrs. C., believe me, dear mother, 

Your affectionate HENRY. 


Never mind the horse blankets; I’m provided in thatway. The 
cloak will, [ fear, prove more of a hindrance than an assistance. I 
must have a coat for riding. 


D. 


WASHINGTON, Nov. 4th, 1862. 

My Dear Morner: I commenced writing you some days ago; 
interrupted by my mother being taken suddenly very sick. She is 

now, | hope, a little better, but still requires my constant at- 
769 tention. ‘The handkerchief and Uncle Walter’s letter came 
sulely to hand. Please thank him for both. 

[ hope ere this Aunt Camelia has reecived the book. The picture 
you asked me to have painted for you will be finished in a few 
days. I will send it to you as soon as it is finished. 

I wrote you I had sent to General Burnside for the money he 
owes you. Ile sends me by my brother-in-law the check for $375.00, 
which I enclose, saying he would soon send you the rest, and vou 
may be sure | will not let. him forget it. He owes you now, you 
will find by looking at your book, $1,325.00 instead of $1,700.00 
(which is the amount due to you for the years 1861 and 1862). 

My brother-in-law says ina letter maaan from him this morning 
that Burnside promises to send you the — soon—very soon. I 
will put him in mind of it constantly. Mr. Latrobe has been to see 
me. He will put everything straight right away. He has written 
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to Burnside for a statement of everything. I send you a copy of a 
letter I wrote to Burnside. Mr. Latrobe used to be in the 


770 army. He was at West Point with your husband, and they 


were great friends. 

He says that the will cannot be made valid, but he tells me, 
at the same time, that I can give Mary everything she is entitled 
to. Iam very anxious to have everything fixed before next month, 
so much depends upon my child. If it lives it will inherit everything, 
but I will be its guardian and can act for it until it becomes of age. 
If it lives but for one moment, if it Just breathes or shows signs of 
life and then dies, f, as its heir, inherit everything from it. 

I wish you could hear Mr. Latrobe talk; he makes everything so 
plain. I have put everything in his hands, giving him for his 
guide Henry’s will. IL have tried to do, mother, as I think my hus- 
band would wish me to, and,from what you said to me when in 
Brooklyn, 1 think I am doing as you would if vou were here. If 
there is anything that you want me to do,or anything that I have 

done that you do not approve of, do not hesitate to tell me. 
771  Isend you also a copy of the letter | wrote to Mr. Latrobe. 
Do not forget that you are to come to me early in December. 
Ma says if she were well enough she would write to you herself to tell 
you how welcome you will be, but, as she is not, you must take the 
assurance through me. She does want to know you so much. She 
loved my husband as if he had been her own son. Henry, when 
we talked of your coming to us, wouid say so often, “Oh, Eva, I 
know our mothers will love each other.” 

I will write to you again very soon. All send best love to you. 
Give my very best — to Aunt Camelia and Uncle Walter. Sister 
Belle and ma were delighted with those furs. 

The toy house was found the next morning and is put safely 
away until Christmas. Ma thinks the doll the prettiest doll the 
world ever saw. 

Now good-bye. Write to me soon. 

Your affectionate daughter, EVA. 


Please excuse the looks of my letter, but I am constantly inter- 
rupted. 


772 Copy of Letter to Mr. Latrobe. 


Wasninaton, Oct. 29, 1862. 


My Dear Mr. Latrone: I am about to take advantage of your 
kind offer to attend to my business affairs and to ask you to become 
my Jegal adviser and show me the proper way of carrying out my 
husband’s plans and wishes. You know, of course, that | am _per- 
fectly ignorant of all the forms necessary. 

J would like to see you at your earliest convenience, for J can talk 
more plainly than I can write, and am very anxious to have every- 
thing settled at once. 
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My sister and her little boy unite with mein love to Mrs. Latrobe 
and all at Fairy Knowe. 


Sincer-ly yours, | EVA KINGSBURY. 


The following deposition and exhibits of Ambrose E. Burnside, 
to wit: 


SraTE OF ILLINOIS, 
County of Cook, 


The People of the State of Illinois to J. F. Roberts, Esq., or D. Me- 
Lean Shaw, Esq., of the city of New York, in the county of 


- 
_— 


773 New York,State of New York, or to any judge or justice of the 


county of New York: 


Whereas it has been represented to us that Ambrose E. Burn- 
side is a material witness in a certain cause now pending in our 
circuit court of Cook county, in and for the county of Cook afore- 
said, between Henry W. Kingsbury, complainant, and Ambrose 
E. Burnside and other defendants to the bill of complaint, and Mary 
K. Buckner and Simon B. Buckner, complainants, and Henry W. 
Kingsbury and other defendants to the cross-bill, and that the said 
witness resides at New York aforesaid, without the said State of Illi- 
nois, and that his personal attendance cannot be procured at the trial 
of said cause: 

Now, know ye that we, in confidence of your prudence and fidel- 
ity, have appointed you commissioner to exainine the said witness, 
and do therefore authorize and require you to cause the said witness 
to come before you, at such time and place as you may therefor des- 

ignate and appoint, and diligently to examine the said witness 
774 onthe oath oraffirmation of the said witness, by you first duly 

in that behalf administered, and faithfully to take the deposi- 
tion of thesaid witness upon all interrogatories inclosed with or at- 
tached to these presents, hoth on the part of the said plaintiffs and 
of the said defendants, and none others, and the same, when thus 
taken, together with this commission and the said interrogatories, 
to certify unto our said circuit court of Cook county with the least 
possible delay. 

Witness Norman T. Gassette, clerk of our said court, and seal 
i at Chicago, in said county, this 6th day of December, A. D. 


[L. s.] NORMAN T. GASSETTE, Clerk. 
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STATE OF ILLINOIS, ss 

Cook County, rc 
In the Circuit Court of Cook County. 


Henry W. Kinospury, by His Next Friend, 
Corypon BeckwITHa, 


v8. 
AMBROSE FE. Burnsipe, JANeE C. Krinas- | Bill of Complaint. In 
bury, Mary J. Buckner, Simon B. Chancery. 


775 Buckner, John J. D. Kingsbury, 
Eva Lawrence, and Albert G. 
Lawrence. 


Mary K. Buckner and Simon B. Buckner ) 
vs. 
Henry W. Kinespury, Eva Lawrence, } Cross Bill. 
Albert G. Lawrence, and Jane C. Kings- 
bury. 


To the complainants in the said original bill of complaint and 
the defendants to the said cross-bil] and their solicitors: 


‘Take notice that on the sixth (6th) day of December, A. D. 1870, 
at ten o'clock in the forenvon of said day, or as soon thereafter as 
counsel can be heard, the undersigned will sue out of the office 
of the clerk of the circuit court of the county of Cook aforesaid a 
dedimus protestatem or commission, under the seal of said court and 
directed to J. F. Roberts or D. McLean Shaw, Esq., of the city of 
New York, in the county of New York, and State of New York, or to 
any judge or justice of the peace of the county and State last above 


mentioned, to take the deposition of Ambrose E. Burnside 


-776 upon the interrogatories hereto attached, to be read in evi- 


dence on the part of the complainants in said cross-bill and 
defendants to said original bill on the hearing of the above-entitled 
cause, now pending in the said circuit court on the chancery side 
thereof, when and where you can appear and tile cross-interrogatories 
and join in said commission if you so wish. 

Dated this twenty-fifth day of November, A. D. 1870. 
GOUDY & CHANDLER, 
Solicitors for said Complainants in said Cross-Dill, ete., ete. 


We hereby acknowledge service of the foregoing notice and at- 
tached interrogatories by a copy thereof this twenty-fifth day of 
November, A. D. 1870, and consent the commission may issue at the 
time named above, longer notice being hereby waived. 

BECKWITH, AYER & KALES, 
Solicitors for Albert G. and Eva Lawrence. 
JAMES E. MONROE, 
Of Counsel for Jane C. Kingsbury. | 


C. BECKWITH, 
Guardian ad Litem, Next Friend for Henry W. Kingsbury. 
42—176 
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vid Interrogatories referred to in the foregoing notice and to be 

answered by Ambrose Ek. Burnside, a witness to be produced, 
sworn,and examined under and by virtue of theannexed commission, 
before J. F. Roberts, Esq., or D. McLean Shaw, Esq., or any judge or 
justice of the peace of the said county and State last mentioned in 
the within notice,in the cause therein mentioned and referred to, 
and now pending in the circuit court of Couk county, Illinois, in 
chancery, wherein Henry W. Kingsbury is complainant in the origi- 
nal bill of complaint and Ambrose E. Burnside, Jane C. Kingsbury, 
Mary J. Buckner, Simon Bb. Buckner, John J. D. Kingsbury, Eva 
Lawrence, and Albert G. Lawrence are defendants thereto, and 
wherein Mary K. Buckner and Simon B. Buckner are complainants 
in the cross-bill and Henry W. Kingsbury, Eva Lawrence, Albert 
G. Lawrence, and Jane C. Kingsbury are defendants thereto, on the 
part and behalf of said complainants in said cross-bill and the de- 

fendants, Ambrose E. Burnside, Jane C. Kingsbury, Mary J. 
778 Buckner, Simon B. Buckner, and John J. D. Kingsbury, to 
said original bill, as follows, to wit: 


Interrogatories to be proposed to Ambrose E. Burnside on the part 
of the defendants (except Albert G. Lawrence and Eva Lawrence) 
to the original bill and the complainants to the cross-bill. 


1. What is your name, age, and residence ? 

2. Are you one of the defendants in this case? 

3. Are you acquainted with the parties in this suit; and, if yea, 
how long have you known them, respectively ? 

4. Were you acquainted with Henry W. Kingsbury, son of Major 
Julius J. B. Kingsbury, in his lifetime; and, if yea, how long did 
you know him? 

5. Did you ever have the management of the estate of Major Julius 
J. B. Kingsbury, situated in Chicago, Illinois? And, if so, state when 
such management commenced, when it ended, and by what arrange- 
ment you entered on the same, stating also the time when and with 
whom such arrangement was made. 

6. What disposition was made of the proceeds or rents and 
779 profits of the property while it was under your control ? 

7. Was there any change of such application of the rents 
and profits after the loth day of May, 1861, from the course of buis- 
ness before that date ? 

8. Did Henry W. Kingsbury at any time in his lifetime, within 
your knowledge, receive all the rents and profits or the net proceeds 
of the same ? 

9. Do you know of any claim or acts of ownership by said Henry 
W. Kingsbury over said property after the 15th day of May, 1861, 
indicating that he was the sole owner of said property in Chicago, 
subject only to the right of dower of his mother and the incum- 
brances? And, if yea, state fully all you know about such claim or 
acts. 

10. When and where did Henry W. Kingsbury die? State the 
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cause and circumstances of his death. What was his rank in the 
army at that time? 

11. Was you an officer in the army at that time; and, if yea, 
what? Please give the command held by you at the battle of An- 

tietam. Was Henry W. Kingsbury under your command ? 
780 12. Did you have any conversation with Henry W. Kings- 

bury after he was wounded, in regard to his property or buis- 
ness? And, if so, state fully such conversation. 

13. Are you one of the persons named as executor of the will of 
said Henry W. Kingsbury ? 

14. State fully when you first learned of the existence of contents 
of said will, when vou first obtained possession of the same, and the 
reasons why it was not sooner presented for probate. 

15. Was any opposition made to a delivery of the will to you as 
an executor; and, if so, who made the objection? And state all 
you know in regard thereto. 

16. What declarations or statements did Henry W. Kingsbury 
make, if any, in regard to Mrs. Buckner’s share of the property de- 
scended from his father and located in Chicago after May 15, 
1861 ? 

17. Who succeeded you in the management of the Kingsbury 
estate in Chicago, and when ? 

18. Did Henry Kingsbury, within your knowledge, ever hold in 
his own name any property in Chicago for the use or benefit of any 
person, except by the deed of May 15, 1861, executed by Mrs. Buck- 

ner and her husband; and, if so, what was it? 
781 19. Did you ever have the possession of said deed from 
Mrs. Buckner or her husband to Henry W. Kingsbury, dated 
May 15, 1861? 

20. Did Henry W. Kingsbury ever have possession of such deed, 
so far as you know? 

21. What was the value of Mrs. Buckner’s share of the Kingsbury 
estate May 15, 1861? 

22. Did Henry W. Kingsbury ever acquire any real estate by 
purchase, within your knowledge ; and, if so. what was it? 

23. How long did you reside in Chicago? Please give the time 
when you entered the army. 

24. If you had the management of the Kingsbury estate for the 
heirs after you left Chicago, state the manner in which you did so 
and the name of your agent. 

25. Were you acquainted with the handwriting of Henry W. 
Kingsbury, deceased ? 

26. Have vou seen the original will — the said Henry W. Kings- 
bury; and, if so, did you make or cause to be made a copy thereof? 

And, if you did, look at the paper hereto attached, marked 
782. “ Exhibit A," and state whether or not the same is a true 
copy of the original 

27. In whose handwriting is the original of which “ Exhibit A ” 
is a copy? Is thesignature thereto the genuine handwriting and 
signature of the said Mary [Henry] W. Kingsbury ? 

28. Where is the original bill ? 
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29. What estate did said Henry W. Kingsbury have, if any, at 
Alexandria, Virginia, when said will was admitted to probate? 
30. Please state any other matter or thing material to the contro- 


versy in this suit. 
GOUDY & CHANDLER, 
Solicitors for said Complainants in said Cross-Bull, etc. 


783 EXHIBIT A. 


Expecting soon to start upon a military expedition where death 
may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property : 

“To my mother, Jane C. Kingsbury, I leave twenty thousand 
dollars, or so much of my Chicago property as upon fair appraisal 
may be valued at that amount. 

“To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the 
property in the city of Chicago, IIl., left by my father, Julius J. B. 
Kingsbury, deceased. . 

“To my cousin, John J. D. Kingsbury, I leave my property in 
Waterbury, Connecticut, and, in addition thereto, five thousand dol- 
lars, which [ trust lve will expend in completing his education. 

“The remainder of my property of every description I leave to my 
devoted wife, Eva. I desire, moreover, that the provisions of this 
will may be so carried out that the yearly income of my wife for her 
own personal support shall never be less than two thousand dollars 
($2,000). 

“As executors I name Gen. Ambrose E. Burnside, of Rhode 
Island, and Capt. John Tavlor, Com. Dep’t, U.S. Army.” 

Signed at Fortress Monroe, Va., March 25th, 1862. 

HENRY W. KINGSBURY, 
First Lieutenant 5th Reg’t Artillery, U. S. Army. 


784 Counsel for Mrs. Eva Lawrence object to direct interroga- 
tories numbered 5, 6, 7, 8, 9, 12, 13, 14, 15, 16, 17, 18, 21, and 
22, propounded to Gen. Ambrose FE. Burnside, and to each of them 
severally, as immaterial and incompetent, and propose the following 
cross-interrogatories to be answered by the said witness: 


Cross-int. 1. When and where did you enter the military service 
of the United States, in which you were engaged during the late 
civil war? 

Cross-int. 2. Were you or not appointed colonel of a Rhode Island 
regiment which was mustered into the service of the United States 
in 1861, soon after the outbreak of the late rebellion; if yea, when 
did you receive such appointment and when did you enter upon 
the discharge of its duties? 

Cross-int. 3. Did you have anything to do personally either with 
the collection or the disbursement of the rents and profits of the 
Kingsbury estate in Chicago after the 15th of May, 1861? 

Cross-int. 4. Have you any personal knowledge respecting the dis- 
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positions made of the rents and profits of the said estate after May 
15th, 1861? 

Cross-int. 5. Was not all your time occupied after May 15th, 1861], 
down to the death of the late Henry W. Kingsbury by your military 
duties? 

Cross-int. 6. Did the said Henry W. Kingsbury have command 
of a regiment of troops in the United States service at the time of 
his death; if yea, what regiment, and when and by whom was lhe 

appointed to such command ? 
785 Cross-int. 7. At whose suggestion or by whose request did 
you present the paper purporting to be in the nature of a last 
will and testament of Henry W. Kingsbury for probate in the State 
of Virginia? 

Cross-int. 8. Did you have anything to do with the presentation 
of said paper for probate in the State of Virginia; if yea, what and 
at whose request ? 

Cross-int. 9. Was any effort made by the friends of the late Henry 
W. Kingsbury after his death, so far as you know, to secrete the said 
paper or conceal the fact of its having been executed ? 

Cross-int. 10. Was not the fact of the existence of such a paper 
communicated to or known by you soon after the said Henry 
W. Kingsbury’s death; if yea, how soon, and who had _ possession 
of the said paper,and what was done with it? 

B. F. AYER, 


Of Counsel for Eva Lawrence. 


Cross-int. 11. If you shall state that the said Henry W. Kingsbury 
had any estate or effects in the State of Virginia when the said ille- 
gal will was admitted to probate, you will please describe the same 
fully. Please state how you know that the said effects belonged to 
the said Henry W. Kingsbury. When did vou see the said effects? 
And state, if you know, how they happened to be in Alexandria. 
Did the said Henry W. Kingsbury leave them there; if so, when? 
Were they at Alexandria at the time of his death, or other- 
wise? Do you know who brought the said effects to Alexandria; 
if yea, who was it? 

Cross-int. 12. Have you any reason to believe,and do you believe, 
that the said effects were brought to Alexandria after the said Henry 
W. Kingsbury’s death? If yea,state the reasons for such belief, and 
who it was you suppose took them there. 


786 & 787 B. F. AYER, 


Of Counsel for Eva Lawrence. 
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The deposition of Ambrose E. Burnside, of the county of New York 
and State of New York, a witness of lawful age produced, sworn, 
and examined upon his corporal oath, on the twenty-seventh day 

| of December, in the year of our Lord one thousand eight hundred 

and seventy, at the office, No. 26 Exchange Place, in the city of 

New York, in the county of New York and State aforesaid, by me, 

J. F. Roberts, a commissioner duly appointed by a dedimus potesta- 

tum or commission, issued out of the clerk’s office of the circuit 

court of Cook county, in the State of Illinois, bearing teste in the _ 
name of Norman T. Gassette, clerk of said circuit court, with the 

seal of said court affixed thereto, and to me directed as such com- 

missioner for the examination of the said Ambrose E. Burnside, 

a witness in a certain suit and matter in controversy, now pend- 

ing and undetermined in the said circuit court, described in the 

annexed commission, upon the interrogatories which were at- 

tached toor inclosed with the commission and upon none others. 


The said AMBROsE E. Burnsrpe, being first duly sworn by me as a 
witness in the said causes, previous to the commencement of his exam- 
ination, to testify the truth as well on the part of the plaintiffs as the 
defendants in relation to the matters in controversy between the 
said plaintiffs and defendants so far as he should be interrogated, 
testified and deposed as follows: 


Answer to interrogatory 1. My name is Ambrose E. Burnside; I — 
am 46 vears of age, and reside at Providence, Rhode Island. I have 
an office and transact business at 26 Exchange Place, in this ' 
city. ' 
Answer to Int. 2. Lam one of the defendants in this suit. 
Answer to Int. 3. [am acquainted with all the parties to this 
788 — suit, except the child, Henry W. Kingsbury. I have known 
Simon B. Buckner since the year 1843 and Mrs. Buckner since : 
about the year 1850,and Mrs. Kingsbury since the year 1858, and John : 
D. Kingsbury since the fall of 1869. Mrs. Lawrence I have known 
since about 1851, and her husband, Albert G. Lawrence, since about 


18605. 
Answer to Int. 4. I was acquainted with Henry W. Kingsbury, 


deceased. [think I knew him about six years—from 1856 to the 
time of his death. 

Answer to Int. 5. Yes; the management commenced in 1858 and 
extended to December, 1862. The first arrangement was made in oii 
1558 with Simon Lb. Buckner, who was then sole agent of the estate. 
Afterwards | received a power of attorney from Simon B. Buckner 
and his wife and Mrs. Jane C. Kingsbury & Henry W. Kings- 
bury. ‘The power of attorney I have just spoken of was given 
about December, 1859. 

Answer to Int. 6. The income of the estate was applied by me in 
the payment of interest, taxes, repairs, &e., and the payment of the 
different parties in interest. These last were Mrs. Jane C. Kings- 
bury, Simon Bb. Buckner and wife, and Henry W. Kingsbury. 


| 
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Answer to Int. 7. There was not, except that I do not remember 
to have paid anything to General or Mrs. Buckner after that date. 


a | 
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Answer to Int. 8. No; he did not, as far as I know. 

Answer to Int. 9. I know of nothing unless it is the will in 
question. | 

Answer to Int. 9. Henry W. Kingsbury was mortally wounded 
at the battle of Antietam, on the 17th day of September, 1862, and 
died on the 18th of September, 1862. He was colonel of the Elev- 

enth Connecticut Volunteers and first lieutenant of the 

789 ~—s Fifth United States artillery, regular service. | 

Answer to Int. 11. | was major general of volunteers at that 

timeand commanded the left wingof the Army of the Potomacat the 

battle of Antietam, and Henry W. Kingsbury was under my com- 
mand. 

Answer to Int. 12. Idid. When the information came tome that 
he was wounded I went to see him. He told me that he fearea 
that he was mortally wounded, and requested that he should not be 
moved from the place he wasin. Healso requested me to look after 
the interests of his wife, mother, and sister. I asked if he had any 
instructions to give me. He said, in substance, that he had already 
left the necessary directions as to his affairs, as I would see in 
future. 

Answer to Int. 13. I am. 

Answer to Int. 14. I first learned of the existence of the 
will from Mrs. Buckner in 1866 or 1867. It was in the fall of 1866. 
I now remember she gave me a copy of the will, which had been 
sent to her mother. I first saw the original will on the 12th day of 
June, 1869, in the possession of R. G. Hazard, Esq., at No. 110 
Broadway, New York city. I first obtained possession of the origi- 
nal will about the Ist May, 1870, and the reason it was not sooner 
presented for probate was because it was not in my possession, and 
I presented it as soon as | obtained possession of it. As soon as I 
learned the whereabouts of the will I endeavored to get possession 
of it. 

Answer to Int. 15. There was made opposition by attorneys rep- 
resenting Henry W. Kingsbury or Mr. Beckwith, his attorney, but 
the surrogate decided to give me the will. 

Answer to Int. 16. I remember that we had conversations, and I 
think it was in October, 1861, in reference to the property, but I 
cannot renember the substance of conversations. 

Answer to Int. 17. John H. B. Latrobe, in December, 1862. 
790 Answer to Int. 18. No. 
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Answer to Int. 19. No. 

Answer to Int. 20. No. 

Answer to Int. 21. $400,000 or $500,000. 

Answer to Int. 22. None that I know of. 

Answer to Int. 23. I resided in Chicago eighteen months. I 
think I left in inthe fall of 1859. I re-entered the army in April, 
1861. 

Answer to Int. 24. I had the management of the estate after I left 
Chicago up to the time I turned it over to Mr. Latrobe. ‘The de- 
tails of the work in Chicago was all done by W. D. Mitchell. 

Answer to Int. 25. I was and am. 

Answer to Int. 26. I have. I had a copy made, and the annexed 
paper marked “ Exhibit A” isa true copy of the original will. I 
also had a photographic copy of the will made, whieh I desire 
to present as “ Exhibit B” and annexed to this my deposition. 

Answer to Int. 27. Both body of the will and signature are in the 
handwriting of Henry W. Kingsbury. 

Answer to Int. 28. On file in corporation court of the city of Alex- 

anudria, Virginia, where it was proved. 
91 Answer to Int. 29. I was informed by my attorney that 
there was personal property belonging to the estate, and there 

were moneys to which the estate had a claim. 


Answer to Int. 30. I reinember nothing else just now. 


Cross-Interrogatories. 


Answer to cross-int. 1. In April, 1861, in the State of Rhode 
Island. 

Answer to cross-int. 2. I was. I received the appointment and 
entered upon the discharge of duty in April, 1861. 

Answer to cross-int. 3. I had. 

Answer to cross-int. 4. I have. 

Answer to cross-int. 5. It wasnot. I gave directions as to my pri- 
vate affairs, and also with reference to the affairs of this estate. 

Answer to cross-int. 6. Yes; he commanded the 11th Connecti- 
cut. He was appointed by the Governor of Connecticut, as all vol- 
unteer officers of regulars were appointed, and afterwards was mus- 

tered into the United States service. 
792 Answer to cross-int. 7. My action in the matter was taken 
by request of Mrs. Jane C. Kingsbury, Mrs. .S. B. Buckner, 
and John J. D. Kingsbury. 

Answer to cross-int. 8. I directed my attorney to have the same 
proved in consequence of the request of parties just named and with 
a view of carrying out the wishes of the late Col. Kingsbury and 
because I desired to see justice done to all parties concerned. 

Answer to cross-int. 9. Not to my knowledge, although it was not 
brought to my notice by parties having possession of the will. 

Answer to cross-int. 10. It was not brought to my notice until 
some time after his death. The first copy of the will that I 
ever saw was handed me by Mrs. Buckner, in the presence of her 
mother, in the fall of 1866. The first knowledge I had of the where- 
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abouts of the original will was in 1869, when I learned that it was 
in the possession of Mr. R. G. Hazard, of New York city, who told 
me that he claimed to hold it for Mrs. Lawrence, and he said he 

would only give it up on her order. 
793 —. I was informed by my attorney that there was prop- 

erty and effects there belonging to the estate of Henry W. 
Kingsbury. He showed me papers representing them. ‘They were 
not left there by Henry W. Kingsbury. There was a deposit of 
money at Alexandria, Virginia, in addition to eflects spoken of, 
which belonged to General 8. B. Buckner, which my attorney at- 
tached in a suit against said Buckner for a claim due said estate. 
There was also a deposit there made by me, as executor, to cover 
all the expenses of legal proceedings, but these deposits still re- 
main there. I do not know how the other effects came there. 

Answer to cross-int. 12. I believe they were brought there after 
Henry W. Kingsbury’s death. I have already stated that I do not 
know who took them there, except the deposits, as already stated. I 
cannot state exact reasons for my belief. 
A. E. BURNSIDE. 


794 I, John F. Roberts, of the city, county, and State of New 

York, a commissioner duly appointed to take the deposition 
of the said Ambrose E. Burnside,a witness whose name is subseribed 
to the foregoing deposition, do hereby certify that previous to the 


commencement of the examination of the said Ambrose KE. Burn- 
side as a witness in the suits mentioned in the said. commission he 
was duly sworn by me as such commissioner to testify the truth in 
relation to the matters in controversy between the said parties as far 
as he should be interrogated concerning the same. 

That the said deposition was taken at No. 26 Exchange Place, in 
the city of New York, in the county of New York and State of New 
York, on the 22nd day of December, A. D. 1870, and that after said 
deposit- was taken by me the interrogatories and answers thereto 
as written down were read over to the said witness, and that there- 
upon the same was signed and sworn to by the said deponent, Am- 
brose E. Burnside, before me as such commissioner at.the place and 

on the day and year last aforesaid. 
795 JOHN F. ROBERTS, 


Commissioner. 


Exuaisit B. J. F. Roberts, Commissioner. 

{xpecting soon to start upon a military expedition where death 
may overtake me, I leave this as a record of my wishes respecting 
the disposition of my property. 

To my mother, Jane C. Kingsbury, I leave twenty thousand dol- 
lars, or so much of my Chicago property as upon fair appr-isal may 
be valued at that amount. 

To my sister, Mary J. Buckner, I leave so much of the Chicago 
property held in my name as shall amount to one-third of the prop- 
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erty in the city of Chicago, IIls., left by my father, Julius J. B. 
Kingsbury, deceased. ' 

To my cousin, John J. D. Kingsbury, [ leave my property In 
Waterbury, Conn., and, in addition thereto, five thousand dollars, 
which I trust he will expend in — his education. 

The remainder of my property of every description I leave to my 

devoted wife, Eva. I desire, moreover, that the provisions of 
796 this will may be so carried out that the yearly income of my 

wife for her own personal support shall never be less than two 
thousand dollars ($2,000). 

As executors I name Gen. Ambrose E. Burnside, of Rhode Island, 
and Capt. John Taylor, commissary department, United. States 
Army. 

Signed at Fortress Monroe, Va., March 25, 1862. 

HENRY W. KINGSBURY, 
First Lieutenant Fifth Regiment Artillery, U. S. Army. 


The following deposition- of D. W. Mitchell and John G. Shortall, 
to wit: 


Be it remembered that on application of Mary K. Buckner and 
Simon b. Buckner, the complainants in the cross-bill in a suit now 
pending in the circuit court of Cook county, State of Illinois, wherein 
Henry W. Kingsbury, by his next friend, Corydon Beckwith, is 
complainant in the original bill and Ambrose KE. Burnside, Jane C. 
Kingsbury, Mary J. Buckner, Simon 6. Buckner, et al. are defend- 
ants to the original bill, and Henry W. Kingsbury, Eva Lawrence, 
Albert G. Lawrence,and JaneC. Kingsbury are defendants to the cross- 

bill, 1,S.W. Burnham, official reporter of the courts of Chicago, 
797 and authorized to take and certify depositions to any of the 

courts in the State of Illinois, by virtue of an act of the General 
Assembly of the State of Illinois approved March 11th, 1869, enti- 
tled “An act to amend an act entitled An act for the appointment of 
official reporters and for the preservation of evidence in evidence in 
certain cases in Cook county,” have, this thirteenth day of December, A. 
D. 1870, at the officeof Ely, Burnham & Bartlett, 93 Washington street, 
in the city of Chicago and State aforesaid, pursuant to agreement of 
counsel of all above-named parties, proceeded to examine David W. 
Mitchell and John G. Shortall as witnesses in behalf of the com- 
plainants in the cross-bill and defendants in the original biil, ex- 
cept Albert G. Lawrence and Eva Lawrence in the aforesaid suit, 
W. C. Goudy, Esq., appearing before me on the part of the com- 
plainants in cross-bill and defendants to original bill, except Albert 
G. Lawrence, Eva Lawrence, and Corydon Beckwith, Esq., on be- 
half of the said Henry W. Kingsbury, and Beckwith, Ayer & Kales 

on behalf of Albert G. Lawrence and Eva Lawrence; and I 
798 do further certify that this [these] deposition- was [were] 

taken by agreement between the parties on behalf of Mary 
K. Buckner, Simon B. Buckner, Ambrose EF. Burnside, Jane C. Kings- 
bury, and John J. D. Kingsbury, who appear by Goudy & Chandler, 
their solicitors. Corydon Beckwith, guardian ad litem for Henry 
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W. Kingsbury, appears for him, and Beckwith, Ayer & Kales, solic- 
itors, appear for Albert G. Lawrence and Eva Lawrence. 

And [ further certify that the said Davin W. Mrrcue tt, being by 
me fully examined, cautioned, and fully sworn to testify the whole 
truth, was examined by Mr. Goupy; and testified as follows: 


Q. 1. What is your name, age, and residence? 

A. D. W. Mitchell; age, 39, and residence, Chicago. 

Q. 2. How long have you resided in Chicago? 

A. Fifteen vears last March. 

Q. 3. What has been your occupation since you have been in this 
city ? 

A. I have, generally speaking, been what is termed a real-estate 
agent. 

Q. 4. Did you have any connection with the property which for- 
merly belonged to Major Julius J. B. Kingsbury? If so, what? 

A. I had charge of it from November 20, 1860, up to some 
799 ~=— time during November, 1868, collecting the rents and man- 
aging it generally. 

Q. 5. What is the property — belonged to that estate? 

A. It was lot- 5 and 6, in block 35, of the original town of Chi- 
cago, Illinois, and a portion on the North Branch of the Chicago 
—, part of section 19, called the Kingsbury tract. 

Q. 6. Can you give any accurate description of the Kingsbury 
tract? 

A. It is bounded on the north by a line 3 feet north of the center 
of Ontario street, on the east by Butler, Wright & Webster’s Addi- 
tion, on the south by Kinsie street, and on the west by the North 
Branch of the Chicago river. The north line was originally ninety 
feet further north, but the part north of Ontario street was not 
under my management. 

Q. 7. You stated that it was in section 9—in what township and 
range ” 

A. 39 N. and 14 E. of the third principal meridian. 

(J. 8. What part of the section ? 

A. All of the east half of the northwest quarter of section 9 east 

of the North Branch of the Chicago river, south of Sedgwick’s 
800 Addition, said addition being about 90 feet north of Ontario 
street. 

Q. 9. Was the property known as the Kingsbury tract embraced 
in the description contained in a deed, bearing date May 30, 1835, 
executed by James Kingsbury and wife to Julius J. B. Kingsbury 
and recorded May 31, 1833, in Book A, p. 139, in Cook county, II- 
linois ? 

A. It was. 

Q. 10. For whom did you act when you had management of the 
property of the Kingsbury estate and collecting rents therefor? 

A. Well, I was employed by General Buckner and Henry Kings- 
bury. They were both present when the engagement was made. 

Q. 11. They made the arrangement with you, but did you act for 


any person but those ? 
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A. I acted for old Mrs. Kingsbury, as I understand it. 

Q. 12. And Mrs. Buckner? 

A. And Mrs. Buckner. 

Q. 13. What was the arrangement made between Henry Buckner 
and James Kingsbury with you? 

A. It was that I should go on and collect the rents and lease the 

property and pay the taxes, and so forth. 
801 Q. 14. When was the arrangement made? 
A. That was — in August, 1860,a day or two before the 
commencement of the engagement. | 

Q. 15. Where did General Buckner reside then ? 

A. I think he was living in Louisville, Kentucky, then. 

Q. 16. Where did Henry W. Kingsbury reside? 

A. In West Point Academy. General Buckner may have been 
living in Nashville at the time. He had been living in Nashville. 
I am not positive which town he was at. My impression is that he 
was living in Louisville. 

Q. 17. How long did you continue to act under that arrangement? 

A. Well, I acted up to May, 1861, I believe. 

Q. 18. Was there any change made in 1861, or any new arrange- 
ment? 

A. Nothing further than to report all my collections and accounts 
to General Burnside. 

Q. 19. To whom did you report your collections before that time ? 

A. I don’t think I made any report at all. When General Buck- 
ner was up here he would look over these matters, or when General 

Burnside was out he looked over them. 
802 Q. 20. Had General Burnside himself control of your ac- 
tions in regard to the property since 1861 ? 

A. He had; yes, sir. He had control, and I looked upon him or 
anything he might say as authority. 

Q. 21. Did you first find him in the management when you first 
commenced your duties? 

A. He had more or less the management of it. 

Q. 22. Did you receive directions from General Burnside? 

A. Sometime. 

Q. 23. Did you receive them from General Buckner ? 

A. Yes, sir; sometimes. 

Q. 24. What directions, if any, were given you in May, 1861, by 
any person? And state who it was, if any were given. 

A. General Buckner gave me instructions to report all further 
collections and buisness to General Burnside; that he didn’t wish 
to be consulted in the matter any further. 

Q. 25. How long did you continue to report to General Burnside? 

A. Up unto the time that Mr. Latrobe took charge of the affairs, 
which was some time about the first of January, 1863, I believe. 

Q. 26. Did you act under Mr. Latrobe? 


A. Yes, sir. 
Q. 27. For how long? 
803 A. From 1863 to 1868, from the time I commenced ; it was 


somewhere in the neighborhood of the first of January, 1863, 
or the latter part of December, 1862. 
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Q. 28. Please state what your your exact position was in the man- 
agement of this property when General Burnside and General Buck- 
ner and Mr. Latrobe were over you, and thei positions. 

A. I had what you may term exclusive control, but my actions 
were to supervise. Anything that was of any moment—that I con- 
sidered of any magnitude—before I took a step I would report to them. 
In small matters, as a lease for a short time, or any small matter, I 
took action on my own account, but everything else I reported to 
them. Asa general thing, anything I considered of any magnitude 


‘before I took action I referred to them; but my action was univer- 


sally confirmed whenever I| did refer to them. 

Q. 29. Did you mean to say that General Burnside was the chief 
agent and you the sub-agent under him? 

A. Yes, sir. 

Q. 30. Was that the same relation you occupied to Mr. La- 

trobe? 
804 A. Yes, sir. I don’t know exactly what Mr. Latrobe’s po- 
sition was. He was agent and attorney, I believe. I don’t 
think he was anything else. He had full authority to control the 
estate, as I understand it. 

Q. 31. Did you remit money to Mr. Latrobe? 

A. Yes, sir. 

Q. 32. For how long a time? 

A. For the whole term for which he was acting as agent. 

Q. 33. After you took charge of the property, in 1860, did you 
make any report or remit any money prior to May, 1861? 

A. I made no report. Whether I remitted any money or not I 
don’t know. I don’t think I did. The Kingsbury block had just 
been built, and there were a good many bills back unpaid, and the 
first rentals from that or the first moneys that were received were 
used in paying off those bills. General Burnside made a special 
mission out here from New York to settle up the bills remaining 
unpaid in the Kingsbury block. It was some time in 1861—the 
first part of 1861—early in the spring, is my recollection. 


By Mr. AYER: 


Q.—. What is the Kingsbury block ? 
A. A museum,as it is called. 
805 Q. 35. On Randolph street ? 
A. Yes, sir. 


By Mr. Goupy : 

Q. 36. What was the amount of rents the property was producing 
the first year that you had it? 

A. I think it was between 12 and 13 thousand dollars. 

Q. 37. What was the amount of rents it produced the last year 
you had charge of it? 

A. It was something over 48,000 dollars. ; 

Q. 38. What was the value of the real estate belonging to the 
heirs of Julius J. B. Kingsbury on the 15th of May, 1861, situated 


in Chicago, Illinois ? 
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(Objected to as immaterial.) 


A. I suppose the property would be worth as much as six hun- 
dred thousand dollars. 

Q. 30. Would that be a cash value or an asked value of the 
property ? 

A. I judge that would have been a cash value. There wasn’t 
much selling then, but I presume that it would have sold for that 
much,the whole property. 

Q. 40. At how much more was it estimated at in the way prop- 
erty was generally rated ? 


(Objected to.) 


A. Well, property was generally rated twenty or twenty- 
806 five per cent.—sometimes thirty per cent.—more than what 
was considered a cash value. 

Q. 41. Do you recollect the amount of incumbrance on the prop- - 
erty at that time? 

A. No, sir. 

Q. 42. Can you state the approximate amount? 

A. About 137,500. 

Q. 48. What is the present value of the same property ? 


(Objected to.) 


A. I think it would be worth a million and a half dollars. 

Q. 44. Did you ever have in your possession a deed executed by 
Gen. Buckner and his wife to Henry W. Kingsbury, dated May 15th, 
1861, conveying an undivided half of this property ? 

A. Yes, sir. 

Q. 45. From whom did you receive it? 

A. It was brought to me by a young man named Thomas 
Mitchell. 

Q. 46. From whom did he bring it? 

A. He brought it from Gen. Buckner. 

Q. 47. Did you receive any directions in regard to its disposition ? 

A. There was a letter enclosed that instructed me to place it on 
record. 

Q. 48. Where is that letter? 

A. The letter is destroyed. 

Q. 49. Do you know that it is destroyed? 
807 A. Yes, sir; I done it with my own hands. 
Q. 50. What did that letter state? | 

A. It stated that enclosed was a deed to place on record, and to 
report all further proceedings to Gen. Burnside; that he didn’t wish 
to be consulted in the matter any further in regard to the manage- 
ment of the Chicago property. That was the exact words of the 
letters. 

Q. 51. At what time did you receive this deed and the letter ? 

A. I think I received it on the 17th day of the month, on [or] the 
second day afterwards. 

Q. 52. What month ? 

A. May. 
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Q). 53. 1861? 

A. Yes, sir. 

Q. 54. What did you do with the deed ? 

A. I filed it for record in the recorder’s office of Cook county, 
Illinois. 

Q. 55. Did you ever see that deed since the time you say you 
filed it? 

A. No, sir. 

(). 56. Did you ever take or authorize it to be taken from the re- 
corder’s office ? 

A. No; I never took it and I never authorized anybody else to 
take it from the recorder’s office. 

Q. 57. Do you know where the deed is now? 
808 A. No, sir; I have no knowledge whatever of it. 

Q. 58. What property was owned by Henry W. Kingsbury 
when you took the management of it, in 1560? 

A. He owned the undivided half of the Kingsbury tract and an 
undivided half of these two lots, five and six, in block thirty-five. 

Q. 59. The same property you have described ? 

A. Yes, sir. 

Q. 60. What property did Mrs. Buckner own at that time? 

A. She was supposed to own the other undivided half of the same 
property. 

(). 61. What interest at that time did Mrs. Jane C. Kingsbury have 
in this property ? 

A. She, being the widow of Gen. Julius J. B. Kingsbury, had a 
dower- right interest during her lifetime in the whole property. 

Q. 62. Did either Henry W. Kingsbury or Mrs. Buckner have any 
other property during the time you had charge of the estate or prop- 
erty ? 

A. None that Iam aware of. 

Q. 63.-Do you know whether or not Henry W. Kingsbury, during 
his lifetime, had any other property in Chicago, Cook county, IIli- 
nois? 

A. I never heard of his having any other. 
S09 Q. 64. Were you his sole agent to represent his entire in- 
terest as to property in Chicago? 

A. So far as I know. 

Q. 65. Did you receive any directions from General Burnside or 
any other person to transfer your reports to Mr. Latrobe? 

A. I[ had a letter from General Burnside with a letter ef introduc- 
tion of Mr. Latrobe to me, and my impression is that there was in- 
structions in that, or rather directions in it, that he would take charge 
of the property after that time. 

Q. 66. Where was General Burnside residing when you took charge 
of the property, in August, 1860? 

A. I think he was residing in New York at that time. 

(). 67. Do you know when he went to New York? 

A. No, sir; Ido not. Near that time; not long before that. 
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Cross-examination by Mr. AYER: 


Q. 1. Who is the gentleman who had charge of the property be- 
fore you were employed as such in 1860? 

A. Well, I don’t know much about the property. I don’t think 

there was anybody except General Burnside and General 
810 Buckner; both acted in conjunction, one as much as the — 
one. 

Q. 2. Did General Burnside reside at Chicago at that time? 

A. He had up to a short time before that time. I don’t think he 
was residing in Chicago at the time I took charge of it. Ile had 
a short time before that. 

Q. 3. Where was General Buckner residing at the time he trans- 
mitted the deed to you of which you have spoken ? 

A. He was residing in Louisville then ; at least, the letter-and deed 
was from there then. He was residing there then. 

Q —. When did you destroy the letter? 

A. About five or six week- ago—maybe two months, not very 
long ago; in running over my old papers I found it and tore it up. 

Q. 5. Was it before or after the commencement of this suit? 

A. I believe it was after the commencement of this suit, some 
time. 

Q. 6. Why did you destroy it? 

A. Just because [ had no further use for it. I was rum-aging 
my desk and destroying all the old letters I didn’t wish to keep, 
and found this and destroyed it. 

Q. 7. Have you stated all you remember of the contents of this 

letter? 
811 A. Yes, sir; I think I stated everything, word for word. 
Q.8. Do you remember whether any letter-press copy of 
that letter had been taken before it was sent to you? 

A. I don’t know whether there had been or not. 

Q. 9. How long before you received that deed was it before you 
saw General Buckner? 

A. I hadn’t seen him since 4th of March preceeding. 

Q. 10. When did you see him next afterwards? 

A. About last January some time, seven or eight years afterwards. 

Q.11. To whom did you report for instructions after you had 
filed the deed for record, as you have stated ? 

A. I didn’t make any report. I merely sent the surplus money 
that I might have. Sometimes General Burnside might draw on 
me for some money, but I made no detailed report of it during his 
whole administration—only of the money I sent him, the surplus 
money I might have on hand. 

Q. 12. Did you see General Burnside in Chicago after May 17th, 
1861, while you remained agent of this property ? 

A. Well, I saw him once during the war. He was out 
812 here during the spring or summer — 1861. Whether it was 
before the 17th day of May or afterwards that he came out to 

settle up these outstanding claims against the Kingsbury block, I 
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don’t know. My impression — that it was early in the spring; it 
might have been after that time. 

Q. 13. When was the last time that you transmitted to him any 
funds ? | 

A. I could not tell precisely ; not a great while before Mr. Latrobe 
took the general management of affairs. 

Q. 14. Who is Latrobe? 

A. An agent from Boston. 

Q. 15. State whether or not he is a practicing lawyer in Balti- 
more. 

A. I understand him to be such. 

Q. 16. Was he or not employed by a widow of Henry W. Kings- 
bury to take charge of this property ? 

A. She informed me so. 

Q. 17. How many times did you ever see Henry W. Kingsbury ? 

A. Never saw him but once in my life. 

Q. 18. Where was that that ? 

A. In Chicago. 

Q. 19. Did you inform anybody of the receipt of that deed, and 
of its being recorded ? , 

A. I may have told persons of it, but I don’t know anything about 
it now. 


Q. 20. Did General Burnside know of the fact? 
813 A. I presume he did; he might from my consulting him. 


Q. 21. In what buisness was General Burnside engaged after 
May, 1861, while he retained any connection with this property ? 

A. It was either treasurer or assistant treasurer of the Illinois 
Central railroad, residing in New York city. Whether he occupied 
the position of treasurer or assistant I could say; at any rate, he 
was In the treasurer’s office. 

Q. 22. How soon did he become connected with the army ? 

A. I think he went out in the army at the first breaking out of 
the war. 

Q. 23. Was he or not in the army at the time you received this 
deed and left it for record ? © 

A. I really don’t know, sir. 

Q. 24. Where was Henry W. Kingsbury at that time? 

A. I don’t know whether he was at West Point Academy or went 
into the army. 

Q. 25. Did you ever have any correspondence with Henry W. 
Kingsbury ? 

A. I wrote him once, consulting about something or other, and I 
had an answer. This is the only time I ever had any correspond- 
ence with him. 

Q. 26. When was that? 

A. During 1861, I think. 
814 Q. 27. Was it before or after that deed was left for record ? 
A. That I don’t know. 

Q. 28. Where was he when you wrote him ? 

A. He was in Washington city then. 

Q. 29. Was he then in the army ? 

44—176 
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A. I think he was. He signed himself colonel of some regiment, 


I believe. No; he signed himself first lieutenant of the fourth ar- 
tillery. 

Q. 30. Did you have any correspondence with Mr. Buckner after 
the 17th of May, 1861? 

A. No. 

(. 31. Or with his wife ? 

A. No. 

Q. 32. Where was General Buckner and his family during the 
war ? 

A. Supposed to be in the Southern army; at various and sundry 
points, so far as I know. I never knew of my own knowledge where 
he was. He was at Fort Warren awhile. 

Q. 33. Do you know whether his wife accompanied him ? 

A. I don’t think she did, though I am not positive. She did 
during her residence in the South, but not all the time. 

Q. 34. Was she at Louisville at any time during the war? 

A. I don’t know; I know nothing about her movements 

there. 
815 Q.35. Who attended to paying the interest upon the incum- 
brances upon this property ? 

A. During the management of General Burnside he attended to 
pay ing the interest; afterwards Mr. Latrobe paid the interest on the 
monies loaned. I paid all the taxes and ordinary bills and kept 
the premises in repair, ete. 

Q. 36. Do you know whether Henry W. Kingsbury was associated 
in any way with General Burnside in 1861 ? 

A. No. 

Q. 37. Do you know whether Henry W. Kingsbury was at any 
time during 1861 and 1862 upon General Burnside’s staff, in the 
army ? 

ly have heard so; I know nothing of it of my own knowledge 
at all. 

Q. 38. Did Mr. Latrobe come out to Chicago when he assumed 
the management and control of this property ? 

A. Yes. 

Q. 39. How long did he retain such management ? 

A. I think he retained it as long as I did; I think we both went 
overboard at the same time. 

Q. 40. Who succeeded him ? 

A. I believe J. Mason Parker. 

Q. 41. Who employed J. Mason Parker ? 

A. That I don’t know. 
816 Q. 42. How long did Parker retain control of this property ? 
A. I don’t know. 

Q. 48. Do you know who succeeded him ? 

A. D. J. Lake. 

Q. 44. By what authority was Lake put in the control of this 
property ? 

A. I understand by authority of county court. 


! 
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Q. 45. Was he not appointed guardian by the county court of the 
person of Henry W. Kingsbury ? 

A. Whether or not he was appointed guardian I don’t know; he 
was appointed either guardian, agent, or something of the sort by 
county court. 

Q. 46. By whom were you selected — 1860 as agent of the prop- 
erty ? 

A. I suppose by General Buckner and Henry Kingsbury; they 
were both together. 

Q. 47. Had you been acquainted with either of them before that 
time ? 

A. I had been acquainted with General Buckner. 

Q. 48. How long? 

A. About five years. 

Q. 49. Where did you become acquainted with him ? 

A. Here in Chicago. 

Q. 50. You never ‘knew him down in Kentucky ? 

A. No, sir; he was in the army then. 


Redirect examination by Mr. Goupy: 


$17 Q.1. You have stated that you understand that Mr. La- 

trobe was employed by the widow of Henry W. Kingsbury. 
Didn’t you also understand that he was employed by Mrs. Jane C. 
Kingsbury ? 

A. Yes; I think I have seen the power of attorney from her and 
young Mrs. Kingsbury, both to him; | am not positive about it. 

Q. 2. When you passed from the control of General Buckner to 
Mr. Latrobe was there any change made in your duties or the com- 
pensation ? 

A. There was a change made in the compensation. 

Q.3. What change? 

A. I had been working for a stated salary before, and afterwards 
I got a percentage. It may not have been immediately at the 
change. I don’t think it was. It was during Mr. Latrobe’s admin- 
istration. 

Q. 4. What salary did you get? 

A. I got a thousand dollars a year. 

Q. 5. Who fixed that ? 

A. General Burnside fixed that. | 

.Q. 6. When was that amount determined upon ? 

A. I think it was in July or August, 1861. 

Q. 7. Did you have any interview with General Burnside 
818 in regard to the management of this buisness while he was in 
the army ? 

A. Yes. 

Q. 8. At some other place in Chicago ? 

A. Yes; twice. 

Q. 9. Where? 

A. I went once to New York city and once to Fortress Monroe. 
Q. 10. At what time? 
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A. I went to New York city in July or August, 1861, and I went 
to Fortress Monroe in July, 1862. 

Q. 11. Did you go of your own motion or at his request? 

A. At his request. 

Q. 12. Do you know whether or not Henry W. Kingsbury was at 
Fortress Monroe when you were there in July, 1862? 

A. I didn’t see. I am not positive whether he was there; his 
command was there. 


By Mr. AYER: 
Q. 13. What was his command ? 


By the Witness: It was a Connecticut regiment. He was under 
Burnside there at the timee he was killed. Burnside had command 
of his regiment, or something of the sort, or he was on his staff. 


By Mr. Goupy: 


Q. 14. He was in General Burnside’s division ? 
A. Burnside’s corps. 
819 Q. 15. You stated that you destroyed the letter received 
in May, 1861, with the deed some two months ago. 

A. Yes. 

Q. 16. Did you read the letter at that time? 

A. Yes. 

Q. 17. Did any persons suggest the destruction of that letter ? 

A. No. 

Q. 18. Did you communicate the facts of its destruction to any 
person afterwards ; if so, when and to whom ? 

A. I have not communicated it to anybody unless I did to you. 
I believe you asked me about it once. I don’t know whether I com- 
municated it to you or not, but to nobody else. 

Q. 19. Was there any design of any sort in destroying that letter 
to suppress it as evidence ? | 

A. None in the world. I read it over and first thought it useless 
and destroyed it along with a great many others. 


DAVID W. MITCHELL. 


And I do further certify that Jonn G. SHortTAtr, having been 
sworn, was examined in chief by Mr. Goupy, and testified as fol- 
lows: 


Q. 1. What is your name, age, and residence? 
A. John G. Shortall; thirty-two; Chicago. 
Q. 2. What is your buisness or occupation ? 
A. Examining titles to real estate in this county. 
Q. 3. What is the style of your firm ? 
A. Shortall & Howard. 
820 Q. 4. Have you indexes and facilities in your office for as- 
certaining the records of all the deeds in tkis county ? 
A. Yes. 
Q. 5. Have you been requested to make an examination for the 
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purpose of ascertaining whether or not any deed to Henry W. 
Kingsbury of property in this county has ever been made of record? 
es. 

Q. 6. Have you made such examination ? 

A. It has been made by the office. 

Q. 7. When? 

A. Within a week. 

Q. 8. What deed or deeds, if any, did you find made to Henry 
W. Kingsbury ? | 

A. We found one only, a deed from Simon B. Buckner and wife, 
and recorded in Book 212, page 624. 

Q. 9. There is no other deed, within your knowledge, of record in 
this county to Henry W. Kingsbury ? 

A. None within my knowledge. 

Q. 10. Your books show none others? 

A. We made the examination from various sources of informa- 
tion, the principal one being the only one that can be used for that 
purpose—z. e., the Grantee Index to Deeds, etc., in and belonging to 


the recorder’s office of this county. 
JOHN G. SHORTALL. 


821 And I do further certify that the preceeding deposition-, 
taken on application of parties as aforesaid in a suit now pend- 
ing in the circuit court of Cook county, State of Illinois, particularly 
described in the caption to these depositions, was [were] reduced to 
writing by me and signed by thesaid David W. Mitchell and John G. 
Shortall in my presence, and that I am not of counsel or attorney for 
either of the parties to said suit, nor am I interested in the event 
thereof. 
Witness my hand and seal this thirteenth day of December, A. D. 
1870. 
[SEAL. } S. W. BURNHAM, 
Official Report- of the Courts of Chicago. 


My fee, $10, paid by Goudy & Chandler. 
S. W. BURNHAM. 


The following deposition of John Woodbridge, to wit: 


Cireuit Court of Cook County. 


Henry W. Kineospury, by His Next Friend, Corx- 


} <CK WITH a 
— — 7 ( Original Bill. 
AMBROSE E. Burnsrpe and Others. J 
Mary K. Buckner and Simon B. BucKNER 
vs. Cross- Bill. 
Tenry W. Kinespury and Others. 


Depositions Taken by Agreement. 
Present: Corydon Beckwith, for Henry W. Kingsbury, his next 
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friend and guardian ad litem; Beckwith, Ayer & Kales, for Albert 
G. Lawrence and Eva Lawrence; Goudy & Chandler, forSimon 

822 B. Buckner, Mary K. Buckner, Ambrose E. Burnside, Jane C. 
Kingsbury, and John J. D. Kingsbury. 


JoHN WoopsrinGe, being duly sworn and examined in chief by 
Goupy and CHANDLER on behalf of the parties represented by them, 
in answer to the following interrogatories testified as follows: 


Q. What is your name, age, residence, and occupation ? 

A. My name is John Woodbridge; my age is 41; my occupation, 
attorney-at-law ; residence, Chicago. 

Q. Do you hold any official position by appointment of the circuit 
court of Cook county; if so, what? : 

A. I am receiver of the estate of Henry W. Kingsbury by an ap- 
pointment of that court in the cause of Jane C. Kingsbury against 
Eva Lawrence and others and the two cross-bills that are on file 
in the same cause. 

Q. What property is in your charge as receiver? You need not 
give a particular description, but a general one. 

A. Two original lots in the old town of Chicago, northeast corner 

of Randolph and Clark streets, fronting one hundred and 
§23 sixty feet on Randolph and running back to the alley; also a 

tract of land on the North Branch of the Chicago river, extend- 
ing from Kinzie street north to the centre of Ontario street, fronting 
west on the Chicago river and east in a line parallel to Market street 
and about two hundred and fifteen feet west of Market street. 

Q. Ordinarily called the “ Kingsbury tract?” 

A. Ordinarily called the “ Kingsbury tract.” 

Q. How long have you been such receiver ? 

A. I was appointed in April, 1869. I think I entered upon my 
duties about the 25d of that month. I received the first money on 
account of the estate on the 23d day of April, 1869. 

Q. Are there any buildings on this property belonging to the 
estate; and, if so, what ? 

A. There is the building known as the Kingsbury block, on Ran- 
dolph street, being numbers 111,113,115, and 117 Randolph. The 
building on the corner does not belong to the estate. There is also 
a building on the North Side known as number 25 Kinzie street. 
There are several frame buildings on the tract on the North 

Side. 
824 Q. What is the present annual amount of rents in the 
aggregate received from this property ? 

A. I think the leases call for about eighty-five thousand dollars a 
year. From that sum must be deducted something for bad debts. 
The precise amount I cannot now state. 

Q. State, as nearly as you can in round numbers, the amount of 
current expenses for taxes, etc., per year. 

A. I think the ordinary taxes would not be far from 16 thousand 
dollars a year ; repairs, say 4 thousand ; insurance, about 4 thousand; 
interest, about 12 thousand ; expenses of managing property, includ- 
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ing my commission, in the neighborhood of five thousand. There 
have been ever since I managed the estate, in addition, large amounts 
in special assessments for improving streets, ete. 

‘Q. What disposition have you made of those rents and profits 
which you have been receiving? 

A. I have first paid the expenses of running the estate, the cost of 

improving streets, the cost of repairs, etc.,and I have divided 
825  theincome,three-ninthsor one-third to Mrs. JaneC. Kingsbury, 
two-ninths to Mrs. Eva Lawrence, the balance to Henry W. 

Kingsbury. I should say, in addition, paid some debts on account 
of those persons to various individuals, which came out of their 
respective shares. Perhaps I ought to explain that the sum 865 
thousand dollars included the store No. 113 Randolph street, which 
has been vacant uow for several months, and that rente] should be 
deducted. 

Q. Making deductions for unoccupied property and bad debts, what 
would be the amount? 

A. I should say 80 thousand dollars could be relied on, although 
I may be in error about it. Last year we did not lose a thousand 
dollars, I think, but this year we are going to lose more, or I fear so. 


Cross-examination by BeckwiTH, AYER & KALEs: 


Q. In the suit in which you are receiver is Henry W. Kingsbury, 
one of the parties in this cause, a party also in that suit? 

A. Yes, sir; I so understand. 

Q. You have paid Henry W. Kingsbury or account- with 
826 him since your receivership for four-ninths of the income 
of the Kingsbury property, have you not? 

A. I have up to the date of the annual settlement in May last, 
and am directed by the order of appointment to account to him for 
that amount in future. 

Q. And you are still under such orders from the circuit court, 
are you not? 


A. Yes, sir. 
JOHN WOODBRIDGE. 


Subscribed and sworn to before me this 28th day of December, 


1870. 
NEWTON LULL, 
Notary Public. 


The foregoing deposition was taken, by agreement of parties in 
the case entitled in the caption, before me, at the office of John Wood- 
bridge, in Chicago, on the 28th day of December, 1870, the parties 
being represented as is stated in the caption, to be read in evidence 
ou the hearing of said cause on the part of the complainant- in said 
cross-bill and the defendant- to said original bill, except Eva Law- 
rence and Albert G. Lawrence; and I further certify that the fore- 

going deposition was reduced to writing by me and signed 
827 by the said John Woodbridge in my presence and was duly 
sworn to by him before me, and that prior to his examination 
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the said John Woodbridge was by me duly sworn to testify the truth 
and the whole truth in regard to the matters about which he should 
be interrogated. 
Witness my hand and notarial seal this twenty-eighth day of 
December, 1870. 
[SEAL. ] | NEWTON LULL, 
Notary Public. 


Notary’s fees, $4.50, paid by Goudy & Chandler. 


And the court, on objections being made to the competency of 
the evidence in each of the foregoing depositions contained, there- 
upon received them in evidence herein, subject to all legal objec- 
tions going to the sufficiency, competency, and relevancy thereof 
under the pleadings in the said original and cross cause, no objec- 
tions being made, however, to copies of papers produced and read 
in place of the original thereof. 

JOHN G. ROGERS, 
One of the Judges of the Cook County Circuit Court, Illinois. 


828 I, Norman T. Gassette, clerk of the circuit court of Cook 
county, in the State aforesaid, do hereby certify the above and 
foregoing to be a true, perfect,and complete copy of all papers on file 
and all proceedings entered of record in a certain cause lately pending 
in said court on the chancery side thereof, wherein Henry W. Kings- 
bury is complainant and Ambrose E. Burnside et al. are defendants 
to the bill and Mary K. Buckner and Simon B. Buckner complain- 
auts and H. W. Kingsbury et al. defendants to the cross-bill. 
In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Chicago, this 3d day of January, A. D. 1871. 
[SEAL. ] NORMAN 'T. GASSETT, Clerk. 


Stamp, 5 cents (1.114), Jan. 3d, ’71. 
$100 for the record, paid by Goudy & Chandler. 


STATE OF ILLINOIs: 
Central Grand Division, Supreme Court. January Term, 1871. 


Mary Kk. BuckKNeErR and Simon B. Buck- } 
: | NER 
vs. Appeal from the Circuit 
Henry W. Kinospury, Eva LAWRENCE, Court of Cook County. 
Albert G. Lawrence, and Jane 
§29 C. Kingsbury. 


And now comes the said Mary K. Buckner and Simon B. Buck- 
ner, appellants, and say that manifest error hath intervened in the 
proceedings, of which the foregoing is a record, to their injury, and 
they assign the following errors, to wit: 

1. The circuit court of Cook county erred in dismissing the cross- 
bill. The circuit court erred in dismissing the original bill without 
prejudice. 
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2. The circuit court of Cook county erred in refusing the relief 
prayed in the cross-bill ; and, 

3. The proceedings are otherwise informal and erron-ous. 

Wherefore they pray the judgment of this court in the premises, 
and that the decree below, so far as it dismissed said cross-bill, 
be reversed and remanded, with specific instructions to the court 
below to enter a decree granting the relief asked in said cross-bill, 
or that a final decree be rendered in this court, ete. 

GOUDY. & CHANDLER, 
Attorneys for Appellants. 
R. W. WOOLEY, Of Counsel. 


830 And then comes Henry W. Kingsbury, — his next friend, 
C. Beckwith, and assigns for error— 
Ist. The dismissal of the original bill. 
2d. Refusing the relief prayed by the original bill. 
3d. Admission of incompetent evidence in the original suit. 
Wherefore we pray that the decree in original suit may be re- 


versed and cause remanded. 
C. BECK WITH, Of Counsel. 


STATE OF ILLINOIS, ss. 
Supreme Court, Central Grand Division, 


I, William A. Turney, clerk of said supreme court, hereby certify 
the foregoing to be a complete copy of the transcript of a record 
filed in said supreme court on the 4th day of January, A. D. 1871, 
at the January term, A. D. 1871, of said supreme court, in the cases 
wherein Henry W. Kingsbury, by his next friend, Corydon Beckwith, 
was appellant and Ambrose E. Burnside et als. were appellees, and 
Mary J. Buckner and Simon B. Buckner were appellants and Henry 

W. Kingsbury et als. were appellees, as the same now ap- 
831 pears from the said transcript now on file in my office. 

In testimony whereof I have hereunto set my hand and 
affix- the seal of said court, at Springfield, the 3lst day of October, 
A. D. 1871. 

[OFFICIAL SEAL. ] WM. A. TURNEY, 
Clerk of Supreme Court. 
STATE OF ILLINOIS, , 

Cook County, ps 


I, Norman T. Gassette, clerk of the circuit court of Cook county, 
in the State of Illinois, hereby certify the above and foregoing to be 
a true and complete copy of the record of a certain cause pending 
in said court, wherein Henry W. Kingsbury was complainant and 
Ambrose I. Burnside et al. were defendants to the bill and Mary 
K. Buckner and Simon B. Buckner complainants and H. W. kKings- 
bury et al. defendants to the cross-bill. 

Witness my hand and the seal of said court this 17th day of June, 
A. D. 1872. 

[OFFICIAL SEAL. |] NORMAN T. GASSETTE, Clerk. 


Endorsed: Filed May 18, 1878. W. H. Bradley, clerk. 
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832 Kinespury vs. BucKNER.—Exurieir “ B.” 


At a supreme court begun and held at Ottawa, cn Tuesday, the 
tenth day of September, in the year of our Lord one thousand eight 
hundred and seventy-two, within and for the northern grand di- 
vision of the State of Illinois. 

Present: Charles B. Lawrence, chief justice ; Sidney Breese, justice ; 
Pinkney H. Walker, justice; W. K. McAllister, justice; Benjamin 
R. Sheldon, justice; Anthony Thornton, justice; John M. Scott, 
justice. 


Henry W. KINGSBURY 
vs. No. 352. Appeal from Cook. 
Mary BucKNER. 


Be it remembered that on the eighth day of October, in the year 
of our Lord one thousand eight hundred and seventy-two, came 
Henry W. Kingsbury, by Henry Crawford and E. 8. Isham, his at- 
torneys, and filed in said supreme court a certain additional tran- 
script of the record and proceedings of the circuit court of the county 
of Cook in the words and figures following, to wit: 


833 UNITED STATES OF AMERICA. 


STATE OF ILLINOIS, |. . 
Cook County, sais 


Pleas before the honorable the judges of the circuit court of Cook 
county, at a term thereof begun and held at Chicago, in said county 
and State, on the third Monday (being the sixteenth day) of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
seventy-two,and of the Independence of the United States the ninety- 
seventh. 

Present: Honorable Erastus S. Williams, chief justice of the cir- 
cuit court of Cook county, State of Illinois; W. W. Farwell, Henry 
Booth, John G. Rogers, Lambert Tree, judges; Charles H. Reed, 
State’s attorney; Timothy M. Bradley, sheriff. 

Attest: NORMAN T. GASSETTE, Clerk. 


baal * « x * x * 


834 State of Illinois Supreme Court, Central Grand Division, ss: 


At a supreme court begun and held at Springfield on Tuesday, the 
od day of January,in the year of our Lord one thousand eight hun- 
dred and seventy-two, to wit, on the 7th day of February, in the year 
of our Lord one thousand eight hundred and seventy-one. 

Present: Charles B. Lawrence, chief justice; Pinkney H. Walker, 
justice ; Sidney Breese, justice ; William K. McAllister, justice ; John 
M. Scott, Justice ; Anthony Thornton, justice; Benjamin R. Sheldon, 
justice. 
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Henry W. Kinaspury, by His Next) 
Friend, Corypon BeckwiTH, 
vs. 

AMBROSE E. BurnsipE, Mary I. Buck- > 162. Appeal from Cook. 
ner, Simon B. Buckner, Jane C. Kings- 
bury, Eva Lawrence, and Albert G. 
Lawrence. a 


On this day came again the said parties, and the court, having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as the matters and things therein assigned for 
835 error, and being now sufficiently advised of and concerning 
the premises, are of opinion that in the record and proceed- 
ings aforesaid and in the rendition of the decree aforesaid there is 
manifest error; therefore it is considered by the court that for that 
error and others in the record and proceedings aforesaid the decree 
of the circuit court in this behalf rendered be reversed, annulled, 
set aside, and wholly for nothing esteemed, and that this cause be 
remanded to the circuit court for such other and further proceed- 
ings as to law and justice shall appertain ; and it is further consid- 
ered by the court that the said appellant recover of and from said 
appellees costs by him in this behalf expended, and that he have 
execution therefor. 

I, William A. Turney, clerk of the said supreme court, do hereby 
certify that the foregoing is a true copy of the final order of the said 
supreme court in the above-eutitled cause of record in my office. 

In testimony whereof I have hereunto 
set my hand and affixed the seal of the said 
[OFFICIAL SEAL.] 836 supreme court, at Springfield, this 20th day 
of October, in the year of our Lord one 
thousand eight hundred and seventy-one, 
WM. A. TURNEY, 
Clerk Supreme Court. 


Filed Oct. 23, 1871. 
NORMAN T. GASSETTE, CVE. 


State of Illinois Supreme Court, Central Grand Division, ss: 


At a supreme court begun and held at Springfield‘on Tuesday, 
the 3d day of January, in the year of our Lord one thousand eight 
hundred and seventy-one, to wit, on the 7th day of February, in the 
year of our Lord one thousand eight hundred and seventy-one. 

Present: Charles B. Lawrence, chief justice; Pinkney A. Walker, 
justice ; Sidney Breese, justice; William Kk. McAllister, justice ; John 
M. Scott, justice; Anthony Thornton, justice; Benjamin R. Sheldon, 
justice. 
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887 Mary J. BuckNeER and Sruon B. Buck- 


WER 163. Appeal from 
Us. Cook. 


Henry W. Kinospury, Eva LAWRENCE, AL- | 
BERT G. LAWRENCE, and JANE C. Kinaspury. J) 


On this day came again the said parties, and the court, having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as the matters and things therein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
are of opinion that in the record and proceedings aforesaid and in 
the rendition of the decree aforesaid there is manifest error; there- 
fore it is considered by the court that for that error and others in 
the record and proceedings aforesaid the decree of the circuit court 
in this behalf rendered be reversed, annulled, set aside, and wholly 
for nothing esteemed, and that this cause be remanded to the circuit 
court for such other and further proceedings as to law and justice 

shall appertain; and it is further considered by the court 
838 that the said appellants recover of and from thie said appel- 

lees costs of [by] them in this behalf expended, and that they 
have execution therefor. 

I, William A. Turney, clerk of the said supreme court, do hereby 
certify that the foregoing is a true copy of the final order of the said 
supreme court in the above-entitled cause of record in my office. 

In testimony whereof I have hereunto set my 
[OFFICIAL SEAL.] hand and affixed the seal of the said supreme court, 
at Springfield, this 20th day of October, in the year 
of our Lord one thousand eight hundred and seventy-one. 
WM. A. TURNEY, 
Clerk Supreme Court. 
Filed October 23, 1871. | 
NORMAN T. GASSETTE, CPE. 


* * # * * * * 
839 Nov. 4, 1871. 


Circuit Court of Cook County. In Chancery. 


Henry W. Kinospury, by His Next Friend, Corypon Becx- 


WITH, t PD: 
m8 > Bill. 
AMBROSE FE. BuRNsSIDE et al: J 


Mary K. Buckner e al. 
US. Cross-Bill. 
Henry W. Kinaspury et al. 


This cause coming on upon the motion of Mary J. Buckner and 
Simon B. Buckner, part of the defendants to the original bill and 
the complainants in the cross-bill, Ambrose E. Burnside, Jane C. 
Kingsbury, and John J. D. Kingsbury, there of the defendants to 
the original bill, for leave to file a copy of the transcript of the 
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record of the pleadings, evidences, orders, and decree in this cause, 
certified by William A. Turney, clerk of the supreme court of Ilh- 
nois for the central grand division, on the 31st day of October, 
840 1871, as a true transcript, made and certified by the clerk of 
this court to said supreme court in the prosecution of the ap- 
peals from the decree rendered herein on the 24th day of December, 
1870, as a substitute for the original papers and record which have 
been lost and destroyed by fire, and it appearing to the court that 
due notice of said motion has been given by the parties making said 
motion to all the other parties herein, according to the rules and 
practice of this court, and no objection being made to the allowance 
of such motion, and it appearing to the satisfaction of the court, 
from the proof now produced in open court as well as from the 
judicial knowledge of the court, that all the original pleadings, evi- 
dence, and recurd of proceedings in this cause were lost and de- 
stroyed by fire on the 9th day of October, 1871, without the fault 
or neglect of the parties, and that said copy of the transcript so 
certified by the clerk of the supreme court and now presented isa 
true, perfect, and complete copy of the pleadings, evidence, and 
orders and decree so lost and destroyed— 
841 It is therefore by the court now here ordered that said certi- 
fied copy of such transcript be filed by the clerk, and that 
same be hereafter held and considered as a substitute for the original 
pleadings, evidence, orders, and decree with the like force and effect 
as the originals which have been so lost and destroyed, and that the 
cost of making said certified copy abide the further order of the 
court. 
* * * « * * * 


842 And be it remembered that heretofore, to wit, on the 
eleventh day of September, in the year of our Lord one thou- 
sand eight hundred and seventy-two, came Henry W. Kingsbury, 
by Henry Crawford and E.S. Isham, his attorneys, and filed in said 
supreme court a certain transcript of the record and proceedings of 
the circuit court of the county of Cook in the words and figures 
following, to wit: 
* * * * * * * 
843 And afterwards, to wit, at the October term, to wit, on the 13th 


day of November, A. D. 1571, the following, among other, pro- 
ceedings were had in said court and entered of record, to wit: 


BUCKNER ET AL. 


HENRY KINGSBURY VS. SIMON B. 


W. 


No. 1. 
Decree for Partition. Entered November 18, A. D. 1871. ; 


Henry W. Kinaspury, by His Next Friend, Cory- 
pON BecKWITH, | 
vs. i ,' 
- , Original Bill. 
AmBROSE E. BurnsipeE, Mary K. Buckner, Simon B. { ~ © = 
Buckner, Jane C. Kingsbury, John J. D. Kings- 
bury, Eva Lawrence, and Albert G. Lawrence. 


Mary Kk. Buckner and Simon B. BuckNER ) 

VS. { 

Henry W. Kinaspury, Eva LAwrence, ALBERT G. | 
LAWRENCE, and JANE C. Kinespury. 


Cross- Bill. 


844 This cause coming on to be heard upon the original bill of 
complaint, the answers and replications thereto, the cross-bill 
of complaint, the answers and replications thereto, the evidence, ex- 
hibits, and the mandate and opinion of the supreme court, and the 
court being now sufficiently advised in the premises, and in pursu- 
ance of the special directions of the supreme court in its mandate 
and opinion filed herein— 
It is by the court ordered, adjudged, and decreed that the original 
bill of complaint be dismissed for want of equity. 
And it appearing to the satisfaction of the court that the com- 
plain-ts in the cross-bill executed the deed bearing date May 15, . 
1861, to Henry W. Kingsbury, deceased, a copy of which was at- — 
tached to the cross-bill and to the deposition of Simon B. Buckner 
as Exhibit “A,” and that the same was a deed of trust conveying 
the premises therein described to the grantee for the use and benefit 
of the grantors, to be conveyed upon request; that the said 
845 trustee, Henry W. Kingsbury, died testate September 18th, 
1862, leaving the defendant, Eva Lawrence, his widow, and , 
that a posthumous child was born of said widow on December 16th, 
1862, who was named Henry W. Kingsbury, and is the complainant 
in. the original bill and one of the defendants to the cross-bill, to 
-whom the legal title of the premises described in said deed descended 
by inheritance; that the complainant in the eross-bill, Simon B. 
Juckner, is the equitable owner of a life estate in the real estate and 
premises hereinafter deseribed, and that the other complainant in the 
eross-bill, Mary Kk. Buckner, is the equitable owner in fee of the 
same premises, subject to the said life estate, both of said estates 
being subject to the dower right of the defendant, Jane C. Kings- 
bury, and that Henry W. Kingsbury, the infant defendant to the 
cross-bill, now holds the legal title to the same real estate and prem- 
ises as a trustee for the complainants in the cross-bill, according to 
their respective estates therein ; and it further appearing to the court 
that the complainant in the cross-bill, Simon Bb. Buckner, had of- 
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fered to waive his life estate, so that the sole control and 
846 benefit of said property might be confirmed upon his wife, 
the said Mary kK. Buckner, her heirs and assigns— 

And in further pursuance of the mandate and direction of the 
supreme court aforesaid— 

It is further ordered, adjudged, and decreed that Jolin Woodbridge, 
master in chancery of this court, make, execute, acknowledge, and 
deliver a deed in and by which he shall convey for and in behalf of 
Henry W. Kingsbury the infant defendant to the cross-bill, to Mary 
Kk. Buckner, one of the complainants in the cross-bill, her heirs and 
assigns, the following-described real estate, together with the appur- 
tenances and hereditaments hereto belonging, to wit: One undivided 
half of lots five (5) and six (6), in block number thirty-five (35), in 
the original town of Chicago, in the county of Cook and State of 
Illinois; and also one undivided half (3) of the “ Kingsbury tract,” 
so called, being the tract of thirty-five acres, more or less, purchased 
from James Kinzie by the late Major Julius J. Bb. Kingsbury, of the 

United States Army, as per deed of said Kinzie, recorded 
847 in the clerk’s office of Cook county, Illinois, the said tract 

being the north half of what remained of the east half (2) of 
the northwest quarter (}) of section nine (#), in township thirty-nine 
(39), range fourteen (14),in said Cook county, after deducting there- 
from the town of Wabousia, and being the same property described 
in the said deed of May 15, 1861, by Simon 6. Buckner and Mary 
Kk. Buckner to Henry W. Kingsbury, deceased, recorded May 17, 
1861, in Book 212 of Deeds, at page 624, in the records of deeds of 
Cook county, Illinois, divested of any life estate in Simon B. Buck- 
ner, her husband, he having renounced the same as aforesaid, and 
of all right of dower in Eva Lawrence, one of the defendants in the 
cross-bill. 

And it further appearing to the court from the evidence produced 
and taken in open court that all of the east half of the northwest 
quarter, in section nine, in township thirty-nine north, of range 
fourteen east, of the third principal meridian, in Cook county, Illi- 

nois, lying south of the centre of Ontario street, in the city 
848 of Chicago, in said county, and east of the North Branch of 

the Chicago river is included in and a part of the premises 
described in a deed set forth in the cross-bill and read in evidence, 
executed by James Kinzie and wife to Julius J. b. Kingsbury, dated 
May 30, 1833, and recorded May 30, 1833, in Book “A,” page 139, 
in the records of deeds in Cook county, Illinois; and it further ap- 
pearing to the court from the evidence that the infant defendant to 
the cross-bill, Henry W. Kingsbury, is the owner in fee simple, sub- 
ject to the dower right of the defendant, Jane C. Kingsbury, and the 
dower right of the defendant, Eva Lawrence, of the following-de- 
scribed real estate, to wit: One undivided half of lots five (5) and 
six (6), in block number thirty-five (85), in the original town of Chi- 
cago, in Cook county, Illinois, and also one undivided half of all 
that part of the east half of the northwest quarter of section nine (9), 
in township thirty-nine north, of range fourteen east, of the third 
principal meridian, which lies south of the center of Ontario street, 
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in the city of Chicago aforesaid, and east of the North Branch 
849 of the Chicago river, and that the said Mary Kk. Buckner, one 

of the complainants in the cross-bill, is the equitable owner 
in fee, subject to the right of dower of the said Jane C. Kingsbury, 
of the other undivided half of the lots and lands above described, 
and that upon the execution and delivery of the deed ordered by 
this decree she will also become the legal owner thereof— 

It is further ordered, adjudged, and decreed that partition be made 
of the premises last hereinbefore described, so owned by the said 
Henry W. Kingsbury and Mary k. Buckner as tenants in common 
between them, and that Edwin A. Sheldon, Julian 8S. Rumsey, and 
John Forsythe be, and are hereby, appointed commissioners to fairly 
and impartially make partition of said real estate, assigning to the 
said Henry W. Kingsbury, by metes and bounds or other appropri- 
ate description, his share of said lots and tract of land, subject 
to the right of dower of said Jane C. Kingsbury, and also of 
the right of dower of said Eva Lawrence, taking into consider- 

ation the quantity and quality and value of the premises 
850 =and the encumbrances thereupon, if the same can be done 

consistently with the interests of the estate, and assigning to 
sald Mary Kk. Buckner her share thereof by metes and bounds or 
other appropriate description, subject to the right of dower of said 
Jane C. Kingsbury, taking into consideration the quantity, quality, 
and value of the premises and the encumbrances thereupon, if the 
same can be done consistently with the interests of the estate, giv- 
ing to the said Henry W. Kingsbury and the said Mary K. Buck- 
ner each one-half of the said real estate, subject to the dower rights 
aforesaid, and that the said commissioners proceed to take the oath 
required by law and make such partition as soon as the deed herein 
ordered shall be executed and delivered by the master in chancery, 
and report in the manner directed by the statutes of this court. 

And it is* further ordered and decreed that Eva Lawrence, one of 
the defendants to the cross-bill, be enjoined and restained from as- 
serting any claim for dower in the property or share adjudged or 

awarded to the said Mary Kk. Buckner either before or after 
851 partition shall be made. 

And it is further ordered and decreed by the court that the 
question in regard to the taking of an account between the parties 
to the cross-bill and the costs and in regard to dower of Jane C. 
Kingsbury be reserved for the further order of the court. 


And afterwards, to wit, on the 22nd day of January, A. D. 1872, 
said commissioners filed in said court their certain report as follows, 
to wit: 
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No. 2. 


Commissioners’ Report. 


STATE OF ILLINOIS, - 
Cook County, 


Circuit Court of Cook County. January Term, 1872. 


Henry W. Kinaspury, by His Next Friend, Corypon ) 
Beck WITH, | 
vs. Original 
AmBrOsE E. Burnsipe, Mary K. Buckner, Stuon B.{ — Bill. 
Buckner, Jane C. Kingsbury, Jolin J. D. Kingsbury, 
Eva Lawrence, and Albert G. Lawrence. 


852. Mary K. Buckner and Simon Bb. BucKNER 
vs. , 
r . ’ Z Cross-Bill. 
Henry W. Kinasspury, Eva LAwrence, ALBERT G., 
LAWRENCE, and JANE C. KINGSBURY. 


To the circuit court in and for the county of Cook, in the State of 

Illinois, in chancery sitting: 

The undersigned, Edwin H. Sheldon, Julian 8. Rumsey, and 
John Forsythe, commissioners appointed by a decree entered by the 
circuit court of Cook county aforesaid in the above-entitled cause 
ou the 13th day of November, A. D. 1871, to make partition of 
the premises therein described between Henry W. Kingsbury and 
Mary K. Buckner, a certified — of which is hereto attached and 
made a part of this report, would respectfully report to the circuit 
court in, chancery sitting, in and for the county of Cook and State 

of Illinois, that, as directed by said decree and in pursuance 
853 of the provisions of the statutes of of this State, they sever- 
ally took an oath, on the 22nd day of November, 1571, before 
David Walsh, a justice of the peace in and for the county of Cook 
and State of Illinois, to fairly and impartially make partition be- 
tween Henry W. Kingsbury and Mary K. Buckner of the lots and 
premises in said decree described in accordance with the judgment 
of the court and the direction of the decree, as to the rights and 
interests of said parties, if the same can be done consistently with 
the interests of the estate, and to fairly and impartially appraise 
the value of said premises, as will more fully appear by the several 
oaths, in writing, subscribed respectively by us, with the Jurat, 
signed by the said justice of the peace, thereto attached and made 
part of this report, and that after being so qualified they have gone 
upon the premises described in said decree and have made partition 
of the lots, lands, and premises described in said decree, taking into 
consideration the quantity, quality, and value of said premises 
and the incumbrances thereon, in the manner described in 
854 said decree between said Henry W. Kingsbury and Mary 
K. Buckner, and they have allotted and assigned to the said 
46—176 
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Henry W. Kingsbury the following portions and parcels thereof, 
to wit: 

First. All of lots number six (6), in block number thirty-five (85), 
in the original town of Chicago, and also the north forty-one and 
six-tenths (41,8,) feet of lot five (5), in said block thirty-five (55), in 
the original town of Chicago. 

Second. All that piece and parcel of the east half of the north- 
west quarter of section nine (9), in township thirty-nine (39) north, 
of range fourteen east, of the third principal meridian, included in 
the following-described boundaries, to wit: Commencing at a point 
on the east line of said northwest quarter of said section nine three 
(5) feet north of the center of Ontario street and running thence 
west on a line three feet north of the center of Ontario street to the 
center of Kingsbury street (which is the northern boundaries of the 

tract of land in said east half of said northwest quarter of 
855 section nine to be divided between the said Henry W. Kings- 

bury and Mary K. Buckner, as appears by the plat hereto 
attached); thence running southeasterly along the center of said 
Kingsbury street to a point on the center line of Ohio street ex- 
tended; thence east along the center of Ohio street to the east line 
of said northwest quarter of section nine, and thence north along 
said east line to the place of beginning. 

Third. All that portion and parcel of said east half of said north- 
west quarter section included in the following-described boundaries, 
to wit: Commencing at a point on the east line of said quarter section 
at the center of Indiana street and running thence west along the 
center of Indiana street to the center of Kingsbury street; thence 
southeasterly along the center of Kingsbury street to a point on the 
eenter line of Illinois street extended ; thence east along the center 
of Illinois street to the east line of the said northwest quarter sec- 
tion, and thence north along the east line of said northwest quarter 

section to the place of beginning. 
856 All that portion and parcel of said east half of said north- 
west quarter section included in the following-described 
boundaries, to wit: Commencing on the north line of Kinzie 
street at a point one hundred (100) feet west from the corner of Kin- 
zieand Kingsbury street- and running thence northwesterly on a line 
parallel with the dock line of the east bank of the North Branch of 
the Chicago river one hundred and fifty (150) feet ; thence west ona 
line parallel with the north line of Kinzie street to the said dock 
line of said river,and thence southeasterly along said dock line one- 
hundred and fifty (150) feet to the north line of said Kinzie street 
to the place of beginning; and all the rights of said Henry W. Kings- 
bury and Mary K. Buckner lying south of the north line of said 
tract in this paragraph described extended to the west bank of said 
river and west of the easterly line of said tract extended to the center 
of Kinzie street. 
Fifth. All that portion and parcel of said east half of said 
857 northwest quarter section included in the following-described 
boundaries, to wit: Commencing on the dock line of said 
east bank of said river one hundred and fifty (150) feet nortwester ly 
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from the intersection of said dock line with the north line of Kinzie 
street and running thence northwesterly along said dock line three 
hundred and +5; feet ; thence northeasterly to a point on the west line 
of Kingsbury street three hundred and seventy-five(375) feet from the 
southwest corner of Kingsbury and Indiana streets; thence south- 
easterly along the west line of Kingsbury street four hundred and 
seven (407) feet, and thence west on a line parallel with the north 
line of Kinzie street to the place of beginning, and all the right of 
said Henry W. Kingsbury and Mary K. Buckner lying between the 
north and south lines of the tract in the paragraph described ex- 
tended to the west line of said river and to the center of Kingsbury 
street. ! 
Sixth. All that portion and parcel of said east half of said 
858 northwest quarter section included in the following-de- 
scribed boundaries, to wit: Commencing on the dock line of 
said east bank of said river two hundred and thirty-one (251) feet 
northwesterly from the intersection of the north line of Indiana 
street with said dock line and running thence along the dock line 
northwesterly to the northern boundary of the tract in said east half 
of said northwest quarter of section nine aforesaid, to be divided be- 
tween the said Henry W. Kingsbury and Mary K. Buckner, which 
strikes the dock line at right angles in the manner shown by the 
map bereto attached ; thence running northeasterly and east along 
said northern boundary line to the west line of Kingsbury street ; 
thence southeasterly along the west line of Kingsbury street three 
hundred and forty-three (345) feet, and thence southwesterly in a 
direct line to the place of beginning; and all of the rights of said 
Henry W. Kingsbury and Mary K. Buckner lying north of the south 
line of the tract of land in this paragraph deseribed extended tothe 
center of Kingsbury street and to the west bank of said river. 
859 To the said Mary K. Buckner the following-deseribed por- 
tions and parcels of said premises, to wit: 

First. The south one hundred and forty (140) feet of lot five (5), 
in block, thirty-five (35), in the original town of Chicago. 

Second. All that parcel of land included in the following-described 
boundaries, to wit: Commencing at a point on the east line of the 
east half of the northwest quarter of section nine (9), in township 
thirty-nine (39) north, of range fourteen (14) east, of the third prin- 
cipal meridian, at the center of Ohio street and thence running west 
along the center of Ohio street to the center of Kingsbury street, 
and thence southeasterly along the center of Kingsbury to the center 
of Indiana street, and thence east along the center of Indiana street 
to the east line of the said east half of said northwest quarter section, 

and thence north along said east line to the place of beginning. 
860 Third. All that pureel of land included in the following-de- 

scribed boundaries, to wit: Commencing on the east line of 
said east halfof the northwest quarter section aforesaid at the center 
of Illinois street and running thence along the center of said IIli- 
nvis street to the center of Kingsbury street, and thence southeasterly 
along the center of Kingsbury street to the center of Kinzie street, 
and thence east along the center of Kinzie street to the southeast 
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corner of said section nine, and thence north along the said east line 
of said east half of said northwest quarter section to the place of 
beginning. | 

Fourth. All of that parcel of land included in the following-de- 
scribed boundaries, to wit: Commencing at a point on the north 
line of said Kinzie street one hundred (100) feet west from the west 
line of Kingsbury street and running northwesterly in a line 

parallel with the dock line of the east bank of the North 
861 Branch of the Chicago river,one hundred and fifty (150) feet ; 

thence east on a line parallel with the north line of Kinzie 
street to the west line of Kingsbury street, and thence southeasterly 
along the west line of Kingsbury street to the north line of Kinzie 
street, and thence west along the north line of Kinzie street to the 
place of beginning; and all the rights of said Henry W. Kingsbury 
and Mary K. Buckner in front of said parcel of land to the centers 
of Kinzie and Kingsbury streets. 

Fifth. All that parcel of land included in the following-described 
boundaries, to wit: Commencing at a point on the dock line of the 
said east bank of said river four hundred and fifty and five-tenths 
(450,',) feet northwesterly from the intersection of said dock line with 
thesouth lineof Indiana street and running thence north westerly along 
said dock lineto a point two hundred and thirty-one (231) feet north- 

westerly from its [the] point where the north line of Indiana 
862 street intersects with said dock line (making 475 feet of dock 
front south of Indiana street and 231 feet of dock front north of 
Indiana street), and thence running northeasterly to the west line of 
Kingsbury street at a point three hundred and forty-three (543) feet 
southeasterly from the point wherethe north boundary line of the tract 
in said east half of the said northwest quarter to be divided between 
Henry W. Kingsbury and Mary K. Buckner intersects the west line of 
Kingsbury street, and two hundred and ninety-seven (297) feet north- 
westerly, where the north line of Indiana street intersects the west 
line of Kingsbury street, and across Indiana street seven hundred and 
fifty-seven and ;8°; (757.85) feet from the northwest corner of Kin- 
zie and Kingsbury treets, measured along the west line of Kingsbury 
street, and thence southwesterly to the place of beginning; and all 
the rights of said Henry W. Kingsbury and Mary K. Buckner be- 
tween the north and south lines of the parcel of land in this 
863 paragraph described extended to the center of Kingsbury 
street and to the west bank of said river. 

And they further report that they find the following incumbrances 
on the real estate and premises described in said decree, and they 
have divided and allotted them as heretofore stated, to wit: 

First. Ou the west fifty feet of lot six (6), in block thirty-five (35), 
in the original town of Chicago, allotted to said Henry W. Kings- 
bury, a deed of trust dated August Ist, 1855, to James Clapp to se- 
cure the payment of ten thousand dollars to John N. A. Griswold, 
which has been assigned to Thomas Swan, and such indenture draws 
interest at the rate of eight per cent. per annum, and the principle 
was due on the first day of August last; and said incumbrance is 
allotted to Henry W. Kingsbury, and he is to pay the whole sum 
thereon. 
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Second. On lot six (6) aforesaid, allotted to said Henry W. 
864 Kingsbury, a mortgage dated November 15, 1855, to Joseph 
P. Taylor to secure the payment of a promissory note for ten 
thousand dollars to him, which has been assigned to Albert G. Law- 
rence and by him to Edward A. Haddock, and that such debt 
draws interest at the rate of eight per cent. and is to become due on 
a note of six months, and said incumbrance is allotted to said Henry 
W. Kingsbury, and he is to pay the whole sum thereon. 

Third. On lot six (6) aforesaid, allotted to the said Henry W. 
Kingsbury, a mortgage dated September 15, 1860, to Fanny W. 
Bishop to secure the payment of thirty thousand dollars, which has 
been assigned to Mary R. Burnside, wife of Ambrose E. Burnside, 
and said sum, with the accrued interest, has been settled at thirty- 
eight thousand dollars, and to draw seven per cent. interest, and 
the principle becomes due September 15, 1872, and said incum- 
brance is allotted to the said Henry W. Kingsbury, and he is to 

pay the whole amount due thereon. 
865 Fourth. On the dock property in the North Branch of the Chi- 

cago river, near the north end of the tract, on the east half of the 
northwest quarter of section nine aforesaid, to be divided between 
the said Henry W. Kingsbury and Mary Kk. Buckner, being one 
hundred feet on the river and seventy feet on Kingsbury street, 
allotted to Henry W. Kingsbury, a mortgage dated April 5, 1856, 
to John B. Tolman to secure the payment of five thousand dollars 
to him, which indebtedness and mortgage has been — to George 
William Brown and Frederick W. Brown, trustees, and the indebted- 
ness draws interest at the rate of eight per cent. and becomes due 
July 31, 1872, and said incumbrance is allotted to the said Henry 
W. Kingsbury, and he is to pay the whole sum due thereon. 

Fifth. On the east seventy-five feet of the block between Ontario 

and Ohio streets, a part of the east half of the northwest quarter of 

section nine aforesaid, as shown by the map hereto attached, 
866 allotted to the said Henry W. Kingsbury, a mortgage dated 

July 1, 1860, to A. P. Hill to secure the payment of seven 
thousand dollars, according to a bond described therein, which now 
belongs to Keitty G. Forsyth, is due, and draws interest at the rate 
of eight per cent., and said incumbrance is allotted to the said Henry 
W. Kingsbury, and he is to pay the whole sum due thereon. 

Sixth. On a part of said east haif of said northwest quarter of 
section nine aforesaid described as follows: Commencing on the 
north side of Kinzie street, at the center of the North Branch of the 
Chicago river, running thence north along the center of said North 
Branch to a point one hundred and fifty feet distant from the place 
of beginning; thence east to the center of Payton street (sometimes 
‘alled East Water, but now called Kingsbury street); thence along the 
center of Payton street to the north line of Kinzie street; thence 

west along the north line of Kinzie street to the center of the 
867 North Branch of said North Branch [Chicago river] the place 
of beginning, one-half in value of which is allotted to the 
said Henry W. Kingsbury and the other half — the said Mary K. 
Buckner, an incumbrance created by a deed of trust to Thomas 
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Swan, dated April 21, 1864, to secure the payment of ten thousand 
dollars which became due April 15, 1871, and draws interest at the 
rate of eight per cent. per annum, and said incumbrance is divided 
equally between the said Henry W. Kingsbury and Mary K. Buck- 
ner, and each is to pay one-half the sum due thereon. 

Seventh. On lot five (5), block thirty-five (35), in the original town 
of Chicago, forty and six-thenths feet of which is allotted to Henry 
W. Kingsbury and one hundred and forty feet to Mary K. Buckner, 
a mortgage dated November 1, 1859, to C. H. R. Deringh to secure 
thirty-seven thousand five hundred dollars, which has been assigned 
to trustees of the Liverpool and London and Globe Insurance Com- 

_pany, which draws interest at the rate of eight per cent., and the 
principal became due November 1, 1871, and said inecum- 
868 __ brance is allotted to Mary K. Buckner, and she is to pay the 
whole sum due thereon, and the said Henry W. Kingsbury 
is to be kept harmliess therefrom. 

Eighth. On a part of said east half of the northwest quarter of 
section nine described as that part of the dock front between Kings- 
bury street and the river north of a line drawn from a point on the 
west line of Kingsbury street two hundred feet from its intersection 
with Indiana street, at right angles thereto, and south of Indiana 
street, being two hundred feet on Kingsbury street and about three 
hundred feet on the river, allotted to Mary K. Buckner, a mortgage 
to George W. Cullem to secure the payment of twenty thousand 
dollars, the principal of which is now twenty-five thousand and fifty 
dollars, and draw- interest at the rate of eighteen hundred and sixty 
dollars per annum, and the principal is due, and said incumbrance 
is allotted to Mary K. Buckner, and she is to pay the whole sum 

due thereon. 
869 Ninth. On the west four hundred feet of the front on In- 

diana street by one hundred feet deep in said east half of the 
northwest quarter aforesaid, allotted to Mary K. Buckner, a mort- 
gage dated January 1, 1860, to John Cunningham to secure ten 
thousand dollars, which becomes due January 1,1875, and bears in- 
terest at the rate of eight per cent., and said incumbrance is allotted 
to Mary K. Buckner, and she is to pay the whole sum due thereon. 

And they further report that the interest has been paid from the 

rents and profits of the lands and estate described in the decree, ex- 
cept some arrearages of interest accruing or accrued, and in making 
the partition and allotting the shares as divided and determined 
which party should pay the incumbrances aforesaid they have only 
considered the principal sums due, leaving the interest to be paid 
to the time this report shall be confirmed from the joint rents and 
profits aforesaid. : 
870 And they further report that at the request of Isaac N. 
Arnold, the guardian of Henry W. Kingsbury, with the con- 
sent of Mary K. Buckner, they have divided the said tract of land 
described in the deed of trust to Thomas Swan and lying next north 
of Kinzie street and west of Kingsbury street into two parts or shares 
of equal value and allotted one to each party. 
And they further report that they have estimated the value of the 
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me described in said decree and fixed the same at the sum of 
twelve hundred and eighty-two thousand two hundred and eighteen 
dollars and fifty cents ($1,282,218.50), subject to the ineumbrances 
aforesaid, the principals of which amount in the aggregate to the 
sum of one hundred and fifty-two thousand five hundred and fifty 
dollars, leaving the net value of said property at the sum of eleven 
hundred and twenty-nine thousand six hundred and sixty-eight dol- 
lars and fifty cents; and the lands and property allotted to the said 

Henry W. Kingsbury they find to be of the net value 
871 of five hundred and sixty-four thousand eight hundred and 

thirty-four dollars and twenty-five cents; and the lands and 
property allotted to the said Mary K. Buckner they find to be of the 
net value of five hundred and sixty-four thousand eight hundred 
and thirty-four dollars and twenty-five cents. 

And they further report that brick buildings were standing on 
lots five and six, in block thirty-five, in the original town of Chicago, 
which were destroyed by fire on the Sth and 9th days of October, 
1871, leaving certain bricks, stone, and iron materials on the ground, 
and that they have not considered or included the value of such ma- 
terials in making this partition or division, or divided them between 
the parties, having considered them as personal property. 

And they further report that they have caused a survey of the 
premises to be made by Walcott and fox, surveyors, to attain the 
necessary information to be used in making such partition, and 

they attach hereto maps and plats containing such portions 
872 of said survey as they deem material, and indicating these on 

the several parcels into which the same has been divided, and 
they make the same a part of this report. 

All of which is respectfully submitted for the consideration of the 
court. 

January 18, 1872. 


EDWIN H. SHELDON. [seat 
(Signed) JULIAN 8S. RUMSEY. — [sea 

JOHN FORSYTHE. | SEAL. | 
* * + + ~ k * 
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(Here follow diagrams marked pp. 873 & 874.) 
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And afterwards, to wit, at the January term, to wit, on the 


12 day of February, A. D. 1872, the following, among other, proceed- 
ings were had in said court and entered of record, to wit: 
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No. 3. 
Decree Confirming Commissioners’ Report. 


STATE OF ILLINOIS, 
y 88? 
Cook County, 


Circuit Court. January Term, A. D. 1872. In Chancery. 


Henry W. Kinospury, by His Next Friend, Cory- ) 
DON BECKWITH, 
vs. si ; 
, : - Origin: , 
AmMBROSE E. Burnsipr, Mary K. Buckner, Srvon B. Original Bill 
Buckner, Jane C. Kingsbury, John J. D. Kings- 
bury, Eva Lawrence, and Albert G. Lawrence. —, 


876 Mary K. Buckner and Simon B. Buckner ) 
vs. LC ' 
° » Cross-Bill. 
Henry W. Kinaspury, EvA LAWRENCE, ALBERT G. 
LAWRENCE, and JANE C. KINnGspury. 


This cause coming on again, and it appearing to the court from 
the report of John Woodbridge, master in chancery, that he has ex- 
ecuted, acknowleged, and delivered a deed, dated November 14, A. 
D. 1871, to Mary K. Buckner for and in behalf of Henry W. Kings- 
bury, in pursuance of the decree entered herein on the 18th day of 
November, 1871, conveying the premises and real estate therein de- 
scribed, and no exceptions having been taken to such report except 
as herein stated; and it further appearing to the court that the said 
master in chancery has made such deed and delivered it in accord- 
ance with the provisions and directions of said decree: Therefore— 

It is by the court ordered, adjudged, and decreed that said 
77 ~—‘deed and report be ratified, approved, and confirmed except 
in regard to the following-described tract—said property is 
described as follows, to wit: Those certain premises situate in Chi- 
cago, Cook county, State of Illinois, described as follows, to wit: 
Commencing at the north side of Kinzie street, at the center of the 
North Branch of the Chicago river, running thence north along the 
center of said North Branch to a point 150 feet distant from the 
place of beginning ; thence east to the center of Payton street (some- 
times called East Water); thence along the center of Payton street 
to the north line of Kinzie street, to the center of said North Branch, 
the place of beginning. 

And it further appearing to the court from the report of Edwin 
H. Sheldon, Julian S. Rumsey, and John Forsythe, commissioners 
appointed in and by the decree entered herein on the 13th day of 
November, 1871, to make partition of the real estate and premises 

described therein between Henry W. Kingsbury and Mary K. 
878 Buckner, that they have, in pursuance of the directions of 
said decree, made a partition of the real estate and premises 
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therein described ; and no exceptions having been made to said re- 
port or partition except to a part thereof, to which exceptions have 
been filed by Henry W. Kingsbury, by his guardian, as will more 
fully appear by such exceptions, which have been reserved for fur- 
ther consideration, as hereinafter stated; and it appearing to the 
satisfaction of the court that the said commissioners severally took 
oath before Daniel Walsh, a justice of the peace in and for the county 
of Cook and State of Illinois, on the 22nd day of November, 1871, 
to fairly and impartially make partition between Henry W. Kings- 
bury and Mary K. Buckner of the lots and premises in said decree 
described, in accordance with the judgment of the court and the 
directions of said decree,as to the rights and interest of said parties, 
if the same can be done consistently with the interests of said estate, 

and to fairly and impartially appraise the value of said lots, 
879 lands, and premises described in the decree, taking into con- 

sideration the quantity, quality, and value of said premises 
and the incumbrances thereon, in the manner directed by said de- 
cree, between said Henry W. Kingsbury and Mary k. Buckner, and 
allowed to each of them one-half of said lots, lands, and premises, 
and apportioned and allotted the incumbrances thereon so as to 
make a just, impartial, and equal partition and division of said lots, 
lands, and premises and the incumbrances thereon, subject to the 
right of dower of the said Jane C. Kingsbury, in all respects accord- 
ing to the provisions of law and said decree: ‘Therefore— 

It is by the court ordered, adjudged, and decreed that said report 
and all the acts and duings of said commissioners as herein reported 
be ratified, approved, and confirmed, except as hereinafter provided. 

And it is further ordered, adjudged, and decreed that the 

880 = said Henry W. Kingsbury and his assigns be vested, and the 

court doth by this decree invest him and his assigns, with 

the title in fee simple, subject to the right of dower of the said 

Jane C. Kingsbury, and also subject to the right of dower of his 

mother, Eva Lawrence, to the following-described real estate and 
premises, to wit: 

(Here follows that part of the commissioners’ report allotting cer- 
tain lands to Henry W. Kingsbury. See ante.) 

And that the said Mary Kk. Buckner and her assigns be vested, 
and the court doth by this deeree invest her and her assigns, with 
the title in fee simple, subject to the right of dower of the said Jane 
C. Kingsbury to the following-described real estate and premises, to 
wit: 

(See commissioners’ report, ante.) 

And it appearing to the satisfaction of the court from said report 
of said commissioners and the evidence heard in open court that 

there are certain incumbrances on the property described in 
881 said decree hereinafter mentioned and deseribed, and whieh 
have been considered by said commissioners in making the 
partition, and that they have fairly and impartially divided and 
allotted such incumbrances to the said Henry W. Kingsbury and 
Mary K. Buckner: Therefore— 
It is further ordered, adjudged, and decreed that the said Henry 
47—176 
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W. Kingsbury pay the indebtedness and the interest to accrue 
thereon from the date of the entry of this decree herein next set 
forth—that is to say: (Here follows that part of said commissioners’ 
report allotting certain incumbrances to Henry W. Kingsbury. 
See ante.) 

And it is ordered, adjudged, and decreed that the said Henry W. 
Kingsbury shall save and keep harmless the said Mary Kk. Buckner, 
her heirs and assigns, and all persons claiming the said premises by 
this decree allotted to and vested in her or any part thereof, from 

any liability upon such indebtedness. , 
882 And it is further ordered, adjudged, and decreed that the 
interest on all of said above-mentioned indebtedness as 
assigned and allotted to said Henry W. Kingsbury and Mary K. 
Buckner accrued at the date of the entry of this decree be paid by 
and from the joint rents and profits of said real estate divided by 
this decree heretofore accrued. | 

And it is further ordered and decreed that nothing in this decree 
shall be construed as releasing the said Jane C. Kingsbury or Eva 
Lawrence from any present obligation to pay any part of such in- 
debtedness or as entitling them or either of them to dower free from 
the incumbrance aforesaid. 

And it is further ordered, adjudged, and decreed that the possession 
of the land and lots set off and allotted to the said Mary K. Buck- 
ner and described in this decree be surrendered to her or her assigns 
by the said Henry W. Kingsbury or by such person or persons as 

claim under him or hold possession thereof for him, and the 
883 clerk of this court shall issue a writ of assistance or posses- 

sion as in case of judgment in actions in ejectment; and it 
appearing to the court that there is an error in the final decree 
entered on the 15th day of November, 1871, in describing the tract 
of land in the east half of the northwest quarter of section nine 
aforesaid by fixing the northern boundary at the center of Ontario 
street and the western boundary at the east bank of the North 
Branch of the Chicago river— 

It is ordered that said decree be amended and corrected so as to 
make the descridtions of said tract.to be divided the same as con- 
tained in this decree and the reports of the commissioners. 

And it is further ordered, adjudged, and decreed that the said 
Henry W. Kingsbury pay the costs which accrued in this cause 
down to and including the decree entered on the 13th day of No- 
vember, 1871, to be taxed by the clerk, and that the costs and 

expenses which have accrued since the entry of said decree 
884 shall be paid equally by the said Henry W. Kingsbury and 

Mary k. Buckner, each paying one-half thereof, the same to 
be taxed by the clerk and to include the sum of one hundred dol- 
lars for each of the commissioners who have made the partition, and 
eighty-five dollars paid Walcott and Fox, surveyors, and all ques- 
tions as to costs to accrue after the date of this decree are reserved 
for further determination. 

And it is further ordered, adjudged, and decreed that the said 
Eva Lawrence be barred, enjoined, and restrained from asserting 
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or claiming dower in the several parcels of land set off to and 
vested in Mary K. Buckner and described in this decree, and that 
her right of dower be limited to the several parcels set off to and 
vested in Henry W. Kingsbury. 

And the said Henry W. Kingsbury, by his guardian ad litem, hav- 

ing filed exceptions to the report of the master in chancery, 
885 so far as it shows a conveyance of the tract next nezrt herein- 

after described and to that part of the report of the com- 
missioners which divides into two equal parts the following tract of 
land, to wit, that part and parcel of she said east half of said 
northwest quarter of section nine aforesaid, included in the follow- 
ing-described boundaries, to wit: Commencing in the center of the 
North Branch of the Chicago river on the north line of Kinzie 
street and running thence northwesterly along the center of said 
river one hundred and fifty (150) feet; thenee east on a line par- 
allel with the north line of Kinzie street to the center of Kingsbury 
street; thence along the center of Kingsbury street southeasterly to 
the north line of Kinzie street, and thence west along the north 
line of Kinzie street to the place of beginning, and allot one part 
thereof to Mary K. Buckner, claiming to be the sole owner of said 
parcel of land; and having moved for leave to take evidence in 

support of the exceptions, and the said Mary K. Buckner 
886 having made objections to the allowance of such exceptions or 

any of them, claiming that the said Henry W. Kingsbury is 
concluded and stopped by the pleadings and decree heretofore en- 
tered from asserting such claim and denying that he is the sole 
owner of said parcel of land and denying the allegations contained 
in such exceptions on which the said Henry W. Kingsbury vests 
his claim of sole ownership, and because the court is not informed 
as to the fact thereto, and it is ordered that the consideration and 
hearing of said exceptions be postponed; and leave is given to both 
parties to take evidence in support of or in opposition to said ex- 
ceptions without prejudice, and that the said Henry W. Kingsbury 
take and file the testimony on his part within ninety days and the 
said Mary K. Buckner within one hundred and twenty days after 
the entry of this decree. 

And it is further ordered that neither the execution of this de- 
cree nor the writ of assistance or possession nor other proceedings in 

this cause shall be stayed because of the pending of the 
887 questions raised by such exceptions. 

And the said Mary K. Buckner waives any and all objections 
as to the mode of presenting the questions as to the sole ownership of 
said tract or parcel of land by exceptions to the report as aforesaid, 
protesting that such questions cannot at this stage of the proceed- 
ings be heard in any mode or the alleged fact proved by parol evi- 
dence, and reserving all other objections whatever. 

And it is mutually agreed that an appeal may be prosecuted by 
either party from the decisions of the court on such exceptions with- 
out interfering with this decree or the partition of all portions of 
said property (other than said tract or parcel of land) now approved 
by the court, and that a writ of error may be prosecuted therefrom 


3872 \HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 


within sixty days, but not afterwards; and it is virtually agreed by 

all parties that no error shall be assigned upon any appeal or writ 
of error because of the approval of a part of the report of the 

S888 commissioners and the reservation the reservations of the ex- 
ceptions as to the other part thereof. 

And it appearing to the court that there are building materials 
consisting of stone, brick, and iron left from the buildings and im- 
provements on lots five and six, in block thirty-five, in the original 
town of Chicago, destroyed by fire on the Sth and 9th days of Oc- 
tober, 1871, which belongs jointly to the said Henry W. Kingsbury 
and Mary K. Buckner, which have not been divided, it is further 
ordered, adjudged and decreed, that all questions thereto be post- 
poned and reserved. 

And it appearing that there were policies of insurance on said 
buildings, and the rents thereof, which have been partly collected 
thereon,—arein thehandsof Jolin Woodbridge, receiver of thiscourt, 
appointed in another cause wherein the said Jane C. Kingsbury is 
complainant and Henry W. Kingsbury, iva Lawrence, Albert G. 

Lawrence, and David J. Lake are defendants, and Henry W. 
889 Kingsbury is complainant in a cross-bill and Jane C. Kings- 

bury, Eva Lawrence, Albert G. Lawrence, and David J. Lake 
are defendants thereto, and that said receiver has paid a sum of 
money for a building on said lot five, in block thirty-five aforesaid, 
and has contracted a debt to raise said sum of money— 

It is ordered that said Jolin Woodbridge, receiver, report to this 
court in this cause, under oath, a full and complete account of such 
policies, the amounts collected, and the condition of those uncol- 
lected, giving all the information in his possession with reference 
thereto, and also the sum paid for said building, the nature and 
amount of the debt contracted by him, and the payment, if any, 
made thereon, and all questions thereon are postponed and reserved 
for the further consideration of the court; and what, if any, con- 
tracts he has made in regard to the premises described ; what other 
obligations or liabilities, if any, there are outstanding against the 

estate, and that he fully state all the facts in relation to said 
890 = joint property in round numbers, the moneys in hand be- 

longing to said estate, both from rents and insurance. 

a * * > * * * 


And be it remembered that on the sixth day of November, in the 
year of our Lord one thousand eight hundred and seventy-two, 
came Mary Buckner, by Goudy and Chandler, her attorneys, and 
filed in said supreme court an additional transcript of the record 


and proceedings of the circuit court of the county of Cook in the: 


words and figures following, to wit: 
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STaTE OF ILLINOIs, -_ 
Cook County, 


The People of the State of Illinois to the sheriff of said county, 
Greeting : 


Whereas the circuit court of Cook county, in the State of Illinois, 
on the 29th day of January, A. D. 1872, rendered a decree in a cer- 
tain cause in chancery wherein Henry W. Kingsbury, by his 
892 next friend, Corydon Beckwith, is complainant in the orig- 
inal bill and Ambrose E. Burnside, Mary J. Buckner, Simon 
B. Buckner, Jane C. Kingsbury, John J. D. Kingsbury, Eva Law- 
rence, and Albert G. Lawrence are defendants thereto, and Mary K. 
Buekner and Simon b. Buckner are complainants in a eross-bill, 
and Henry W. Kingsbury, Eva Lawrence, Albert G. Lawrence, and 
Jane C. Kingsbury are defendants thereto, in and by which decree 
the said: court awarded and allotted in partition the premises and 
real estate hereinafter described to the said Mary Kk. Buckner, one 
of the complainants in said cross-bill, and ordered and decreed that 
the possession thereof be delivered to her, and that the clerk of said 
court issue a writ of possession or assis stance therefor as.in case of 
judgments in ejectments. 

Therefore we command you that without delay you deliver to the 
said Mary K. Bucker possession of the following-described premises 
and real estate situate in the city of Chicago, county of Cook and 

State of Illinois, to wit: 
893 First. The south one hundred and forty (140) feet of lot 

five (5), in block thirty-five (55), in the original town of Chi- 
cago. | 
Second. All that parcel of land ineluded in the following-deseribed 
boundaries, to wit: Commencing at a point on the east line of the 
east half (3) of the northwest quarter (|) of section nine ({), in town- 
ship thirty-nine (39) north, of range fourteen (14) east, of the third 
principal meridian, at the center of Ohio street, and running thence 
west along the center of Ohio street to the center of Kingsbury 
street; thence southeasterly along the center of Kingsbury street to 
the center of Indiana street, and thence east along the center of In- 
diana street to the east line of said northwest quarter of section nine 
aforesaid, and thence north along said east line of said east half of 
said northwest quarter section to the place of beginning. 

Third. All that parcel of Jand ineluded in the following-deseribed 

boundaries, to wit: Commencing on the east line of said 
894 east half of the northwest quarter aforesaid at the center of 

lllinois street and running thence west along the centre of 
Illinois street to the center of Kingsbury street, and thence south- 
easterly and south along the center of Kingsbury street to the center 
of Kinzie street, and thence east along the center of Kinzie street to 
the southeast corner of said northwest quarter of said section nine, 
and thence north along the said east line of said east half of said 
northwest quarter of s said section nine to the place of beginning. 

Fourth. All that parcel of land included in the following-de- 
scribed boundaries, to wit: Commencing at a point on the dock line 
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of the east bank of the North Branch of the Chicago river four hun- 
dred and fifty-five and five-tenths (455.5) feet northwesterly from the 
intersection of said dock line with the north line of Kinzie street, 
and four hundred and seventy-five (475) feet southeasterly from the 
intersection of said dock line with the south line of Indiana street, 
and running thence northwesterly along the said dock line 
895 toa point two hundred and thirty-one ( e 31) feet northwest- 
erly from the point where the north Nine of Indiana street 
intersects said dock line (making four hundred and seventy-five (475) 
feet of dock front south of Indiana street and two hundred and 
thirty-one (231) feet of dock front north of Indiana street); thence 
running northeasterly to the west line of Kingsbury street at a 
point three hundred and forty-three (845) feet southeasterly from 
the point where the north boundary line of the tract in said east 
half of said northwest quarter of said section nine divided by said 
decree between the said Henry W. Kingsbury and Mary K. Buek- 
ner intersects the said west line of Kingsbury street, and two hun- 
dred and ninety-seven (297) feet northwesterly from the point where 
the north line of Indiana street intersects the west line of Kingsbury 
street, running thence southeasterly along the west line of Kingsbury 
street and across Indiana street seven hundred and fifty seven and 
100 (757.85) feet to a point which is five hundred and fifty -four and 
8; (554.78) feet from the northwest corner of Kinzie and Kingsbury 
strects measured along the west line of Kingsbury street, and 
896 thence southwesterly to the place of beginning; and all the 
right of said Henry W. Kingsbury and Mary Kk. Buckner be- 
tween the north and south line of the pareel of land described in 
this paragraph extended to the center of Kingsbury street and to 
west bank of said river, with the appurtenance s, and that you certify 
to the said court in what manner-you shall have executed this writ 
within ninety days from this date, and have you then and there this 
writ. 
Witness Norman T. Gassette, clerk of our said court, 
[orriciAL and the seal thereof, at C hicago, in the said county and 
SEAL.|] State, this 29th day of January, A. D. 1872. 
NORMAN T. G ASSETTE, Clerk. 


Executed the within writ by taking possession of the within-de- 
scribed real estate and delivered possession thereof to the within- 
named Mary Kk. Buckner this 31st day of January, A. D. 1872. 

T. M. BRADLE Y, Sheriff, 
By MARTIN BEST, ‘Deputy. 


S97 Fees, $2.50, p’d by pl’v'ff’s att’y. 


Received of T. M. Bradley, sheriff of Cook county, possession of 
the within-deseribed property this 51st day of January, 1872. 
MARY K. BUCKNE Kt, 
By GOUDY ann CHANDLER, 
Fler Attorneys. 
Filed October 29, 1872. 
NORMAN T. GASSETTE, Clerk. 


* * * * * * * 
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898 In vacation, after September term, A. D. 1873. 


Henry W. Kinaspury, by His Guardian ad) o-5 ii 
Litem, ANSON SPERRY | S52. Appeal from 
' »  Cireuit Court of 

vs. ar eget 

Mary K. Buckner — Simon B. Buckner. Cook County. 
On this day came again the said parties, and the court having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as to the matters and things therein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
are of opinion that in the record and proceedings aforesaid and in 
the rendition of the decree aforesaid there is manifest error. There- 
fore it is considered by the court for that error and others in the 
reports and proceedings aforesaid the decree of the circuit court of 
Cook county in this behalf rendered be reversed, annulled, set aside, 
and wholly for nothing esteemed, and that this cause be remanded 
to the circuit court of Cook county for such other and further pro- 
ceedings as unto law and justice shall appertain; and it is 
899 = further considered by the court that the said appellant recover 
of and from said appellees his costs by him in this behalf ex- 

pended, and that he have execution therefor. 


At a term of the supreme court begun and held at Ottawa, in the 
State of Illinois, on the ninth day of September, in the year of our 
Lord one thousand eight hundred and seventy-three, within and for 
the northern grand division of said State. 

Present: Sidney Breese, chief justice; Pinkney H. Walker, jus- 
tice; John U. Scott, justice; William Kk. McAllister, justice; Ben- 
jamin R. Sheldon, justice; Jolin Scholficld, justice; Alfred U. Craig, 
justice; Norman L. Freeman, reporter ; James Kk. Edsall, att’y gen- 
eral; Cairo D. Trimble, clerk; A. C. McIntire, sheriff. 


900 And, to wit, on the nineteenth day of September, in the 
year of our Lord one thousand eight hundred and seventy- 
three, the same being one of the days of said term, the court met 
pursuant to adjournment. 
Present: As on the first day. 


Hewry W. Kinessury, by ANsoN SPERRY, ) 
ruardian lc . 
G ss -80. Pet. for Rehearing. 

vs. 
Mary K. Buckner et al. | 


And now, on this day, come appellees, by Goudy and Chandler, 
counsel, and move the court for a rehearing in this cause; which said 
motion, after having — examined and duly considered, — the mo- 
tion and petitions filed herein, it is ordered a rehearing be allowed. 


And, to wit, on the eighth day of November, in the year of our 
Lord one thousand eight hundred and seventy-three, the same being 
in vacation after September term, A. D. 1873. 
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901 Henry W. Krxaspury, by his Guard- ) 

lan, ANSON SPERRY, | SO. Appeal from the 
Us. r Cireuit Court of 

Mary K. Buckner, Stuon B. Buckner, | Cook County. 

& JANE C. KiIncspury. 

On this day again came the said parties, and the court, having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as the matters and things therein assigned for error, 


° be . . . . re .. 
and being now sufficiently advised of and concerning the premises, | ‘ 
are of opinion that in the record and proceedings aforesaid and in the | 
rendition of all the orders and decrees rendered and entered in said | 


cause by the said circuit court of Cook county prior to the 2nd day 
of August, A. D. 1872, there is noerror. Therefore it is considered 
by the court that the said orders and decrees so rendered in the pro- 
ceedings aforesaid prior to the 2nd day of August, 1872, be, and the 


same are, in all things aflirmed. 
And the court being further of the opinion that in the rendition 
of the decrees in the record and proceedings aforesaid on the 

902 2nd day of August, A. D. 1872, there is manifest error— | 
Therefore it is considered by the court that, for that error | 

and others in that record and proceedings aforesaid the decree so | 


rendered on the 2nd day of August, A. D. 1872, by the circuit court 
of Cook county be reversed, annulled, and set aside and for noth- 
ing wholly esteemed, and that this cause be remanded to the circuit ~_ 
court of Cook county for such other and further proceedings as to 
law and justice shall appertain. 
And it is further considered by the court that the said appellant 
recover one-half of the costs of and from the appellees, and have execu- 
tion therefor, and that the appellees recover one-half the costs from 
the appellant, and have execution therefor. 


903 I, Cairo D. Trimble, clerk of the supreme court in and for 
the northern grand division of the State of Illinois, do hereby 
certify that the foregoing is a true copy of the mandates and decrees 
of court below, commissioners’ report, writ of possession, judgment 
of this court, order for rehearing, and second judgment thereon, 
contained in the transcript of proceedings of the circuit court of 
the county of Cook, filed on appeal entered September 11, A. D. 1872, 
in the said supreme court in the above-entitled cause, of record in 
my office. | “> 
In testimony whereof I have set my hand 
and affixed the seal of the said supreme court, 
at Ottawa, this 10th day of May, in the year 
of our Lord one thousand eight hundred and 
seventy-eight. 


oa 


Seal of the Supreme 
Court. 


C. D. TRIMBLE, 
Clerk of the Supreme Court. 


a 
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904 KInGsbpury vs. BucKNER —Exurpir C. 


STATE OF ILLINOIs, ons 
Northern Grand Division, { ~~’ 


In the Supreme Court, to September Term, 1872. 


Henry W. Kinaspury, by Next Friend, ) 
v. 
AMBROSE KE. BurNsipE, Mary Kk. Buckner, Stuon } Original Bill. 
b. Buckner, Jane C. Kingsbury, John J. D. Kings- | 
bury, Eva Lawrence, Albert G. Lawrence. J 
{ 


Mary K. Buckner, Simon BL. Buckner 
V8. C >: 
7 . ~™ ross- Bill. 
Henry W. Kivnaspury, Eva LAwrence, Atbert G. { ~~” 
LAWRENCE, JANE C. KINGSBURY. 


905 Appeal from cook circuit court. 


And now comes the above-named Henry W. Kingsbury, by Anson 
Sperry, his guardian ad litem, and says that in the records and pro- 
ceedings aforesaid there is manifest error, in this, to wit: 

1. The court erred in rendering the decree of November 15, 1871. 

2. That the said decree of Nov. 13, 1871, was rendered without 
proof against the said infant, Henry W. Kingsbury, and is contrary 
to law. 

3. That the said deeree of Nov. 13, 1871, is not in accordance 
with the mandate of the supreme court and was rendered without 
jurisdiction in the Cook circuit court. 

4. That the court below erred in finding there were incumbrances 
upon the property described in the said decree without having the 
encumbrances before the court and without any evidence as to the 
existence, nature, validity, extent, or amount of such encumbrances 
or any of them. 

5. That the said decree of Nov. 15, 1871, ordering a partition is 

wholly indefinite and void, in this, that it orders the said com- 

906 missioners in partition to take into consideration the encum- 

brances on the said premises without any adjudication as to 

the amount, extent, validity, or nature of such incumbrances or any 
of them. 

6. The court erred in decreeing any partition of said property 
without decreeing «ws to the said incumbrances and specifically de- 
creeing their nature, validity, extent, and amount. 

7. The court below erred in making said decree without disposing 
of the interests of said doweresses, Jane C. Kingsbury and Eva 
Lawrence. 

8. The court below erred in receiving or acting on the pretended 
report of the commissioners in partition at the January term, 1872. 

9. The land divided by the commissioners is not the same prem- 
ises described in the decree, and the said commissioners had no 

48—176 


[SE We LL ee : . * he. 
gee “7: .atinbidealeiad 2 Genie cabal callin = Py 


— ee ey 


378 HENRY W. KINGSBURY VS. SIMON B. BUCKNER FT AL. 


warrant or authority to divide the same, noi was the same embraced 
within their oath. 

10. The said commissioners had no authority under the law or 

said decree of partition to determine the existence, validity, 
907 extent, or amount of the incumbrances mentioned in their 
said report or any of them. 

11. The said commissioners had no authority under law or said 
decree to apportion said encumbrances specified in their report or 
any of them. 

12. The said commissioners had no authority under law or said 
decree to find or report that interest had or had not been paid on 
tiie said encumbrances or any of them or from what source the said 
interest had been paid. 

13. The said report of said commissioners is indefinite and void 
as to the subject of incumbrances and interest. 

14. That the court erred in confirming said report of commis- 
sioners in partition. 

15. The court erred in rendering any decree of confirmation with- 
out preserving in the records the evidence upon which such decree 
was based. 

16. The court erred in overruling the exceptions filed to the said 

report of commissioners. 
908 17. The court erred in making any decree of partition on 
allotment of the incumbrances specified in sych decree, when 
the cross-bill of the said Mary K. & Simon B. Buckner had no alle- 
gation concerning such encumbrances, and had no prayer for the 
allotment of such incumbrances. 

18. The court erred in rendering any decree as to the said insur- 
ance moneies, as set forth in the latter clause of said decree of Jan., 
1872. | 

19. The court erred in ordering a receiver appointed in another 
cause to make any report in this cause. 

20. ‘The court erred in decreeing that the receiver in another cause 
should pay over money to Mary K. Buckner. 

21. ‘The court erred in decreeing payment of the insurance moneys 
in the hands of said receiver without reference to the payments by 
him made. 

22. ‘The court erred in decreeing costs against the said infant, 
Henry W. Kingsbury. 

For which errors the said Henry W. Kingsbury, by Anson 
909 Sperry, his guardian ad litem, prays that the said decree may be 
in all things reversed and the cause remanded. 
HENRY W. CRAWFORD, 
EDWARD S. ISHAM, 
Solicitors for Appellant. 
Sept. 11, 1872. 


STaTE OF ILLINOIS, ss: 


I, Cairo D. Trimble, clerk of the supreme court for the northern 
grand division of the State of Illinois, do hereby certify the above 
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and foregoing to be a true copy of a certified transcript of assign- 
ment of errors in a certain cause entitled in this court Henry W. 
Kingsbury versus Ambrose E. Burnside et al., which transcript afore- 
said was filed in this office on the 11th day of September, A. D. 1872, 
from the circuit court of Cook county. 

Witness my hand and the seal of said supreme court, at Ottawa, in 
said State, this 24th day of October, A. D. 1873. 

[ Clerk.] C. D. TRIMBLE, Clerk. 


(Endorsed :) Filed May 18,1878. Wm. H. Bradley, clerk. 


910 *Exuipit D.” 


In the Supreme Court of Illinois, Central Grand Division. January 
Term, A. D. 1878. , 


Mary K. Buckner and Simon B. Buckner ) Appeal from  Cir- 
vs. cuit Court of Cook 
Henry W. Kinaspury et al. County. 


Brief for Appellee by Edward S. Isham and Henry Crawford. 


911 Inthe Supreme Court of Illinois, Central Grand Division. 
January Term, A. D. 1873. 


Mary K. Buckner and Simon B. Buckner) Appeal from Cir- 
vs. cuit Court of Cook 
Henry W. Kinaspury et al. County. 


May it please the court— 

A motion is made on the part of the infant appellee in the above 
cause, by his guardian, to set aside and annul the judgment of this 
court, to recall the mandate issued to the circuit court, and to dis- 
miss the pretended appeal or to take such other action as the prem- 
ises may require. 

The motion is based upon the ground that the appeal was dock- 
eted in this court upon a forged record ; that the record was changed 
by important additions to the cross-bill after issue had been joined 
upon it and probably after the date of the final order below dismiss- 
ing it. It rests alsoupon an entire want of jurisdiction in this court 
‘and upon evidences of fraud appearing in the record and the affi- 
davits filed with the motion. 

In evidence of this fraudulent alteration of the record we have 
filed a copy of the ecross-bill saved from the fire, which was made 
from the cross-bill after it was filed and as late as the filing of the 

infant’s answer to it. This copy is verified by the attidavit 
912 of the gentleman who made it, and who then in the office of 

the then guardian ad litem himself drew the infant’s answer 
which appears in the record to this cross-bill. a 

This copy and affidavit show that the paragraphs containing the 
material averments upon which the cause was determined were 
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forged upon this record after the issues were joined, and the record 
itself shows that the interpolation was in fact made probably after 

the final hearing and dismissal of the bill below, for the letter 

and testimony which these paragraphs were intended to shelter were 
unknown ts counsel until the opening of the deposition of Jane C. 
Kingsbury, taken December 20, at Old Lyme [Lynn], Conn., and 
the final order is shown by the record to have been made on the 24th 
December, though it was in fact made later. 

Upon the filing of this forged record rests the whole jurisdiction 
of this court. The record imports verity. When filed in this ap- 
pelate court it is with the assertion that it is true and fairly presents 
the issues upon which the cause of the infant was determined below. 
This record was false. It tendered an issue which did not exist and 
was never tried in the court below, and upon that new issue this 
court was induced to decide the cause. ‘There was no testimony 
taken under this issue below for the infant, nor any opportunity 
given to investigate the circumstances of this letter or the conver- 
sation of ten years ago adroitly tacked to it, nor how it happened 
that all this matter was unknown to the witness when she filed her 
bill for dower, in October, 1868, against the boy alone, without the 
Buckners, as this record shows, and recovered upon her averments 
_and proof that the boy was the sole owner of the estate. Upon this 
fraudulent and rotten support, therefore, depended the appeal in this 
cause. 

We ask now attention to other matters in the history of this cause 
appearing in the record, but adroitly concealed by the abstract filed 
with the appeal. 

The original bill was filed on July 19,1870. It is a fact worthy 

be noted and considered in connection with the ether 
915 teatures of this record that no attempt was made to bring the 
defendants before the court, either by process or by publica- 
tion, and the bill rested on the files of the court without any action 
till October 31, 1870, when Buckner and his wife answered and filed 
this cross-bill. Soon after Jane C Kingsbury and Burnside and 
John J. D. Kingsbury answered, all without process or rule. The 
cross-bill did not pray the establishment of the will, under which 
only the Buckners had claimed up to that time, but asserted the 
trust which has been engrafted upon the deed of May 15, 1861, and 
counted in evidence upon the will as a writing and upon no other 
writing. No process or publication was made on this so-called cross- 
bill, though it was against an infant and tendered a pew issue; but 
on Novembe 25,0n motion of the Buckners, a guardian ad litem 
was appointed for Henry W. Kingsbury, and on Dee. 2 his answer 
to this ecross-bill was filed. By the 24th of December, with wonderful 
celerity, the record shows that all the depositions were taken at 
Louisville, Old Lyme [Lynn], Conn., New York, and Chicago, and on 
that day, the ver y day on which the replications to the original bill 
were filed, the final hearing and order were reached. 

Examination of the record will disclose that not a single witness 
was examined nor a deposition taken on behalf of the infant. 

The guardian ad litem was appointed on Noy. 25, 1870. On No- 
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vember 22, three days before his appointment, Buckner and wife as 
cross-complainants served notice on him that a commission would 
issue on the 30th to take the deposition of Buckner, to be read in 
behalf of himself and his wife. <A notice of but eight days when the 
statute requires ten is void. Nevertheless service was accepted three 
days in advance of appointment of any guardian ad litem and the 
statutory notice was waived. 

But the record itself shows that no commission was sued out on 
this notice. Buckner’s testimony was taken ex parte and read in 
evidence on the pretended authority of a commission signed, sealed, 
and tested on the 29th of November, of which no notice was ever 

given and to which no cross-interrogatories were filed. 
914 Notice was served Dee. 5 that a commission would be issued 
on the 14th to take the testimony of Wm. F. Barrett. Service 
was accepted of this notice and its illegality waived by the guardian 
ad litem. But so far as is shown by the record nothing was done 
under it and the evidence of Barrett appears in the record without 
the protection or warrant of any commission whatever. 

We insist now that Simon B. Buckner and Jane C. Kingsbury 
were incompetent to testify against their infant adversary on this 
record. Their testimony was illegal, forbidden by statute and public 
policy, ought not to have been adimitted, and should be wholly dis- 
regarded. An infant cannot be concluded upon such a false and 
illegal record. 

Lloyd v. Malone, 23 IIl1., 44. 

Fisher v. Fisher, 54 IIl., 231. 
Kuchenbeiser v. Beckert, 41 Il., 177. 
Hess et al. v. Voss et al., 52 Ill., 478. 


This case was determined on the testimony of Simen B. Buckner 
himself and of Jane C. Kingsbury. Buckner and his wife are par- 
ties to the record adverse to the infant heir, and he testifies in’ her 
behalf as well as his own to divest the title of the heir. This is 
forbidden by law. 

Moreover, all the material testimony of both Buekner and Jane 
C. Kingsbury consists ot their alleged conversations with Col. 
Kingsbury, who was dead when the testimony was given ; and these 
conversations are given in a suit to divest his heir of his title. Sueh 
testimony is absolutely prohibited by statute. A claim based upon 
such testimony was indignantly thrust from this court in Fisher v. 
Fisher, and it is equally intolerable in this case. It is rejected by 
all civilized law. 

Fisher v. Fisher, 54 IL, 251. 
Reeves v. Herr, 4 Chi. Leg. News, 5. 


915 The replications to the answers of the Buckners were filed 

on December 24th. Under the statute (Gross, p. 73, § 34) the 
cause did not stand for hearing in the lower court until the next 
term sitting, in January. Inasmuch as the amount involved was 
unusually large and the principal defendant an infant, it might 
reasonably be expected that after the closing of issues there should 
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be at least the statutory pause before they rushed to judgment; but 
the next term of this court was close at hand, and on December 31, 
precisely two months from the filing of the cross-bili, the record, in 
a cause involving nearly a million of dollars, was closed by hearing 
and decree, and in the whole record there cannot be found one 
morsel of evidence, oral or written, which was introduced in behalf 
of the infant touching the vital question of the litigation. 

Such was the record upon which both the original and the cross- 
bill were dismissed below, and this was the record proposed to be 
brought to this court. We ask the court now to consider the pro- 
ceedings by which this manceuvre was performed. 

The order dismissing both bills was wholly in favor of the infant, 
because it disposed of the cross-bill which was adverse to him, and 
no earthly benefit could be derived by him from the original bill; 
for even if the will had been formal and otherwise operative the 
statute, as to a posthumous and only child, gave him the whole es- 
tate. There was nothing to be gained by him, therefore, by any 
appeal whatever. 

But it was by no means contemplated that the matter should halt 
here. Theelaborate invention of this amiable trust, which was never 
asserted until Buckner’s present counsel was called on to support 
the devise under the will, and the nicely fitting testimony of Buck- 
ner, Which even this record unexpectedly proves untrue, were not 
invented to be rested upon thecomparatively precarious decree of some 
inferior court, but were designed to be confirmed while the oppor- 
tunity equally offered, by procuring, in some fashion, the judgment 

of the highest appellate court, and that, too, speedily. 
916 In the first place, therefore, about this time, if not later, the 
record itself was tampered with, and the important paragraphs 
above referred to forged upon it for use in this court. 

But this was not all. The final order dismissing the bills was 
actually made on the dlst of December, as stated by Buckner’s coun- 
sel (Brief, p. 34). But this was by statute too late to file the record 
for the term of the supreme court in this central division, for that 
began in four days thereafter. The final decree was antedated, there- 
fore, as of the 24th of the same month. Thisis not a a nune pro tune 
entry. There is no pretense that anything was actually done so early 
as the 24th; that there was any submission, hearing, or decree, be- 
cause Woodbridge’s deposition was not taken till the 28th, and yet 
it was used on the hearing. It was an unmitigated falsification of 
the truth of the record for supporting an appeal to the hurt of the 
infant. By this means the record would show that the final order 
was made ten days before the sitting of this court at its January 
term, in the central grand division. Was this required by the in- 
ierests of the infant? 

At that term and in that grand division, however, this court 
would have no jurisdiction of the subject-matter of an appeal from 
the cireuit court of Cook county. By the regular course of law the 
cause would have been heard on appeal in the supreme court, for 
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the northern division, sitting in September. In the central grand 
division “no jurisdiction ” is given to entertain the appeal. 

People v. Stein, 40 II1., 125. 

Simpson v. Alexander, 5 Gilm., 261. 

Owens v. McKethe, ib., 79. 

Goforth v. Adams, 11 II1., 54. 


It is in these cases held that the appellate court has no jurisdic- 
tion of a cause except in the grand division where the cause arises; 
but an entry was inserted in the final order that the parties in open 
court agree that the appeal shall be prosecuted to the next term of 
the supreme court, in the central grand division. Certainly an infant 

of eight years had no capacity by stipulation, nor had any 
917 person for him, to give jurisdiction either of person or subject- 

matter to a court which otherwise had none, and he was not 
in “open court” consenting. 

Rhoads v. Rhoads, 43 II]., 239. 

Enos v. Copps, 12 IIl., 255. 

Kingsbury v. Kingsbury, 3 Chi. Leg. News, 330. 

Bank of U.S. v. Ritchie, 8 P., 46. 

Fisher v. Fisher, 54 I1l., 231; 1 Dan. Ch. Pr. 97. 


We insist, therefore, that it indisputably appears that the cause of 
this infant was never before this court upon this forged record, with 
its falsified dates and its stipulated jurisdiction. 

But jurisdiction equally failed in the appellate court because no 
appeal bond was filed, and such bond is made by statute a condition 
of the appeal. ‘The law explicitly declares that an appeal without 
bond cannot be sustained, but this condition was again put aside by 
stipulation. The record contains the following: 

“And thereupon the claimants in the cross-bill prayed an appeal 
to the supreme court, and the bond being waived by the other 
parties such appeal is allowed.” 

The appeal bond in such case could not be waived. The statute 
made the bond a condition precedent to the appeal, and without the 
bond the court is without jurisdiction. In its absence the court has 
no jurisdiction of the subject-matter, and no consent can give that 
jurisdiction even over adult parties, and @ fortiori is it impossible 
over an infant. 

Simpson v. Alexander, 5 Gilm., 260. 
sradley v. Sneath, 6 Ohio, 495. 
United States v. Curry, 6 How., 113. 
The Lucey, 8 Wall., 307. 
Mills v. Brown, 16 P., 525. 
Sampson v. Welsh, 24 How., 207. 
Carson v. Merle, 5 Scam., 168. | 
Henderson v. Fitch, 19 Ills., 404. 


918 There is no original jurisdiction in this court except in 
certain special cases. ‘The jurisdiction arises by appeal or on 
error. When, therefore, a cause is brought here by appeal all the 
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of conveyance from Buckner and his wife to Col. Kingsbury of May 
15, 1861, upon which the trust has been engrafted, was made by him 
for the sole purpose ot devi sting himsell of all interest in the estate . 
which had descended to her from her father. and that he lad in- 
tended this for Vears; ana he asks the court to carry oul brig pur- 
pose for him and inake such a decree as shall vest ine estate in her 
discharged of all his interest therein. ] 
in his answer to the oot Interrogator, 
That this theory is wholly untrue is shown by the statement of 
Mr. Barrett, whose deposition is also in this record. He was the at- 
torney of Gen. Buckner at Louisville and drew the deed and at- 
tended at its execution. He states the circumstances of th 
920 execution: “ Buckner was absent from Louisville, when his 
wife informed me that she was determined to execute the 
deed, and at her request, telegra] hed him to return home, which 
he did. He was then at Frankfort, Kv. J advi 
the deed at that time. She insisted on doing so, and hence | tele- 
graphed Buckner and thus procured his presence.” (Int. 9.) In 
reply tothe $d cross-interrogatory he said that Buckner “ left to re- 
turo to Frankfort again before the votary had completed the certi- 
ficate.” 
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power to Impose this limitation upon the fee-simple estate he had 
already granted to Buckner. But the deed concludes: “ But it is 
4U—176 
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hereby declared, and such is the intent of each and all the parties 
hereto, that the sole grant and conveyance of said property to said 
party of the second part is for his own proper use and benefit, free 
from the use and benefit of all others whomsoever, and to be dis- 
turbed only, if at all, by the discretionary exercise of the power to 
limit, direct, convey, or appoint by her, the said Mary Kk. Buckner, 
in the modes above described, to hold to him, the said Simon B. 
Buckner, of the second part, and his heirs forever.” 

That the pretended purpose of the deed to Col. Kingsbury was a 
graceless fiction invented to impose upon the court and furnish a 
plausible theory for an imaginary trust and to be abandoned the 
moment the end was accomplished ; that the whole cause, in all its 
history from the filing of the cross-bill to the execution of the deed 
from Wooley to Buckner, has been an attempted trick upon the 
court to reach that result, and a thorough fraud we need waste no 
words to argue. Almost before the ink was dry in the deeree which 
Buckner solicited for his wife so demurely, as soon, indeed, as he con- 
ceived the action of this court had given him the infant’s estate, and 
that the property was securely in his grip, with even indecent haste, 
he dropped his mask and clothed himself with a larger estate than 
that which had so burdened his delicacy before. So much of du- 
plicity and deceit as is shown above is certain. Ilow much more 
exists among the secrets of this record we have at present, perhaps, 
no means toshow. Butevery presumption is to be indulged against 
the parties who made this record. “ Omnia presumuntur contra 
spoliatorem.” ‘The positions of Buckner have been insincere from 
the inception of the cause. ‘They were false when he said the con- 
veyance to Col. Kingsbury was without cousideration, for an ample 

one can be shown; false when he alleged he was not then In 
922 debtto the estate; and false when he gave his fictitious rea- 

sons for the conveyance. He procured the decree of this 
court not only on a forged record, but by the use of his oath as to 
matters which these deeds show to have been false and fraudulent. 
We believe such a record was never yet allowed to stand when its 
true character was disclosed to the court, and we urge, therefore, the 
motion of the guardian. 

We ask the court to annul the judgment entered upon this fraud- 
ulent and forged record, to recall the mandate sent to the court be- 
low, and to dismiss the pretended appeal. This is the proceeding 
by which, in cases far less obnoxious than this, other courts have 
vindicated their immunity from duplicity and deception. 

In ex parte Crenshaw a judgment of reversal had been given 
against Crenshaw upon the argument of appellants under the belief 
that he had been regularly cited. Taney, C. J., said: “A motion 
has been made at the present term on behalf of Crenshaw to set 
aside and annul the judgment and decree of this court, and also to 
dismiss the appeal. | 

“As there is no case now pending here between these parties there 
is nothing upon which an order to dismiss would operate. But 
upon the facts above stated it is very clear that the case was not 
legally before us at the last term; and the decree then pronounced 
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must, therefore, be declared null and void, and the mandate directed 
to the circuit court must be revoked. An order will accordingly be 
issued from this court.” 

kx parte Crenshaw, 15 Peters, 119. 


In that case it was disclosed to the court that at the previous term 
by misapprehension it had not acquired jurisdiction of the person 
of the appellee against whom its judgment of reversal was given : 
and it declared null the judgment and recalled the mandate. 

In United States v. Gomez a cause had been docketed and dismissed 

in the supreme court, and a mandate thereupon sent down on 
925 the motion of the appellee. Afterwards it appeared that the 

pretended appeal had been illegally and fraudulently pre- 
cured, and the court vacated the order of dismissal and reealled the 
mandate. 

In deciding the motion Wayne, justice, said: 

“The case is also before us upon a motion (for a mandamus), but 
we do not consider it, tpon the ground that this court had no juris- 
diction of the case when it was docketed and dismissed, and that the 
appellee had no right to make that motion under the rule of this 
court. All that we shall now do will be to correct an irregularity 
in the order given by this court in a case which we believe it had 
no jurisdiction, and because the circumstances of it disclose that the 
judgment in the court below had been obtained by contrivance and 
with the consent of the district attorney, in violation of his obliga- 
tions to the United States, from which he necessarily anticipated a 
benefit, being then owner of half the land in controversy. 

“In vacating the order for the dismission of the case and for 
recalling the mandate we do no more than to correct a proceeding 
improvidently allowed by the court under a misrepresentation to 
it of the actual condition of the cause in the court below. Orders 
of the same kind for misrepresentation have often been made and 
allowed. We cite two cases from the English Reports. In Stewart 
and EK. Drew, petitioners, and J. P. Agnew. in Shaw’s Reports, it was 
held to be incompetent to repeal a case on the merits formerly argued 
and on which judgment had been pronounced by the House of 
Lords, but that the judgment might be amended on a point in which 
no decision had been given by the court of session and on which no 
argument had been had through misrepresentation stated in the 
House of Lords by the party against whom the judgment was 
pronounced. 1 Shaw, 415. 

“In ex parte James W hite, Courtn: ly, et al. 4 House of Lords C ases, 
313, it was ruled upon petition that a judgment of the house 
given on appeal cannot’ be reversed; but when such appeal and 

judgment have been obtained by suppression and misrepre- 
924 sentation, the house will afterwards discharge the order 

granting leave to ) ap ypeal and the order constituting the judg- 
ment thereon. * * 

“We direct that the order for docketing and dismissing this cause 
shall be vacated and that the mandate which followed it-shall be 
recalled.” 


United States v. Gomez, 23 How., 326. 
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In Stewart and Agnew, 1 Shaw’s Appeal Cas., 413, Lord Eldon 
stated the exceptions to the rule of finality of an order to the House 
of Lords. ‘They are, Ist, clerical error; 2d, surprise on either party 
so that he has not had fair opportunity of answering; 3d, when a 
fraud has been practised on the court itself and its judgment thereby 
obtained. As to these matters his lordship says that a judgment so 
obtained is an absolute nullity. 

1 Shaw’s App. Cas., 315. 


In White v. Tommey, 4 House of Lords Cases, 313, the appli- 
cation was to the House of Lords for a rehearing on the reason 
that they had at the instance of ‘Tommey reversed a decree upon 
grounds previously adjudicated upon in the house, and had been 
induced to do so by his misstatement that “the said decree had 
never been adjudicated upon by their lordships.” The misstatement 
of Tommey, on which the application rested, was that it appeared 
by order of the house that the decree of 1835 was not complained 
of. He did not say it was not complained of. Lord Cranworth 
said: “That is a complete misrepresentation. It was argued that 
all that is said is that it appears by the order that the decree of 1830 
was not complained of. Now, that, I think, is fencing or quibbling 
in a way that your lordships will never permit to any suitor at your 
bar. If you come to scan the matter in the closest way it is a mis- 
representation. It is not correct to say that it appears by the order 
that the decree was not complained of; perhaps, speaking by the 
eard, it might not have been an untruth to say that it does not 

appear by the order that it was complained of.” * * * 
925 “Now comes the important question, What ought your 

lordships to do in this state of things?* (P.332.) Although 
in any question decided by this house upon appeal the matter is 
finally settled between the litigant parties, it is always subject to 
this condition, that if one party has by any misrepresentation—I 
will not put it so high as to say fraud, for I do not wish to use harsh 
terms—but it by misrepresentation, inadvertently (if you will) in- 
troduced, a party has led the house into an error—has led it to sup- 
pose that something is going on irregularly—all the commonest 
principles of justice compel this house, as they must compel any 
other tribunal, to interfere to prevent its own decisions from being 
made the machinery for effecting a fraud or the machinery for 
effecting that which, if not done per incuriam, would have been 
fraud. * Now, what is the course your lordships ought to take? 
{ think the precise relief which is asked by these gentlemen is quite 
erroneous. ‘They ask that the case may be reheard. That is not 
what | recommend your lordships to do at all; but, though they 
ask that, they ask also in a general way what.is sufficient for a case 
of this sort, ‘that your lordships would grant to the petitioners such 
relief as to your lordships in your great wisdom shall seem meet.’ 
What is the relief, then, which your lordships in your wisdom ought 
to think fit to grant to these parties? Evidently to put them in 
precisely the same position as that in which they were before that 
erroneous order was niade (behind their backs) giving leave to Tom- 
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mey to present the appeal which has led to all the difficulty. That 
is the relief which.I shall propose to your lordships to grant;” and 
upon the reason of this misrepresentation the house discharged the 
order granting leave to appeal and the order constituting the judg- 
ment thereon. 

What may we suppose Lord Cranworth and Lord Brougham and 
Lord Truro would ‘have thought of this record which we now pre- 
sent to this court? 

If all these objections had been urged in this court before, would 
the court have sent down this mandate? Certainly not, and that 

because of the actual fraud and the fraud in law upon the 
926 infant ward of the court. If these considerations would have 

availed then, they ought to have been urged. It was fraud 
in the infant’s adversary to bring such a record here, for uberrima 
fides is demanded of him. It was a failure in duty that they were 
not brought to the notice of the court by its officer, the guardian ad 
litem, for he was appointed to defend the infant. It was by an 
adroit abstract of the record and inadvertence that they escaped the 
notice of the court, or it would of its own motion have vindicated 
the right of its infant ward to a truthful record and legal evidence. 
If by inadvertence or in any way these objections failed to come to 
the notice of the court, then these are in law the wrongs of the court 
and of its own officer, and the court is doubly bound to rectify them. 

This case presents no longer to the court a question of the con- 
struction of the statute of frauds. It is no longer an issue of evi- 
dence or the legal effect of a letter. It is now the question how far 
the court will protect its records and compel sincerity and integrity 
in the proceedings in its forum. It is a question whether honesty 
or dishonesty shall make use of its machinery of the law; of what 
atmosphere we are to breathe when we come into this hall, and 
whether sincerity and integrity or forgery, chieanery, and deceit 
shall control procedure in this forum and dominate the rights of 
litigants. It will be a proper time for us to discuss the statute of 
frauds when we have an honest and legal record to discuss it upon. 
This application is made at the first term of this court since the 
matters complained of came to our knowledge, and we ask that the 
judgment may be discharged and the mandate reealled. 

EDWARD 8S. ISHAM, 
HENRY CRAWFORD, 
Solicitors for Appellee. 


927 Affidavit. 


STATE OF ILLINOIs, Sie, 
County of Cook, City of Chicago, {~ * 


I, William H. Wherland, being duly sworn, depose and say that 
the foregoing instrument of writing is a true copy of the original 
eross-bill in the cross-cause of Mary K. Buckner et al. vs. Henry W. 
Kingsbury, in the circuit court of Cook county; that the said copy 
was made by. me from the said original cross-bill and the said copy 
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is a correct and literal copy of the said cross-bill at the time the 
said copy was made. I was at the time I made the said copy in the 
employ of Messrs. Beckwith, Ayer and Kales, in their office, and 
made the copy at their direction, and it is the copy which was used 
in drawing the answer of Henry W. Kingsbury to the said cross- 
bill. 

My attention has been called to the following two paragraphs, 
which are printed in a printed copy of the record or a portion therof, 
and containing what purports to be a copy of the cross-bill filed in 
said cause. 

These paragraphs are as follows: 


“And your orators further show that said will of the said Henry 
W. Kingsbury was made and executed in conformity to the laws of 
the State of. Virginia, and on the 9th day of May, 1870, the same 
was proved before and admitted to probate by the corporation court 
of the city of Alexandria, in the State of Virginia, a court having 
jurisdiction under the laws of that State of the probate of wills, as 
the true last will and testament of the said Henry W. Kingsbury, 
said court also having jurisdiction then and there to receive proof 

and admit to probate said will; and afterwards, to wit, on the 
928 11th day of July, 1870, a copy of said will and probate thereof, 

duly certified according to the laws of the State of Illinois in 
such case made and provided, was presented to the circuit court of 
Cook county, in the State of Illinois, and by said court then and 
there ordered to be recorded, and to be good and available in law 
in like manner as wills made and executed in this State, and the 
same was recorded in accordance with said order. 

“And your orators further show that the said Henry W. Kings- 
bury, on the 23d day of October, 1861, wrote with his own hand a 
letter to his mother, Jane C. Kingsbury, and signed the same by his 
signature ‘ Henry,’ in which, among other things, he wrote: ‘ I spent 
all the morning with Burnside yesterday. He stated, asI told you, 
that Simon had made over all the Chicago property that was held 
in his name to me. A new power of attorney is therefore necessary 
from you and myself. We made one out; I signed it. Burnside 
will send it to you.’ And they aver that the reference in said letter 
by the words ‘as I told you,’ was to a conversation between the said 
Henry W. Kingsbury and his mother, had in their last personal in- 
terview, before the date of said letter, in which the said Henry W. 
Kingsbury expressly admitted that he held all the property of your 
orator, Mary K. Buckner, inherited from her father, in trust fora 
short time, and said that he would restore it all to her whenever she 
desired.” 


These two paragraphs were not in the said original crose-bill at 
the time I made the foregoing copy thereof nor when the answer of 
Henry W. Kingsbury to the said cross-bill was filed. They are in- 
serted in the middle of a sentence, near the close of a paragraph in 
the original cross-bill, where the sentence was broken by a semi- 
colon, and the remainder of the sentence succeeding the said semi- 
colon is made a separate paragraph at the end of the two paragraphs 
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which were interpolated. I drew myself the answer of the infant 
Henry W. Kingsbury to the cross-bill, and the allegations 
929 contained in the two printed paragraphs foregoing were not 
contained in the original cross-bill, but have since been in- 
troduced into the same. This copy was made after the filing of the 
original cross-bill and about the time of filing the answer of Henry 
Kingsbury to the said cross-bill. 
[NOTARIAL SEAL. ] (Signed) W. H. WHERLAND. 


Subscribed and sworn to before me this 30th day of December, 


A. D. 1872. 
SAMUEL W. SMITH, 
Notary Public. 


930 KinosBury v. BucKNER.—Exulpir E. 
Unitep STATES OF AMERICA. 


STATE OF ILLINOIS, ee 
Cook County, 


Pleas before the honorable the judges of the circuit court of Cook 
county, at a term thereof begun and held at Chicago, in said 
county and State, on the third Monday (being the sixteenth day) 
of June, in the year of our Lord one thousand eight hundred and 
seventy-three, and of the Independence of the United States the 
ninety-seventh. 


Present: Hon. E. 8. Williams, chief justice of the circuit court of 
Cook county, State of Illincis; W. W. Farwell, Henry Booth, John 
G. Rodgers, Lambert ‘Tree, judges; Charles H. Reed, State’s 
931 attorney; ‘Timothy M. Bradley, sheriff. 
Attest: JACOB GROSS, Clerk. 


Be it remembered that at the term aforesaid, to wit, on the 18th 
day of June, A. D. 1873, the following, among other, proceedings 
were had and entered of record in said court, to wit: 


Mary K. Buckner — Simon Lb. BuckNER 
i SS, 29. 
Henry W. Kinaspury, by ete. 


This day come- the defendant, by his solicitor, and, on motion, it 
was ordered that said defendant have leave to file the mandate of 
the supreme court remanding said cause. 


STATE OF ILLINOIS, un 
Cook County, 
I, Jacob Gross, clerk of the circuit court of Cook county and the 
keeper of the records and files thereof in the State aforesaid, do 
hereby certify the above and foregoing to be true, perfect, and com- 
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plete copy of a certain order made & entered of record on the 18th 

day of June, A. D. 1878, in a certain cause pending in said 

932 court,on the chancery side thereof, between Mary K. Buckner 

et al., complainants, and Henry W. Kingsbury, by ete., de- 
fendant. 

In witness whereof I have hereunto set my hand and 

[SEAL.] affixed the seal of said court, at Chicago, in said county, 

this eighth day of May, A. D. 1878. 
JACOB GROSS, Clerk. 


(Endorsed :) Filed May 18, 1878. Wm. H. Bradley, cl’k. 


933 Exurpit F.—Kinespury v. BUCKNER. 
UNITED Strates AMERICA. 


STATE OF ILLINOIS, 
Cook County, ° f° 


Pleas before the Honorable E. S. Williams, one of the judges of the 
circuit court of Cook county, at a term thereof begun and held at 
Chicago, in said county and State, on the third Monday (being 
the nineteenth day) of February, in the year of our Lord one 
thousand eight hundred and twenty-seven, and of the Independ- 
ence of the United States the one hundred & first. 


Present: Honorable E. 5S. Williams, one of the judges of the cir- 
cuit court of Cook county, State of Illinois; L. L. Mills, State’s 
attorney ; Charles Kern, sheriff. 


Attest: JACOB GROSS, Clerk. 


934 Be it remembered that at the term aforesaid, to wit, on the 
7th day of March, A. D. 1877, the following, among other, pro- 
ceedings were had and entered in said court, to wit: 


Henry W. Kincspury, by &c., &e., 
vs. S81. Bill. 
AMBROSE FE. BuRNSIDE et al. 


and 


Mary K. Buckner & Simon B. BuckNER 
vs. Cross-Bill. 
Henry W. Kinaspury ef al. 


This day came Messrs. Goudy, Chandler & Skinner and suggested 
the death of Mary K. Buckner, one of the complainants in the cross- 


bill of complaint herein. 


And, on motion, it is further ordered that Lilly Buckner be, and 


she hereby is, substituted as party complainant in said cross-bill in 
place of said deceased. 


- 
— 
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Henry W. Kincssury, by His Next Friend, 
vs. Bill. 
AMBROSE KE. BURNSIDE ef ai. 


935 Litty Buckner et al. 
vs. Cross-Bill. 
Henry W. Kinospury et al. 


This cause coming on to be heard upon the exceptions filed by 
Henry W. Kingsbury, by his guardian, on the 25th day of January, 
1872, to a part of the report of the commissioners heretofore ap- 
pointed to make partition, and to the report of John Woodbridge, 
master in chancery, filed January 25d, 1872, so far as stated in said 
exceptions, and upon the proofs taken thereupon and in obedience 
to the mandate and directions of the supreme court, it is ordered, 
adjudged, and decreed that the exceptions filed on the 25th day of 
January, 1872, by the said Henry W. Kingsbury, by his guardian, 
to that part of the report of the commissioners appointed to make 
= which divides in two equal parts the following tract of 
and, to wit, those certain premises situate in Chicago, county of 
Cook and State of Illinois, described as follows, to wit: “Com- 
mencing at the north side of Kinzie street at the center of the 
North Branch of the Chicago river, running thence north along 
the center of said North Branch to a point one hundred and fifty 

(150) feet distant from the place of beginning; thence 
936 east to the center of Payton street (sometimes called East 

Water); thence along the center of Payton street to the north 
line of Kinzie street, and thence west along the north line of Kinzie 
street to the center of said North Branch, the place of beginning, and 
allots one-half to Mary K. Buckner; and to the report of John Wood- 
bridge, master in chancery, filed January. 25rd, 1872,so far as stated 
in said exceptions, be,and they are hereby, sustained, and that the 
deed executed by said master in chancery to said Mary K. Buckner 
be, and hereby is, annulled in so far as it purports to convey an un- 
divided half of said above-described premises. 

And it is further ordered that said Woodbridge, as master in 
chancery, execute and deliver a deed conveying all the above-de- 
scribed real estate, otherwise called the “Spencer tract,” to said Henry 
W. Kingsbury in fee simple, subject to the incumbrances. 

It is further ordered that the matter of stating and [an] account 
between the parties to the cross-bill be reserved for the future con- 

sideration of the court 
937 And it is further ordered that the cross-complainants pay 
the costs accruing upon said exceptions to this court. 


STATE OF ILLINOIS, 
y 8s . 
Cook County, 


I, Jacob Gross, clerk of the circuit court of Cook county and the 
keeper of the records and files thereof,in the State aforesaid,do hereby 
certify the above and foregoing to be a true, perfect, and complete 
copy of certain orders made and entered of record on the 7th day of 
5U0—176 


394 HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 
March 13th, 1877, in a certain cause pending in said court, on the 
chancery side thereof, between Henry W. Kingsbury, by, &c., com- 
plainant, and Ambrose E. Burnside et al., defendants. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Chicago, in said county, this eighth day of May, 


A. D. 1878. 
[SEAL. ] JACOB GROSS, Clerk. 


(Endorsed :) Filed May 18, 1878. Wm. H. Bradley, cl’k, 


938 KINGSBURY vs. BUCKNER.—EXHIBIT G. 
STATE OF ILLINOIS, 
Supreme Court, Central Grand Division, 


At a supreme court begun and held for the central grand division 
of the State of Illinois, at Springfield, to wit,on the 7th day of Janu- 
ary, A. D. 1873, to wit, on the 25th day of February, A. D. 1873. 

Present: Charles B. Lawrence, chief justice; Pinkney H. Walker, 
justice ; John M. Scott, justice; Anthony Thornton, justice; Sidney 
Breese, justice; Wm. R. McAllister, justice; Benjamin R. Sheldon, 
justice. 

Be it remembered that on the 20th day of January, A. D. 1878, 
being one of the regular days of said January term, 1873, an 

939 order was made by the court in the cause and in the words 
& figures following, to wit: : 


Simon B. BucKNER et al. 
v. + Appeat from Cook — on Motion. 
Henry W. KINGSBURY. 


Henry W. Kingsbury, one of the defendants in the above-entitled 
cause, by Anson Sperry, his guardian, comes now and moves the 
court to set aside and annul the judgment heretofore rendered in 
this cause at the January term thereof of 1872, and to recall the 
mandate and to dismiss the appeal because the said appeal and judg- 
ment & mandate have been fraudulently procured from this court 
upon a forged and fraudulent record, and for the reason that the 
said appeal, judgment, and mandate have been procured by fraudu- 
lent practice and a deceit practiced upon the court and without ju- 
risdiction of the subject-matter or of the parties to the said pre- 
tended appeal. | 

And he refers to and makes a part of this motion the copy of the 


original cross-bill filed in the court below, and the affidavit of Wil- 


liam H. Wherland attached thereto, and the other affidavit filed 
herewith, and the exhibits thereto. 

940 And he prays for such other and further relief as the peti- 
tioner may be entitled to in the premises; and your peti- 

tioner respectfully shows thatall the matters aforesaid have come to 

his knowledge since the close of the January term, 1872, of this 


HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. . 395 


court, and that the copy of the cross-bill filed herewith has come to 
his knowledge since the first day of December, A. D. 1872. 
ANSON SPERRY, 
Guardian of the Estate of Henry W. Kingsbury. 


And the court not being sufficiently advised of and concerning 


' the premises herein, it is ordered by the court that this motion be 


taken under advisement of the court. 


And be it further remembered that on this day, being the 13th 
day of February, A. D. 1873, being one of the regular days of said 
January term, A. D. 1873, an order was made in the cause and in 
the words and figures following, to wit: 


Siuon B. Buckner et al. 
v. Appeal from Cook — on Motion. 
Henry W. KInaspury. 


And on this day comes said parties, and the court being suffi- 

ciently advised of and concerning the premises herein, it is 

941 ordered that the motion to set aside a former judgment made 
herein be, and the same is hereby, overruled. 

I, E. C. Hamburgher, clerk of the supreme court of the central 
grand division of the State of Illinois, do hereby certify the foregoing 
to be a true copy of the motion to vacate judgment and the order of 
the court upon said motion in said cause as the same appears from 
the records and files of my office. 

In testimony whereof I hereunto set my hand and the seal of said 
court, at Springfield, this Stli day of May, 1878. 

[ SEAL. ] E. C. HAMBURGHER, CS. C. 


(Endorsed :) Filed May 18, 1878. Wm. H. Bradley, el’k. 


942 NortrHern District oF ILLINOIS, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be a true and correct transcript of the record of all the proceedings 
had in said court in the cause wherein Henry W. Kingsbury is the 
complainant and Simon B. Buckner, Jane C. Kingsbury, John J. 
D. Kingsbury, Corydon Beckwith, and Ambrose E. Burnside are de- 
fendants as the same appear from the files and records of said court 
now remaining in my custody and control. 
eed of Cinenlt Cast In testimony whereof | have hereunto set 

Nort] Dist ™Y hand and affixed the seal of said court, 
oe ery * at my office, in Chicago, in said district, this 

a first day of October, 1586. 

WM. H. BRADLEY, Clerk. 


943 The United States of America to Simon B. Buckner, Jane C. 

Kingsbury, John J. D. Kingsbury, Corydon Beckwith, and 
Ambrose E. Burnside, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 


| 
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preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to ali appeal prayed 
and allowed from the circuit court of the United States for the north- 
ern district of Illinois, wherein Henry W. Kingsbury is appellant 
and you are appellees, to show cause, if any there be, why the decree 
rendered against the said appellant in the said court in the cause of 
Henry W. Kingsbury against you should not be corrected and why 
speedy justice should not be done to the parties in that behalf. — 
Witness the Honorable Walter’ Q. Gresham, judge of the circuit 
court of the United States for the northern district of Illinois, this 
ninth day of January, in the year of our Lord one thousand eight 


hundred and eighty-six. 
WALTER Q. GRESHAM. 


944 [ Endorsed :] I have executed this writ by reading the same 

to and within the presence gnd hearing of and also by de- 
livering a true copy thereof to Corydon Beckwith, therein named, on 
the 21st day of January, A. D. 1886. F. H. Marsh, U.S. marshal, 
by Geo. R. Jones, deputy. 


Fees paid: 


RR 2 00 
©” I memieemmnimenn 50 
“ mile to serve ..-.---- 06 
cL 10 

$2 66 


Executed on S. B. Buckner by reading the same to him Feb’y 23rd, 
1886. <A. J. Gross, U.S. M. Marshal fees, $3.00. 


On this — day of ,in the year of our Lord one thousand 
eight hundred and eighty —, personally appeared be- 
fore me, the subscriber, ,and makes oath-that he delivy- 
ered a true copy of the within citation to 


Sworn to and subscribed the — ——, A. D. 188-. 


945 The United States of America to J. Howard Manchester, ad- 
ministrator of the estate of Ambrose E. Burnside, deceased, 
Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the 20th day of October next, pursuant to a petition for and allow- 
ance of an appeal filed in the clerk’s office of the circuit court of the 
United States for the northern district of Illinois, in a certain cause 
wherein Henry W. Kingsbury is appellant and Simon B. Buckner, 
Jane C. Kingsbury, John J. D. Kingsbury, Corydon Beckwith, and 
Ambrose E. Burnside are appellees, and also pursuant to the order 


a 
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of the said Supreme Court of the United States made in said cause 
on the 8th day of November, 1886, a true copy of which is here- 
unto annexed, to show cause, if any there be, why the decree ren- 
dered against the said appellant, as in the said petition mentioned, 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this eleventh day of November, 
in the year of our Lord one thousand eight hundred and eighty- 


SIx. 
M. R. WAITE. 
946 District or RHopE IsLanp, se: 


PROVIDENCE, Nov. 30, 1886. 


I this day served this citation and the accompanying order on the 
— J. Howard Manchester, “administrator of the estate of Ambrose E. 
Burnside, deceased,” within named, by personally reading each to 
him in his presence and hearing, and also by personally delivering 


to him, the said Manchester, a true and attested copy of each. 


JAMES H. COGGESHALL, 
U. 8. Marshal for the District of Rhode Island. 


Fees: 
DP OR vein $4 00 
SR ccnsnuntaninitneiennteaiibities 1 00 
Actual expenses of travel. 1 50 


$6 50 


On this thirtieth day of November, in the year of our Lord one 
thousand eight hundred and eighty-six, personally appeared James 
H. Coggeshall, U.S. marshal dist. of R. I., before me, the subscriber, 
a commissioner of the circuit court of the United States within and 
for the district of Rhode Island, and makes oath that he de:ivered 
a true copy of the within citation and of the accompanying order to 
the within-named J. Howard Mancliester personally. 


JAMES H. COGGESHALL, 
United States Marshal for the District of Rhode Island. 


Sworn to and subscribed the thirtieth day of November, A. D. 
1886. 
[Seal Henry Marsh, Jr., U. S. Commissioner, District of Rhode Island. ] 
HENRY MARSH, Jr., 
U. 8. Commissioner for the District of Rhode Island. 
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947 Supreme Court of the United States. October Term, 1886. 


Henry W. Kryaspury, Appellant, ) No. 1149. Appeal from 

Us. | the Circuit Court of 

Srmon B. Buckner, JANE C. Kinaspury, > the United States 
John J. D. Kingsbury, Corydon Beckwith, | for the Northern 
and Ambrose KE. Burnside. J) District of Illinois. 


Mr. Fillmore Beall, in behalf of counsel for the appellant, sug- 
gested the death of Ambrose E. Burnside, one of the appellees in 
this cause, after final decree herein in the circuit court of the United 
States for the northern district of Illinois and before the appeal 
herein was allowed, and moved the court for an order, under para- 
graph 3 of rule 15, of this court, that J. Howard Manchester, admin- 
istrator of the estate of Ambrose E. Burnside, deceased, make him- 
self a party to this cause. On consideration whereof it is now here 
ordered by the court that unless the said J. Howard Manchester, 
administrator of the estate of Ambrose E. Burnside, deceased, shall 
make himself a party to this cause within the first ten days of the 
ensuing term of this court the appellant shall be entitled to open 
the record and on hearing have the decree reversed if it be errone- 
ous, provided, however, that a proper citation reciting the sub- 
stance of this order shall be served upon the said J. Howard Man- 
chester, either personally or by being left at his residence, at least 
sixty days before the beginning of the term of this court next en- 
suing. 

November §, 1886. 

A true copy. 

Test : 


[Seal of the Supreme Court of the United States. ] 


JAMES H. McK ENNEY, 
Clerk Supreme Court U. S. 


948 [Endorsed :] Sup. Court U. S. 1886, Oct’r term. No. 


1149. Henry W. Kingsbury, app't, vs. Simon B. Buckner & 
al. Citation to J. Howard Manchester, adm’r of Ambrose E. Burn- 
side, with proof of service. 

[Stamped :] Office Supreme Court U. S. Filed Dec. 4, 1888. 
James H. McKenney, clerk. 

Endorsed on cover: N. Illinois C.C. U.S. No. 176. Henry W. 
Kingsbury, appellant, vs. Simon B. Buckner, Jane C. Kingsbury, 
John J. D. Kingsbury, Corydon Beckwith, and J. Howard Manchester, 
adm’r of Ambrose E. Burnside, deceased. Filed October 14, 1886. 
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ADDITIONAL TRANSCRIPT OF RECORD. 


— er ge ee ee ee 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1889. 
No. 176. 


HENRY W. KINGSBURY, APPELLANT, 


ao 


z's. 

SIMON B. BUCKNER, JANE C. KINGSBURY, JOHN J. D. 
KINGSBURY, CORYDON BECKWITH AND J. HOWARD 
MANCHESTER, ADMINISTRATOR OF AMBROSE E. BURN- 
SIDE, DECEASED. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
ILLINOIS. 


THE NORTHERN DISTRICT OF 


ad 


Tercet ee 


Kingsbury v. Buckner, Exhibit D. 


SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


SEPTEMBER Term, A. D. 1872. 


Henry W. Kingsbury, 

By Anson Sperry, Guardian ad litem, 
z'S. 

Mary K. Buckner, 

Simon B. Buckner and 

Jane C. Kingsbury. 


— 


A ppeal 
From Circuit Court of 
Cook Count Vv. 


ae ay 


BRIEF FOR APPELLANT. 


HENRY CRAWFORD, 
| i | Solicitor for Appellant. 


Filed May 18, 1878. 
W. H. Brapwey, Ck. 
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SUPREME CourT OF ILLINOIS, NorTHERN GRAND DIVISION. 


September Term, A. LD. 1872 


Henry W. Kingsbury, 

By Anson Sperry, Guardian ad litem, 
vs. 

Mary K. Buckner, 

Simon B. Buckner end 


Jane C. Kingsbury. 


Appeal 
from Circu:t Court of 


Cook County. 


a ef 
~~ 


“ 


On july 19, 1870, Henry W. Kingsbury was an infant, aged 
about eight years, living in Rhode Island. On that day a bill was 
filed in the Circuit court of Cook county, in his name, by a next 
~ friend, against Ambrose E. Burnside, Mary K. Buckner, Simon B. 
Bucker, Jane C. Kingsbury, and others. It alleged that the com- 
plainant was the posthumous and only heir of Henry W. Kiogsbury. 
deceased in 1862; that the parties defendant were claiming to be de- 
visees and executors under a paper writing, purporting to be the last 
will of his father, and were undertaking to probate such paper as a 

valid testament in the County court of “Cook county, when, in fact, 
the said pretended will was not attested so as to be a valid will un- 
der the laws of [llinois, and was of no validity as against the pos- 
thumous child of the pretended testator, for whom no provision was 
made therein. The only scope and prayer of the bill was that the 
instrument purporting to be the last will and testament of Henry W. 
Kingsbury, deceased, might be declared invalid, and the proceedings 
in probate in the County court, be set aside as a cloud on the com- 
plainant’s title, to the property inherited from his father. 

It is a fact worthy to be noted and considered in connection with 
the other remarkable features of this record, that no attempt was 
made to bring the defendants before the court, either by process or 
publication, and the bill rested on the files of the court, without any 
action whatever, until October 31, 1870, when Mary K. Buckner 
and Simon B. Buckner answered and filed a cross-bill: on Novem- 
ber 22,.1870, Jane C. Kingsbury answered, and on December 6, 
1870, Burnside and John J. D. Kingsbury filed their answer to the 
bill, and these appearances were without the compulsion of process 
or rule on the parties to answer the bill. The cross-bill of Buckner 
and wife did not pray the establishment of the will which they had 
been urging for probate, both in Virginia and Illinois, but tendered 
entirely new issues concerning the validity and effect of a recorded 
conveyance of May 15, 1861, from them to Henry W. Kingsbury. 
It inconsistently avers that the deed alluded to was never delivered, 
so as to be valid against either grantor; that it was without consid- 
eration; that the property conveyed was Mrs. Buckner’s, and her 
acknowledgment was insufficient to pass her title; that the deed was 
voluntarily made, believing the grantee would permit the grantors 
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to receive the rents and profits, and convey or re-convey the prem- 
ises as requested by the grantors, or either of them; that by reason 
of such facts, a resulting trust arose for the use of the grantors to 
the extent of their respective ¢ interests and titles to the property; that 
in fact the grantee held it on an express trust for Mrs. Buckner only, 
and that such trust was sufficiently evidenced by the so-called will, 
dated March 25, 1862, and aclause in a letter from Henry W. Kings- 
bury to his mother, dated October 23, 1561. 

The prayer of this cross-bill was that the deed might be declared 
void as to Mary K. Buckner, that it might be declared a deed of 
trust for the grantors, or one of them, for a reconveyance, account, 
that dower may be assigned, partition made, and possession awarded. 

No process or publication was made on this cross-bill. 

On November 25, 1870, on motion of the Buckners, a guardian 
ad litem was appointed for Henry W. Kingsbury. No demurrer 
was filed, or suggestion made of want of jurisdiction over the non- 
resident infant, but on December 2, 1870, an answer to this cross- 
bill was filed in the name of the infant defendant. 

December 24, 1870, replications were filed for the infant com- 
plainant, and on the same day, with wonderful celerity, a final hear- 
ing and decree war reached. 

This court will, upon examination of the printed record, perceive 
that not a single witness was examined, and not a single deposition 
was taken on behalf of the infant. 

The case against the infant was sought to be established by the 
evidence of Buckner, Burnside and Mrs. Jane C. Kingsbury, adverse 
parties of the boy, and also by the depositions of Barrett, Mitchell, 
Woodbridge and Shortall. Not a single cross-interrogatory was in- 
terposed by the guardian ad Uitem, nor any objection made by him to 
the competeacy of any of the witnesses, or any of the interroga- 
tories In chief. A general saving of the objections going to the 
sufliciency, competency and-revelancy of the evidence was embraced 
in the certificate of the circuit judge, but on appeal it was probably 
not thought essential for the proper preservation of the infant’s rights 
to bring to the attention of this court any of such matters, and so it 
will be “found that the brief for the gui irdian, and the former opinion 
of this court, are silent on such questions. 

Certain matters appearing on the face of the record, but on the 
former appeal concealed from this court by an adroit abstract and 
the silence of those having the infant’s rights in charge, should, 
seems to us, be now considered by the court. 

The guardian ad “ten was appointed on November 25, 1870. 
(Rec., 43 3-) On November 22, three days before appointment, 
Buckner and wife, as cross-complainants, served notice that a com- 
mission would be sued out on the 3oth to take the deposition of 
Buckner, to be read in behalf of himself and wife. (Rec., 68.) 

Obviously a commission sued out against an infant on eight days’ 
notice, when the law requires ten, is void. 


HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. 3 


The prospective guardian, however, ¢hree days in advance of his 
appoinimuet, accepts service of the illegal notice, undertakes to as- 
sent that a commission shall issue at a time named, and to waive 
the notice required by law. (Rec., 68.) 

No commission was sued out on hia notice. Buckner’s testimony 
was taken and read in evidence on the pretended authority of a com- 
mission, signed, sealed and tested on the .* of November, of 
which no one ever had any notice whatever (Rec. 5 67.) 

Notice was served December §, that a commission would be sued 
out on the 14th, nine days only, to take the evidence of William F. 
Barrett. The guardian ad /itein accepted this illegal notice without 
objection, and undertook to stipulate it into sufficiency and regular- 
ity. (Rec., 95-6.) So far as shown by the record, nothing was 
done under th:s notification, and the evideace of Barrett appears in 
the record without the protection or warrant of any commission 
whatever. 

We insist, hereafter, that Mrs. Kingsbury was incompetent to 
testify against her infant adversary, on this record, and that her evi- 
dence should be w hoily disregarded in moulding a decree. For the 
present, the attention of the court is directed to some most remark- 
able features of this record, in connection with her testimony. Con- 
sulting the cross-bill (page 39). it will be seen that it incorporates 
the literal text of the letter of October 23, 1861, alluded to in Mrs. 
Kingbury’s deposition, claimed to be a trust declaration. 

This cross-bill was filed October 31, 1870, and never afterwards 
amended. The interrogatories to Mrs. Kingsbury, served with the 
notice, on November 25, are general and fishing in their nature 
The enquiry is first for conversations, and then as ‘to a letter or let- 
ters, referring to the conveyance by Buckner and wife. Nothing in 
the interrogatories, in any way, indicates kaowledge, on the part of 
the questioner, of the existence or language of any such document 
as that apparently set out at large in the pleading of the month be- 
fore. 

Interrogatory 23, directing the witness to give the contents of any 
such letter or /e//ers, if the originals, or copies, cannot be furnished, 
because of loss (Rec., 107), shows, conclusively, the groping char- 
acter of the enquiry. 

Mrs. Kingsbury, answering the 22d interrogatory, produces the 
letter, and annexes it to hér deposition (p. 111), as the only one 
ever written by Henry W. Kingsbury, on the subject. Ip answer 
to cross-interrogatories 24 and 25, propounded by the solicitors of 
Mrs. Lawrence (Rec., 109), the witness says she does not recollect 
that she had, at any time prior to the deposition, communicated the 

fact of her receiving such a letter, or of its contents, to any person. 
(Rec., 114.) 

This deposition was taken December 20, 1870. The final decree, 
prior tothe first appeal is dated the 24th of the same month, and it 
must have taken fully the four days to receive the deposition at 
Chicago, from Old Lyme, Connecticut, where it was taken. 
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According to the face of this record, the cross-complainants pa- 
raded in their pleading of the 31st of October, the exact language, 
date and signature of a letter, and the purport of a conversation to 
which it referred, when they were not aware even of the existence 
of such a paper until December 20. The answer of Buckner 
and wife, filed the same day as the cross-bill, counts on the pre- 
tended will as a declaration of trust, but m: kes $s no mention what- 
ever of any such letter. The answer ‘of the guardian ad /r/em, filed 
December 2, while it deals specitically with every other subject and 
averment of the cross-bili of the Buckners, is silent on this letter, 
and joins no issue on the existence or terms of the document. T he 
reason is obvious. 

On October 31, 1870, when this cross-bill was filed, there was no 
allegation in it about this letter. Its existence and language, now 
thought so important, was then utterly unknown. After it had 
been fished up de Profundis, on December 20, it is evident that in 
the unseemly haste with which this cause was driven to its first ap- 
peal, all these averments in the cross-bill touc hing ths letter, and 
the conversation which gives it all its significance in the estimation 
of this court, were surreptitiously smuggled into the pleading; that 
there never has been any issue tendered or joined on that subject, 
and that the record on which the former opinion of this court was 
sought, was simulated and fraudulent. 

The attention of the court has not been hitherto directed to the 
manner in which the first appeal was procured. , 

The replications were filed on December 24. Under the statute 
(Gross, p. 73, Sec. 34), the cause did not stand for hearing until 
next term, sitting in January. Inasmuch as the amount involved 
was unusually large, and one of the litigants an infant, it might 
reasonably be expected that after the closing of issues, there should 
be at least the statutory pause before they rushed to judgment. 

But the campaign was to be short, sharp and decisive, and on 
December 31, precisely two months from the filing of the cross-bill, 
the record in a cause involving three-quarters of a ‘million dollars of 
an infant’s estate was closed by hearing and decree, and in the whole 
record there cannot be found one morsel of evidence, oral or writ- 
ten, which was introduced by the guardian ad items, touching the 
vital question of the litigation. Crooked practice does not end here, 
for the final decree is ante-dated as of the 24th of the same month. 
It is not a nunc pro tunc entry. There can be no pretense that there 
was any submission, hearing or decree, as early as the 24th, for 
Woodbridge’s deposition (Rec. ., 148) was not taken until the 28th, 
and yet it was used on the hearing. What is the meaning of this 

masquerading and falsification of dates: the device must have been 
adopted to subserve some purpose, but surely it is not essential to 
the success of an orderly judicial proceeding against an infant,that a 
false date should be inserted for the decree, instead of the true one. 
Omnia presumunter sporliatorem. 
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The cause being thus disposed of in December at the Circuit, by 
the regular and due course of law would have been heard on appeal 
in the ‘Supreme court for the Northern division. The succeeding 
term in that division would not occur until September, 1871, and so 
occasion a delay quite inconsistent with the celerity which had 
characterized the previous conduct of the cause. The Central grand 
division of the Supreme court held its session the very next week, 
but under the constitution of the state, had no. jurisdiction to enter- 
tain the appeal. 

Sampson v. Alexander, § Gilm., 261. 
Owens v. MeKethe, ibid. 79: 
Goforth v. Adams, 11 Iil., 54. 

The emergency was promptly disposed of by injecting into the 
final entry that the parties in open court agree that the appeal shall 
be prosecuted to the next term of the Supreme court, sitting in the 
Central grand division. (Rec., 56.) Of course the infant of eight 
years had no capacity to consent, and was not “ in open court ” con-~ 
senting, but under a liberal reading of the constitution, and the com- 
prehensive authority of a guardian ad /:/em, the latter person under- 
took to contract for the infant, and manufacture a jurisdiction, — 
in precisely four days thereafter, to adjudicate upon the ward’s i 
terests to the inconsiderable sum of $700,000. 

The law explicitly declares that an appeal without a sufficient 
appeal bond cannot be sustained. 

Gross Srat., 16, § 63. 

Carson v. Merle, 3 Scam., 168. 
flenderson v. Fitch, 19 I}l., 404. 

Simpson v. Alexander, < Gilm. .» 260. 

Pickering v. Mizuer, 4 “th, 


334° 

But again, the law was put aside with a stipulation whereby the 
guardian ad /item, waived the inflexible condition on which alone 
parties litigant can approach this court of last resort. (Rec., 50.) 

There was no joinder on the errors assigned by the Buckners. 
The cause was submitted, however, eariy in January, 1871, at 
Springfield, in a compact argument for the infant of a page and a 
half. 

In the early part of October, the decision of the court was an- 
nounced, remanding the cause, with directions to dismiss the original 
bill absolutely, and to enter a decree giving effect to the trusts set 
forth in the cross-bill. No petition for rehearing was filed. On 
November 13, 1871, on the motion of Buckner “and wife, a final 
decree was entered by the Circuit court, purporting to be in execu- 
tion of the mandate of the Supreme court, declaring the trust, direct 
a conveyance by the master, and appointing commissioners to make 
partition of the property described in the decree. On January 22, 
1872, these commissioners filed their report, and it was approved by 
the court, except as to certain property commonly known as the 
Spencer mortgage tract, touching the division of which certain 
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specific exceptions had been filed by the guardian ad item, A writ 
of assistance placed Mrs. Buckner in possession of all the tracts 
vested in her by the confirmation. These two decrees of November 

3, 1871, and of January 29, 1872, have been printed in full, and 
will be found in the record, pages 151-169. 

In the latter decree the court below made an order directing a re- 
ceiver appointed as the custodian of the property and funds in 
another cause, to report in this litigation his funds on hand (Rec., 
170) and that report being made, the court, on the motion of Mrs. 
Buckner, ordered the receiver to pay over to her the fall half of all 
insurance moneys collected by him without any reference to the 
payments made by him out of that fund on account of the trust 
estate in his custody. (Rec., 207.) On August 2, 1872, the ob- 
jections of the guardian to the partition of the Spencer track were 
overruled, the report of the commissioners was approved and pos- 
session awarded. (Rec., 361.) 

The infant by his guardian ad /i/em prosecutes an appeal, and 
assigns various errors. 

l. Lhe court had no jurisdiction over the tnfant, to render the de- 
cree of November 13, 1871, on the so-called cross-bill. 

The scope of the vriginal bill, filed in the name of the infant, was 
to set aside the cloud arising from the probate ef a pretended will, 
executed by Henry W. Kings! ent d under which the defendants 
claimed, as devisees and executors. Obviously the inheritance of 
the boy in Illinois was in no veril, even if, on the praver of a cross- 
bill, the will should have been es tablished. If valid as a testament- 
ary document, all its devises would have abated in the interest of 
the posthumous heir, who was neither provided for nor disinherited. 
(Gross Siat. p. 800, Sec. 10.) 

But no cross-bill was filed, asking in any manner to sustain the 
will or the devises under it, but an entirely new, distinct and differ- 
ent litigation was thrust into the record, and a trust sought to be en- 
grafted on a deed made to the complainant’s father nine years be- 
fore, a decree for title and a conveyance to one full half the infant’s 
property was prayed, and then as corollar y, partition, assignment of 
dower and an account of the rents and profits since 186t. 

The controversy in a Chancery court must be a unit; and a com- 
plainant is not within the jurisdiction of the court as to any other 

matter except that set forth in his bill. Any other practice would 
be unfair, dang rous and slovenly. A cross-bill, ex 77 dermiénorum, 
implies an auniliary bill, a mere dependence, touching the matter in 
question in the original bill. The validity and effect of the alleged 
will, set forth at large i in the bill, is the only subject of controversy 
or “matter in question ” in the suit as brought. The only charge 
against the Buckners was, that they pretended it was valid, and the 
devise to them effectual, and the only prayer was to remove the 
cloud occasioned by such claims. The original bili no where, even 
remotely, alluded toany other pretension of the Buckners, except as 
devisees to a third of the estate, under a paper which they were in- 
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dustriously and promiscuously undertaking to probate. The con- 
tention as tothe validity of this will was practically abandoned in 
the progress of the cause, and an inconsistent and different contro- 
versy was introduced, impeaching the face of an absolute deed 
executed to the complainant’s father in 1561 claiming equitable owner- 
ship of half the infanv’s estate, praying an account against the infant 
as a constructive trustee, for partition and the assignment of dower. 
All this is utterly foreign to the matter in question on the bill, does 
not grow out of it, and. is irreconcilable with it. 

The original controversy about the validity of an unattested will, 
contrary to the rules of law, was converted by the buckners into a 
struggle to convert a deed absolute into a naked trnst to hold title 
for them, and obtain a decree investing them with legal ownership 
in a moiety of a large estate, which had remained ia the unchal- 
lenged custody cf those holding for the boy for over seven years. 

On the inspection of the conflicting and dissimilar character of the 
issues on the bill, and the pleading termed a_ cross-bill, it would 
seem to be clear, on reason and the authorities, that the Circuit 
court obtained no jurisdiction to adjudge or decree touching the new 
litigation introduced in the record by the latter pleading, and that if 
the objeciion had been made zz //mzne, it would have been sustained. 
The yveneral doctrine touching the restrictions under which courts 
of equity have authority to decree matters of cross-bills is statad by 
the text-writers. 

3 Daniel Ch. Pr., 1742. 
Adams Egq., 304, n. 2. 
: > ' 

Story Eq. Pl. § 389. 


Obviously, to determine whether under the rule a particular cross- 
bill is germane to the original controversy wherein it is filed, can be 
determined only on an inspection of the record. The cases below 
are cited, however, as applications of the general principle wherein 
courts refused to decree on new controversies introduced by cross- 
bills: 

Cross v. De Valle, t Wallace, 5. 
Daniely. Morrison, 6 Dana, 187. 
Galatin v. Lrwin, t Wopk. Ch. 66. 
Grifithy. Merritt, tg N. Y., 529. 


According to the ordinary chancery practice, the Circuit court ob- 
tained no jurisdiction over the defendant to a cross-bill until he had 
been regularly served with process to answer, or, being under no 
disability, voluntarily’ submitted himself to the jurisdiction. Nor was 
it allowed to make use of any substituted service on the solicitor or 
agent of the complainant. 

t Hoff. Ch. Pr. 355, Ch. 10, § 3. 
Anderson vy. Lewis, 3 Bro. C. C., 429. 
Bond v. Newcastle, tbid., 386. 
Ballance vy. Underhill, 3 Scam., 462. 
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In the case at bar, the original complainant was a non-resident in- 
fant. On the filing of the cross-bill of the Buckners, they moved 
for the appointment of a guardian ad /item, and that the guardian 
should answer for the infant in ten days. No jurisdiction to decree 
the matter of the cross-bill was obtained, either by the service of 
process on the infant, or by publication. There was neither. The 
foundation of the jurisdiction rests altogether on three facts—the 
filing of the pleading, the appointment of the guardian ad litem, 
his voluntarily filing an answer in the name of the infant. 

Is this sufficient in any case to authorize proceedings on a cross- 
bill against an infant complainant? We concede that the statute 
passed since the decision on Ballance vy. Underhill as removed the 
necessity of process in cross-bills in those cases to which it applies. 
(Gross Stat., 72, § 26, e/ seg.) 

We conceive, however, that those sections have no reference to 
infant complainants, and that as to them the ancient practice is un- 
altered, and that no decree can be rendered on a cross-bill against a 
minor until he has been served with a process of the court. The 
statute in question apparently proceeds upon the theory that as the 
complainant voluntarily submits himself to the jurisdiction, he cannot 
complain if his adversary demands affirmative relief against him on 
equities connected with the identical litigation put in motion by him- 
self. 

Suits are instituted in the name of infant complainants without 
knowledge or volition on their part, and the degrees therein work 
no estop,yel which the minor cannot afterwards gainsay on proper 
hearing. ‘There are numerous provisions of the chapter regulating 
chancery practice, which can have no application whatever to infant 
litigants, although they are not specifically excepted from their 
operation. 

For example, section 20 requires every defendant served with 
process to appear and answer the bill within the time limited, or the 
matter thereof will be decreed pro confesso. 

Sec. 22 requires the defendant to answer fully, and upon oath to 
ali the averments of the bili exhibited against him. 

Sec. 24 authorizes exceptions to be filed to all answers for insuf- 
ficiency. Assuredly none of these provisions can be put into prac- 
tice in litigation with minor defendants. 

Process on cross-bills is only impliedly abolished, and that by the 
language of Secs. 26, 27 and 28 of the chapter regulating practice 
in chancery. The first of the sections authorizes the defendant to 
file *¢ a cross-bill containing interrogatories, and call on the plaintiff 
tu answer the same.” By Sec. 27, the answer to the cross-bill shall 
be evidence in the same manner as the defendant’s answer to the 
bill, and by the succeeding section, if the complainant does not an- 
swer the cross-bill exhibited against him within the time limited, 
his own bill can be dismissed, and the court decree in the cross- 
cause Pro confesso. 

While these sections are couched in general terms so as appar- 


or 
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ently to include all plaintiffs, it requires no argument to establish 
that infants are necessarily emancipated from their operation. Apply 
familiar tests. Interrogatories cannot be directed to an infant; an 
infant is not ruled to answer a cross-bill; he never does answer it: 
the answer toa cross-bill against him never can be evidence in the 
cause, and no court would decree against an infant for a default of 
which he was incapable. It will be noted also that the practice 
adopted on filing this cross-bill was not in accordance with Sec. 26. 
A guardian ad /itcn was appointed, and Ze was ruled to answer for 
the minor. If the infant had first been properly served, this would 
have been the ancient, and not the statutory practice. For says 
Macpherson: 
« An infant’s answer is in reality not the answer of the infant, but 

of the guardian who is sworn, not the infant.” 

Macp. on Inf. 405. 

Bulkley v. Van Wick, 5 Paige, 536. 


If Sec. 26 does not apply to infant defendants to a cross-bill, then 
by Sec. 1 of the same chapter they are to be dealt with “ according 
to the general usage and practice of courts of equity.” (Gross, 69.) 
By that yeneral usage the service of process was indispensable to the 
exercise of jurisdiction, and in this case that was lacking. 

The character of this cross-bill has been previously stated. 
Though filed as a cross-bill, it is an illegitimate, and is in substance 
and legal effect an original bill, and did not attach to the main con- 
troversy. Whatever the rule as to ordinary cross-bills, a decree 
upon it should be based on process, and not hinged on the initial 
litigation with which it had no concern. 

That under any circumstances a trust can be declared, a recon- 
veyance procured, partition obtained, dower assigned, and an account 
taken against an infant in a suit brought in his behalf merely to set 
aside the probate of an alleged will, might subject the procedure to 
the charge of loose practice, but that all that relief can be obtained 
as merely auxiliary to such original issues, and without any process 
whatever, is to state a case for which the file affords no precedent. 

Unless it be sound doctrine that a plaintiff suing in chancery for 
one purpose is subject to its decrees for all purposes, that a defend- 
ant summoned to a specific controversy by an infant plaintifl, may 
straightway constitute himself domenus Lités and procure a decree 
against the minor upon any foreign matter that he may choose to 
inject into the record in the guise of a cross-bill, it is hardly practi- 
cable to sustain the decrees against the appellant. 

Galatin vy. Erwin, 1 Hopk. Ch., 48. 

Fietcher v. Wilson, 1 S. & M. Ch., 376. 

May v. Armstrong, 3 J. J. Marsh, 260. 
Fohuson v. Fohuson, 1 Dana, 304. 
Carrington v. Brent, 1 McLean, 174. 
Walker v. Hallett, 1 Ala., 379. 
Graham v. Sublett, 6 J. J. Marsh., 45. 
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If the position for which we have contended be the true one, there 
is a fatal vice in these proceedings which the court must notice at 
any stage, and vacate the several decrees which have been procured 
against the infant, depriving him of his inheritance without bring- 
ing him before the court. 

The swiftly stipulated appeal to the Central Grand Division did 
not cure this original want of jurisdiction over the person of the 
infant and the subject-matter of the cross-bill. 

That court prima facie, had no jurisdiction over the appeal. This 
is so ruled and as a question of urzsdrction. 

Simpson v. Alexander, § Gilm., 261. 
Owens v. MceKebbe, ibid. ie 
Goforth v. Adams, 11 Ill., 54. 


This want of jurisdiction in the Appellate court cannot be 
remedied by any reliance on the contract of the guardian ad “lem. 
That the law gives him no power whatever to bind the minor by 
any consent or waiver is a proposition too thoroughly established to 
require any argument. The infant was incapable of consent, and 
the guardian had no capacity in law to consent for him. Public 
policy and the uniform voice of the authorities probibit it. 

Nor was there any joinder in error in the appeal taken by the 
Buckners in their cross-cause so as to give even the semblance of 
jurisdiction over the infant appellee at the January term, 1871, at 
Springfield. (Rec., 150.) 

Hagar v. Phillips, 13 U., 
Abr aham Vv. Paneroy, 13 Hl - se 
Woodside v. Woodside, 21 Il., 207. 


[Il. Zhe decree of November 13 was rendered without sufficrent 
proof agaist the imfaut. 


The decree was rendered without sufficient proof. The certificate 
of evidence shows what testimony was used to make out a case 
against the infant. There were examined on behalf of the Buck- 
ners, General Buckner himself, Barrett, his attorney and scrivener, 
Burnside and Mitchell, bis agents, Mrs. Jane C. Kingsbury, Wood- 
bridge and Shortall. No witnesses were examined for the boy, and 
none of the cross-complainant’s witnesses were challenged for 
competency, or cross-examined for the infant. The cross-complain- 
ants were permitted to make out the precise case they pleased, 
without let or hindrance. The challenge for competency, which 
should have been made in December, 1870, we propose, with due 
submission to this court, through which such evidence has been 
once successfully smuggled by the laches of the infant’s representa- 
tive, to now urge. 

To authorize a court of chancery to take away the inheritance 
of an infant, the hostile equity must be aittiies by sufficient 


OP me 


. 


) 
} 
t 
} 


HENRY W. KINGSBURY VS. SIMON B. BUCKNER ET AL. Il 


proof, and that term, of necessity, imports that it shall be sufficient 
in degree and of unquestioned competency. 

An incompetent witness is no witness, and however direct, cir- 
cumstantial and conclusive on the issue his oath may be, no court of 
chancery can give ear to it or make it, to any degree, the founda- 
tion of a decree against the minor. An adult may waive objections 
going to the competency of witnesses, but neither the infant nor his 
solicitor or guardian ad /item, nor any court, either Circuit nor Ap- 
pellate, can waive an objection of this character or enroll a perfect 
judgment against the minor, on the illegal testimony of an incom- 
petent witness. At any point of the proceedings such an irregularity 
can be and should be urged by the guardian, and if he collusively 
or negligently fail in this duty, the court, as the general guardian of 
infants, will make the objection sv@ sponte, and annul any judicial 
proceedings based on such illegality. 

The testimony of Simon B. Buckner was and is illegal, and can- 
not be considered by this court. Our objection goes both to form 
and substance. 

As to form. Ilis evidence was taken at Louisville, Kentucky, 
under the authority of a commission, sued out on November 29, 
1870, under section 15, 18 Gross Stat., p. 270, 271. This statute 
is in derogation of the common law. It must be substantially com- 
plied with, and any material deviation from its requirements viliates 
the deposition as testimony. 

Corgan v. Anderson, 30 Iil., 95. 


And this construction accords with the plain reading of the 
statute, for by section 19, page 272, only those examinations and 
depositions which have been taken and returned according to the 
provisions of the chapter, can be read as good and competent evidence 
in the cause. 

This deposition was not so taken, and is not good and competent 
evidence in the cause. 

The dedimus is dated November 29, 1870. (Rec., 67; Abst., 5.) 
It has for support a notice (Rec., 65; Abst., 5) that such a com- 
mission would be sued out, not on the 29th, but the 3oth. This dep- 
osition of Buckner’s was, therefore, taken ou a commission sued out 
without any notice at all. The notification that a commission issued 
or sued out onthe 3oth will not validate one issued on any other 
day. Under this void commission no authority vested in the com- 
missioner to administer an oath, or take or certify a deposition. 
The notice attached has divers imperfections. It is dated and 
served November 22d, on a pretended guardian ad litem, and noti- 
fies him that a commission would be sued out on the 30th of the 
same month. The law requires as an indispensable pre-requisite to 
a dedimus at least ten days’ notice, and an eight day notice to infant 
is, of course, a sheer nullity. There appears to be an acceptance of 
service, but on November 22d there was no guardian ad liten to 
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accept service. His signature and waiver was a were act of usurp- 
ation. He was not appointed until November 25th (Rec., 43; 
Abst., 3), so that the catalogue of stipulations for the infant, which 
infests this record was in reality begun by the ewardian ad litem 
three days before his appointment. Yet, on the rotten footing of 
such a commission, and such a notice, and such a consent, the dep- 
osition of Simon B- Bucker crept into the record and was permitted 
pass through two courts unchallenged in the smallest particular. 
At the beginning of considering this business of testing a record, 

not by the law and the accepted course of chancery practice, but as 
justitied under cover of promiscuous stipulations and waivers of ; 
guardian ad /ifem. we contest the good faith of the practice and the 
sufficiency of all judicial proceedings based on such waivers. The 
practice is collusive on its very face, and fruitful of a thousand mis- 
chiefs and frauds. Ifa guardian may waive one provision of law 
and thus bind his ward, he may another; and thus an infant’s cause 
would come to be managed according to the arbitrary compacts of 
his guardian and his adve ersary, Inste: id of the wholesome provisions 
of the law. A cause against an infant proceeds at the peril of the 
party prosecuting it. “a /ex scripla est is the only maxim under 
which the actor in a litigation with an infant can justify. When in 
such proceedings wher requirements of law are disobey ed, it does 
not condone the vice to assert that the guardian ad /lem has waived 
obedience or has expressly stipulated that the law shall be broken. 
The courts’ decline to to inquire whether such contracts are, in the 
particular instance, made in good faith or not. In general reproba- 
tion of the practice, the law has wisely taken from the guardian ad 
litem all capacity to add to or subtract one tittle from. the law or 
usage. Upon this subject the authorities are in complete harmony. 

Dow v. Fewell, 1 Foster (N. H.), 486. 

Tuttle v. Garrett, 15 Ill., 354. 

Bank of U. S. v. Ritchie, 8 Peters, 46. 

lrhoads v. hoads, 43 Mll., 239. 

Fischer v. Fischer, ~ [ll., 23I. 

tr Daniel Ch. pe 

Story Eq. PIl., pn 

Enos Vv. Capps I2 Ill., 2 


suckner was an incompetent witness. 
He is a party to the cause, interested adversely to the infant. 
His incompetency at common law cannot be questioned. A ben- 
eficiary cannot be heard to establish a trust in his own favor. 

1 Dick, 397. 

Hill on T., 60, 94. 

Mixell v. Lutz, 34 Ml., 382. 

2 Dam. CA, Pr., 3 035, 1,037. 


The vital portions of his te ‘stimony consists of his statements of 
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the parol declarations of a deceased person, for the purpose of di- 
vesting the title of the infant heir and establishing a trust for his 
wife and himself. 

Such testimony is expressly prohibited by the law of 1867, touch- 
ing the competency of witnesses in civil causes, and was taken and 
used in fl igrant violation of the provision of a peremptory enact- 
ment. (Gross’ Stat., p. 274, Sec. 33, ef sey.) 

Notwithstanding the great modification of the law of evidence in 
these latter years, no statutes of any of the states, so far as our ex- 
aminations have extended, tole: ate so gross. a departure from the 
ancient principles rendering witnesses incompetent through interest, 
as is attempted in this proceeding. 

Congress, by the act of March 3, 1865, 13 Stat. at Large, 533, 
enacted in substance the same Jaw enlarging the competency of 
Witnesses, and guarded with the same exceptions which has been in 
force in Illinois. 

On a question arising under that act as to the right of a litigant 
to testify who was similarly situated to Buckner, BRADLEY, J., thus 
disposes of it: 

« This act is a recognition of the glaring injustice it would involve 
to permit One party to propound himself as a witness in his own be- 
half as to a transaction between him and a deceased person, who 
can no longer give his version of the affair. 

“If the law were to allow a man to wait until his antagonist was 
dead, and then sue his heirs and put himself in the witness stand to 
give his version of the affair with no one to contradict or qualify his 
testimony, it would be as gross a prostitution of the forms of law as 
to allow a man to be judge in his own cause. Every honest mind 
revolts against it.’ 

When pressed to make use of the discretion vesied in the court, 
to call the witness, he declined, saying: 

« This case is one in which it would be eminently improper to 
allow the evidence. The complainant seeks to set up a parol trust in 
property conveyed away by him over twenty years ago, and pos- 
sessed by the grantees and his heirs ever since. It would be most 
dangerous to allow a party to prove his — case under such cir- 
cumstances, after his grantee was dead. Vo man’s pi operty vould 
be safe under such a rule of evidence.” 


Eslava v. Bk. of Mobile, 3 Chi. Legal News, 297. 


We commend these earnest and wise words to the special atten- 
tion of this court, before they seal with final approval a decree es- 
tablishing a trust in favor of Simon b. Buckner and wife, by the 
oath of Buckner as to the parol declarations of an infant’s ancestor. 

The State of Indiana has a similar law on her statute book, and 
the Supreme court, in giving construction to the exception prohibit- 
ing the testimony of adverse parties in cases where heirs were par- 
lies, Say: 
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« The evident intent was in suits by or against heirs, to exclude 
the testimony of the parties to the action as to any matter which 
occurred prior to the death of the ancestor, so as to prevent the 
living from testifying against the representatives of the dead. 
Death having sealed the lips of one, the law seals the lips of the 
other.” 

Malady v. McE nary, 30 Ind., 278. 


Precisely this question hes received recent examination by this 
court, and it is persuasive testimony of the gross laches which char- 
acterizes the conduct of the defense to the cross-bill, that the very 
case we are about to quote was*not cited to the court in the former 
appeal. The case is Fischer v. Fischer, 54 Ull., 231, and is exactly 
in point and decisive on the question of Buckner’s incompetency. 

The points of resemblance are perfect. There an action was 
brought to charge a trust on lands descended to an infant. ° That is 
this case. By reason of transactions with the minor’s deceased 
father; so in this case. The complainant there testified in the 
cause, as to the parol declarations of the deceased, and procured a 
decree establishing the trust. So here. The guardian ad //fem did 
not there object to the testimony, when offered, or assign any error 
on appeal which is the history of this record. 


That decree was scourged from this judgment seat, with this in- 
dignant dismissal: 

« This record seems to show a contrived case by which this in- 
fant, ‘muling and puking in its nurse’s arms, the only heir at law 
of his deceased father, in whom the legal title to this lot had been 
legally placed, was to be deprived of his estate by the combination 
of complainant and his mother, Christiana Wilmuller. Zhe com- 
plainant was nota competent witness to prove his own case, not having 
been called by the adverse party to testify. He was tncompetent at com- 
monlaw. Mixell v. Luts, 34 Ml., 382; and also by the terms of the 
second section of the statute relating to = competency of witnesses in 
civil cases. Sess. Laws, 1867, page I 83, not beng within any of the 
exceplions of that act. The court orveil in rendering a decree on 
complainant’s testimony. The testimony of the other witness was nol 
taken under the order of the court, and the euardian had no power to 
consent to tts being taken as against the infant. The decree must be 
reversed and the cause remanded.” 

Besides the unimpeachable authority of Fischer v. Fischer, the 
statute and exceptions have received at the hands of this -court in 
other cases, the construction for which we contend. 

Boynton v. Phelps, 52 Til., 210. 
Waterman v. Spalding, 51 Ill., 425. 
flolloway v. Galloway, 51 Mll., 159. 
Stevens v. Hoy, Admr., 4 Chi. Leg. News, p. 202. 


Buckner was also incompetent to testify in the cause, because his 
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wife was a party in interest on the record. 


The language of exclusion employed by the statute 1s unambig- 


uous and imperative. 


No husband or wife shall, by virtue of section 1 of this act, be ren- 
dered competent to testify for or against each other, as to any trans- 
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action or conversation occurring during the marriage,” except in 
certain cases, none of which apply to this record. 


Waddams v. Humphrey, 22 lll., 661. 
2 Stark on Ev., 549, and cases cited. 
fitch v. Hill, 11 Mass., 286. 


Vide also, 


Public policy will not tolerate the production on the witness stand 


of a husband, to testify directly in behalf of his wife. 
is too immediate and powerful to be consistent with aa impartial oath, 


The interest 


Oral communications between man and wife are, ia the absence even 


of such special statute, regarded as sacred and beyond the ken of 
In this record, in most unblushing detiance of law 
and precedent, we are treated, by Gen. Buckner, to lengthy and 
touching rehearsals of conversations between himself and wife as to 
their property interest, and introduced for the purpose of jostling the 
title of the infant. 

This provision of the statute. has also received uniform construc- 


courts of justice. 


lion. 


(Rec., 80-83; Abst., 5.) 


Reeves v. Llow, Ex., 4 Chic. Leg. News, p. 5. 


Phares v. Barbour, 49 \l., 371. 
Neubrecht v. Santmeyer, 50 lill., 76. 


The case of Aeczves v. J/ow is a recent and most elaborate exam- 


ination of the statute in question, and decides that the testimony of 
a wife in behalf of her husband is excluded, not only by the fair 
intent and meaning of the law, but also on the ground of public 


policy. 


It does not seem to us possible, on the plain reading of the statute 
and its obvious policy, as enforced by these direct authorities, that 
Gen. Buckner’s testimony can be lawfully considered in deter- 


mining this cause. We claim for the infant the full benefit of that 


enactment, as it was enforced in Fischer v. Fischer, and in Peeves v. 


llow. 


If that law seals his lips and denounces him as incompetent, a de- 
cree gained by his oath is bottomed on an illegality, which no laches 
of a guardian ad (item can consecrate. 
the case of Féscher, this court deemed the mere failure of the guard- 


It will be observed that in 


ian ad litem to object to such an incompetent witness, as evidence of 
a collusion to attempt to wound the cause of the infant. 

If Buckner’s deposition is to be excluded for the objections of form 
and substance which have been for the first time brought to the 


knowledge of the court, it will be found on analyzing the record that 
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the remaining evidence is not sufficient to support any decree what- 
ever establishing a trust against the estate vested in the heir of 
Henry W. Kingsbury, deceased. To show how absolutely essential 
the testimony of Buckner is to support the decree, it is only neces- 
sary to refer to the prior opinion of this court. The evidence of 
Buckner is quoted and made use of on seven different occasions in 
the opinion, Mrs. Kingsbury’s only twice, and the testimony of the 
remaining witnesses is sc: arcely , if at all, mentioned. 

The pi ith of the opinion is stated in this language, in considering 
the effect of the conversation with Kingsbury, testitied to only by 
Buckner, but “ by the very words which made it (the deed) opera- 
tive was created a trust by contract which, if manifested and proven 
by some writing signed by the grantee as required by the statute of 
frauds, is valid,” as (Rec., 52). 

That real or pretended conversation, eliminated from the record 
with the exclusion of Buckner’s testimony, and the failure of the 
whole case is palpable. ‘The controversy derived a complexion from 
that conversation which lasted throu,h the opinion, as will readily 
be seen. There is no competent evidence in the record that there 
ever was such a conveyance as that set forth in the cross-bill except 
the copy attached to Buckner’s deposition as an Exhibit, (Rec., 72; 
Abst., .) If the deposition is excluded, all the evidence of the 
existence or terms of the pretended trust conv eyance is wanting. 

The conveyance exhibited with the cross- -bill is expressed to be, 
not only on a valuable, but a blocd consideration, (Rec., 72). Buck- 
ner testified that no’valuable consideration passed, and that it was 
not intended for a gift. There was no other direct testimony to this 
point, (Ree., $2; Abst. > 5.) 

To explain the devise of only one-third in the will, buckner testi- 
fied as to the previous division of the income between the two heirs 
and the dowress in thirds. No other proof was advanced upon that 
point. | 

It is stated in the opinion as a proven act of much importance, 
that the conveyance was signed, sealed and acknowledged, without 
the previous knowledge or assent of Kingsbury, and surely this ap- 
pears only in the avidence of Buckner. 

Without prolonging this examination further, we think it cannot 
be even plausibiy contended that the case made by the cross-bill is 
suffiiently proven, or that the decree can be sustained if the testi- 
mony of Buckner be excluded 

We apprehend, moreover, the correct rule to be, that if illegal 
testimony has entered into aad formed an ingredient of the decree, 
that it must be reversed. 

The deposition of Barrett 1s illegal and his testimony incompetent. 

Accompanying Barrett’s testimony is a notice (Rec., 9; Abst., 

5), that a dedemus will be sued out on December 1 4th, to take his 
dot at Louisville. This notice is illegal, being dated on the 
sth, only nine days intervening instead of the period required by law. 
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The notice is backed, however, by the ubiquitous consent and 

waiver of the guardian. According to the record no commission 

was ever issued or returned, and the deposition stands in the certifi- 
cate of evidence as taken without any authority of law whatever. 

Even if one had been issued in confor mity to the illegal notice, it 

could not, according to the statute, be read against the infant, or 
make any part of the record. 

Some of the evidence in this uncommissioned deposition, as to the 
conveyance in controversy, is unique. Barrett, it seems, drafted the 
deed. (Rec., 100.) Interrogatories 9 and It, by Buckoer and 
wife, call on the witness to give in evidence their intentions as ex- 
pressed in their declarations to him in the absence of all other par- 
ties, for the purpose of engrafting a trust on their absolute convey- 
ance, afterwards executed. 

t Hill on T., 93. 
Lloyd v. lnglis, Ex., 1 Desau, 333. 
flarris v. Barnett, 3 Gratt., 339. 


With reference to the depositions of Jane C. Kingsbury and Am- 
brose E. Burnside, the same observations which we have submitted 
touching the competency of Buckner’s testimony, on the ground of 
adverse interests, will apply to them. 

They are both parties to the record; they are both interested in 
the litigation adversely to him, and the object of that litigation is to 
reach property descended to him as heir, and their testimony is con- 
fined so far as it touches the merits, altogether to matters occurring 
before the death of Henry W. Kingsbury, and chiefly to conversa- 
tions with him in 1861. For such reasons their evidence is prohib- 
ited by law. 

Mrs. Kingsbury’s deposition illustrates most conspicuously the 
necessity for the most rigid enforcement of the statute requiring 
trusts to be manifested and proven in writing. The conversations 
were in 1861. Her deposition was taken in December, 1870. The 
witness was then in her sixty-first year. Necessarily the lapse of 
time had clouded her memory, and yet she undertakes to give not 
simply the substance and general tenor, but the actual words of two 
different conversations held nine years before. Lord Coke speaks 
of the “ uncertain testimony of slippery memory,” and the conse- 
quences which the slightest slip or failure of remembrance may 
produce. It is here insisted against the heir that the recitals of the 
language used in a nine year old conversation, by a person of the 
advanced age of sixty-one years, is to be imported into a writing, and 
become potent to shift titles. 

Of the depositions of Mitchell, Woodbridge and Shortall, little 
need be said. 

They have no relevancy to the establishment of the main propo- 
sition of the decree that Henry W. Kingsbury held the property 
described in the deed as a naked trustee for title only. They are 
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directed to minor points of no particular significance unless the 
main theory of the trust be first satisfactorily established. 

It is to be noted, however, that in each instance these depositions 
appear to be taken; not under any authority of law, but by the con- 
sent of the guardian ad litem. (Rec., 132, 148; Abst., 7, 5.) 
W oodbridge’s ee was not taken until December 28, 1870, 
(Rec., 148; Abst., 8), and vet by some strange fegerdemain it was 
used and sential on the he ‘aring of the cause, which is fixed by 
the record to have been on the 24th, four days previous. 

This instance of taking time by the fore lock is only surpassed by 
the remarkable prescience displayed in pleading the exact contents 
of a letter as early as October 31st, the existence of which was not 
disclosed by the custodian to the pleader until December 20. 

Of course we anticipate that it will be suggested, in avoidance of 
these positions, that the decree of November 13th, was rendered on 
the evidence in the record, and also in pursuance of the mandate 
sent down to the Circuit court as a result of the former appeal. It 
seems to us that the answers to this suggestion are complete. If 
our theory of the law be sound as to the necessity for procoss on 
inf. nt defendants to all cross-bills, or on a cross-bill which is in effect 
an original bill, or if we be correct in our views as to the want ot 
jurisdiction in the Ap peli ite court, founded on the mere consent of 
the guardian, the fatal vice is sill in the record, and the court must 
at any point in the litigation lay the axe at the root of these pro- 
ceedings. ‘The question of jurisdiction is always examinable. 

Nor do we think the opinion on the former appeal forecloses the 
inquiry which we have pushed, as to the competency and regularity 
of the evidence on which the decree is based. At all events the par- 
ticular decree of November 13, 1871, in which error is assigned, 1s 
before this court for the first time, and we have the unquestioned 
right to now Insist that it isnot in accordance with the mandate, and 
also that the decree is rendered on the unauthorized use of testumony 
prohibited by law. 

Given the premises, (1) that Buckner, and Mrs. Kingsbury, and 
Burnside are not competent to testify. against the infant; (2) 
that without their testimony the case is unproven; (3) that on an 
appeal te the Supreme court, the question of the com Ipetency of the 
Witnesses was not ruled, because the guardian ad //em neglected to 
raise the objection, and it was inadvertently overlooked by the court, 

urely on a second appeal this tribunal will not seriously give ear to 
an argument that it is somehow estopped from considering such a 
blemish inthe proceedings, because it had escaped detection in the 
former consideration. If the law does in fact seal the lips of these 
the record, and prohibits the use of their evidence, 
it assuredly furnishes at all umes the rule of decision for this court. 


adve Yrse parlies to 


l“o sustain the decree they have procured, the cross-complainants 
must satisty the judgment of the court that the Witnesses, upon 


whose oaths it is builded, were competent under the s tatyge and their 
depositions clothed with the necessary legal formalities. 


- 
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IYI. Theidecree of November 14, 1871, was collusively obtained 
against the infant, and ts manifestly unjust. 


We take as true these axioms of equity: 

That courts of chancery are the guardians of infants; that they 
exercise comprehensive jurisdiction over their persons and property, 
and take such action as will protect them. 

2 Story Eq., § 334. 

Accordingly, an infant may impeach a decree against him either 
for error or fraud, and this by original bill, and is not driven to his 
bill of review. 

Adams Eq., 420. 

Effingham v. Napier, 2 P. Wms., 402. 
Efingham v. Napier, 3 Bro. P. C., 340. 
Lloyd v. Malone, 23 Ml., 43. 

fless v. Voss, 52 Ill., 478. 

Bk. of U.S. v. Ritchie, 8 Peters, 143. 
Long v. Mulford, 17 Ohio S., 484. 
Kirchenbeiser v. Beckert, 41 Mll., 172. 
Foknson v. Fohuson, 309 ill., 215. 


The fraud in a decree may be either in fact or in law. If the de- 
cree was procured by the collusion or gross neglect of the guardian 
ad litem, or is manifestly unjust, it establishes a case of fraud reliev- 
able in equity. This, for the reason stated by Macpherson, that in 
the eye of equity it is a fraud for a litigant to take advantage of the 
neglect of the guardian, and the inability of the infant to detend him- 
self. 

Macph. on Inf., 431 

Bing. on Inf., 135. 

Dows v. Fewell, i Foster (N. H.), 486. 
Sconce v. Whitney, 12 Ill., 150. 
Kuickerbocker v. De Forest, 2 Paige, 304. 


In the leading authority on this subject, a decree against an infant 
was opened on the ground that the conduct of the causes had been 
mismanaged by the solicitor. 

Effingham v. Napier, 2 P. Wms. 401; tid. 3 Bro. 
P. C., 340. 


In another cause relief was given, because the infant Aad grounds 
of defense which were not brought to the attention of the court or tn- 
sisted en at the hearing. 

Lloyd vy. Mansel, 2 P. Wms., 73. 
Sheldon v. Fortescuc, 3 P, Wms., t1t. 


The master principle established by these authorities is, that in 
the promotion of a suit in equity to touch the estate of an infant, the 
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court demands wéberrima fides from the guardian and the adversary, 
and will not tolerate the semblance of collusive conduct or any strat- 
agem to secure an advantage over the infant. In this respect the 
case must be without blemish. 

In coming to an intelligent judgment as to the good faith of this 
litigation, we ask the court to consider: 

Phat the guardian ad /ifem, agreed to an illegal notice to take 
Duckoer’s testimony. 

[fe made no objec tion to the deposition when returned under a 
void Commission. 

[le made no objection to the incompetency of Buckner to estab- 
lish a trust for himself and wife by his own oath. 

Ife made no objection, for the infant, toa single interrogatory 
ropounded to Duckner. 7 

Ile accepted an illeyal notice to take Darrctt’s testimony, and 
Made no Ly clron to it when returned. 

Ife made no objection to the general competency of the witnesses, 
Jane C. Kingsbury and Burnside, or specitically to any single inter- 
rovatory. | 
[le consented to the taking the depositions of Woodbridge, Short- 
hand Mitchell in a manner not authorized by law. 

No process or publication was ever taken out on the bill of the 
ofant he liigation was conducted to all respects like an agreed 


Phe guardian ad ///em, called no witnesses, ind cross-examined 


[le consented to and expedited a final hearing on the very day the 
Issues on the original bill were closed by replication, when under 
he law, the cause did not stand for hearing until the next term, sit- 
ung the third Monday of January. Gross Stat. p. 


~~ 4 wd ,. 
io S 34-) 
le consented to and expedited, so the tormer briet 


. y 
~~ counsel ad- 
Vises us, Pro forma decrees in the court below, so that, in fact, there 


4 


ever was any dGovd Ade bearing. 


uy 

* tts the policy of the fundamental laws, that all questions of law 
should be subject to at least two svlemn cousiderations and decisions 
before they should be considered as finally settled and determined, 
aod that in their tinal determination the court should have the advice 
ind assistance resulling trom the consideration and decision of the 


nferior tribucatls. 


f t TT] . — 
: in "2 ’ ] 
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| . Y ‘ 
Hew ana Nportah Maker, Luerevpy Causing Is Ward 8 interests to 
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De tried DV a Taise record 
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court nas termed “ the prope, anda CONVCHIENL Practice hic Procure 
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MeClay v. Vorris, 4 
Luos Vv. Capps, 12 | 
Cost v. ftose, 17 Ill., 276, 


— 
—" 
. 
, 


he habitually promoted the taking and use of ex Parle depositions, 
in distant states before unofficial commissioners, and with every Op- 
portunity to fabricate and distort testimony. 

He consented, for some reason not of record, that a false date 
should be given of the final hearing and decree, instead of the true 
one. 

Instead of requiring the infant’s adversaries to appeal in the 
ordinary manner required by law, he consented his ward’s case into 
a court sitting in four days thereafter. 

He tiled no abstract of the record, allowe: 
to submit the cause upon an abstract which concealed from the 
court all knowledge of the divers irregularities committed in taking 
the depositions relied on 

He failed to bring the infant’s whole defense to the notice of the 
court, or to assign proper errors. 

The cross-complainants profited by this collusion or gross neglect 
on the part of the representative of the infant, and are now in the 


<4 


the cross-c ymplainants 


possession of the fruits of the victory over this masterly inactivity. 

Does such conduct of an infant’s litigation, involving such large 
Interests, come up to the standard required by a pure administration 
of justice? lias the defense been vigorous: Has the infant had 
all his rights protected? [las the appointee of the court pushed all 
the defenses of which the record gives him advantage? Has there 
been nostratagem by which the infant's rights have been impaired? In 
short, has the practice of acourtof Chancery, as against its own 
ward, degenerated into such intolerable chaos and injustice, that a 
decree so obtained is without error and mamifestly just: 

In all the varied experience of this tribunal can a single instance 
be found where a case of such magnitnde was so openly and swiftly 


> | 


given away. From the beginning of the controversy, October 31st, 


to its appeal in January following, it was conducted with the un 
seemly haste which distinguished the ancient Dre Poudre. If fraud 


was in truth deliberately planned to appropriate an infant's property, 
by altered cross-bills, false records, void commissions, illegal testi- 
mony, a fabricated appeal and general inertness on the part of the 
suardian, there would seem to be a complete adaptation of the means 
to the end. 

We insist, considering the mysteries of this record collectively, 
“with all its imperfections on its head,” that the decree cannot be 


sustained. jf men are presumed to intend the necessary consequen- 


ces of their conduct. it 1s conclusively established that the cause of 
‘ } ’ : ? ] 4 - pe ee 7 ] «| a cy 
the infant has not had tar Pav, and that it Was rusned hrough 


was 


with lawless tactics and unseemly haste, with that precise purpose 
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[V. The decree of November 13, 1871, 1s contrary to law. 


We concede that, except in some few particulars noted elsewhere, 
this decree was rendered in pursuance of the opinion and mandate 
of this court on the former appeal. The principles of law therein 
announced are, of course, binding on the lower court, and on all 
parties in the record, as the pronounced law of Illinois, until qualitied 
by this tribunal. Without desiring to engage in any unseemly con- 
tention with the court as to the soundness of the construction of the 
statute of frauds there announced, we respectfully ask the court, if 
deemed essential for the protection of the minor’s rights, to re-exam- 
ine the legai conclusion on which the former appeal went off. 

It is evident that the opinion on that point proceeded dudztante, 
and that the court felt itself far from strong in the judgment which 
was reached, and that the case stood on the very boundary of the 
law. 

The legal proposition which we respectfully conceive to be unsound 
Is this: 

“Where there is any written evidence showing that the person 
apparently entitled ts not really so, parol evidence may be admitted, 
to show the trust under which he actually holds the estate; ” and, 
as otherwise expressed: “If letters afford evidence of the existence 
of a trust, the terms may be supplied @/sunde.” 

As authority in support of these propositions is cited the text of 
Grown on Statute of frauds, § r11, who in turn relies on Crzpps v. 
Fee, 4 Bro. C. C., 472; Hutchen v. Lee, t Atk., 447. Consulting 
Brown it will be tound that while he states such a proposition at 
the commencement of the section, he uses this language at the con- 
clusion: as 

“Lt would scem that the exception established in Cripps v. Fee, in 
favor of trusts partly manifested by writing ts difficult to reconcil 
with the plain language and policy of the statute requiring the trust 
(Liat is, the hole trust) to ip pe ar by written evidence.” 


Hillon T., page 62, merely states the proposition, gives Cr7pps v. 
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“Tf there be written evidence of the existence of such a trust, the 
danger of parol declarations against which the statute is directed, is 
removed.” And to support this is cited Furster v. Lule, 3 Vesey, 
im 600. ; 

And it 1s also observed, “and it appears from Forster v. Fale, 
(and other authorities), that if the letters afford evidence of the ex- 
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Surely this in wise appears in that case. It was an action to 
esiablish 4y /etlers and entries in the account bovks of the defendant, 
that he was a trustee for the fourth of a colliery for himself and the 
plaintiffs in equal shares. There was no parol evidence whateve 
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used or offered to supplement the writings, and the master of the 
roils, in dealing with the question as to what the writing should 
manifest, says, page 706, immediately following the citation made 
use of by this court: 

“ fadmit, it must be proved in toto, not only that there was a trust, 
BUT WHAT IT WAS. 

Zawuey v. Crowther, 3 Bro. C. C., 262, was not a case of trust 
at all, but a hill to compel a specific performance of an agreement 
to convey the White Hart Inn, in Benson Com., Oxford, the de- 
fendant having acknowledged éy /e¢/er an agreement for the sale 
thereof. The question was whether the letter took the case out of 
the statute: case makes no use whatever of any pi arol te stimony to 
supply the terms of the contract a/:uude. This case has been ques- 
tioned by Lord Redesdale ia Clan v. Croke, 1 Scho. and Lefroy, 
33, Who says he never could bring his mind to agree to this de- 
cision, and that Lord Thurlow was diflident of the opinion when 
delivered. 

In Cripps v. Fee, 4 Bro. C. C., 472, decided in 1793, the only 
parol testimony was that of the scrivener, who had omitied to pre- 
pare a conveyance as directed, to secure the grantee for advances, 
and as a trustee for the surplus, but had instead drafted an absolute 
conveyance. The master of the rolls in admitting the testimony, 
says that “the omission must be proven to be either by fraud or 
mistake, in order to introduce the parol evidence,” and that there 
was such evidence defors the deed. 

Lewin on Trusts is quote d as an authority to Support the propo- 
sition we contest. 

He indeed makes use of the language quoted in the opinion, but 
simply to the point that the trust need only be manifested, not 
created by writing, but as to the pomt whatthe writing manifesting 
the trust should contain, his authority is directly against the propo- 
sition. 

He Says, page O4: “Vol. only the fact of the trusi, but also the 
lerms of it, must be supported by evidence under signature” 

227. reported in 


O Hara v. ONeill, 7 Bro. Par. C., 


717. 


This is the report: 

« On the 20th of February, 1716, this cause was heard, when the 
Lord Chancellor declared that there appearing a trust sufliciently 
proven by letters of the defendant’s handwriting, and subscribed by 
him, besides the implied trusts which might arise or result to the 
plaintiff from the surrender of his lease for three years, this case 
was clearly out of the statute made for the prevention of frauds and 
perjuries.”’ | 

It seems to us the fair result of the cases cited by the court, is 
this: 

Cripps v. Fee. The admission of parol testimony was put by 
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the court exclusively on the ground of an omission in the deed 
through fraud or mistake, of which there is no pretense here. 

O'Hara v. ONeill. The trust was sufficiently proven by letters, 
and no parol evidence whatever was used. 

Forster v. Hale, and the text writers, Brown and Lewin, by no 
means ratify such doctrine, but do expressly insist that under the 
statute the ferms of the trust, as well as its ex7stence, must be mani- 
fested and proved by writing under the hand of the party. 

In Zawuney v. Crowther, questioned by Lord Redesdi le, the terms 
of the contract which the court was asked to enforce were ruled to 
be sufficiently collected from a letter of the defendant. 

When therefore, the authorities are gone into, it will be found that 
the construction of the statute of frauds which the opinion an- 
nounced, cannot be authenticated by the citations, and if the court is 
resolved to stand by its own late determination in such a novel read- 
ing of the law, it is at least without support from these authorities 
on which it apparently relies. 

With most respectful submission to the court, we conceive that to 
put such a reading upon the statute is also to do violence to its ob- 
vious letter and intent. 

Being a statute to prevent frauds and perjuries, it would seem to 
be clear, that the perjury which might be committed in establishing 
by parol the terms and conditions of a trust, and the persons en- 
titled and their respective interests, is as much within the reason 
and preventive scope of the statute as the perjury which might be 
used in establishing its existence only. The law designed to abolish 
all opportunity for either, and the construction asserted is therefore 
palpably destructive of its end and object. 

And so the text of the statute does not run “no trust shall be 
valid, which is not fart/y manifested and proven in writing, etc.; ” or, 
“7/s existence, at least, shall be manifested and proven in writing, 
etc.;”’ but “no trust shall be valid unless rr shall be manifested and 
proven in writing.” 

When it is reflected what are the ingredients essential to consti- 
tute a trust—a sufficient expression of its existence, an ascertained 
beneficiary, certainty as to the manner in which it is to be per- 
formed—it is difficult to argue that the statute is satisfied by a writ- 
ten manifestation of only one of the ingredients of a complete trust, 
and puts the other essentials to the hazard of parol. 

Proving by writing, simply that a trust of some kind exists but is 
undefined by the paper, is not proving any trust whatever. No 
court could vitalize such a declaration. Adding to sucha paper, by 
supplying the terms, subject-matter and beneficiaries by parol, and 
what results when a court of chancery undertakes to execute it by a 
decree? The particular trust enforced is not proven by writing at 
all. The essence of a trust are the beneficiaries and the terms and 
conditions, and these are manifested to the court through the danger- 
ous and prohibited medium of oral testimony. 
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Confident that the court has been misled into a hasty approval of 
an unsupported and unsound construction of the statute of frauds, 
we desire to present a collection of authorities, so direct and indis- 
putable, upon the points, that this court will not hesitate on re-ex- 
amination to abandon a proposition which is demonstrably erroneous. 

Beginning with the text-writers, we have heretofore shown that 
Brown and Lewin do not commit their judgments to the doctrine of 
the former opinion, but expressly condemn it. 

A standard authority on the law of trusts, thus expresses himself: 

“ The objects and nature of the trust must always appear from 
such writings with sufficient certainty, and also their connection with 
the subject-matter of the trust. Indeed, courts require demonstra- 
tion on the latter point, and the trust will not be executed if the pre- 
cise nature of 1t and the particular persons who are to take as ces/u7 
gue trusts, and the proportioas in which they are to take cannot be 
ascertained. When all the particulars properly appear from writ- 
engs sigued by the parilics, the trust will be executed. 

Perry on T., 54, § 83. 


Hilliard speaks to the same point: 

« A trust cannot be established by parol evidence, even though 
this goes to confirm other written evidence in showing the title to 
land not to be in the supposed trustee.” 

* Such. acknowledgment must show wof only the existence but 
the precise nature of the trust.” 

t Hilliard on R. P., 425. 


“ Therefore, if ¢he existence of a trust together with its precise 
terms and subject-matter, can be proved from any subsequent ac- 
knowledgment written and signed by the trustee, as by a letter, mem- 
orandum, or recital in a deed, it is sufficient.” 

Adams’ Egq., 28. 


And the note to the text is: 

“Any writing, no matter how informal, which declares what 
the trust is, will satisfy the requirements of the statute;” citing 
many authorities, English and American. 

«The object of requiring a writing is not thereby to declare or 
create a trust, but to furnish the requsite, and only competent evi- 
dence of an existing fact, namely: that there is a trust and confi- 
dence in the trustee in respect to the estate in favor of another, and 
which but for the statute might be otherwise proved. 

The evidence, however, should not only show that there is this trust, 
but what the trust ts.” 

2 Wash., 467. 


“ It is sufficient under the statute 7/ the ferms of the trust can be 
duly ascertained dy the writing.” 
4 Kent’s Com., 305. 
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The statute requires that the trust ‘should be manifested and 
proved by writing, plainly meaning that there should be evidence 
in writing, proving that ¢here was a trust and what the trust was.” 

“4242 ; ° 
Greenl. on Ev., § 266, p. 304. 


“ Verbal testimony is inadmissible, the policy of the law being to 
prevent fraud and perjury by taking all the enumerated transactions 
entirely out of the reach of any verbal testimony whatever.” 

1 Greenl. Cruise, 356, note. 


With varying language but striking unanimity these commenta- 
tors all come to the one conclusion, that the trust to be valid must 
be proven by writings which 77 sza, by force of their own contents, 
exhibit both the existence and the full nature and terms of the trust. 

Precisely this construction of another section touching the requl- 
sites of the written memorandum necessary to take a contract for 
the sale of lands out of the statute, has been repeatedly enforced by 
this and other courts. The law will not tolerate that the evidence 
of the agreement shall he partly in writing and partly in parol, but 
it must by force of its own contents exhibit the nature of the bar- 
gain. 

Boys v. Ayerst, 6 Madd., 316, was an action for specific perform- 
ance for sale of lands, evidenced by three letters, not containing, 
however, all .he terms of the contract. The opinion runs: 

‘It is immaterial therefore, what the form of writing is which 
expresses the agreement, and a letter is as effectual for the - purpose 
as adeed. It is immaterial too, what the form of the language is. 
/t is necessary only that the writing should evidence all the terms of 
the engagement by which the defendant consents to be bound, and 
which the court ts calicd upon to exccute.” 

And performance was denied. 

« Every agreement which is required to be in writing by the stat- 
ute of frauds mest be certain in itself or capable of being made so 
by reference to something else, whereby the term can be ascertained 
with reasonable preciseness or it cannot be «arried into effect. The 
rule is settled on the firmest basis,” citing many authorities. 


Abell v. Radcliff, 13 John, 296. 


On the hearing of a bill in equity to enforce a contract for sale of 
lands where there was written evidence of a bargain but not the 
entire terms, the highest court of Massachusetts thus expresses its 
views of the statute. 

« The memorandum does not, either in itself or dy reference to 
any other writing, contain the means of describing or identifying 
the boundaries of the land to be conveyed. It was, therefore, 
clearly insufficient to take the case out of the statute of frauds. Pa- 
rol testimony of a previous oral agreement which ts the only means 
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of identification referred to in the memorandum, cannot bz taken tn 
consideration tn order to complete it.” 
Wheelan v. Sullivan, 102 Mass., 206. 


“ The written note must cither by its own language or by reference 
to other paper, contain such a descr iption of the contract as shall dis- 
pense with the necessity of resorting to pa ‘al evidence lo supply any- 
thing essential to give it validity. aren it must state a_ stipulated 
price, although the letters int roduced show the defendant over his 
own hand, acknowles lged that he had bought the weol.” 

Ide v. Stanton, 15 Vt., 685. 
Blagden v. Bradbear, 12., bee 466. 
Clarke v. Wrieht, 1 << 

Broinley v. Feffre ys, 2 Vern., ATS. 
Eluun v. Kingscote, 5 B. & C., 583. 


A leticr from a purchaser to the vendor alluding loa parol agree- 
ment for the sale of goods, and enquiring whether they will be 
ready at the time agreed on, but not mentioning the quantity, qual- 
ity or price of the goods, or the time of payment, is not a sufficient 
memorandum to take the c ise out of the statute of frauds. 

Waterman v. Meigs, 4 Cush., 497. 
Morton v. Dean, 13 Met., 355. 


“Tt is a settled principle (citing many cases), that if the court 
cannot ascertain with reasonable certainty the terms of the agree- 
ment from the writing, or from some other r papers to which it refers, 
the writing does not take the case out of the statute. Wher agree- 
ment ts thus defective it cannot be su pplied by parol evidence, for thal 
would be at once to open the door to perjury, and to tutroduce all the 
mischief which the statute of frauds and perjuries was intended to 
prevent.” | 

Parkhurst v. Van Cortland, t John. Ch., 274. 


This court in the case of Dofy v. Wilder, 15 Il., 407, in a dis- 
cussion of the same section, and the essentials of the memorandum, 
decide that 

An auctioneer’s memorandum ssi on ts face, or in connection 
with some other writing, contain everything necessary to show the con- 
tract between the partics, so as to avoid a resort to parol proof. 

The reasoning and principle of the opinion last cited seem utterly 
irreconcilable with the views of the court in the previous appeal. 
Analyzing the two sections, can it be well asserted that the “ memo- 
randum ” is required to be more explicit than “the manifestation and 
“ proof of the trust;” that the latter can be helped by parol and the 
former not. If the recent conclusion of the court that it satisfies the 
law to prove the existence of a trust by writing and supply its terms 
aliunde, be a correct exposition of the statute, ought not the case of 
Doty v. Wilder to run thus: 
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‘+ An auctioneer’s memorandum must, on its face, show that the 
property was really bargained, but the terms of such bargain may 
be properly supplied by oral evidence.” 

We add a citation on still another portion of the same statute: 

«The memorandum to pay the debt of another must show ¢he 
whole terms of the contr act, and no resort can be had to parol evi- 
dence toadd to them, 


flail y. Soule, 11 Mich., 496. 


Passing now from the text-books and the decisions construing 
analogous selections of the same statute, we call the attention of the 
court to the adjudications on the precise point—what, under the 
statute of frauds, constitutes a sufficient manifestation of trust? 

In an early case in New York, Chancellor KENT was called upon 
to determine the standard of sufficiency. He thus states the point 
mooted, and his opinion: 

“Ts there a trust sufficiently manifested in writing to be recog- 
nized and enforced in this court? Zo take the case out of the statule 
of frauds the trust must appear in writing under the hand of the 

arly to be charged with absolute certainty as to its nature and terms 
before the court can execute it. A trust need not be created by writ- 
ing, but it must be manifested and proved by writing, and the doc- 
trine in Foster v. Hale (3 Vesey, 696,) és that the irust and the terms 
und conditions of it must suffictently appear so that the court may 
not be called upon to execute the trust ina manner different from that 
wntended.” 

Steere vy. Stecre, § Johns’ Ch., 1. 


In the recent case of Cook v. Barr, 44 N. Y., 156, which was an 
action in chancery to enforce a trust in lands evidenced by the terms 
of an answer aided by parol evidence, it was ruled by an unanimous 
court: 

«The deed and mortgage make no mention of the trust, and the 
only writing relied upon to prove it is this answer: Zhe parol evi- 
dence and the acts of the parties show clearly these alleged trusts, but 
these cannot be resoricd to to help out the pi ‘oof fur nished by the writ- 
wo. The writing must show that there ts a trust, and what it is, and, 
failing in this, it is tnsufficient,” 

«“ Under the statute it is necessary to prove, by writing, the whole 
trust, not only that there was a trust, but what it was, otherwise 
the object of this statute, which was to prevent frauds and perjuries 
in the proof of trusts by parol declarations, would have been 
thwarted.” 

Also: 

Dillaye v. Greenough, 45 N. Y., 438 


The remaining citation is Swzh v. Matthews, ruled in the English 
court of chancery in 1860, and reported in 3 De G. F. & J., 139. 
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On an examination of the case itself, we think no one will be dis- 
posed to question either its applicability or conclusiveness. 

The action was to fasten a trust upon certain realty, called the 
Dore lands, for the benefit of a Mrs. Matthews and her children. 

There were three letters and a memorandum signed by the de- 
fendant, which were relied on to manifest the trust, assisted by the 
oral evidence as to its terms. 

The case was exhaustively argued by such eminent counsel as 
Selwyn and Sir Roundell Palmer, and decided by Lord Justice 
Turner and Knight Bruce. 

Palmer arguendo was insisting that to prove the mere existence 
of the trust, in writing, satisfied the law and let in parol evidence, 
when he was thus inverrupted by Justice Turner: “ //ave you any 
author uly Sor the position that, x shen you have a writing’ showing that 
there isa trust, you may establish its terms by parol evidence” 

A single authority was mentioned by counsel, bearing that way, 
which was afterwards denied by the court, but neither Cr ipps v. 
Fee, Forster v. Hale, Tawney v. Crowther, or O'Hara v. O Neil, 
were alluded to, by either court or counsel, as authorities to sustain 
the right to call in oral evidence. If the most eminent equity judges, 
and the foremost man at the English bar ignore these cases as au- 
thority on the point, surely the courts of this country ought not to 
feel warranted in planting a decree upon them. 

Sir R. Palmer, feeling the policy of the statute leaning heavily on 
his construction, urged that the danger of perjury would be re- 
moved, if the party, over his own hand, manifested that there was 
a trust, but was again interrupted by the inquiry from the bench: 
Do you not let in the danger of perjury as between the ces/uc gue 
trust ? 

The opinion, after considering the statute itself, proceeds: 

“ The construction put by Lord Alvanley, in Forster v. Hale, has 
never been disputed. So far from being disposed to dissent from 
what Lord Alvanley said, I entirely agree in it, and think that he 
has put most reasonable, sound and just construction upon the sec- 
tion. 

I take it, therefore, that when this court is called upon to estab- 
lish or act upon a trust of land, by declaration or creation, it must 
not only be manifested and proved by writing, signed by the 
party by law enabled to declare the trust, that there is a trust, but 
it must also be proved by writing, signed as required, what that 
trust is.” 

Overborne by the weight of these concurrent authorities, ought 
the dangerous construction, placed upon the statute of frauds in the 
recent opinion, to stand upon the record as a precedent? 

Would not the construction lately advanced by the court substan- 
tially extirpate the statute and reduce the est«blishment of trusts to 
that vague and hazardous state alluded to by Lord Nottingham: 
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“when a way was opened to the lord chancellor to construe or pre- 
sume any man In England out of his estater” 

This doctrine that it is permissible by parol evidence to supply the 
terms of the trust, its subject-matter and ert is absolutely 
indispensable to the maintenance of the decree of which we com- 
plain. It is the pivot on which the whole controversy turns. For 
as we understand the opinion, it is conceded that without the admis- 
sion and aid of the conversations related by Buckner and Mrs. 
Kingsbury, the terms of the trust are not sufficiently established to 
authorize the court to execute it by a decree. 

We think, on a careful analysis of the opinion, we can justly go 
further, and claim that the theory of the case urged by the solicit- 
ors, and stated by the court, require the assistance of the conversa- 
tions to establish even the existence of any trust whaiever. In ether 
words, that the fact of a trust is collected not from the face or terms 
of the writings themselves, according to their ordinary import, but 
as admixed with the parol explanations imported into and made part 
of them. 

The very first item in the case is the illegal testimony of Buckner 
testifying to the existence of a parol trust, “and the subsequent letter 
and will were referred and adjusted to the conversations to which 
Buckner and Mrs. Kingsbury had previously deposed, precisely as 
though incompetent conversations were competently established facts 
which the court was authorized to consider in interpreting the mean- 
ing of subsequent papers. Necessarily this method of construction 
is referable to the admission and use of the testimony of Buckner, 
Burnside and Mrs. Kingsbury 

We have shown that their memone yes: is prohibited. Treating 
therefore, their evidence in the record without warrant of law, and 
not to be at all considered, we pray the judgment of the court on 
this proposition: Do the letter and the unattested will, by the natu- 

ral force of their own language, “ manifest and prove ” the terms of 
the precise trust set forth in the cross-bill, or the existence of any 
trust whatever? 

The letter says “ that Simon had made over the Chicago property 
tome.” The significance attached to the phrase “ made over ” 
results from linking the letter to the conversation and considering 
both together. Of itself it is not an uousual expression, and not at 
all indicative of a trust. According to both Webster and Worcester 
it is synonymous with * alienate,” “ transfer,” « assign.” * To make 
Over ” in conveyancing, means to transfer, alienate, put out of one’s 
possession, according to Burrill. 

2 Law Dict. 


The very words * make over ” have been by this court stated to 
be identical in legal import with “ assign,” “ set over,” and to im- 
port a fee. 


Vash v. Blake, 38 Mll., 369. 
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If the statement in a letter, that property had been “ made over ” 
to the writer by some conveyance is entirely insufficient, according 
to ordinary meaning, to manifest and prove that the writer holds 
only in trust, when the next step is taken into account, and the par- 
ticular conveyance alluded to in the letter is ascertained to be abso- 
lute on its face, without any trusts specified, and in concideration of 
natural love and affection, the writing not only does not manifest a 
trust but induces a strong presumption against one. 

« A conveyance absolute in its terms and in consideration of natu- 
ral love and affection, is repugnant to the existence of a trust.” 

Hill on T., 61 and cases in note. 
Miller v. Stokely, 3 Ohio, S. 194. 


Consider next the phrase in the letter that “ a new power of at- 
torney és therefore necessary for you and myself,” and that the new 
power of attorney was actually executed and put into operation by 
ihe assumption and exercise of absolute ownership in the property 
“made over.” Do such things manifest a trust, and that the per- 
son to whom property was so made over had it as a bare legal trus- 
tee for the title only, and without any rightful authority to go into 
possession and enjoy the rents and profits? Yet, such and none 
other, is the trust charged in the cross-biil and enforced by the de- 
cree. If the grantee was a naked trustee with no beneficial interest 
whatever, and with no right to claim the rents and profits, why was 
au new power of attorney “ therefore necessary ” ? 

The creation of the new authority, the assumption of dominion 
over the property, the entry into possession, and the receipt of the 
rents and profits were zzdzcia of absolute authority and are wholly 
irreconcilable with the idea of trusteeship. 

And so we think that it cannot be fairly collected from the lan- 
guage of the letter, or the absolute conveyance to which it referred, 
or the new power of attorney, indicating a change of title and entire 
and real ownership which it enclosed, that a trust was manifested 
and proven. | 

Can any such result be gathered from the unattesied will? The 
clause referring to Mrs. Buckner is not ear-marked as a declaration 
of trust, and set apart. It is the second of four subdivisions. They 
are all referable to the opening sentence of the will, which is this: 

« T leave this as a record of my wishes respecting ¢he disposition 
of MY property.” What was designed to be conveyed to Mrs. 
Buckner by force of the paper was, therefore, a portion of “ my 
property,” all of which he was undertaking to make disposition of, 
by his specific legacies, to his mother, sister, cousin, and then “ the 
‘ remainder of every description ” to his wife, and each and all of 
the devises are to be subordinated and so carried out that his wife’s 
yearly income shall never be less than $2,000. The clause to Mrs. 
Buckner stands in the will as a devisee; it purports to be a disposi- 
tion of the testator’s property; it is preceded by a devise, it is fol- 
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lowed by a devise, and it is absolutely necessary to read it ‘as a de- 
vise to make sense of the residuary clause. 
It is also to be observed that in each one of the subdivisions he 
prefixes the devise with precisely the same language: 
To my mother, Jane C. Kingsbury, / /eave— 
To my sister, Mary K. Buckner, / /eave— 
To my cousin, John J. Kingsbury, / /eave— 
The remainder of my property of every description / /eave to my 
devoted wife, Eva. | 
The first canon of construction requires that the words of a will 
are to be judged according to their strict and primary acceptation. | 
The words, “To leave,” necessarily imply a testamentary disposi- 
tion of property; a grant by will; and this is a matter of express 
adjudication. 
Docr v. Thorley, 10 East., 456. 


If Henry W. Kingsbury did not own this property he could not 
“leave” it. The employment of the term, therefore, indicates own- 
ership, and the lawful power of disposing of it by will, and excludes 
the idea of a mere trusteeship. 

The phrase “ so much of the Chicago property held in my name,” 
etc., measures the guantum of interest, the amount of “ my proper- 
ty’ which “I leave ” to my sister. 

The clause on which reliance is made to repel the idea of owner- 
ship, and manifest and prove a trust, we find stated as the second: 
item in the disposition of “ my property ”; it is preceded and fol- 
Jowed by undoubted devises; it 1s couched in the technical language 
of a devise, and precisely like the others, “I leave to,” and it is 
necessary to read it as a devise, to properly render the residuary 
clause. , 

If it can be read as a devise it ts wholly impossible to construe it 
as a declaration of trust. The two are repugnant. One is the ex- 
ercise of testamentary capacity, and the other the acknowledgment 
of the want of it. Now, had the paper in question been properly 
attested by two subscribing witnesses and the posthumous heir not 
been born, no possible objection could have been made to the valid- 
ity of this clause of the will as a devise. It has the operative lan- 
guage of bequest; there is a devisee in being and an interest devised 
capable of easy ascertainment. 

There is nothing obscure or ambiguous, and the language is ex- 
plicit, and no evidence could be considered to show the testator 
meant something different from what he had declared. 

When, therefore, Henry W. Kingsbury assumed the power of 
devising by will of property deeded to him, partly to his sister and 
the remainder to his wife, and employed the ordinary language of 
devise, it can scarcely be seriously claimed that his written act man- 
ifested and proved the existence of a trust for his sister in all such 
property. 
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The argument is, that not by chance, but designedly, the testator 
selected the phrase, the Chicago property held in my name” in 
order to evidence the lack of real ownership, and sufficient in law 
to change what else would have been a devise, into a declaration of 
trust. ‘The proposition immediately succeeding and touching the 
identical clause is that he was so young and inexperienced that he 
lacked the quite common information that dower was but a life 
estate. 

If Henry W. Kingsbury was in truth but a mere naked trustee 
of the property set forth in conveyance to him, it is incomprehens- 
ible that he should have so juggled this business. He was a mili- 
tary man. He received the discipline of a thorough and methodical 
education at West Point. He would necessarily have dealt with 
his ownership as a blunt soldier and a man of honor, and not left 
anything to the hazard of misconstruction. He would have said 
explicitly and without disguise, “ The property mentioned in the 
deed of May 15, 1861, is not mine. I am only a trustee to hold 
the title for my sister, Mary K. Buckner.” If the facts were so, it 
required no familiarity with the law of dower or wills or trust, for 
the testator to have thus recorded them. 

On the theory, however, that Buckner had been in the exclusive 
enjoyment of the common estate from 1856 to 1861; that he had 
received the income; that he -had sold a portion of the inheritance, 
and was chargeable with the proceeds; that the estate had been mort- 
gaged to over a $100,000, and that, from 1856 to 1861, young Kings- 
bury had received nothing whatever, and that in 1861 the income 
was inadequate to pay interest and taxes, and the property was in 
peril of being sold for default, it is not difficult to presume a value- 
able as well as a good consideration for the conveyance in question, 
and put the case on other ground than that of trust. On such a 
theory, the entire conduct of Henry W. Kingsbury is explicable, and 
especially his discriminating devise to Mrs. Buckner, of but a third. 
We contend the record, in its present shape, furnishes evidence on 
which the court can properly presume that this was in substance the 
nature of the transaction. 

After this considerable lapse of time, with one party to the trans- 
action dead, and the lips of the other sealed by the law, with no 
contemporaneous Ww ritings in explan: ation of the fact, it is not st urpris- 
ing that the infant heir should not be able to advance on the record 
a clear and entirely satisfactory explanation of every circumstance. 
Nor does the law require this at his hands, for, as a learned chancel- 
lor once observed: “The heir need not bring proofs to keep his 
estate, but the plaintiff must bring proofs to take it from him.” 

Pesos phrase, Simon “has made over the Chicago property” to 

e, and the expressiog, “the Chicago property, held in my name,” 
are scarcely enough. If the letter and will had been recorded, 
would this court deem them adequate, in and of themseives, to 
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charge those dealing with the property with notice that the apparent 
owner was not the real? 

LAWRENCE, J., in the quite recent case of Lantry v. Lantry, 51 
Ill., 458, where a trust in lands was sought to be proven, asserted 
the well established doctrine: “The rule is, even in that class of 
cases in which a trust can be established by parol, that such evidence 
is not regarded with favor, and the court will not act upon it if it be 
not strong and irrefragible, or if it be contradicted by other testi- 
mony.” Other courts have expressed the rule to the same effect. 

«The evidence must be certain and conclusive, so as to exclude 
every rational hypothesis to the contrary.” 

‘+ The trust must be established so as to remove all reasonable 
and well founded doubt.” 

«The courts will look anxiously for corroborating circumstances, 
and there should be no delay in the cestuz gue trust advancing their 
cause.” 

Casting from this record the prohibited testimony of Buckner, 
Burnside and Mrs. Kingsbury, and does there remain “strong and 
irrefragible ” testimony, within the phrase of the chief justice, to 
authorize the court to act? Has there been no suspicious laches? 

Is the case or the evidence to be regarded with favor, when the 
pretended cestui gue trusts have laid by certainly from 1865 (when 
the war closed and they were free to act), without, so far as the rec- 
ord shows, lifting a finger in assertion of a trust, involving the moiety 
of an estate constantly increasing in value? 

Is the theory to be regarded with favor, that the conveyance was 
in reality executed under circumstances of such emergency that 
Buckner was specially summoned by telegraph from Frankfort to 
Louisville to sign and acknowledge it (Rec., 100—answer to inter- 
rogatory 9), and yet that the grantee was not cognizant of its exist- 
ence until two months thereafter, and then only notified by a “casual 
remark,” in a third or fourth interview? (Rec., 83.) 

This court has said that a trust will not be enforced if the evi- 
dence is contradicted. 

Were Mrs. Kingsbur y’s testimony, at all competent, it would be 
well to compare her recollection of a conversation held nine years 
previous, with the averments in her cause against this infant for the 
assignment of dower. In 1868, she brought suit for, and recovered 
dower upon ¢he allegation and proof that this infant was the sole 
owner of this identical property, and that too by reason of the very 
deed in question. The law requires all parties in interest to be 
joined in such a proceeding. If this trust was a matter so un- 
doubted and notorious in the family, why did not Mrs. Kingsbury 
make Mrs. Buckner a party defendant to her dower suit as the real 
and beneficial owner of an undivided half. 

The Buckners were without doubt informed of this dower suit, 
its progress and its result. If they were the equitable owners of 
half the property involved, or had any interest, they had the un- 
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doubted right under the law to intervene and establish their equities. 
They knew of the existence and terms of the will now claimed to 
evidence the trust in their behalf. (Rec.,g90.) And they had employed 
counsel touching the very matter. (Rec., 91.) Is it not incredible 
that they stood by, knowing the facts, and let such a litigation pro- 
gress to a final decree, declaring the infant the owner of their prop- 
erty, and Mrs. Lawrence awarded dower in an estate never her 
husband’s without making a single effort to prevent such a con- 
summation. 

Believing that the court will make disposition of this decree, by 
reason of the matters which we have previously discussed, we do 
not deem it essential to remark at any length upon the remaining 
errors of this record. The attention of the court will, however, be 
briefly directed to them. 


VI. The decree of November 13, 1871, is indefinite and errone- 
ous as regards encumbrances. 


It orders (Rec., 153; Abst., 8), that a partition should be effected 
based on the quantity, quality and value of the premises, and the 
encumbrances thereupon. 

The decree is utterly indefinite and uncertain to voidness. They 
are not identitied in any manner, as to holder’s amount, or the prop- 
erty on which, they rest. No encumbrances were before the court, 
so that the decree could properly deal with such questions, and there 
were no allegations in the cross-bill as to existence, or amount of 
any such encumbrance so as to present an issue to enable the court 
to render any decree, and the certificate of evidence shows there 
were neither mortgages, judgments, nor any other encumbrances 
introduced in evidence. ‘The partition decreed therefore rests on 
this unknown quantity. The consideration of an indefinite amount of 
liens, not pleaded, not in issue, of which no evidence was adduced, 
and not ascertained by the decree. It is of the essence of a decree 
in chancery that it should be certain and specific, otherwise it must 
be reversed. 

Wernag v. Brown, 3 Blackf., 458. 
Lawrence v. Fast, 20 Ill., 338. 
Young v. Thompson, 14 ill., 381. 
Frye v. Bank of Jil, 5 Gilm., 338. 
Aldrich v. Sharp, 3 Scam., 261. 
Smith v. Trimble, 27 M., 152. 


This decree directing a partition, taking into account “ encum- 
brances,” without decreeing their amount or subject-matter, was 
impossible of execution. 

There was no allegation or praver in the cross-bill to authorize 
any decree to partition the property, taking any encumbrances 
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whatever into account. In that regard the decree is unwarranted 
by the allegations, and exceeded the prayer of the bill. 
Waugh v. Robbins, 33 Mll., 182 
Wilhite v. Pearce, 47 Ull., 415. 
MeCagg v. Heacock, 42 Ull., 153- 
Minnesota Co. v. Chamberlain, 3 Wall., 704. 
Forqguer v. forguer, 21% Ill., 294. 
Thompson v. Morris, 2 Chi. Ley. News, p. 210. 
Ohling v. Luitjens, 32 Ill, 23. 
Me Kay v. Bissett, § Gilm. +» 499- 


Even if the cross-bill had contained proper allegations as to the 
existence of encumbrances, there is no legal proof preserved in the 
record that there were any encumbrances whatever on the property, 
nor is it so found in the reciting portion of the decree. 

Whilhite v. Pearce, 47 Mll., 413. 
‘Waugh v. Robbins, 33 Ul., 181. 
Tibbs v. Allen, 37 Ml., 129. 

Adlgour v. Crawfor d, 51 Ill, 250. 
Pankey, Admr.v. Baum, §1 ‘Ti, 58. 


The court had no jurisdiction to decree as to encumbrances with- 
out the presence of the lien holders on the record. They are parties 
in interest in the property, within the meaning of the act touching 
partitions and must be before the court before the guantum of their 
interest can be decreed in any manner 

. Bingham v, Galloway, 1 13 lll., 68. 
Loomis v. filey, 24 Ill., 307. 
Marshall vy. Beverly, 4 Peters, 660. 
Seagrave v. Edwards, 3 Vesey, 372. 


Kester v. Stark, tg Ill, 328. 


The infant, unguestionably, has the right to have all the encum- 
brances before the court, that they may ‘he concluded by the same 
decree which purports to bind him, and so have the question of their 
interests settled in the one litigation, and thereby make the decree 
finally effectual as to every interest. 

McDaniel v. Bissel, 19 Ul., 225. 
Broker v. Deveraux, 8 Paige, 512. 
Payne v. look, 7 Wallace, 425. 
Story v. Livingstone, 13 Peters, 375- 


Von constal that the assumed encumbrances, in consideration of 
which a partition is founded, are the true ones. The holders are 
not concluded, and therefore nothing can be said to be established. 
Is that approval practice, in any case, more especially where an in- 
fant is concerned? 
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VIL. Zhe report of the commissioners in partition was illegal, 
and the court had no authority lo receive or acl t pon a. 


The decree appointing them, furnishes the grant and limitations of 
their authority. It empowers and requires them to take “ the oath 
required by law, make the partition, and report in the manner di- 
rected by the statutes.” 

That decree was enrolled on November 13, 1871. The law re- 
quires the commissioners in partition to report at the same term of 
court during which they are appointed, or the succeeding one, 
(Gross Stat. p. 474, § 9). 

The ‘statute is explicit and peremptory. It is a limitation on the 
power of the commissioners which the’ Circuit court was not at lib- 
erty to disregard. ‘The case comes within the ordinary principle 
that a naked statutory power must be strictly pursued, and that 
when the law plainly limits the time within which an official act 
shall be performed, it cannot legally be done thereafter. 

| Tibbs v.. Allen, 24 Ill., 120. 

flickenbotham v. Blackledger, 34 Ml., 231. 
McLaughlin v. Thompson, 55 ill., 249. 
Ewing v. Bailey, t Scam., 421. 
Turney v. Turney, 24 Ill., 625. 

Reynolds v. Wilson, 15 Ill., 394. 


The report of the commissioners was not made at the November 
term, when they received their appuintment, nor at the December 
term. The report was made on January 22d, at the January term, 
1872, when the decree did not authorize it and the statute forbade 
it. The authority of the commissioners, by the plain language of 
the law, did not survive the December term. Any act done or re- 
port made after that statutory limit is not an official act; it is not a 
legal act and cannot be noticed by the court. Failing toreport with- 
in the time required by law there should have been a new appoint- 
ment and oath. <A decree of partition based on the void report of 
commissioners whose authority had lapsed, has but a slender founda- 
tion. 

The pretended report of the commissioners is likewise illegal, be- 
cause they proceeded to erect themselves into a judicial body and 
exercise judicial functions, contrary to law. 

We have before seen that the decree is wholly indefinite as to the 
encumbrances which the commissioners are to take into account in 
dividing the property. 

It will be observed that the commissioners proceed gravely to 
supplement that defect in the decree by undertaking to make cer- 
tain the encumbrances with which they had to deal. Accordingly 
they report (Rec., 157) that “they find the following encumbrances 
on the real estate and premises described in said decree, and they 
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have divided and allotted them as hereinafter stated, to wit: ” stating 
nine encumbrances aggregating $150,000, which they decree to be 
existing and to be paid by the infant and Mrs. Buckner. 

And they further proceed to find and report that the interest has 
been paid except some arrearages, and in making the partition they 
have only considered the principal sums due, etc. 

Such a partition cannot stand. 

In what nook or corner of the statute or decree can warrant be 
found for such a proceeding? To ascertain the existence, validity 
‘and amount of encumbrances is a judicial act. It is determining 
the rights and interests of the parties, and this only the court 
can do. 

flickenbotham v. Blackledge, 54 Ill., 318. 
Gross Stat., p. 475, § 15. 

flall v. Marks, 34 Ill., 360. 

flughes v. Streetor, 24 lil., 649. 

Wilhite v. Pearce, 47 MIl., 413. 


By the decree appointing them the commissioners were directed 
to partition the land, not to ascertain or allott any encumbrances. 
Even without the constitutional prohibition there is an entire want 
of authority to do the acts on which they base the partition. 

Shower v. Lynn, 2 Howard, 43. 
Brignardello v. Gray, 1 Wallace, 627. 
Corwith v. G riffing, 21 Barb., 9. 

Farzier v. Pankey, t Swan. (Tenn.), 95. 
flickenbotham v. Blackledge, supra. 


The commissioners took no oath either to ascertain or apportion 
any encumbrances. 

They report they “find” certain encumbrances. 

How do they “find” such facts? Presumably on proof. 

But there is no proof preserved in the record to support any such 
finding, or to show that any encumbrances whatever exist upon the 
property. 

The commissioners were directed by the decree to make parti- 
tion of the Kingsbury tract lying south of the center of On- 
tario street, and east of the north branch of the Chicago river. 
(Rec., 153.) 

They proceeded te make partition of the property lying south of 
a line three feet north of the center of Ontario street, and property 
rights running to the wes? dank of the north branch. 

"The decree itself establishes a trust in the entire Kingsbury tract 
of thirty-five acres, running north to Sedgwick’s addition, accord- 
ing to the deed from Kinzie. It directs a conveyance by the master 
of. an undivided half of all that tract, and then partition is only de- 
creed of a portion of the premises so conveyed by the master running 
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north only to Ontario street. (Rec., 153.) And then the commis- 
sioners proceed to divide still another area, different both from the 
decree of trust or the order of partition. (Rec., 155-) If the 
partition exceeded the authority vested by the decree, it is a nullity. 


VIII. Zhe decree of the Circuit Court, receiving and acting npon 
the illegal report of the commissioners, was void. 


If we are correct in the proposition immediately preceding, this 
follows necessarily. It is obvious error to act upon an illegal report. 
The report of the commissioners presented without authority of law 
at the January term, basing partition on facts found by usurped 
judicial action, and without proof in the record to support any such 
finding; alotting unproven liens and dividing different property from 
that which they were directed to partition, connot sustain any final 
decree of partition, and it was error for the court to receive it and 
decree partition and allot encumbrances upon the faith thereof; or 
decree that the infant should pay $75,000 of debt without any alle- 
gation or prayer in the cross-bill or proof in the record to authorize 
such a decree. 


IX. Zhe court erred in directing the receiver in another cause to 
report in this cause, and tn ordering such receiver to pay out funds in 
his hands to Mrs. Buckuer. 


John Woodbridge was a receiver holding the entire property de- 
creed by the court to belong to the infant in the dower suit brought 
by Jane C. Kingsbury. It is a practice without precedent or reason 
to support it, to move and manage a receiver as to his official acts" 
in any other manner than by decrees and orders in the identical cause 
in which he is appointed. “His receivership was not perambulatory. 
It was not possible for Mrs. Beckner, in accordance with sound 
equity practice,to undertake to exercise control over a cause to which 
she was not a party, by procuring the court on her motion in this 
cause, and on ex parle affidavits, to first order the receiver in a dif- 
ferent litigation to report, and then to pay over trust moneys to her 
in consequence of his report. 

The position that the receiver had somehow abdicated his trust as 
to half the property, immediately succeeding the announcement of 
the former opinion of this court, and became by treaty Mrs. Buck- 
ner’s agent, is without strength. Such an act would be illegal. He 
stood undischarged of his trust until the order of the court dis- 
charged him. As the court’s hand he still held all the property. 
All insurance policies were in his name, and he had collected and 
was collecting the moneys thereon solely as empowered by the court 
sitting in another cause. When he files his account current in the 
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cause in which his appointment was made, he can produce as his 
only voucter for the disbursement of $25,000 to Mrs. Buckner, a 
decretal order in this cause, ordering a disbursement in another. 

This was not only irregular, considered as a matter of practice, 
but the particular decretal order is inequitable and erroneous. 

‘he receiver, it appears, acting under the orders of court made 
in the dower suit, had bought a building on lot 5, on the falling in of 
a lease, that he had contracted a debt therefor, and had executed a 
note as receiver under the orders of the court. That building was 
destroyed by fire in October, 1871. The receiver had in hand about 
$49,000 of moneys, collected from insurance policies resting partly 
on the very building for which the fund was in debt for the pur- 
chase. Mrs. Buckner asked and procured an order requiring the 
receiver to pay her the full gross half of all the insurance money 
without any deduction whatever for the receiver’s indebtedness of 
$25,000 which bought the very house on which many of the policies 
rested. | 

The other half of the insurance moneys is of course exhausted in 
the payment of the liabilities of the fund incurred under the order 
of the court and the infant gets nothing. Under that order Mrs. 
Buckner has received about $25,000, and out of the entire insurance 
fund the appellant has not received a penny. 


X. St was error for the court below to overrule the special ex- 
ceptions, and decree a partition of the property alluded to as the Spen- 
cer mortgage tract. 


The facts disclosed by the record, and on which we rely in this 
connecuon, are these: 

Julius J. B. Kingsbury and Buckner executed a deed of trust on 
this property, to Corydon Beckwith, to secure an indebtedness of 
$8,000 to Joseph Spencer. The deed contained a power of sale on 
ten days’ notice. It appears that when Buckner was in the contro! 
and management of the estate, he suffered default to occur in the 
payment of interest. That default continued when the property 
was deeded to Henry W. Kingsbury, and until April 21, 1862, 
when the trustee, in consequence of such default, made sale of the 
property, in accordance with the power, to Miss Emily Spen- 
cer, of Hartford Conn., and executed a deed conveying to her the 
legal title. She went into possession of the property, and the re- 
ceipts of the rents and profits, and so continued until in 1864, when, 
in consequence of the solicitations of Mr. Latrobe, she conveyed the 
property to Thomas Swann, in trust, to repay himself $10,000, 
which he had advanced to the boy to buy the property back, and, 
that being paid, on the further trust, to then convey the property to 
the infant, and, in the meanwhile, to allow the guardian of the boy 
to receive and enjoy the rents and profits. 
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The title papers, or full abstracts, are set forth in the certificate of 
evidence. 

_ The court, on these facts, decreed partition of this tract, which 
action we assign for error. 

It will be noted, with reference to this particular tract of land, 
that when Henry W. Kingsbury died, in September, 1862, he was 
not its owner, nor did he have e any interest, or expectancy, or right 
of redemption therein. Whatever the state of the equities, or the 
existence of a trust for Mrs. Buckner as to the half of the remaining 
portion of the estate, the sale under the paramount title, and for a 
default dating back to 1860, extinguished title and trust together, 
and vested a new and perfect title in Miss Spencer. When the 
infant was born, he did not inherit this property, burdened with a 
trust, or in any other manner. As to all the other property, the law 
of descent cast on him the legal estate. To this he had neither 
legal or equitable title, and his present equitable rights in it do not 
come from or through his late father at all, but were created solely 
by contract with, and purchase from the holder of a perfect title. 

The purchase from Miss Spencer was not a redemption, for no one 
had any right of redemption. 


Purdy v. McHenry, 13 Ml., 231. 


No condition of trust existed between Mrs. Buckner and the 
infant, as to this portion of the property at least, and he was at lib- 
erty to negotiate for it, and no trust arose, either from the purchase 
or the reception of the equitable title. 

The doctrine of equity forbidding trustees to acquire the title to 
trust property, or make any contract touching the same, is not 
applicable. This tract was not trust property. The infant was 
under no obligation to any one whatever concerning it. 

And it is to be noted that constructive trustees may, in absence of 
notice of the trust, purchase even the real estate and hold it dis- 
charged 

Giddings v. Eastman, 3 Paige, 561. 


The equities arising on the conveyance from Miss Spencer are 
identical, it seems to us, with the case of 
I Hoff. Ch., 192. 
Rogers v. Simmons, 55 ill., 76. 


In the latter case a guardian of heirs purchased property which 
had once belonged to the father of his wards, on the representation 
that it was being procured for their benefit, but it was ruled that no 
trust arose on the purchase which equity could enforce. 

This difficulty also suggests itself. On the present structure of 
the cross-bill, can relief be had and partition decreed as to this trust? 

It is not enforcing the same trust on which the other relief has 
been decreed. 
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Thomas Swann is not a party. Can the validity and effect of the 
trust deed he holds be tried in his absence? Can a decree be en- 
rolled in substance annulling that conveyance unless he is a party 
to the suit? 

It is established beyond question that Thomas Swann is the legal 
owner of this tract, and itis not competent to partiuon property when 
the holder of the legal title is not before the court. There is an en- 
tire absence of jurisdiction. 

Williams v. Wiggand, 53 Ul, 233. 

Schreider v. Seibert, 50 lil., 255. 
Kester v. Stark, 19 Ill, 32. 
Hlickenbothanm v. Blackledge, 54 Ml, 318. 


A decree undertaking to vest the legal tide to this tract of land in 
the appellant and Mrs. Buckner, when it is undeniable on the proof 
in the record that the legal seizin is in Thomas Swann, is beyond the 
power of the court to enter. 


XI. “t was error to decree costs against the defendant. 


It was not so ordered in the former opinion, and we apprehend it 
is not correct practice to award costs against infant defendants in 
chancery. Their case is exceptional. 

Waring v. Crane, 2 Paige, 79. 
Hill on ‘Trust, H 29. 
Story Eq. Pl, § 59. 


He cannot be charged with any default or laches in failing to ac- 
knowledge or execute such a constructive trusteeship, even if one 
existed, for he had no capacity to do either, and costs in chancery 
are imposed by way of penalty for refusal to do eguity without suit. 

It has even been ruled by as high authorities as Lord Eldon, that 
it is error to decree for an account against an infant for receipts dur- 
ing minority. 

flindmarsh v. a ree, 3 Russell, 324. 
Camu v. Mowatt, 2 Edw., Ch. 60. 


We ask that this decree shall not be permitted to evade the gripe 
of justice, because a former opinion had been surprised out of the 
court on illegal testimony, undue practice, and on a surcharged re- 
cord. This “tribunal has full possession of the cause, and can ad- 
minister the same relief which the infant undoubtedly could secure 
in a bill to impeach the decree for the manifold errors and frauds 
upon him in the record. 

We submit that the decree of November 13, 1871, and all pro- 
ceedings subsequent thereto, snould be reversed, and the cause re- 
manded for a new trial, to the end that the illegal testimony of the 
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adverse parties to the record may be stricken out, and the infant may 
have his fair opportunity to advance testimony, to give his version 
and explanation of this business, and to defend his inheritance on all 
the grounds which equity and the facts do warrant. 

Is this court persuaded that full and substantial justice has been 
done on a hearing of but one side of the controversy. Is that a 
well-attested method adopted by equity to arrive at an understanding 
of the whole truth? The cause of this infant was substantially 
rendered inarticulate by the feigned hearing and decree of December, 
1870, and we now prav the court to unloose those bonds of silence 
and give him opportunity to be fully heard. 

Henry W. KINGsBury, 
By Anson SPERRY, 
Guardian ad Litem. 

Henry CRAWFORD, 
Solicitor. 
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NORTHERN District OF ILLINOIS. | ss. I, William H. Bradley, 
clerk of the Circuit court of the United States, for said Northern 
district of Illinois, do hereby certity the above and foregoing to be 
a true and correct copy of Exhibit “D” filed in said court on the 
Sth day of May, A. D. 1878, in the cause wherein Henry W. 
Kingsbury is the complainant, and Simon B. Buckner cé a/. are the 
defendants, as the same appears from the original thereof now re- 
maining in my custody and control. 


_[Seal of the Circuit Court, In testimony whereof, I have hereunto 
U.S., Northern Dist., I!linois, 4 
1856. | 


set my hand and affixed the seal of said 
court, at my office in Chicago, in said 
district Northern division, tae 26th day of 
November, A. I>. 1880o. 

WiLiLiAmM H. BRADLEY, 
Clerk. 
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This appeal is prosecuted to reverse a decree dismiss- 
ing for want of equity a bill filed on behalf of appellant 
by his guardian, to set aside a decree rendered against 
him in the Circuit court of Cook county, in the State of 
Illinois, by which he was deprived of a large portion of 
the estate which he inherited as_ heir of his father, upon 
the ground that the same was held_ by his father in trust 
for Simon B. Buckner and his wife. The bill so dis- 
missed sought to impeach said decree for the reasons 
that said decree was procured by collusion with appel- 
lant’s guardian ad litem; that the court entering said de- 
cree was without jurisdiction, and that the decree was 
erroneous, as shown by the record of the proceedings 
upon which the same was entered. 


2 


Julius J. B. Kingsbury, an officer in the army of the 
United States, and the grandfather of appellant, died in 
June, 1856, intestate, owning a large amount of real 
estate in the city of Chicago, leaving him surviving his 
widow, Jane C. Kingsbury, and his two children, Mary 
J. Buckner, the wife of Simon B. Buckner, and Henry 
W. Kingsbury, father of appellant, his only heirs at law. 
At the time of the death of said Kingsbury, and for 
some time prior thereto, Simon B. Buckner, his son-in- 
law, was residing in Chicago, and was acting as his agent 
in the general management of his Chicago property. 
Buckner continued to live in Chicago until 1857, when he 
removed to Kentucky, where he had formerly resided, 
and about the same time an arrangement was made with 
Ambrose E. Burnside to take charge of the Chicago 
property under his direction, which arrangement con- 
tinued in force until the 15th day of May, 1861. On the 
15th day of May, 1861, Simon B. Buckner and Mary K. 
Buckner, his wife, executed and acknowledged the fol- 
lowing deed: 

“« Be it known that Simon B. Buckner and Mary K. 
‘‘ Buckner, his wife, of the city of Louisville and State 
“of Kentucky, inconsideration of the sum of one dollar 
‘in hand paid and the natural love and affection we bear 
“to our brother, Henry W. Kingsbury, do hereby grant, 
“ bargain, sell and convey to said Henry W. Kingsbury, 
“of the United States Army, his heirs and assigns for- 
“ever, the following property, viz: 

“One undivided half of lots number five (5) and six 
(6), in block number thirty-five (35), in the original 
“town of Chicago, in the county of Cook and State of 
“ Tllinois, and also all of our right, title and interest in the 
“ Kingsbury tract, so-called, being the tract of thirty-five 
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“acres, more or less, purchased from James Kinzie by the 
“late Major Julius J. B. Kingsbury, of the U. S. 
‘* Army, as per deed of said Kinz‘e, on record in the 
“clerk’s office of Cook county, Illinois; the said tract 
“being the south half of what remained of the north-west 
“quarter of section nine, in township thirty-nine, range 
“fourteen, in said Cook county, Illinois, after deducting 
« therefrom the town of Waubansia. The other interest 
‘in said land and tenements, etc., included in this deed, 
«now belongs to said Henry W. Kingsbury, as one of the 
“heirs of the late Major J. J. B. Kingsbury, and the en- 
“ tire property being subject to the dower interest of 7s 
«Jane C. Kingsbury. 

«To have and to hold the same to the said grantee, 
‘‘his heirs and assigns forever, the grantors covenanting 
“that they will warrant the property hereby conveyed. 

“In witness whereof we have hereunto set our hands 
“and seals at Louisville, this fifteenth day of May, 
“1861.” (Rec., 103.) 

Said deed was sent to Chicago by a messenger, with a 
letter to D. W. Mitchell, the agent in Chicago who had 
charge of the collection of the rents of the property, 
which letter directed Mitchell to place the deed on record 
‘and to report all further collections and business to Gen. 
« Burnside; that he (Buckner), didn’t wish to be consulted 
« inthe matter any further.” (Rec , 162-164.) The deed was 
placed on record, and thereafter all surplus rents col- 
lected were sent to Gen. Burnside, and neither Buckner 
nor his wife were consulted in regard to the 
management of the property, nor any of the rents 
accounted for to them until after the entry of 
the decree now sought to be set aside, which was ren- 
dered in 1872. The said deed was executed and re- 
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corded without the knowledge of Henry W. Kingsbury, 
the grantee therein named, and without any agreement 
or understanding in relation thereto, between the grantors 
and the grantees therein named. (Rec., 112.) In the early 
part of July, 1861, Kingsbury was notified that the prop- 
erty had been deeded to him, and he remarked “ that 
was all right, or very well.” (Rec., 113.) On the 23d 
of October, 1861, Kingsbury, appellant’s father, wrote a 
letter to his mother, who had a right of dower in the 
property, saying: 

«TI spent all the morning with Burnside yesterday. 
‘He states, as I told you, that Simon had made over all 
“the Chicago property that was held in his name to me. 
+A new power of attorney is therefore necessary from 
‘you and myself. We made one out. I signed it. Burn- 
“side will send it to you. I send you a copy for your 
“own keeping and keep one for myself.” (Rec., 147.) 

Under the power of attorney, a copy of which will be 
found at page 58 ofthe record, Gen. Burnside took charge 
of the Chicago property, and continued in charge of the 
same until the death of Henry W. Kingsbury. Henry 
W. Kingsbury was an officer in the United States army, 
and was killed at the battle of Antietam, in September, 
1862, leaving a widow, and subsequent to his death ap- 
pellant was born, and was his only heir at law. Before 
his death said Kingsbury wrote and signed the following 


document: 


« Expecting soon to start upon a military expedition 
“ where death may overtake me, I leave this as a record 
“of my wishes respecting the disposition of my prop- 
‘s erty. 


“To my mother, Jane C. Kingsbury, I leave twenty 
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“thousand dollars, or so much of my Chicago property 
‘as upon fair appraisal may be valued at that amount. 

«To my sister, Mary Jane Buckner, I leave so much 
“of the Chicago property held in my name as shall 
‘amount to one-third of the property in the city of Chi- 
« cago, Illinois, left by my father, Julius J. B. Kingsbury, 
« deceased. 

“To mv cousin, John J. D. Kingsbury, I leave my 
“property in Waterbury, Connecticut, and, in addition 
‘thereto, five thousand dollars, which I trust he will ex- 
«pend in completing his education. 

“The remainder of my property of every description 
“T leave to my devoted wife, Eva. 

«] desire, moreover, that the provisions of my _ will 
“may be so carried out that the yearly income of my 
«wife, for her own personal support, shall never be less 
«than two thousand dollars ($2,000. ) 

«+ As executors I name General Ambrose E. Burnside, 
“of Rhode Island, and Captain John Taylor, Com. 
« Dept., U. S. Army. 

«Signed at Fortress Monroe, Va., March 25th, 1562. 

“ TWenry W. KINGsBuRY, 
“rst Lieutenant, 5th Regt. Artillery, U. S. Army.” 
(Rec., 92.) 


On the 16th day of September, 1861, Simon Bb. Buck- 
ner entered the Confederate army in Nashville, Tennes- 
see, and remained in that service until the close of the 
war in 1865, and held successively the positions of 
Brigadier General, Major General, and Lieutenant Gen- 
eral, under commissions issued under the authority of the 
President of the Confederate States. 

The will signed by Henry W. Kingsbury was not exe- 


cuted in such a manner as to be a valid will under the 
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laws of Illinois for the disposition of real estate, and 
no provision being made therein for his son, under the laws 
of Illinois, it would in no event affect the interest in his 
estate which in the absence of the will would descend to 
his son as his heir. No claim of any kind was made to 
the Chicago property by Simon 5b. Buckner or his wife 
until May, 1870. On the 9th day of Mav, the said will of 
Henry W. Kingsbury was admitted to probate in Vir- 
ginia. (Rec., 93.) On the 11th day of July, 1870, an 
authenticated copy of said will of said Kingsbury, and 
the probate thereof in Virginia, was presented to the 
County court of Cook county, and an order entered that 
said will and the proof thereof should be treated and con- 
sidered as available in law in like manner as wills exe- 
cuted in the State of Illinois. On the 18th day of July, 
1870, Corydon Beckwith, as the next friend of the appel- 
lant, who was then under eight years of age and residing 
at Newport, in the state of Rhode Island, filed a bill in 
the Circuit court of Cook county, alleging ownership of 
the Chicago property by appellant as heir of his father, 
subject to the dower right of his mother and his grand- 
mother; the making of said alleged will by appellant’s 
father and the probate thereof as above stated and alleg- 
ing that said will was a cloud upon appellant’s title, and 
that the same was not a good will for the purpose of pass- 
ing the title to real estate in the State of Illinois, 
and that even if the same was valid appellant would be 
entitled to receive out of the estate of his father the same 
as if he had died intestate, and that, being the sole and only 
heir of his father, that he inherited the whole of his 
fathers estate, subject to the dower of his mother, and 
praying that said will might be declared null and void as 
constituting a cloud upon appellant’s title, and that the 
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Buckners might be enjoined from asserting any interest 
in his estate under or by virtue of said will. On October 
31, 1870, Simon B. Buckner and Mary K. Buckner filed 
their answer to said bill, and on the same day filed their 
cross-bill against appellant and others, in and by which 
said answer and cross-bill the said Buckner and wife 
alleged that the deed herein mentioned of the 15th of 
May “ was made without any consideration, contract, ar- 
“rangement, bargain or promise whatever, and while the 
«said Henry W. Kingsbury was ignorant thereof, and 
‘the deed was made under the circumstances herein set 
«forth, the sole purpose of your orators in executing the 
‘same was to vest the title of the property described in 
«said deed in trust, and there was no purpose whatever 
+ on the part of either of your orators to make a gift of 
“ said property, or any part thereof, to the said Henry W. P 
« Kingsbury, or to grant the same to him except as a naked 
“trust without any beneficial interest, and your orators, 
“advised by counsel, claim that by the rules of equity a 
“trust created by implication of law or a resulting trust, 
« arose for the use and benefit of your orators to the ex: 
“tent and according to their respective interests in the title 
“ when such deed was made.” (Rec., 67.) Onthe 25th of 
November, 1870, Corydon Beckwith was appointed guar- 
dian ad /item of appellant,on the motion of the complainants 


in the cross-bill, and on the 2d day of December said guar- 
dian ad /item filed the answer of appellant to said cross-bill. 
No process or notice of the filing of said cross-bill was 


served upon said minor, who at the date of the filing 


thereof, resided in the State of Rhode Island. The 


complainants in the cross-bill took the deposition of 


several witnesses in support of their said cross-bill, the 
last deposition taken being that of John Woodbridge, 
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which was taken on the 28th day of December, 1870. 
(Rec., 173.) After the taking of said deposition on the 
28th day of December, 1870, and on or before the 31st 
day of December, an order was entered nunc pro tunc as 
of the 24th of December, dismissing both the original and 
the cross-bi'ls. An appeal was prayed by the complainants 
in the original and cross-bilis, and by agreement of par- 
ties appeal bonds were waived and the appeals taken to 
the Supreme court of Illinois, in the Central grand divis- 
ion instead of the Northern grand division, which includes 
Cook county, where the decree was rendered. No evi- 
dence whatever was taken on behalf of the minor upon 
the issues formed under the cross-bill, and no cross-inter- 
rogatory was propounded by his guardian ad /ilem to 
any witness whose deposition was taken in support of 
the cross-bill. In the absence of an agreement, under 
the statutes of the State of Illinois the case could not 
have been heard in the Circuit court until the January 
term, commencing on the 3d Monday in January, and in 
the absence of an agreement the appeal from the Cir- 
cuit Court would have been heard in the Supreme 
court, sitting in the Northern grand division, the next 
term of which was held in September, 1871. The 
order was entered nunc pro tunc as of the 24th of De- 


cember, as it was necessary even under agreement of 


parties that the decree should be entered ten days before . 


the first day of the term of the Supreme court at which 
the appeal was heard. The first day of the January 
term, 1871, of the Supreme court in the Central grand 
division was the third day of January. The transcript of 
the record was filed on the 4th day of January and under 
the rules of practice then in force in the Supreme court 
of Illinois, all the cases at said term were tried within 
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three weeks of the first day of the term. The result of 
this proceeding was that the case was submitted to the 
Supreme court on final hearing within three weeks of the 
taking of the depositions in support of the cross-bill, 
without any evidence having been taken on behalf of ap- 
pellant and without any no'ice in fact ever having been 
given to him of the filing of said cross-bill. The Su- 
preme court upon the case as submitted to it, reversed 
the order of the Circuit court dismissing the cross-bill, 
and directed the entering of a decree finding that the 
property conveyed by the deed from Buckner and wife 
to Kingsbury was held in trust by Kingsbury, and that 
the same should be reconveyed, and that a partition of 
the property should be made in accordance with the 
rights of the respective parties. No petition for a 
rehearing was filed on behalf of the appellant, 
and the Circuit court entered the decree in pursuance 
of the order of the Supreme court. An appeal was 
taken from the decree so entered to the Supreme court 
and on the hearing in such appeal the Supreme court held 
that the only question was whether the Circuit court nad 
erred in entering said decree, and held that there was no 
error as the Circuit court had merely followed the direc- 
tions given by the Supreme court, and that the correct- 
ness of such directions could not be called in question in 
an appeal from a decree entered in pursuance of the 
mandate of the Supreme court. A motion was also 
made in the Supreme court to vacate its original judg- 
ment, but this motion was denied. The term having 
elapsed, the Supreme court had no jurisdiction over its 
former judgment. An original bill was then filed by the 
guardian of the minor in the Circuit court of Cook 
county, to set aside the decree of the Circuit court en- 
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tered upon said cross-bill upon the grounds of error, want 
of jurisdiction and fraud and collusion. A plea was filed 
setting up the former proceedings as a bar, in connection 
with an answer denying fraud and collusion in said pro- 
ceedings. Upon the hearing the Circuit court sustained 
the plea and answer, and dismissed appellant’s bill. From 
the order so entered appellant perfected his appeal within 
two years after attaining his majority. 


ASSIGNMENT OF ERRORS. 


1. The Circuit court erred in finding the issues for 
the defendants, Simon B. Buckner and Ambrose E. 
Burnside, upon the plea filed by them. 

2. The Circuit court erred in finding that no replica- 
tion had been filed to the answer of Simon B. Buckner 
and Ambrose E. Burnside. 

3. The court erred in decreeing that the bill should 
be dismissed for want of equity. 

4. The court erred in not entering a decree in accord- 
ance with the prayer of complainant’s bill. 

5. The court erred in severally sustaining the de- 
murrers of Corydon Beckwith and of Jane C. Kings- 

bury. 
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ARGUMENT. 


I. 


IN THE STATE OF ILLINOIS A DECREE AGAINST A MINOR Is 
SUBJECT TO ATTACK BY AN ORIGINAL BILL FOR FRAUD, 
ERROR OR WANT OF JURISDICTION UNTIL FIVE YEARS 
AFTER THE MINOR ARRIVES AT LAWFUL AGE. 


In the case of Loyd v. Malone et al., 23 Il., 43, the 
Supreme court of Illinois reviewed the authorities upon 
the question of the right of a minor to set aside a decree 
against him by original bill. The bill in that case was 
tiled to set aside a decree of partition and. sale of land 
owned by minors. The billcharged the proceedings were 
collusive, and: also that the decree was erroneous, because 
no necessity existed for converting the land of the infants 
into money. The jurisdiction of the court entering the 
decree was not questioned. The court say: 


«¢On the argument we had doubt, and much of it was 
«‘ directed to this point, if an original bill could be filed 
“‘ like this, attacking the order of partition and sale, and 
“a decree had, to set aside. We have examined the 
« question fully, and are well satisfied the bill can be 
-“ maintained. In the case of Richmond and wife v. Tay- 
«“ Jeur, 1 P. Wms., 734, Lord Chancellor Macclesfield 
* held, that where an infant conceives himself aggrieved 
“ by a decree, he is not under necessity to stay till he be- 
*« comes of age before he seeks redress, but may apply 
‘‘ for that purpose as soon as he thinks fit; neither is he 
«“ bound to proceed by way of rehearing or bill of review, 
* but may impeach the former decree by an original bill, 
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“in which it will be enough for him to say the decree 
“ was obtained by fraud and collusion, or that no day was 
“ given him to show cause against it; and Mr. Cotting- 
«“ ham, his lordship’s secretary, acquainted the court that 
« Mr. Vernon, in case of an erroneous decree against an 
‘+ infant, used always to advise the bringing of an original 
+ bill to set it aside, but in such bill to allege specially the 
‘+ errors in the former decree. | 

‘To the same effect is the case of Loyd v. Munsell, 2 
“ 76.,73, and Sheldon v. Fortescue, 3 1b., 110, although 
‘‘ these cases allowed it on the ground of fraud. So in 
*“ Robinson v. Robinson, 2 Vesey, 232, Lord Chancellor 
« Hardwicke, on a bill of revivor by the present plaintiff 
‘¢ to revive the former decree and have the benefit thereof, 
‘‘ said, they could not controvert the decree; that there 
“‘ have been cases of bills in nature of revivor, to carry 
‘‘ on a former decree, when the court sometimes, though 
“ but seldom, have said, the defendant may dispute that 
“ decree, but never that the plaintiff might. ‘The decree 
“has determined the question, whether it was then de- 
“ bated or not; and the court was thereby bound, though 
“ the pluintiff, being an infant, was not. The cause, there- 
“ fore, stood over, with liberty to the plaintiff to bring 
“ an original bill, or take such method to bring his rights 
‘¢ in question as he shall be advised. } 

«“ So in Mitford’s Pleadings, 113, it is said, where an 
“ improper decree has been made against an infant, without 
‘ actual fraud, it ought to be impeached by original bill. 

“In New York (Davone v. Fanning, 4 Johns. Ch., 199, 
“and Murray v. Murray, § +b. 60), and in Kentucky, 
“ Williams v. Fowler, 2 J. J. Marsh, 405, and Edmonson 
“v. Mosby’s Heirs, 4 tb. 497), the right to file an original 
‘¢ bill is placed on the ground of fraud in the original de- 
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* decree. So in Ohio, in the case of J/ossie v. Matthew's 
“ Ex’rs and Wallace, 12 Ohio, 351. 

“ We are inclined to go to the extent of the rulings of 
‘‘ the English courts, and not confine the right to cases 
“ where fraud has intervened to obtain a decree against 
‘infants. The rule in Aéchmond vy. Tayleur, 1 P. Wms., 
“« 734, and recognized by Mitford, is a just rule, and we 
“ cannot anticipate any evils in its application, in this 
‘“‘ state, to cases as they may arise. 

“ The interests of infants are the peculiar care of courts, 
« and if their rights have been outraged and disregarded 
“ by an unfaithful guardian, the courts should not be slow 
“ to apply a remedy.” 

The court then proceeds to discuss the facts of the par- 
ticular case and finds that the decree was erroneous, and 
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the same was set aside. 


In the case of Auchenbeiser et al. v. Beckert et al., 41 
Ill., 172, a bill was filed by certain parties seeking to 
impeach a decree previously rendered against them while 
they were minors. The court say: 


“ It was urged that the trial was had and the decree 
* executed and carried into effect so long since, that it 
‘¢ should not now be disturbed. This would be unques- 
‘‘ tionably true, had the parties all been adults when the 
“ decree was rendered, or had the period elapsed, which 
« bars a writ of error, after the minors had become of age. 
‘¢ But under our practice a minor defendant to a bill is 
« entitled to his day in court, whether it is expressly re- 
*¢ served by the decree or not, and he may at any time 
‘¢ during his minority, by his next friend or guardian, file 
“ an original bill to impeach a decree against him. Loyd 
“vy. Malone, 23 Ill., 43. It was held in that case, that 
such a bill might be filed to impeach a decree for fraud, 
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“ or even for error appearing in the former decree. With 
“ that rule we are satisfied, and have no disposition to 
« limit or qualify its application in practice. And, as it 
‘“ appears that Henry May was, at the time this bill was 
“ brought, still a minor, as well as at the time the former 
“ decree was rendered, he, therefore, had the right to file 
«a bill to impeach that decree for fraud, or even for an 
“ error appearing on face of the decree. 

“Treating this bill, as we think we should, as an origi- 
“nal bill to impeach the former decree, were complain- 
“ants entitled to the relief sought? It is manifest, from 
“the evidence upon which that decree was rendered, that 
“it fails to authorize the decree. 

* * %* * * 

“The former decree being clearly erroneous, and 
“ Henry May being a minor when this suit was brought, 
“he must be allowed his day in court, for the purpose of 
“avoiding the decree. Such is the practice, and we re- 
“gard it reasonable and just, that minors of tender 
“ years, who are incapable of looking to and protecting 
“ their interests, and where their rights are entrusted to 
“ others indifferent to their welfare, or whose interests 


“clash with the rights of the minor, should have the 


“right, on arriving at age, to impeach a decree for error, 
“ where the decree injuriously affects their rights. We 
“deem it unnecessary to discuss the question of fraud in 
“procuring the decree.” 

In the case of //ess e¢ al. v. Voss et al, 52 Ill., 472, the 
court say: 


« The decree rendered by the court was warranted by 
“the master’s report. Nor does the practice require that 
“the infant defendants shall have a day in court given 
“ specifically in the decree. This was not error, as this 
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“court has repeatedly held that whether the decree gives 
“a day in court or not, a minor may file a bill to impeach 
‘‘a decree procured by fraud, or for error appearing 
‘upon the tace of the decree. Auchendbeiser v. Beckert, 
“41 Ill., 172; Loyd v. Malone, 23 Ul., 43. ‘In this latter 
‘¢case the authorities are reviewed, and it is held that an 
“infant may file sucha bill to impeach a decree for fraud, 
“or error apparent on the decree, and is not driven to a 
“ bill of review or a rehearing. We perceive no reason 
“ for overruling or modifying the rule there announced. 
‘ When other rights have attached since the rendition of 
“the decree sought to be impeached, it might be that 
“such rights would be protected precisely as they would 
‘under a reversal on error.” 

In the case of Gooch v. Green, 102 IIl., 507, which was 
a case wherein a bill was filed by a minor, by his guard- 
ian, to set aside a decree entered against the minor, the 
court held that the bill was properly filed, regardless of 
the question of fraud. The court say: 

« This is not strictly a bill of review, as intimated by 
“ counsel for defendant in the argument, and hence the 
« authorities cited, which control the practice where a bill 
“of review is filed, cannot control here; but as we under- 
« stand thé record, this is an original bill, brought by a 
“ minor to impeach a decree for fraud and error appear- 
“ing on the face of the decree. The right of a minor to 
‘maintain a bill of this character was settled in Loyd v. 
“ Malone, 23 Ill., 43, where the authorities were reviewed, 
«and it was expressly decided that an infant might file 
“an original bill to impeach a decree for fraud or error 
“ appearing on the face of the decree. This was fol- 
“lowed by Auchenbetser v. Beckert, 41 MIl., 172, where 
“it was held that where a decree has been rendered 
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“ against a minor defendant he is entitled to his day in 
‘‘court, whether the right is expressly reserved in the 
“ decree or not; and he may, even during his minority, 
“by his next friend or guardian, file an original bill to 
‘impeach the decree, either for fraud or error appearing 
‘‘on its face. If, then, there was error or fraud in the 
“decree, the complainant had the right to bring his bill. 

‘This brings us to a consideration of the allegations of 
‘the bill. The bill, it will be observed, contains several 
“distinct grounds of relief, and if any one of them is 
“well founded in equity, the court erred in sustaining 
‘the motion to dismiss, which is to be treated as a general 
“ demurrer. 

“It is a rule in equity proceedings, where the bill sets 
‘forth various claims to the interposition of the court, 
‘and the defendant files a general demurrer, the de- 
“murrer should be overruled if any of the claims be 
‘proper for its jurisdiction; and a demurrer to the whole 
“of a bill, containing some matters relievable and others 
‘not, will be bad, unless it be for multifariousness. 
“ Brown v. Hogle, 30 Ill., 119; Story’s Eq. Pleadings, 
“© Sec. 443. : 

‘It appears from the allegations of the bill that in the 
‘‘ partition decree six-sevenths of the lands were decreed 
“to Henry W. Green, and one-seventh to complainant, 
« Allen Gooch; that George Moreland, Samuel S. Yan- 
“away and Joseph Havens were appointed commission- 
‘ers to apart and divide the lands according to the rights 
“of the parties, as found by the decree. Under this de- 
“cree it was the manifest duty of the commissioners to 
“set off six-sevenths of the lands to Green and one- 
“seventh to Gooch. This, however, they failed to do, 
‘but, on the contrary, they set off to Green, as appe1rs 
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* by the report, more than six-sevenths of the lands, and 
“in order to compensate Gooch for this disregard of 
“duty they required Green to pay him, in cash, $150. 
* The commissioners had no authority, under the statute, 
“to make such a division of the lands, and the decree 
“confirming the report was erroneous.” 


« A minor cannot sell and convey his lands, nor can the 
“court properly decree a sale of lands belonging to a 
“minor, except upon an application for that purpose in 
“the mode prescribed by statute. The effect of the de- 
“ cree, however, rendered in this case, was to divest the 
‘minor of the title to a portion of his lands. It in effect 
“ transferred a portion of the lands to Henry W. Green 
“for the sum of $150. It may be that the land trans- 
“ferred by the commissioners to Green was not worth 
‘“ more than the amount allowed him; but that does not 
“ affect the question. They had no authority, under the 
“ decree, or the statute under which they acted, to take 
“any part of the land that belonged to the minor, and 
‘for a consideration in money transfer it to another. 
*“ When the report of the commissioners was submitted 
“to the court, showing, as it did, this unauthorized act, 
“the court should have set the report aside. This was 
“not, however, done, but a decree of confirmation was 
‘rendered, and in our judgment this error, of itself, is 
“ enough to impeach the decree.” 

* * . * ” 

« Much stress has, however, in the argument, been placed 
“on the fact that the decree sought to be impeached was 
“rendered by agreement. That fact can have no bearing 
*«‘ here, as an infant is not bound or concluded by an agree- 
“ment. In a proceeding in chancery a decree can not 
“properly be rendered against a minor, unless it is 
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« founded upon and sustained by the evidence. It is er- 
‘ roneous to take a decree fro confesso against a minor, 
‘nor can a decree be properly rendered by the agree- 
“ment of a guardian that the allegations of a bill are 
‘true. The correct rule upon this subject is laid down 
“in Quigley v. Roberts, 44 Ill., 503, where it is declared 
« that a decree cannot be rendered against a minor unless 
‘it be in proof of the allegations of the bill.” 

This question was again fully considered by the Su- 
preme court of Illinois in the case of Loyd v. Kirkwood, 
112 IJll., 329. The court in that case held that the bill 
was properly filed to set aside a former decree against 
the minor upon the sole ground of error in the proceed- 
ings. No question of fraud or of the jurisdiction of the 
court entering the former decree was involved. The 
court say: 

«The question is then presented, whether the decree 
“of 1874 can be successfully assailed by a bill of either 
“character indicated. The authorities are universally 
“agreed that a decree against an infant may be so at- 
«tacked for fraud, and this is conceded by appellees; but 
“they are not so agreed where the decree or judgment 
“is assailed for error, merely. Upon this proposition 
“ there is considerable diversity of opinion. By the law 
“as it is judicially declared in England, and in many of 
“the states here, a decree against an infant is not absolute 
“in the first instance. It is binding s#b modo only. On 
“becoming of age he is entitled to his day in court to 
“show cause against the decree, and his right to do so 
“ must be expressly reserved by the decree itself, other- 
“wise it will be erroneous, and subject to be reversed 
“and set aside. In many of the states, however, includ- 
“ing our own, a decree against an infant, like that 


‘against an adult, is absolute in the first instance, sub- 
*“ ject to the right to attack it by original bill, for either 
‘fraud, or error, merely; but until so attacked, and set 
“aside or reversed, on error or appeal, it is binding to 
“the same extent as any other decree or judgment. This 
' “right to attack a decree by original bill may be exer- 
“cised at any time before the infant attains his majority, 
“or at any time afterwards within the period in which 
“he may, under the statute, prosecute a writ of ‘error for 
“the reversal of such decree. (Auchenbeiser et al. v. Beck- 
‘ert, 41 Ill., 172.) In this case, which was a bill to im- 
*“ peach and set aside a decree against an infant, the rule as 
“above stated is expressly laid down, and has been fol- 
“lowed in subsequent cases. The rule thus established 
“is, of course, subject to the qualification that the decree 
“of a court having jurisdiction of the subject-matter of 
“ the suit and the person of the infant against whom it is 
« rendered, will not be thus set aside as against third par- 
“ ties who have in good faith acquired rights under it; 
«but as against original parties to the suit, and their legal 
‘‘representatives, the rule as above stated will be en- 


«< forced. 


“In Loyd et al. v. Malone et al., 23 Ml., 43, this court, 
“after citing Aichmond et ux. vi Tayleur,1 P. Wms., 734, 
“and other English cases, together with the rule 
“as laid down in Mitford’s Chancery Proceedings, Sec. 
*¢ 113, in support of the position that an original bill will 
lie to impeach a decree against an infant for mere error, 
“ and after citing certain cases in New York, Kentucky 
«and Ohio, where the right to file such bill is limited to 
“cases of fraud, proceeds to say: ‘ We are inclined to 
“go to the extent of the rulings of the English courts, 


“and not confine the right to cases where fraud has in- 
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Freeman on Judgments, Sec. 513. 
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“tervened to obtain a decree against infants. * * * 


« The interests of infants are the peculiar care of courts, | 


“and if their rights have been outraged and disregarded 
«+ by an unfaithful guardian, the courts should not be 
‘slow to apply a remedy.’ 

‘¢ The rule here adopted, upon a deliberate considera- 
“tion of the authorities on both sides of the question, has 
“ been frequently recognized by this court, and whatever 
“the rule may be elsewhere, it must be regarded as -set- 
“tled in this state. (Awchenbeiser et al. v. Beckert, supra.) 
“ Whenevex the property rights of an infant are drawn 
“into litigation, and the infant himself, whether as plaintiff 
“ or defendant, has been brought into court, he at once 
‘becomes the ward of the court, and as such it is the 
‘‘duty of the court to see that his rights, as such, are 
“ properly protected. If, having a legally appomted guar- 
“ dian such guardian does not appear to the action for the 
“ purpose of managing his suit, it is <he duty of the court 
“to appoint a guardian ad /item to perform that duty. If 
“the guardian who undertakes the performance of this 
“trust, whether he be a general guardian or merely a 
“ guardian ad litem, fails to properly protect the interests 
“of the ward, it is the duty of the court, swa sponte, to 
“ compel him to do so whenever the fact in any manner 
“is brought to the notice of the court. If, for instance, 
“the infant is defending, and his guardian has failed 
“to file some pleading essential to the admission of his 
“defense, or has filed one so imperfect as not to be suffi- 
“ cient for that purpose, it is the duty of the court, when- 
“ever the fact is disclosed, to see that the proper plead- 
“ing is filed on behalf of the infant before proceeding. 
‘* These general propositions are so well settled and un- 
« derstood that they will hardly be controverted. Look- 
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‘ing at the record before us in the light of these well 
“recognized principles, and the authorities heretofore 
‘cited, we think there can be but little, if any, doubt that 
« the cross-bill showed such a state of facts as entitled the 
“ complainant to relief. — | 

‘¢ Passing over all other matters set up in the cross- 
* bill, without expressing any opinion upon them the one 
‘way or the other, and coming at once to the question of 
“delay in filing the bill in 1874 to establish and enforce 
“the alleged trust, we have no hesitancy in holding that 
‘under the circumstances, as shown by the record, a de- 
“lay of some twenty-five years, as was the case there 
‘before attempting to enforce the trust, afforded a com- 
* plete defense to the bill, and this fact being apparent 
“ upon the face of the bill, the court should not have per- 
‘¢ mitted the decree to have passed as against an infant.” 


It is well settled by the cases cited above that decrees 
in the State courts of Illinois against minors may be at- 
tacked by original bill for either fraud or error in the pro- 
ceedings upon which the decree was entered, and that it is 
not necessary that any application should be made for a re- 
hearing, or that a writ of error should be sued out to a 
higher court. The remedy is placed distinctly upon the 
same basis as though the decree itself had reserved the 
right to the minor, after attaining his majority, to have 


the same annulled and set aside for cause shown. The 


court, in several of the cases, reviews the evidence upon 
which the decree was based to determine whether the 
same was sufficient. 

There is nothing in the facts of this case which takes it 
out of the general rule as above laid down that the de- 
cree enteréd against appellant was subject to be set 
aside by an original bill, for fraud or error. The prin- 
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ciple upon which the right to file bills of this class is 
based is to protect the minor against having his property 
taken away from him by decrees of court by reason of a 
want of proper presentation of his case by those repre- 
senting him during his minority. The remedy secured 
by filing an original bill grows out of and is in lieu of the 
original practice in chancery of allowing a certain length 
of time after arriving at age to show cause why the de- 
cree should not stand against him. The relief granted 
under such a bill does not impeach or affect the right of 
any third parties based upon the original decree prior to 
the filing of the bill to set the same aside. If the bill is 
sustained it only secures to the minor the right to be 
heard touching the matter in dispute. It does not de- 
prive the other party of his true or just rights in the 
premises, Both parties are entitled to be heard if the 
original decree is set aside and the court will enter a de- 
cree according to right and justice. In this case the de- 
cree complained of was entered under a cross-bill filed by 
Simon B. Buckner and his wife. This bill was dismissed 
by the Circuit court and an appealtaken by Simon B. 
Buckner and his wife to the Supreme court, which court, 
upon the case as then presented, reversed the decree of 
the Circuit court and directed a decree to be entered in 
accordance with the prayer of the cross-bill. The Cir- 
cuit court, in pursuance of the mandate of the Supreme 
court, entered the decree now complained of. Upon the 
appeal from the decree so entered the Supreme court held 
that the only question which could be raised by such 
appeal was whether the Circuit court had obeyed the 
mandate of the Supreme court. The errors properly 
assignable upon such‘an appeal were of necessity limited 
to the question as to whether the Circuit court had erred 
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in the decree entered and inasmuch as the Circuit court 
was acting in pursuance of the mandate of the Supreme 
court the only question was whether the Circuit court had 
obeyed the mandate. The Supreme court, in its opinion 
granted after a rehearing upon the second appeal, say: 

“ The questions raised and attempted to be raised were 
“all carefully considered, and the conclusion arrived at 
‘¢was that no error could be assigned upon the first de- 
“cree entered in pursuance of the directions of this 


“court.” 
Kingsbury v. Buckner, 7o Ml., 522. 


It is clear that the reason of the rule allowing a minor 
to file a cross-bill to impeach a decree for fraud or error 
has full force under the facts presented by this case. If 
the Supreme court directed the entry of an erroneous 
decree by reason of the want of a proper defense in the 
Supreme court the same reason exists for allowing the 
minor to attack the decree so entered as would exists if 
such erroneous decree had been entered in the first in- 
stance by the Circuit court. The decrees of all courts 
having jurisdiction of the person and subject-matter are 
equally conclusive and binding if not appealed from or 
taken to a higher court by writ of error. The rights of 
a minor are equally liable to be prejudiced by the want 


of a proper presentation of his case in the Supreme court 


as in the Circuit court. If the decree entered had been 
in the old English form, allowing the minor a certain 
length of time to impeach the same after arriving at age, 
he could have asserted his rights under such a decree, 
even although it had been entered under the mandate of 
the Supreme court. In point of fact, the first and only 
hearing of the original suit was in the Supreme court. 
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It would be indeed a hardship if the minor could be de- 
prived of all right of relief and all right to be heard upon 
attaining his majority by the complainants permitting the 
bill to be dismissed in the Circuit court and through the 
neglect of the guardian ad /item in making defense pro- 
cure a mandate of the Supreme court directing a decree 
to be entered against the minor. The right of a minor to 
file a bill to set aside a decree in the same court in which 
the decree was rendered for error is an exception to the 
ordinary rules of law, and the reason which creates such 
exception requires that the right to file such bill should 
extend to a decree so entered in pursuance of a man- 
date of the Supreme court. 


Il. 


THE DECREE SOUGHT TO BE ANNULLED WAS ERRONE- 
OUS, AS SHOWN BY THE RECORDS OF THE PROCEED- 
INGS UPON WHICH THE SAME WAS ENTERED. 


Attached to the bill filed in this case was a complete 
transcript of the record of the case in the Supreme court 
of the State of Illinois upon which the mandate was is- 
sued requiring the Circuit court to enter the decree com- 
plained of. This transcript was also offered in evidence, 
and formed a part of the record upon the hearing in the 
Circuit court. (Rec., 201-209 e¢ seg.) There was also 
offered in evidence the opinion of the Supreme court, 


found in Vol. 58, Ill. Rep., page 310. (Rec., 201.) 


Did the record upon which the decree was entered en- 
title the complainants in the cross-bill to the property 
given them by said decree? The deed was executed on 
the 15th of May, 1861, after the commencement of the 
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civil war.. Buckner and his wife were residents of the 
State of Kentucky, and early in September of the same 
year Buckner entered the Confederate army with high 
rank and con‘inued in said army until the close of the 
war. His wife resided with him in Kentucky and was 
with him within the Confederate lines during the war. 
Under the laws of the State of Iinois, Gen. Buckner had 
an estate for his own life in the Chicago property, issue 
having been born of his marriage with Mrs. Buckner, 
who inherited the property from her father. The Chi- 
valued by none of 


cago estate was one of large value 
the witnesses at less than $250,090, and by some as high 
as $500,000. The deed was executed in great haste and 
sent tothe agent in Chicago having charge of the prop- 
erty, with instructions that Gen. Buckner, who had hith- 
erto had the control of the estate for many years, did not 
wish to give any further directions in regard to the prop- 
erty, and all his connection with the property ceased 
from that date. The deed was made to a young officer 
of the army of the United States going into active serv- 
ice, without any agreement of any kind indicating that 
the Buckners were to have any interest in the property 
thereafter. While no money was paid, the deed was 
made to a relative, and was recited to have been made “ in 
“ consideration of the sum of one dollar and the natural 
«love and affection we bear to our brother, Henry W. 
*“ Kingsbury.” Gen. Buckner testifies: 

“T appeared to be the owner of a part of the property 
“known as the ‘ Kingbury tract,’ on the Chicago river by 
« a deed made to me by Maj. Julius J. B. Kingsbury in his 
« lifetime, but was in fact only a trustee for the heirs, and 
«¢ [had some interest as husband in the share of my wife 
«in the property in Chicago, descended from her father, 
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« and I had intended for a long time before the deed 


‘ marked “« Exhibit A ” was made to divest myself of all 
+ such interest for the benefit of my wife. Zhe disturbed 
« condition of the country and the uncertainty of future 
“ events in May, 1861, induced me to put in execution such 
“ intention at that time without further delay. 1 accord- 
‘“ ingly consulted with my wife and determined to convey 
« her title and interest, together with the property or title 
“held in my name, to her brother, with the view of 
«having an undivided half of all the real estate situated 
“in Chicago and which formerly belonged to Major 
« Kingsbury conveyed to my wife or in such way to give 
‘her the full control and benefit of all of her estate de- 
“ rived from her father free from any interest of mine, 
“ The deed was made in pursuance of such purposes and 
“no other, and with the fuli expectation that it would be 
‘¢ accomplished in such way as might be directed by my 
“ wife. My wife and myself both had implicit confidence 
‘in her brother, and were on the most intimate and 
« affectionate terms with him, and the idea that any ad- 
“ vantage would be taken of the conveyance to him did 
“not enter our minds.” (Rec., Ans. to Int. 19, page 
110.) | 
«Int. 4. State whether or not the condition of the 
“country had any influence in the making of said deed of 
“ May 15,1861. And if so, what? 

«+ Answer to Int. 4. As far as the disposition of my own 
“ property was concerned, whether derived from inherit- 
“ ance or obtained by purchase, it exercised no influence 
“on my action; but, as I have already fully stated, ¢he 
“ disturbed condition of the country was the occasion, but 
‘« not the cause, of my making that deed.” (Rec., 122, 123.) 

“ Answer to Int. 32. I met Henry W. Kingsbury in 
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* Washington city in July, 1861. I reached that place on 
“the 4th of July of that year and left on or before the oth 
‘“‘of the same month. Henry was there in Washington 
“or near there, on the staff of Gen’l. McDowell, and I 
* met him three or four times I think, while I was there. 
“There was nothing said about the property in Chicago 
‘‘at the first or second interviews. At the third or fourth 
“interview we were walking on the street near the presi- 
« dent’s house, and he was talking of the troubles in this 
“country, when I remarked to him, ‘ By the way, the 
“ property of your sister has been deeded to you and | 
“ want you to look after her interests and see that she 
“has her property;’ and he remarked “ That was all 
“right or very well,’ or some words to that effect. This 
‘is the substance of the conversation. That was the only 
«“ conversation I ever had with him on the subject, and | 
“never met him after the deed was made except on that 
“ visit to Washington city.” (Rec., 113.) 


William F. Barrett, the attorney who acted for Mr. and 
Mrs. Buckner in preparing the deed of May 15, 1861, 
testified: 

« Answer to Int. g. I was intimate with Gen. Buckner 
«‘ and his wife, and I knew their wishes in relation to the 
“ wife’s interest in the property inherited by her from her 
“ father. She desired him to have a greater interest than 
“he was entitled to by virtue of the marriage. He desired 
«that she should have the entire benefit of the same, and 
«| had had conversation with her repeatedly on this point. 
** Whether her husband was present at the first interview 
«IT cannot say. Buckner was absent from Louisville when 
« his wife informed me that she was determined to exe- 
“cute the deed, and I, at her request, telegraphed him to 
“ return home, which he did. He was then in Frankfort. 
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«Kentucky. I advised her not to sign the deed at that 
“time. She /usisted on doing so, and hence [ telegraphed 
“ Buckner and thus procured his presence.” (Ree. 129, 
130. ) 

Mrs. Jane C. Kingsbury, the mother of Mrs. Buckner 
and of Henry W. Kingsbury, testified: 

«+ Answer to Int. 19. In August, or September, 1561, 
“here in Old Lynn, I had a conversation with my son. | 
‘asked him in regard to his sister’s property, whether it 
«had been turned over to him (Henry) and told him 
«Simon had told me so. He replied,. ‘That is so, but 
“don’t look concerned; 7 7s only turned over to me for 
“safe keeping; it will be restored to her.’ 

‘‘T had another conversation with him in December, 
‘¢ 17861, when he was here with his bride. He arrived on 
« the oth and left on the 11th. The conversation was on 
‘the roth. He then made the same remark, that the 
“ property would all be restored to her. I then asked him 
“who wastosee it. He replied,‘If [am taken away 
«and General Burnside lives he will see to it for you, that 
‘‘ Mary’s property is restored to her.’ He says, ‘I am 
“ going to make my will; Iam going to give you twenty 
“thousand dollars, to do what you please with at your 
‘‘death-— I mean mine—out of my property, and not my 
“sister's.” He said he hoped the war would soon close 
“and Mary would come home and attend to her own 
“ property. This was the last time I saw him. The per- 
‘son referred to as ‘ Simon’ was Mr. Buckner.” (Rec., 
140, Ans. to Int. 19.) 


Kingsbury, in a letter to his mother dated October 23, 
1861, says: 


“I spent all the morning with Burnside yesterday. 
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‘- He states, as I told you, that Simon had made over al} 
“the Chicago property that was held in his name to me. 
«A new power of attorney is therefore necessary from 
“vou and myself. We made one out. I signed it. Burn- 
“side will send it to you. I send youa copy for your 
‘own keeping and keep one for myself.” (Rece., 147.) 

The allegation of the cross-bill under which the decree 
was entered in regard to the execution of said deed is as 
follows: 

‘¢ And your orators unto your Honors further show that 
“the said Henry W. Kingsbury, now deceased, was not 
“ present when said deed was executed by your orators; 
“that he had no previous knowledge of the intention to 
“execute the same, and that such deed was executed, 
+ acknowledged and recorded without the said Henry W. 
«“ Kingsbury having any information or knowledge what- 
“ever upon the subject, and that he remained ignorant 
“that such deed had been so made for several weeks, 
* when he was informed of the facts in the premises, and 
“they aver that the deed was made without any con- 
“sideration, contract, arrangement, bargain or promise 
“whatever, and while the said Henry W. Kingsbury 
was ignorant thereof, and the deed was made under 
“ the circumstances herein set forth; the sole purpose of 
“ your orators in executing the same was to vest the title 
‘of the property described in said deed in trust, and 
“there was no purpose whatever on the part of either. 
‘of your orators to make a gift of said property or any 
“part thereof to the said Henry W. Kingsbury, or to 
«“ grant the same to him except as a naked trustee with- 
“ out any beneficial interest, and your orators, advised by 
« counc?/, claim that by the rules of equity a trust created 
‘«‘ by, implication of law, or a resulting trust, arose for the 
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“use and benefit of your orators to the extent and ac- 
“cording to their respective interests and title when such 
“deed was made.” | 

«And your orator, Simon B. Buckner, for himself 
“alone, shows unto your Honors, that it was his intention 
“to waive all claims to said property and to allow his 
“wife the sole use and enjoyment thereof, and to place 
‘the control of the same in her own family, and that such 
“intention had existed for a long time; yet he now claims 
“all his legal and equitable rights in the premises and 
«asks that the trust created and arising as aforesaid may 
“ be enforced so as to enable him to carry into effect his 
*“unaccomplished intention, and he hereby offers to allow 
‘any decree your Honors may s¢e proper to render in 
‘this case to confer the sole control and benefit of said 
‘‘ property on his wife, her heirs and assigns. 

‘Your orators aver that they had full confidence in 
‘the affection and integrity of the said Henry W. Kings- 
“bury, and voluntarily made such deed in the manner 
‘‘ aforesaid, believing that he would permit them to re- 
“ceive the rents and profits and convey or reconvey the 
“‘ premises as he might be requested by your orators or 
“either of them.” (Rec., 66.) 


It will be noticed that Gen. Buckner himself states that 
the disturbed condition of the country was the occasion of 
the making of the deed of May 15, 1861, and that the 
attorney who drew the deed states that Mrs. Buckner 
was so urgent about the immediate execution of the deed 
that Gen. Buckner was telegraphed for; that Mrs. Kings- 
bury, Mrs. Buckner’s mother, expressed great anxiety 
about having the property left in the shape it was in 
Henry W. Kingsbury, who was an officer in the army 
and subject to the casualties of war; that Kingsbury 
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stated to his mother /hat tt was deeded to him for safe 
keeping ; that Gen. Buckner, by his letter to the Chicago 
agent absolutely severed his connection with the manage- 
ment of the property in May, 1861, although he then still 
lived in Louisville; that notwithstanding the extreme care, 
caution and anxiety about the condition of this property 
it was left designedly in Kingsbury’s name, without the 
scratching of a pen to show any interest in_ the 
Buckners, and the occasion of this action was the 
disturbed condition of the country. It is impossible that 
this course should have been pursued for the mere pur- 
pose of getting the title into Mrs. Buckner free from t he 
interest of her husband. 


If this had been the sole object of the deed, why would 
he have severed his connection with the active manage- 
ment of the property? There would in such case have been 
no reason forg reat haste in the execution of the deed. There 
would have been no reason for not allaying the anxiety 
of Mrs. Buckner’s mother by having the property deeded 
to Mrs. Buckner; there would have been no reason for 
having the property deeded to an officer in the Federal 
army subject to the casualties of war. On the other 
hand every step taken has a reason to support it if Gen- 
eral Buckner desired to leave himself and his wife free to 
act in regard to the troubled condition of the country Wwith- 
out jeopardizing the ownership of the Chicago property. 
The conclusion is irresistible from the undisputed facts 
disclosed by this record that the object of making the 
deed of May 15, 1861, was to leave the Buckners free 
to take sides in the Civil war against the United States 
without jeopardizing this large estate in the city of Chi- 
cago. 


But it is suggested that General Buckner did not transfer 
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ation of that property was very different. It was com- 
paratively small in amount, situated within the s‘ate of 
which he was a citizen, and which he doubtless expected 
would adhere to the Confederate cause. The Kentucky 
property, both by its situation and its amount, was not 
subject to the same liability of seizure as the Chicago 
property. The only reason given for the execution of 
this deed by General Buckner is that it was in pursuance 
of a desire on his part to vest h's interest in the property 
in his wife, which his wife was always opposed to his 
doing. The deed in question was executed at the urgent 
solicitation of the wife who had her husband telegraphed 
for that it might be executed immediately. This is con- 
clusive that the object of the execution of the deed was 
not for the purpose of vesting the husband’s interest in the 
wife, as she never desired that this should be done. If the 
record upon which the case was heard disclosed, as clearly 
it does that the object for which the deed was made, 
was to leave the parties free to participate in the rebellion 
without risking the title to their property situated in the 
loyal part of the country, it is clear upon principle that the 
parties would not be entitled to file a bill in equity to re- 
cover back the property after the war was over. It is 
well settled that a party who makes a deed to a third 
party to defraud his creditors cannot subsequently file a 
bill for a reconveyance of the property. He does not 
come into a court of equity with clean hands, and no re- 
lief can be granted to a party thus situated. One who 
has made a deed to a third party to leave himself free to 
fight his country is certainly in no better position in a 
court of equity than one who has made a deed to defraud 
his creditors. The defense here insisted upon was not 


his own property in the State of Kentucky. The situ-’ 
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presented or called to the attention of the Supreme court 
of Illinois upon the hearing of the case in that court. An 
examination of the opinion, which was filed in that cause, 
and which was offered in evidence in this case will show that 
there is no allusion whatever to this phase of the case or 
defense to the cross-bill in said opinion. * If upon the hear- 
ing in the Circuit court a decree had been entered in favor 
of the complainants in the cross-bill upon the same record 
it is clear, under the authorities in Illinois, that an original 
bill by the minor would lie to impeach the decree for 
error. This defense or phase of the case not having been 
called to the attention of the Supreme court, and the 
rights of the minor having been sacrificed thereby, there 
is the same reason and necessity for permitting an 
original bill to be filed to impeach the decree for error 
that there would have been had a decree been entered in 
the first instance by the Circuit court. 


II1. 


THE DECREE ENTERED UPON THE CROSS-BILL WAS VOID 
FOR WANT OF JURISDICTION. 


No process was issued upon the filing of the cross- 
bill; nor was any notice thereof ever served upon appel- 
lant. Upon motion of complainants in the cross-bill, a 
guardian ad /iten was appointed for appellant, who there- 
upon filed his answer. It is clear that the Circuit court 
did not: acquire any jurisdiction over appellant by the 
order appointing the guardian ad litem. (Chambers v. 
Foues, 72 Ill., 275.) Whatever jurisdiction was acquired 
over appellant was acquired solely by the filing of the 
original bill and the jurisdiction so acquired was of 


necessity limited and restricted to the subject-matter of 


of 


the original bill. The jurisdiction of the court over 
appellant could not be enlarged by the filing of a cross- 


bill upon which no summons issued, and of which appel- 


lant had no actual notice, he being a miner and not enter- am 
ing any appearance in the cause. As to any new subjyect- 

matter of litigation introduced by the cross-bill, it 1s in the , 
nature of an original bill; and as to such matters the court 

does not acquire jurisdiction by the filing of the original ° 

bill. 


Story’s Equity Pleadings, Secs. 398 B, 399, 
401. 


An examination of the original bill discloses that its 
sole subject-matter was the claims set up by Mrs. Buck- 
ner and others under the pretended will of Henry W. 
Kingsbury. The original bill recites the death of Julius 
J. B. Kingsbury, owning real estate in Chicago, leaving 
him surviving his widow, and Mrs. Buckner, and Henry 
W. Kingsbury, his only heirs at law; the making of the 
deed from Buckner and wife to Henry W. Kingsbury, 
the marriage of Henry W. Kingsbury, his death, and 
the birth and heirship of the complainant, that Henry 
W. Kingsbury died intestate, seized in fee of the 
Chicago real estate, and that complainant was the owner 
thereof, subject to certain dower interests; the filing of 
certain bills for the assignment of dower, the making of 
the pretended will by Hlenry W. Kingsbury and the pro- 
ceedings in relation thereto, and charges that said will ¢ 
Was inoperative to deprive complainant of his inheritance, tT 
because it did not appear that it was the intention of com- 
plainant’s father to disinherit him, and that the will was 
invalid to pass the title of real estate in Illinois because 
not executed in the presence of witnesses, as required by 


the statute of Illinois; that the will was not properly ad- 


mitted to probate in Virginia, and other reasons why the 


~ = 
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ee 


will was invalid: that the Buckners and others claimed an 
interest in the complainant’s estate under said will, and 
prays that the pretended will may be declared invalid, and 
that the proceedings admitting the same to record in Cook 
county may be reversed and declired null and void as 
constituting a cloud upon appellant’s title to the real estate 
inherited from his father. While the original bill recites 
the making of the deed of May 15, 1861, in 
setting out and describing the property which he 
owned as heir of his” father, and prays _ that 
his title to said property may be contirmed, it is clear 
from an examination of the bill that the sole subject-mat- 
ter of the bill was the pretended wall, and the claims set up 
thereunder. At the time of the filing of the original bill 
in July, 1870, no claim of any right had been asserted by 
the Buckners to the Chicago property, except by the 
probating of the pretended will in May, 1870, and the 
subsequent recording of the same in Cook county. From 
the date of Kingsbury’s death in 1862, the widow and 
heir of Kingsbury had been in the undisputed pos- 
session of the property in question, subject to the 
dower of his mother, either through his guardian or 
a receiver, for the benetit of himself and his mother. 
The subject-matter and scope of the bill would not have 
been different had the complainant simply stated that his 
father was seized of valuable real estate in the city of 
Chicago, that he died intestate, leaving a widow and 
complainant, his son and only heir, the making of the 
pretended will, and the subsequent proceedings in rela- 
tion therety, and the claims set up thereunder, and _pray- 
ing that the will might be declared void, and the proceed- 


ings in relation thereto be canceled as a cloud upon his 
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title, and that his ownership of the property owned by 
his father at the dite of his death, as sole heir, might be 
contirmed and established as against all claims thereto 
under said will. The sole object of the suit in either 
case would be to establish the right of complainant to 
the ownership of his father’s estate as his heir, and to 
cancel as a cloud upon such ownership the record of the 
pretended will. Did the court by the filing of such a 
bill acquire jurisdiction over the complainant to decree 
that his father was not the owner of certain specific prop- 
erty, situated in the city of Chicago? The subject-mat- 
ter of the cross-bill was the validity and effect of the 
deed from the Buckners to Henry W. Kingsbury, father 
of appellant, made in 1861. The subject-matter of the 
original bill was the effect of the pretended will of Henry 
W. Kingsbury upon the heirship of appellant to whatever 
property his father died seized of. The Circuit court 
did not acquire jurisdiction over appellant to enter a de- 
cree which would bind him in regard to the first subject- 
matter by reason of his filing a bill with relation to the 


second subject-matter. 


rs . 


THE DECREE SOUGHT TO BE ANNULLED WAS PROCURED BY 
MEANS OF COLLUSION WITH THE GUARDIAN AD LITEM 


OF APPELLANT. 


The decree dismissing the bill in the Circuit court of 
the United States, did not pass upon this issue upon 
the facts, but is based upon the statement that no rep- 
lication was filed on behalf of the minor to the answerdeny- 
ing fraud. The replication to the answer was in fact 


duly filed, and will be found on page 198 of the record. 


<< 
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The issue upon this question is subm:tted upon the record 
of the proceedings in the State courts without any evi- 
dence explaining any part of said proceedings or deny- 
ing the correctness of any inferences which may be 
drawn therefrom. Appellant was not in a position to 
prove affirmatively a fraudulent agreement if one ex- 
isted. He could only point to the facts from which fraud 
could be inferred. The guardian ad /é/em was made a 
defendant to the bill, and contented himself with demur- 
ring thereto, and without making any explanation of the 
course pursued by him. The attorney for Buckner, in 
the original suit, was on the stand as a witness in another 
matter, but made no explanation of the way in which the 
original case was conducted. Gen. Buckner was not 
called as a witness at all, although still living and acces- 
sible. Appellees upon this issue based their decree on 
the allegations of a fact which was not true, namely, 
that no replication was filed to their answer. The rec- 
ord of the original case discloses that cross-bills were 
filed on the 31st day of October, 1870, involving the title 
to an estate worth half a million dollars, and seeking to 
deprive the minor of an estate of that value of which his 
representatives had been in undisputed possession for 
more than eight years upon a claim which had never 
been heard of up to that date. The guardian ad /ifem, 
appointed by the court on the 24th of November, did 
not take the testimony of a single witness or propound a 
single cross-interrogatory. He did not object to the 
competency of the chief witnesses called in support of 
the cross-bill, who were incompetent under the laws of 
Illinois to testify against an heir. He waived the usual 
statutory notice of the taking of depositions. The last 


deposition in support of the cross-bill was taken on the 
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25th of December, and within three days thereafter an 
order was entered dismissing the cross-bill which order 
was entered nunc pro func as of the 24th of December. 
and by agreement with the guardian ad //tem an appeal 
was prosecuted by the complainant in the cross-bill with- 
out an appeal bond, not to the next term of the Supreme 
court in the Northern grand division held in September, 
1871, where the appeal by law should have been 
taken, but by agreement it was taken to the next 
term of the Supreme court in the Central grand divis- 
ion heard at Springtield, which commenced on the 3d 
day of January, 1871, and where, under the rules and 
practice of that court, the case was finally heard within 
three weeks thereafter. This was done not only without any 
objection on the part of the guardian a7 //em, representing 
the minor, but solely by virtue of his stipulation, agreements 
and consent. Upon the hearing in the Supreme court 
no suggestion whatever seems to have been made as to 
the illegality of the purpose for which the deed was 
made, and which would prevent any relief being granted 
upon the cross-bill. When the decision of the Supreme 
court was entered, no petition for a rehearing was filed. 
It is certainly unprecedented in the history of litigation 
that a claim involving property worth half a million dol- 
lars should have been submitted finally to the Supreme 
court within -less than ninety days after it was_ first 
heard of without the examination of a single witness on 
behalf of the defendant chiefly interested, or the cross- 
examination on his behalf of a single witness called in 
support of the bill: and that upon the record so made up 
the case should have been heard before it was entitled to 
be heard under the statutes of Illinois, either in the Cir- 


cult court or Supreme court, and all done only by the 
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active consent and agreement of the party representing 
the minor, and without any effort to present to the court 
a defense which would have been conclusive. Further, 
when the bill in question was filed charging that these 
proceedings were not defended in good faith, no explana- 
tion is vouchsafed by any of the parties by whom the 
proceedings were carried on. 

No hardship is involved in the reversal of the decree 
dismissing the bill. If appellant is not and was not en- 
titled to the property, he will not recover the same, even 
if the former decree is not held to be a bar. Tle only 
seeks by this bill to be heard upon the merits of the 
ownership of the property. He does not seek to disturb 
the interests of parties acquired under and by virtue of 
the decree entered on the cross-bill. It certainly is a 
great hardship upon appellant to hold that he is debarred 
from claiming property which descended to him from his 
father by a litigation conducted, as the litigation was con- 
ducted on his behalf by his guardian ad “tem, in the 
former proceeding. It is no hardship upon appellees that 
the rights of the respective parties in the property should 
now be adjudicated according to justice and the right of 
the matter, regardless of said former proceedings. — If in 
equity and good conscience they were entitled to recover 
the property they will still be able to hold and recover the 
same. If they were not entitled to the property then 
they ought not to complain if they are not allowed to re- 
tain it. 

Respectfully submitteel. 


Joun P. Witson, 
torney for Appellant. 
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SIMON B. BUCKNER et al., 


BRIEF AND ARGUMENT. 


9 
STATEMENT OF CASE 
A brief statement will, | think, enable the court to 
understand the questions invoived inthis case. Henry W. 
Kingsbury and Mary K. Buckner, wife of Simon B. Buck- 
ner, were the children and heirs at law of Julius J. B. 


Kinesburv, who diced intestate, June 26, 18:6, leaving a 


> 


wife, Jane C. Kingsbury, who is. still living, and real 


estate of considerable value, situate chiefly in Chicago. 
Henry W. Kingsbury, his son, was married to Eva Tay 
lor December 4, 1861, and was killed at the battle of 
Antietam, September 17, 1862. Henry W. Kingsbury, 
his son, the appellant, was born after the death of his 
father, and is his sole heir at law. The estate of |. . a 


Kingsbury was never administered upen, and until 1861 


was managed chiefly by Simon B. Buckner. May 15, 
1861, shortly after the breaking out of the rebellion, in 
which Buckner soon after took an active part, he 
and wife, who had issue, conveyed their interest in the 
estate inherited from Mrs. Buckner’s father, to Henry 
W. Kingsbury, appellant’s father, by warranty deed, 
executed at Louisville, Ky. After the death of appel- 
lant’s father, there was found a paper in his handwrit- 
ing, in whichit was stated, “ Expecting soon to start upon 
“a military expedition where death may overtake me, 
“ | leave this as a record of mw wishes respecting the dis- 
“ position of my property.”’ He then leaves $20,000 to his 
mother. And to his sister, Mary K. Buckner, so much of 
the Chicago property held in his name ‘as should amount 
to one-third of the property in the city of Chicago, Hlinots, 
held by his father; a small bequest to his cousin, John J. 
8. Kingsbury; and the remainder of his property to his 
wife. Ambrose E. Burnside and John Vaylor are named 
executors. The paper is dated Fortress Monroe, Va., 
March 25, 1862, and signed “ Henry W. Kingsbury, First 
Lieutenant, 5th Regiment Artillerv, U. S. Army,” and ts 
without witnesses. (/rinted Record, p. 37.) After the 
execution of the deed by Buckner and wife to appellant's 
father, the property in Chicago was managed by his agent 
while he lived, and, after his death, by an agent appointed 
by the grandmother and mother of appellant, until 1870. 

May 10, 1870, said writing was admitted to probate 
as the last will and testament of said Henry W. Kingsbury, 
deceased, in the Corporation Court of the citv of Alexan- 
dria, Va., and Burnside qualified as executor. The record 
of said will and probate in Virginia was presented to the 
County Court of Cook County for record by Burnside, 


and recorded June t1, 1870, as the last will and testament 


ed 


of said Henry W. Kingsbury, to be treated in like manner 
as a will executed in I[linois. 

July 19, 1870, a bill was filed in the Circuit Court of 
Cook County in the name of appellant, of Newport, R. 1, 
an infant seven years and seven months of age, by Cory- 
don Beckwith, who tendered himself as his next friend, 
against Mary K. Buckner, Simon b. Buckner and others, 
all of whom'were non-residents of the State, alleging, 
among other things, that the said Henry W. Kingsbury, 
deceased, was not, at the time of the execution of said paper, 
or at any time thereafter, an inhabitant or resident of the 
State of Virginia; that he had no property of any kind in 
the State of Virginia at the time of his death; that. 
said Corporation Court of Alexandria, Va., had 
no jurisdiction to admit said paper to probate as a 
will; that said proceedings of the County Court of 
Cook County, in admitting the same to record, ought to 
be set aside, and that, even if said paper was a_ valid will, 
said minor was born after the making thereof; that no pro- 
vision was made for him in said will, nor didit appear from 
the sane that it was his father’s intention to disinherit him, 
by reason of which facts said minor was entitled to receive 
out of the estate of his father the same as if he had died 
intestate, and, being the only heir, was entitled to the whole 
estate, subject to the dower of his mother and = grand- 
mother, and praying that the instrument purporting to be 
the last will and testament of Henry W. Kingsbury might 
be declared void as a will, as against the minor. No _ pro- 
cess was sucd out upon this bill, or notice given by publi- 
cation 

October 31, 1870, Mary K. Buckner and Simon B. 
Buckner appeared, filed an answer to said bill, and at the 


same time filed a cross-bill, setting up the invalidity -of 


~ 
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the acknowledgment by Mary K. Buckner of her deed to 
appellant's father; also, the non-delivery of the deed, the 
validity of the will, claiming that their deed to appellant's 
father was in trust for Mary K. Buckner, and praying that 
it might so be declared; that an account be taken of the 
receipts and disbursements of the defendants to the cross- 
bill; that the grandmother and mother of the minor might 
have their dower set off? that partition be made of the 
real estate, and possession delivered to the cross-com- 
plainants as they were entitled. No process was sued out 
upon the cross-bil, or other notice given 
+ 
Ni 


vember 25, 1870, on motion of the cross-complain- 
ants, Beckwith was appointed guardian ad //em tor appel- 


lant, and December 2, 1870, filed an answer to the cross- 


bill, a nVIng the trust, and alleging that said pretended 
trust Was not a resulting trust or a trust created by opera 

tion of law, and was not manifested by anv writing signed 
by the minor’s father, as required by the statute of frauds 


and perluries, upon which statute he msisted Issues were 


joined and testimony taken by the cross-complainants in 


support of their bill. No notice of the cross-bill was 
viven to the minor by publication or otherwise, though it 
tendered new tssues Phe guardian ad “item waived the 
requisite notices tor taking depositions by the cross-com 

plainants, filed no cross-interrogatories, and interposed ifo 
objection to the testimony of Simon B. Buckner and Jane 
C. Kingsbury, who wer@ parties to and interested in the 
suit, and upon hose testim nv | he case Was made to turn 

Repucations were tiled to the ortgmal bill, and a_ final 


hearing had December 24th, and on the same dav, as the 


record shows, GQceposiruons were presented, taken by Corn) 


olainants ip the cross-bill. at Louisville. Kv: Lwame. Conn 


Veu York ana ( lic bora) thy lattes December 2Sth. Poul 


days after the hearing. Both the original and cross 
bills were dismissed without prejudice, and by consent of 
parties, each Wiis allowed tO app al to thi Supre me Court 
of Illinois, Central Grand Division, without bond, the same 
beme waived. (Printed Record, p. 295.) Cook County is 
situated in the Northern Grand Division of the State, and 
appeals under the constitution did not lic from the Circuit 
Court in that county to any other division, except by con- 


sent of parties 


i , 


the Supreme Court, October 3, 1871, reversed said 

e 
decrees of the Circuit Court, and remanded the causes with 
directions to dismiss the original bill absolutely, and to 
erant the relief praved tor by the cross-complainants. 
(38 [ll 310.) November 13, 1871, without notice to 
Henry W. Kingsbury, or his guardian ed f/m, and without 
appearance by either so far as the record shows, a decree 
was entered by the Cireuit Court of Cook County, 
dismissing the original bill, and finding that complainants 
mm the cross-bill executed the deed of Mav 15, 1861, to 
Henry W. Kingsbury; that the same was a deed of trust 
forthe use of the grantors, and that Simon B. Buckne: 
had waived his life estate, dirceting the master to convey 
an undivided half of the premises in controversy to Mary 
K. Buckner, subject to the dower of Jane C. Kingsbury, 
divesting Simon B. Buckner of any interest therein, deere: 
ing partition of the premises, and appomting comm: 
sioners to make the same.  (A’ecord, P. 258) 

At the January term, 1872, of th Circuit Court, 
another order was entered contirming the master’s and 


commissioners reports, except as to acertam tract of land, 


—_" 


to which part of the reports the order recites that excep 
tions were filed by | fenry \V Kingsbury I\ his ou radian, 


mould net 


and declaring that the execution of the deere 


be staved because of the p nadine OF Tile questions raised 


by the exceptions Phe decree also contains this stipula- 
Tien} 


And itis mutually agreed that an appeal may be 
prosecuted by either party from the decisions of the court 
on such exceptions without intertering with this decree 

“or the partition of all portions of said property (other 
* than said tract or parcelsof land) now approved by the 
court, and that a writ of error may be prosecuted there- 
trom within sixty days, but not afterward; and it ts 
virtually avreed by all parties that no error slall be 
assigned Upon any app ‘aleor writ of error because of 
the approval of a part of the report of the commission- 
ers and the reservation of the exceptions as to the other 

2 part thereot. (Accord, Pp. Z7t.9 
ln January, 1872, the said Mary K. Buckner was by 
a writ of assistance placed in full possession of the real 
estate set apart to her, being of the value of about $8oo- 
000; A 


lant, then an infant of the age of ten years, suing by 


ucust 11, 1873, Henry W. Kingsbury, the appel- 
his guardian and mother, Eva Lawrence, who had in the 
meantime intermarried with Albert G. Lawrence, filed a 
bill against Simon B. Buckner and Mary K. Buckner, his 
vife, Jane C. Kingsbury, John J. D. Kingsbury, Ambrose 
I. Burnside and Corydon Beckwith, which is the present 
suit, in the Circuit Court of Cook County, to set aside 
the said decrees and judicial procecdings of the Circuit 
and Supreme Courts fer want of jurisdiction, for fraud 


| 
' 


and collusion. and tor errors ipparent on the tace of the 
record 
— oe that es Te Te = 
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and the decree in favor of the said Buckners. are fraudu- 


lent. collusive. erroneous, and whollv insufficient tobind or 


conclude the complainant in any respect; that said decree 
wis obtained by the habitual use of incompetent, illegal and 
prohibited testimony on the part oft said Buckner and wif 

towhich said Beckwith consented; that, as appears by 
said record, the said Circuit Court of Cook County, and 
said Supreme Court of Hlinois never had any jurisdiction 
over the person ol appellant, or thr sub} ct matter of said 
cross-bill, to decree as to said pret nded trust, or to orders 
aconvevance divesting appellant of his estate, or to 
decree partition of his property, or to award possession 
thereof, or to compel appellant to account for the income 
of anv part thereef; that the said Buckner and wife pro- 
cured said decree against appellant by fraud and mis- 
representation and the concealment of divers important 
facts miuterial to the controversy, and by the use of false 
and traudulent pleadings and testimony; that the said 
Beckwith negligently and collusively assisted the said 
Buckners in such concealment, and failed to offer proof 
or to bring the rights of appellant to the notice of the 
court; that appellant ts entitled to show such matters in 
this court, and to have said decree and all decrees there- 
under decreed traudulent and void, and a decree requiring 
the said Buckner ana Wife to restore to appellant all his 
estate, which they have seized upon by virtue of such 
judicial proceedings, or allowing him to file a new answer 
to such pretended cross-bill, and to introduce evidence in 
his own behalf, and to make a new defense to said cross- 
bill: that the appearance of appellant was entered to the 
cross-bill by the filing of an answer by the guardian 
ad litem, in pursuance of the same amicable arrangement 
by virtue of which the said Buckner and others entered 
their appearance without process to the bill exhibited 


against them in the name otf appellant: and that 
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The plea, which is not sworn to, also denies all fraud and 
collusion. The answer of Simon B. Buckner’ and Am- 
brose E. Burnside, filed May 17, 1877. with said plea 
(Necord, p. 197), Genies that said bill of Henry W. Kings- 
bury, by his next friend, Corydon Beckwith, filed July 19, 
1870, in the Circuit Court of Cook County, was filed in 
pursuance of any understanding between Beckwith and the 
Buckners; that the Buckners pProcured the decree men- 
tioned in the bill of complaint against them by fraud or 
misrepresentation, by false pleading or collusion; and all 
other allegations in said bill alleging fraud, misrepresenta- 
tion or collusion on the part of Mary K. Buckner, Simon 
B. Buckner, or said Beckwith. 

June 23, 1877, the cause was, on the petition of the 
appellant, removedto the United States Circuit Court forthe 
Northern District of Illinois. (Record, fp. 796.) April 
29, 1878, on the suggestion of the solicitor for the defend- 
ants, that John V. Le Moyne had been appointed guard- 
ian of Henry W. Kingsbury, the said Le Moyne was 
made party complainant in place of Eva Lawrence, and 
leave given toreply toplea andanswer. (Record, fp. 107.) 
May 1, 1878, replications were filed to the plea and 
answer of Simon B. Buckner and Ambrose EK. Burnside. 
(Record, pp. 198 and 199.) May 8, 1878, the cause was re- 
ferred to Henry W. Bishop, the master, to take proofs and 
report same tothe court. (Accord, p. 79g.) May 18, 1878, 
the master filed his report of the evidence taken before him 
(Record, PP. 200-207), consisting ol a transcript of the 
‘record trom the Supreme Court of Ilinois, Central Grand 
“ Division, in the case of Fleury W. Kingsbury, by his 
“next friend, Corydon Beckwith, v. Ambrose tk. Buri- 
‘side ct al., original bill; and J/ary AK. Buckner et al. 


“ve Henry WW. Aingsbury et al., cross-bill, certified 
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by the clerk of that court on the thirty-first day of 
“ October, 1871, ‘ Exhibit A.’ (Record. pp. 207 to 354.) 
“An opinion of the Supreme Court, contained in volume 
"58, page 310, of Reports of Ilinois Supreme Court. 
A transcript from the Supreme Court of [linois in an 
‘appeal of Heury W. Kingsbury v. Mary K. Buckner, 
certified May 10, 1878, ‘ Exhibit B.) (Record, pp. 354 foe 
377-) Acertified copy of the assignment in error in said 
“ cause, certified October 24, 1873, ‘Exhibit C.”’ (Record, 
fp. 377.) An opinion of the Supreme Court in said 
‘cause, as found in volume 70, Illinois Reports, page 
oe 

“A copy of the arguments in said cause, made by 


“ Henry Crawford, as solicitor for the appellant, * Ex- 


“hibit D.” (Printed as an addition to record.) 

“Copy of the order of the Circuit Court of Cook 
‘County, made on the eighteenth day of June, A. D. 
“ $873, reinstating said case, In pursuance of mandate of 
‘ the Supreme Court, * Exhibit EK.’ (Record, Pp. yl.) 

“ Also a copy of a certain order and final deeree, 
“ entered in said cause on the seventh day of March, 1877, 
“« Exhibit F.’ (Record, p. 392.) 

“Exhibit G” (Record, p. 304) is. the COpV of a 
motion by Anson Sperry, guardian of the estate of Henry 
W. Kinesbury, together with the following affevit, to 
Wit: 

“STATE OF ILLINOIS, ] 
“ COUNTY OF COOK, 755 


~CIPY OF CHICAGO, | 
“1, William JX4Wherland, being daly sworn, depose 
and say that oregomny instrument o iting Is a true 
copy of t original cross-bill in’ the cross-caX_ot Mary 
K. Lathuer ectal.v. Henry W. Aingsbury, in the Risenit 


Getirt of Cook County; that the said copy was made by 


I. 


Me trom the said original cross-bill, and the said copyWis 
a eacrect and literal COPS of the said cross-bill at theAlime 
the sWd copy was made. [ was, at the time I mgde the 
said copy, in the employ of Messrs. BeckwitheAyver and 
Nales, in their office, and made the copy af their direc- 
tion, and \t is the copy which was used mo drawing the 
answer of Tlenry W. Kingsbury to the sfid cross-buill. 

“ My attention has been called to fhe tollowing two 
paragraphs, which are printed in a prgnted copy of the 


record or a porNon thereot, and *containfjng what purports 
To by ct Copy of the cross-)by]]| flied in _ id Ccaillls< 


| iesc paragraphs arc aS follows: 


And vou orattrs turther show’ that said will of the 
said Henry W. Kinesbury was mage and executed in cor 
formity to the laws of the State Jf Virginia, and on the 
gth day of Mav, 1870, the samefwas proved betore and 
admitted to probate D\ CNrpor@ion Court of the city ot 
Alexandria, in the State of Mirgifia, a court having juris 

iction under the laws of that StAte of the probate of walls, 
as the true last will and testamynt of the said Henry W 
Ninesbury, said court alsoty@eeeag jurisdiction then and 


there to receive proof and agmit td probate said will: and 


: | 
erWard, to wit, on the 1f~h davfot Julv. 1870, a copy 


Of sald Hi and probate tl Treol, dt rliheal accorame to 


the laws of the State of T]linoiws. in such case made and 


court. then 


‘ 


ind rere OFC ( t ) CCOraCda ina () Ls Food ide 

‘et rit LW 4 Ke Wanner Ss Wiis nNadaac and « Vecttead 
lis State WA the sare as recorded Tcocordance 
, Te (ot 


And vfAur orators further show that the 


\ F | , . | + 
WW. Kingsbfry, on the 23d day of October, t: 
. ‘ ‘ » . . ‘ 
ith his ovn hand a letter to his mother. Jane 
urVv, ang sien the same bv his) srenatus 
hone i} ahs iit Vroole | s1) 
» Burnside, vesterday lle stated 
it Sumon had mad rall the Chicago 
nN Is nam » mre \ new 


is. trerenwore. ne ssar\ Tom vou anGgd mw 


nel ait te 


Court of Cook - 


itis 
’ 


. 
| 


And they aver that the reterence in said lette 
ords ‘as | told vou,’ was to a conversation betw 
ud Henry W. Kingsbury and his mother, had in pAeir 


bctst ersonal INLTCIVICW, DOCLYO the dat (>| said I in 
Which the said Heary W. Kingsbury expressly itted 
threat h held all thre property cof Vour © ator, Ky 


Buckne 
time. and 


she desired 


inherited from her tathe:. in trust for 
iid that hye would restore ft all to jer 


paragraphs were not in the said original 
Copy thereof, 


bhese twe 
cross-bill at 


time | made the torege 
ver of Llenrvy W. Kin: 


sbur\ to the said 
' in the middle of 
Jose of a paraci yh my th orleinal 


en by a semicolon, 


a sentence, near the 
cross-bill, where the 
and the remainder of the said 


ucceeding 

. , . 7 , , 
“CTIMCOLON Is Made a SeLDp all Thre end of the 
Lie . dr VW mvVseil 


Inesbury to the cross- 


bill, and the allegations comaifed in the two printed 
paragraphs foregoing were notAgontained in the original 


cross-bill, but have since be froduced into the sam 
his c ov Was ma le after ¢] , Be 

bill, and about the ti 
Kingsbury to the sai 


(Notarial seal. ) 


Subscribed and 


F 


( Ne co) af, fp 20; ‘ 


time with thé cross-bill, -& 
by the same counsel 


NovembBer 22, 187: 


hee: bt ana the 

i > 

mierh slated ont ythe « 
cwft Court dismissing the ortgimal and cross bills and befor 


- filing of the transcript in the Supreme Court 


filed in the 


Supreme Court, Central Grand Division, January 20, 


IS73, in a case entitled 


’ 


‘es 


SIMON B. BUCKNER ef al.) tepcal from Cook on 
é (¢ ( COM 0 


iy ‘ 
” hy . - mlolion., 
HENRY W. KINGSBURY. \ 


and are followed by a copy of the order of court February 
13, 1873, overruling said motion. (Aecerd, f. 397.) 

Phe foregoing exhibits, which do not sustain the plea, 
tovether with an affidavit of Wm. C. Goudy, of the hing 
of the argument, * Exhibit D,” inthe Supreme Court on 


ic only evidence ottered 


the Sth of October, 1372, were % 
by the appellees in support of their plea. 
May 20, 1878, an order was entered as of April 27, 


1878, vacating the order of April 27, and substituting 
John V. Le Moyne, who had been appointed guardian tn 
place of va Lawrence , resigned, with authority to prosec- 
cute the suit, and giving said Le Moyne leave to file repli 
cation to answer of defendants (Necord, p. 203.) 

July 19, 1878, the cause came on tor final hearing 
before Henry W. Blodgett, District Judge, upon the 
pleadings ana proots and, the death of Mary K . Bucknes 
being sugeested, it was ordered that the suit abate as to 


uy , 
her; that the demurrers of the defendants Corydon Becl 
with and of Jat eC Kingsbury be scverally sustainea 

And the court, having found the issue for the defend- 
“ants, Simon K. Buckner and Ambrose Ek. Burnside, on 


, | ! ] ] +} a oe ! } 
the plea filed by them, and no replication Paving been 


hied ti the rAnswer, it is furthes ordered, adjudged and 
} Hy } t}) + has } i] . ‘Tae ' , | ats war) ‘ . stas 
qicCrececad, that th Dtit WD CiISTIsSsce fa] rant of CQUILY, 
] ] is *°s? rr ie > * | ° 4 

and that the guardian of the complainant, Henry W 


costs from tunds belonging 


LGD NE EEE 


_, 


December 12, 1883, Henry W Ningsbury, the com- 
plainant and ppellant in this surt, who had come of ave 
within the two years then last past, filed his petition for 
in appeal to the Supreme rt of the United States trom 
th decist 1) entered herem it \ ; IS7S wh) ch Vas 
allowes (Accord, p. 206.) At the October term, 1886, 

t this court, the death of Ambrose E. Burnside was sug- 
vested, and J. Howard Manchest is administratos 
i made a party, who has been served with process 
1 ; 
ASSIGNMENT OF ERRORS 
| Phe Circuit ( ourt erred in fin Ine thre Isstics t iT 
the defend Lnits, Simon bB Buckn: inl Ambrose E 
| Burnside, upon the plea tiled by them 
2. The Cireuit Court erred in finding that no repli- 


cation had been filedt » thre 


and Ambrose Ek. Burnside 
> Phe Court erred in 


be dismissed for want of CC] 


Lhe 


. 


ee 


4 Court erres 


| accordance with the prave 
s. The Court erred in 

, . * > . 
murrers of Corvdon Beck 


burv. 


Points made and author 


| 1. 
| A minor may file a bil mpeach a decree pr 
cured by fraud, or tor error appearing upon the tace of 
the decree 
Lierd v. Malone, 23 Uh. 43 
i; Nuchenbeiser Vv. beckert, 41 Ub 172 
Hess v. Toss, 52 Ill. 478 
| 


Llevd v. Airkiwe 


answer ot Simon B. Buckner 


clecres ns that the bl] chou! 


wit \ 


in not entering a decree in 
of complainant's bill 

severally sustaining the de 
with and of Jane © Nings- 
ties relied upon by appellant 


od. 


—_— ~ q 
—~ or 


4 0 4 


1S 


Story's Eq. Pl., sec. 427. 
Gooch v. Green, 102 Ill. 510. 
Wright v. Aliller, 1 Sandford, 120. 
The demurrers admit the fraud, collusion and falsi- 
fication of the record as charged, and should have been 


overruled. 


2. 

The original suit of Henry W. Kingsbury, of New- 
port, in the State of Rhode Island, an infant seven years 
and seven months of age, commenced by Corydon Beck- 
with, as his next friend, July 18, 1870, was instituted with- 
out authority of said infant, without filing the bond 
required by the statute, and gave the court no jurisdic- 
tion to pass upon his rights. (Record, fp. jo.) Rev. 
Stat., 1845, chap. 47, sec. 13; Lathers v. fish, 4 Lan- 


sing, 213: Gray v. Larrimore, 4 Sawyer, 638. 


3. 

The so-called cross-bill of Buckner and wife against 
Henry W. Kingsbury, was, in fact, an original bill. It 
was not germane to the original suit, and whether ger- 
mane or not, the Circuit Court had no jurisdiction of the 
same without the service of process upon the minor. The 
appointment of Beckwith, guardian ad /é/em of the minor, 
who had no notice of the cross-suit, on motion of the com- 
plainants therein, was error, and did not give the Circuit 
Court jurisdiction to divest the minor of his real estate. 

Campbell v. Campbell, 63 Ml. 462. 
MceDermatd v. Russell, 41 Ml. 490. 
Hlackenbotham v. Blackledge, 54 MM. 316. 
Wreghtv. Miller, 1 Sanford, 123. 
Walker v. Hallett, 1 Ala. 379. 

Graham v. Sublett, 6 J. \. Marshall, 45. 


Vos. 


Iq 


4. 
The Supreme Court of Illinois in the Central Grand 
Division had no jurisdiction of the appeal from the decree 
of the Circuit Court of Cook County, except by consent 


of parties. 
Art. 6, sec. 8, Constitution of 1870; Starr & 


Curtis's Stat. 131. 
People v. Supervisers, 40 Ml. 125 
Owens v. MeKethe, 5 Gil. 79 
Goforthy. Adams, 11 Ul. 52. 


5. 


Neither an infant, nor his guardian ad /item, could by 
consent, confer jurisdiction on a court which would not 
otherwise have it. 

Rhoads v. Rhoads, 43 Ill. 239. 

nos v. Copps, 12 Ill. 255. 

Bank U.S. v. Ritchie, 8 Pet. 128. 
Kischer v. Fischer, 54 Ul. 231. 

| Dan. Ch. Pr., star paging 170 and notes. 
Wright v. Miller, 1 Sandford’s Ch. Rep. 103. 


6. 


It was not competent for the guardian ad /item to 
waive the giving of an appeal bond, by the cross-com- 
plainants on their appeal to the Supreme Court. The 
civine of a bond is a prerequisite to the allowance of an 
appeal, and even if it were in the power of the guardian 
ad litem to waive it, the Supreme Court had no jurisdic- 
tion to entertain the appeal without such bond. 

Rev. Stat., 1545, ch. $3, sec. 47. 

Gross Stat., 1871, page 516 

Simpson Vv. Alexander, 5 Gilm. 260. 

‘.Fe&S. WR. OR. Co. v. ee oe 
Il. ot. 


the Supreme Court lilinois in 


gecrees the 


‘red Decembet 


()j1 


TPDETDC 


ty 
ly 


12. 


The decision of the Supreme Court of Illinois, 58 Ill. 
310, was obtained by fraud upon a falsified record and 
si. ald be set aside, and with it all decrees entered by the 
Circuit Court of Cook County in pursuance of such 


decision. 


ARGUMENT. 
» 

An infant, who is aggrieved by the decree of a court 
of chancery, may file an original bill for redress, and is 
not bound to proceed by way of rehearing or bill of 
review; noris he limited to attack upon the decree for 
fraud, but he may assail it for error merely. The right of 
a minor to maintain a bill of this character was settled in 
Illinois in the case of Lloyd v. JJalone, 23 Ul. 43, decided 
in 1859, where the authorities are reviewed in the case of 
a bill filed to impeach and set aside a decree of the Circuit 
Court, directing the sale of certain lands, the property of 
the infant complainants. The court said: 

“On the argument we had doubt, and much of it was 
“ directed to this point, if an original bill could be filed 
‘like this, attacking the order of partition and sale, and a 
‘decree had to set it aside. We have examined the ques- 
‘tion fully, and are well satisfied the bill can be maintained. 
“In the case of Richmond and Wife v. Tayleur, 1 Peer 
“Williams, 734, Lord Chancellor Macclesfield held, that, 
“ where an infant conceives himself agrieved by a decree, 
he is not under a necessity to stay till he becomes of ace 
“ before he seeks redress, but may apply for that purpose 
“as soon as he sees fit : neither iS he bound to proceed 
“ by way of renearing or bill of review, but may impeach 
“ the former decree by an original bill, in which it will be 


“encugh for him to say the decree was obtained by fraud 


a 


~and collusion, or that no day was given him to show 


cause against it.” * * * 


So, in Mitford’s Pleadings, 113, it is said, “ where an 
‘improper decree has been made against an infant, with- 
‘out actual fraud, it ought to be impeached by original 
a 

The court then refer@#to numerous other authorities, 
and sav: “ We are inclined to go to the extent of the ruling 
“of the English courts, and not confine the right to cases 
“ where fraud has intervened to obtain a decree against 
‘infants. The rule in Richmond v. Tarfeur, 1 P. Will- 
‘jams, 734, and recognized by Mitford, ts a just rule, and 
“we cannot anticipate any evils in its application, in this 
State, to cases as they may arise.” 

This case has been followed by numerous other cases 
in Illinois, and ts the settled law of that State. 
Auchenbeiner v. Beckert, 4 Wil. 172. 
Hess v. Voss, 52 Mil. 478. 


Goock Vv. Green, 102 Ill. 510 


In Lloyd v. Atrkweoed, 112 Il. 329, decided in 1884, 
which was a bill to set aside a decree entered against an 
infant establishing a trust in certain real estate belonging 
to the ancestor of the infant, wherein the guardian ad 
litem of the infant had failed to set up in his answer, and 
interpose the defense of laches in behalf of the infant, the 
court sustained the bill and set aside the decree establish- 
ine the trust. In deciding the case the court, at page 
337, said: “ The authorities are universally agreed that 
“a decree against an infant may be attacked for fraud, 
‘and this is conceded by appellees; but they are not so 
“agreed where the decree or judgment is assailed for 


“error, merely. Upon this proposition there is consider- 


‘able diversity of opinion, By the law as it ts judicially 


: “ declared in England, and in many of the States here, a 
: “decree against an infant is not absolute in the first in- 
, “stance. It is binding své medo only. On becoming of 
4 


Ale he is entitled Lu his day in court to show Callsc 
‘against the decree, and his right to do so tust be CcA- 


pressly reserved by the decree itself, otherwise, it would 


‘be erroncous, and subject to be reversed and set aside 
In many of the States, however, including our own, a 


. 
‘decree against an tofant like that against an adult, is - 


- 
- 


absolute in the first instance, subject to the right 
‘to attack it by original bill, for either fraud or error, 
: ‘merely; but until so attacked, and set aside or reversed, 

on erroror appeal, it is binding to the same extent as any 
‘ other decree or judement. This right to attack a decree 
‘by original bill may be exercised at any time before the . 
“infant attains his majority, or at any time afterwards 
‘within the period in which he may, under the statute, 
“ prosecute a writ of error for the reversal of such decree.” 
And after referring to various authoritics in support of the 
proposition that an original bill will lic to impeach a de- 
cree against an infant for mere error, the court sav, page 
335 : 7 The rule here adopted, Upon cl deliberate consid ~ 
“eration of the authorities on both sides of the question, 
“has been frequently recognized by this court, and what- 
“ever the rule be elsewhere, tt must be regarded as settled 
“in this State.” The defense of laches was not interposed . 
by the guardian ad /7tem in this case, although nearly 
eight years elapsed between the death of the infant’s father 
and the filing of the cross-bill by the Buckners, claiming 
the trust, during which time the minor was in possession, . 
receiving the rents. 


It remains only to show that in the proceedings and 


decree entered upon the cross-bill, fraud or error inter 

vened., he bill of appellant not only points out errors tn 
the decree and proceedings upon the cross-bill, but 
charges fraud and collusion. as well as want of jurisdiction 
inthe Circuit and Supreme Courts. The demurrers of 
Corydon Beckwith and Jane C. Kingsbury admitted these 


allegations to be true, and it was errer to sustain them. 


I] 


The Cireuit Court had no jurisdiction of the original 
bill of Henry W. Kingsbury, by his next friend, Corydon 
Beckwith, filed July 19, 1870. The statutes of Illinois 


declare that, “ Suits in chancery may be commenced and 
prosecuted by infants, either by guardian or next friend.” 
’ “ And that minors mav bring suits 

in all cases whatever, by any person that they may select 
‘as their next friend; andthe person so selected shall file 
‘bond with the clerk of the Circuit Court or justice of the 
‘peace before whom the suit may be brought, acknowl- 
“edging himself bound for all the costs that may accrue 
“and legally devolve upon such minor. And after bond 


‘shall have been so filed, said suit shall progress to tinal 


* 


‘judgement and execution, as in other cases.’ 
Revised Statutes, 1S45, ch 5, See 4. and 


ch 47, See 13 


The record in this case does not show anv selection 
by the minor of Corydon Beckwith as his next friend, or 
how he became such, nor does it appear from the record 
that Beckwith filed bond, which, by the statute, was made 
a prerequisite to thre progress of the suit 

There is nothing to show that Beckwith had any 
authority to act as the next friend of the minor, except 


that he states himself such in an affidavit 


6 


[t was held by the Supreme Court of New York in 
the case of Lathers v. fish, 4 Lansing, 213, that a similar 
statement by a guardian does not show “ that he has any 


authority in relation to the matter in dispute.” 


IIT. 

The cross-bill of Buckner and wife was not germane 
to the original bill, but presented new issues. * The origi- 
nal bill sought but one object, that of removing a sup- 
posed cloud upon the minor’s title, by reason of the pro- 


bate and record of an alleged will. The bill of the cross- 


complainants, not only insisted upon the validity of the 


will, but sought to set aside a deed made by them to the 
father of the complainant in the original bill, upon the 
alleged ground that it was made in trust for them, prayed 
for a partition of the real estate, assignment of dower, an 
accounting for receipts and expenditures while the prop 
erty Was in possession of complainant in) original bill, 
the adjusting of incumbrances upon the property, ctc. 
No notice was given the minor of the filing of the cross 
bill, Oct. 31, 1870, the same day the cross-complainants 
fled their answer. Beckwith was appointed guardian ad 
litem of the minor, Nov. 25, 1870, on motion of the com- 
plainants in the cross-bill. The statute which declares 
that “in any cause in equity, it shall be lawful for the 
“ courtin which the cause ts pending to appoint a guardian 
“ad litem, oo ad infant or insane defendant in such cause, 
whether such infant or insane defendant shall have been 
“ served with process or not. (Rev. Stats.. Is45, ch. 21 . 
sec. 47), was held to be unconstitutional by the Supreme 
(Court, in the Case of Campbell \ Campbell, O43 II. 402, 
oO far as it authorized a decree aszainst infant defendants, 


without service of process on them, and it. was said that 


the court had no jurisdiction of the persons of such 
defendants, for whom the court had appointed a guardian 
ad litem, and that it was not competent for the legislature 
to authorize the court to take the title of any one without 
notice, actual or constructive, to appearand defend. The 
court refers to various decisions tn Illinois, where it had 
been held thatinfant defendants must be served before the 
court could acquire jurisdiction over them. If it was 
necessary for the protection of the minor's rights that a 
guardian ad litem should be appointed for him, the court 
had no jurisdiction under the statutes in Ilinois, to make 
such an appointment, until the minor had been served 


\\ ith process 


In WeDiemann v. Russell, 41 ll. 490, it was held 
that the appomtment of a guardian ad /?fem for non-resi- 
dent infant defendants, who had not received due notice 
by publication, was void, and that they could not be brought 
into court by a stipulation of attorneys. 

Walker v. Hallett, 1 Ala. 379. 
Graham Vv. Sublett, 6 |). |. Marshall. 


‘ay 
The State of Hlinois is divided into three Grand 
Divisions, denominated “ Southern, Central, and North- 
ern.” (Constitution of 1870, art. 6, sec. 5; Starr & Cur- 


tiss, Annotated Statutes, 130). And by Sec. 8, it is de- 


clared “ that appeals and writs of error may be taken to 


“the Supreme Court held in the Grand Division in which 
“the case 1s decided, 1 by consent of the parties, to any 
“other Grand Division. 

The County of Cook is situated in the Northern 
Grand Division, and an appeal from a case decided in 


that county could only be taken to the Central Grand 


8 


Division by consent of parties. The record sliows the . * 
entry of the decree of the Cireuit Court of Cook County, 
December 24th, 1870, by which both the original and 
cross-bills were dismissed, without prejudice, and an order 


entered that “ Thereupon, the complainant in the original 


‘bill, by his next friend, Corydon Beckwith, prayed an ap- 
* peal to the Supreme Court, and a bond being waived 


‘by the other parties, such an appeal is allowed.” | And 


7 
- 


Thereupon, the complainants in the cross-bill prayed an , «he 
‘appeal to the Supreme Court, and a bond being waived 
“by the other parties, such appeal is allowed. And the 


“ parties aforesaid, in open court agree, that such appeals 


* 


‘may be prosecuted to, and the record filed in, the Central 
‘Grand Division, at its next term, and that one record 
“may be used for both appeals.” (Aecerd, p. 265.) 

By the constitution, jurtsdiction of the Supreme — 
Court is exclusive in each grand division, and it was so 
held in People v. Supervisors, 40 Ill. 125. The constitu- 
tion of 1848 (art. 5, sec. 3 and 32, Starr & Curtiss’ Stat. 
78-82) was similar in tts provisions to that of 1870, in 


regard to the jurisdiction of the Supreme Court in the dif- 


ferent grand divisions. In the case of Goforth v. Adams, 
bt Ul. 52, a writ of error had been sued out to the Circuit 
Court of St. Clair County, to a different grand division 
from that in which St. Clair County was situated. On 
motion, the writ of error was dismissed, The court said: 


4‘. 


This court has no jurisdiction of the case.” Owen v 


We Kethe, 5 Gilman, 79, ts to the same effect. 


\" 


[It was not competent for the next friend, or the guar- 


dian ad litem, to take or consent to the taking of the 


i ppeals to the Central Grand Division, and his consent 


2) 


gave the Supre.ne Court in that grand division no jurisdic- 
tion of them. A guardian ad /éfem cannot bind the infant 
by anything he may do. An infant is not bound by his 
waiver of service of process, Nor does he lose his right to 
object to the jurisdiction at the hearing, on the vround 
that the remedy is at law, although his guardian aed litem 
has omitted to raise such objection in the answer. No 
courts have taken stronger grounds for the protection of 
the interests of infants, or enforced more strictly the rule that 
a guardian ad /?/em cannot admit away any of his rights 
than those of Illinois. In Ahoeads v. Rhoads, 43 Wl. 249, 
Mr. Justice BREESE, in delivering the opinion of the court, 
said: 
The rule is inflexible in this State, that the guardian 
‘ad litem shall make a detense of the interests of the 
: “infant as vigorous as the nature of the case will admit 
“ (Sconce v. Whitney, 12 Ul. 150; Axes v. Capps, id. 255.) 
It is understood to be the special duty of such guardian 
‘to submit to the court, for its consideration and decision, 
“every question involving the rights of the infant affected 


“by the suit. This ts the scope of the decisions in those 


‘cases above referred to, and is so distinctly announced 
i ’ “in Dow v. Fewell, 1 Foster (N. H.), 486, and in Axnich- 
“ erbocker v. Dekreest, 2 Paige, 304, cited supra A bill 

‘cannot be taken as confessed against infants under anv 

“ circumstances, nor theirinterests decreed away without 

° ¥ “an answer by the guardian ad “fem, or on full proof. 
Nor cana default) be entered against them. (MeC/ary, 

* Administrator v. Norris, 4 Gilm. 370; Cast v. Rose, 

17 Ill. 276; Chaffin v. Heirs of Nimball, 23 id. 36.) 

r “ And it is further held, that nothing can be admitted, 
“ but everything must be proved against aninfant. (77/277 

Gilman, id. 260: 


“\. Ormsbec, 12 id. 166: flamilten \ 


es he eae , 


30 


“ Tuttle v. Garrett, i6 id. 354; Reddick v. President of 
“the State Bank, 27 id. 148.) And _ strict proof is 
“ required, and the record must furnish proof to sustain a 
‘decree against them, whether the guardian ad litem 
‘answers or not. (Jastersen v. Wiswould etux., 18 id. 
' 48; Chafiny. Heirs of Kimball, supra; Tibbs v. Allen, 
on tai 
a 
The record shows the allowing of an appeal to the 
cross-complainants by the consent of the guardian ad 
litem, without bond—an essential to give the Supreme 
Court jurisdiction—except in certain cases of which that 
of the cross-complainants is not one, the Supreme Court 
has appellate jurisdiction only, and that jurisdiction ts 
wholly dependent upon the constitution and statutes of 
the State. The statute regulating appeals in force when 
the cross-complainants prayed their appeal from the 
decree of December 24, 1870, ts as follows : 
“ Appeals from the circuit courts to the Supreme 
“ Court shall be allowed in all cases where the judgment or 


‘decree appealed from be final. and shall amount, exclu- 


- 


‘sive of costs, to the sum of twenty dollars, or relate toa 


franchise or freehold: Previded, such appeals be praved 


° i 
. 


for at the time of rendering the judgment or decree, and 


provided the party praying for such appeal shall, by 


- 


‘himself or agent or attorney, give bond with sufficient 


security, to be approved by the Cireuit Court, and filed 


- 


‘in the office of the clerk of the Circuit Court within the 
time limited by the court; which bond shall be in a 
‘reasonable sum, sufficient to cover the amount of the 
‘judgment appealed from and all costs, and conditioned 
for the payment of the judgment, costs, interest and 


damages, in case the judgnient shall be affirmed, and 


— - * ee iene tion il emery: — 7 a 
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" also for the due prosecution of said appeal.” (R.S. 1845, 
ch. 83, sec. 47). 

Under the above statute the allowance of an appeal 
was conditioned upon the giving of a bond, with security, 
to be approved by the Circuit Court, and tiled in the 
office of the clerk. It was competent for the Legisiature 
to prescribe the terms on which appeals should be allowed, 
and having done so, neither the partics, nor the court, 
couid dispense with them, and most assurediy a guardian 
ad litem could not do so. That the giving of the bond was 
turisdictional was held in Stmpson vo Alevander, 5 Gilm. 
(10 Ill.) 260. 


at... 89 SS. #. &. KR. Ce. v. Tresteca, 106 Ta, oF. 
the appellees had waived the giving of an appeal bond. 
The appellee moved the Supreme Court to affirm the 
judgment, or that the appeal be dismissed. — In disposing 
of the motion, the Supreme Court said: 

“The waiver by the appellee of the appeal bond did 
‘not oocrate to perfect the appeal for any purpose, cither 
‘to mike it incumbent upon the party praying the appeal 


ee 


to prepare the cause for a hearing at the present term, 
“orto suspend the judgment inthe court below. The 
“parties are in precisely the same attitude they were 
‘before that waiver was filed. There is no appeal here 
‘for us to act upon, nothing to dismiss. The case will 


be stricken from thie docket. 


Until the record shows, in some manner. that the 
party is entitled to an appcal, as preseribed by the statute, 


the Supreme Court is nnable to take jurisdiction. 


Lewes v. Shear, 92 Lil. 121. 


These cases would seem to settle the question, that 


the Supreme Court did not have jurisdiction of the 


'e 


7 
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appeals from the decrees of the Circuit Court of Decem- 


ber 24, 1570, and if so, neither the opinion of the court, 
nor its decisions can be pleaded in bar, or used as evi- 
dence against the appellant in this case. They are 
nullities. The question of jurisdiction was not passed 
upon by the Supreme Court, or brought to its notice by 
the guardian ad /i/em, as it was his duty to do. He had 
no authority to. waive the bond, and his having done so, 
did not give the court jurisdiction gf the appeals, and 
simply tends to show his readiness to accommodate cross- 
complainants. 

The Supreme Court of Illinois only notices the errors 
assigned upon the record. It is not aythorized to pass 
upon an error not assigned, 

Page v. The People, 99 Mh. 418. 
Protection Life Ins. Co. v. koote, 79 Hl. 301. 
LB. & W. Ry. Co. v. Rhodes, 70 11] 285. 


This court has in several decisions recognized the 
same rule governing appeals as that established by the 
courts of Illinois. In the case of V7//labolos v. United 
States, 0 Howard, 81, the court held that an appeal could 
only be taken in the mode prescribed by the acts of Con- 
gress, and that an appeal in any other mode was a nullity. 
In the United States v. Curry, 6 Howard, 106, it was 
held that appeals were “ regulated by acts of Congress, 
which the courts can neither change nor modify.” In 
disposing of the motion in that case to dismiss for want 
of jurisdiction, the court, page 113, said: “ The power of 
“hearing and determining a case like this, is conferred 
“upon the court by acts of Congress, and the same 
“ authority which gives the jurisdiction, has pointed out 


the mybrye re ny which the er; <e sh 7. beet byreveserbyt bye fave 
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“ provisions, nor to change or modify them.” The case 


was accordingly dismissed. 


In the case of The Lucy, 8 Wallace, 307, the syllabus 
of the case states: “ Appellate jurisdiction in the Federal 
‘courts depends upoa the constitution and the acts of 
' Congress. When these do not confer it, courts of the 
“ United States cannot exercise it by virtue of agreements 
‘of counsel or otherwise.” The appeal was dismissed for 
the reason that the transcript of the record was not filed 
within the time required by act of Congress, although 
all parties consented to have the case come before this 


court. 


In the case of Washington County v. Durant, 7 Wall- 
ace, 694: “ The record showed that this cause had been 
“brought here from the Circuit Court for Lowa, as on 
“awritof error, Oy agreement of parties, and withoni the 
essuing er service of such awrit. Coming before this 


‘court on a printed argument for the defendant in error, 


and the fact above mentioned being observed by the 


court, the appeal was DISMIssED. The chief justice 


‘statirg it to be the opinion of the court, that an ap- 


* 


‘peal allowed ora writ of error served, was essential to 
‘the exercise of its appellate jurisdiction.” 

Ilad the fact been brought to the notice of the 
Supreme Court of Illinois, that the appedl by the cross- 
complainants, from the decree of December 24, 1870, had 
been brought before it in the Central Grand Division by 
consent of the guardian ad /7fem, and without bond, it 
would undoubtedly, in accordance with the well settled 
law of the State, and the rulings of this court in like cases, 


lyevy ¢* eorbrecer. crv er9v tao ort TT. .+ 


a 
That a judgment or decree rendered by a court 
Without jurisdiction is a nullity, is a proposition too plain 
for argument. “ The want of jurisdiction ts a matter 
“that may always be set up against a judgment when 
“sought to be enforced or when any benefit is claimed 
“under it. The want of jurisdiction qakes it utterly void 
‘and unavailable for any purpose.” Borden v. bitch, 15 
John. 141, cited withapproval in //arris v. [lardiman, 14 
How. 339. Without jurisdiction a court cannot make a 
record. 


| , , 
Grav v. Larrimore, 4 Sawyer 638. 


VII. 


No appeal was prayed or allowed from a decree of 


the Circuit Court of August 2, 1872, as allegedin the plea 
of appellees (Aecord, 7. 786). The transcripts of records 
offered in evidence by appellees contain no record of a 
decree or order of the Circuit Court entered August 2, 
1872, and the finding of the issue for the defendants, 
Simon B. Buckner and Ambrose E. Burnside, on the plea 
filed by them, alleging such a decree, and an appeal from 
the same was manifestly erroneous. | 

None of the exhibits offered in evidence by appellees 
were adimissible—if admitted they did not sustain the plea. 

[t seems to have been assumed by all parties, as the 
plea alleges, that on the 31st day of December, 1870, the 
cause upon the original and cross-bills came “onto a 
“ hearing on the pleadings and evidence, and a decree was 
“ thereupon rendered by said court as of the 24th day of 
“the same month.” (Record, p. 783.) The record offered 


in evidence states that the cause came on for hearing on 


lyecember 24, 1870, and not December 31st, as alleged. 


( Record, p. 20 5. ) 
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aaew priced AMCs Libal IN THe app cu hy the said He nry 
W. Kingsbury the appellant assigned for error that the 
“ Circuit Court erred in dismissing the cross-bill without 
prejudice.” The record offered in evidence contains no 
such assignment of error. (Aecord, Pp. 353.) 

The plea alleges that October 31, 1871, “ the said 
cause was reducketed in the Circuit Court upon the man- 
date of the Supreme Court being filed. The record 
viven in evidence fails to show a redocketing of the case 
at that time; but on the contrary the only evidence of the 
filing of the mandate, and redocketing of the case, at any 
time, is to be found in the decree entered November 13, 
1871, of which it does not appear that the guardian ad 
Jitem had notice, nor did he appear at the time said man- 
date was filed and the decree was entered. My associate, 
whose brief was hastily prepared to meet the rules of the 
court, inadvertently refers to an appeal from the decree 
entered November 13,1871. The record shows that there 
was no appeal from that decree. (Aecord, p. 358.). The 
plea alleges that on the 11th day of September, A. D. 1872, 
the said Henry W. Kingsbury, appellant, filed in said 
Supreme Court a transcript of the record of said Circuit 
Court in the said cause, and thereupon made an assign- 
mentoferrorsthereon. (Aecerd, Pp. 786.) Vhe record fails 
to show a transcript of any such record, 

The plea states that on or about the 24th of May, 
1873, the Supreme Court overruled a motion to set aside 
a judgment of reversal, etc., and rendered its decision in 
said cause, whereby it decided “ that there was no error 
“in said decree, except that the Circuit Court erred in 
“finding that said Mary K. Buckner had any interest in 


‘ 


the said so-called Spencer tract, and in decre cing patr- 


“tition thereof, and for that reason the said Supreme 


“ Court revised the said last decree of the Circuit Court, 
and remanded the said cause to said Circuit Court 
Che reeord shows no such decision of the Supreme Court, 
as stated, but it does contain the copy of an order entered 
February 13, 1873, inacase “ entitled Szmou Lf. Buckner 

lv. Fleury IW. Aingsbury, appeal from Cook County on 
motion, in the following words: “And on this day came 
said parties, and the court being sufheciently advised of, 
and concerning the premises herein, does order that the 
motion to set aside the former judgment made herein 
be, and the same ts hereby overruled,” which is the 

' : . 

entire order entered upon said motion. (Aecoerd, ~. 395.) 
Che Supreme Court, doubtless, overruled the motion 


for want of jurisdiction of the same 
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[t was error for the guardian ad f@fem to waive due 
notice of taking depositions, and not to object to the evi- 
dence of Simon Buckner and Jane C. Kingsbury, 
parties to. the cross-bill, and interested in the result 
of the suit, and who testifed of their own motion 
adversibly to the infant Phe Supreme Court in 
its decision, 35 [| I. Paves $2 5 ana +34, lays special 
stress upon the testimony of these witnesses. Thev 
quote the conversation between Buckner and the 
father of appellant, stated by Buckner to have occurred in 
July, r801, nine years previously, wherein Buckner testifies 
in tis own behalf that he remarked to the father of appel 
lant: “ By the way, the property of your sister has been 
‘deeded to you, and | want you to look after her interest 
‘and see that she has her property; ” and he remarked, 


Phat was allright, or very well, or some words to that 


a 


effect. (A 


cord. f 2QT ) In) referring to NIrs Nines 


bury s testimony, the Supreme Court says: “ She inquired 
of him (appellant’s father), whether his sister's property 


’ 


had- been turned over to him, telling him that Simeon had 


tole! her sO) ‘Tle replied: Phat 1. Sa), but dont look 
CONCCI ned It Is ¢ TAS Lurie «| over to me tor sat he ( p) 
me. It will be restored to her.’ (Accord. p. 318.) 


Phe conversation with Mrs Kingsbury Is stated by 

her to have occurred in August or September, 1861 
Sec. 2 of the Act of February 19, 1507, Laws of 1 SO7 
p. 183; Gross’ Statutes, 1871, p. 274, is as follows: “ No 
party to any civil action, suit or proceeding, or person 

“ directly interested tn the event thereof, shall: be allowed 
to testifv therein of his own motion, or in’ his own 
behalt, by reason of the foregoing section, when any 
‘adverse party sues or defends as the trustee or conserva 
‘tor of any idiot, lunatic, or distracted person, or as the 
‘executor, administrator, heir, legatee, or devisee of any 
deceased person, or as guardian or trustee of any such 

“ heir, legatee, or devisee, unless when'called as a witness 
“ by such adverse party so suing or defending; exceptin 
Certain cases not applicable to Buckner or Mrs. Kings 
bury Neither of them was cailed as a witness bv the 
cuardian ad litem, nor were they cross-examined by him, 
nor did he object to their” testimony Beckwith was 
appointed guardian ad litem by the court, November 25, 
ISTO (Record, p 252.) Dhree day s before that. to wit. 
Nov. 22, 1870, he gave his consent to the suing out of a 
dedimus Postestatum, Noy sO, IS7O, to take the depos! 
tion of sud Buckner, waiving the longer notice required 
by the statute, which was ten days Phe dedimus was in 
fact issucd Nov. 20th, instead of 3oth. (A’ecerd, pp. QS—og.) 
That Buckner’s testimony and that of Mrs. Kingsbury 


were improperly received under the laws of Hltnois, ts 


’ 


settled by the decision of the Supreme Court, in the case 
of fuscher v. Fischer, 54 Ul. 235, where the court, im com. 
menting upon the diities of a guardian ad litem to defend 
vigorously the interests of the infant, his inability to 
admit away any of his rights, and the competency of wit- 
nesses, sav: “ \ guardian was appointed: by the court for 
this infant, and he put in aomere formal answer, but did 
not defend vigorously the interests of the infant. t-te did 
not attend the examination of the witnesses, or make 
objection to the testimony of complainant or to the ath- 
‘davit of Christina Wiemuller, taken without authority, 
and by a person having no power to take it. The 
record does not show that M. W. Weir was appointed a 
spectal master by the court to take testimony, and it was 
not competent tor the infant to consent thereto, nor tor 
the guardian ad /zfem in his behalf Chis person cannot 
admit away any of the rights of an infant, or bind 
Shim by consent to an act which may be prejudicial to 
the infant fie record scems to show a contrived cas. 
‘by which this infant, *muling and puking in his nurse’s 
arms —the only heir-at-law of his deceased father, in 
whom the legal title to this lot had been legally placed— 
was to be deprived of his estate by the combination of 
Scomplainant and his mother, Christina Wiemuller 


Lhe complainant was not a competent witness to pros 


his COW 1} Isc, Heol having 1) (*1t} called lyy the adverse 
party to testify lle was incompetent at common law, 
Wevel/ v. Luts, 34 ll. 382-—and also bv the terms of the 


second section of the statut relating ic. the COTNDCLONEC 
of witnesses in civil cases—Sess. Laws, 1867, p. 183- 
not beme within any of the exceptions of that act. The 


court erred 1m rendering a decree on complainant's testi- 


LPLCOTDA lhe testimony of the other witness was. not 


a le 


he at lle pega ee 


taken under the orde ff the court ana the eur an 
ad litem had no power to consent to its beige taken as 
agaist the infant 

in In the case: of Cartwrigh \ bese, I4 Iti bid, Where 
an tuterested witness had been permitted to testify to the 
prejudice of an infant, and the cuardian ad @efem had 


raised no objection to his competeney, the court saia 

put this cannot prejudice the rights of the infant whom 
lhe represented, Phe euardian could Waive none. of 
his rights, — : * Tle who prosectutes an 


mfant or an idiot. must see to it that he maxes out a 


—* 


propel CalsSC, and Vv competent prool Dbechor lye C.th) 


expect a decision in his favor 


- faceer ae 


“ts Ph record shows that) the Correa incl Cross-bills 
were a contrived and not a real cas Phat there was no 
occasion for filing the original bill by Beckwith, as the next 
friend of the minor, is apparent from the tact that th 
statute gave the minor, who was born aiter his father’s 

rath, and for whom ne provision had been made in th 
will, the same estate as it there had been no will, and se 
the Supreme Court held, and directed his bill to be di 
missed absolutely, which it could not have done it the wil 
vasa cloud upon the minors title, for Is NOt Questioned 
that the minor was entiticed to one-half of the real estat 
of which his father died seized, and tl will, it a cloud 
, upon anything, would have been a cloud upon his inte: 
| Cs In disposmy of the COVE UML thi, Like Cort s«aA\> 
lf Prrcrpne riv executed and admitted t pore bate the wall 
ay: ie would ly VONCKIN «| W\ the laws of tl Stale, whe re Ohi 


’ 


prop rtv is situated; and the posthumous birth of mntant 
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“Henry W. Kingsbury, would, by those laws, operate as 
“an abatement of all devisees of property so situated.” 
That no process was sued out upon the original bill, 
or steps taken to bring the defendants into court; that 
Buckner and wife subsequently entered their appearance, 
and on the same day filed a cross-bill, none of the other 
parties to the suit at that time having appeared; that no 
process was sued out, or steps taken to bring the parties 
to the cross-bill into court, but that they all, subsequently, 
voluntarily appeared;, that Beckwith was appointed 
guardian ad /?tem for the minor defendant to the cross-bill 
on motion of the complainants; that he failed to set up 
laches of the cross-complainants in lying by from Sep- 
tember, 1862 to the 31st of October, 1870, during which 
time the minor was in possession of the entire estate, 
receiving all the rents and profits without taking any steps 
to enforee the pretended trust; that he waived notice of the 
taking of depositions; that he filed no cross-interrogatorics 
to witnesses; that he made no objection to incompetent 
testimony; that he consented to an appeal without bond, 
and to a- different grand division from. that to which an _ 
appeal could have been taken without such consent, that 
he assigned no error upon the appeal of the cross-com- 
plainants; that he failed to bring to the notice of cither 
the Circuit or Supreme Court objections to incompetent 
testimony; that he consented to go to a final hearing 
December 24th, on the very day that replication Was 
fied to the answer of the cross-complainants; that he 
allowed a case of such importance to be disposed of by 
the Circuit Court within less than sixty days from. the 
time of the filing of the cross-bill without taking the time 
ior its consideration given by the statute, which declares 


“ that after replication is filed, the cause shall be deemed 
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Pacific R. R. of Mo. v. Missouri Pacific ky., 111 
U.S. 505, was the case of a bill filed to set aside a 
decree of foreclosure of the Circuit Court of the United 
States for Missouri, which had been affirmed by this court, 
alleging fraud in fact in the foreclosure suit, in the conduct 
of the solicitor and directors of the corporation defendant 
in that suit, and praying that the decree which had been 
affirmed by this court, be set aside. 


e 
A demurrer was sustained to the bill in the Circuit 


° eg7e ° ° ae ° 4 
Court. This court, in disposing of the case on appeal, 


said: 

“ It appears from the report of the case in 101 U. S. 
289, that the present plaintiff contended here, that it had 
not consented to the decree, and sought to examine the 
question of the alleged fraud or unauthorized conduct of 
its solicitor and its officers, and also sought to defeat the 
jurisdiction of the Circuit Court, and to attack the pro- 
priety of the purchase by the solicitor. The conclusion of 
this court was, that it could not discover any error that 
could be corrected by appeal. But, in its opinion, it said: 
‘The remedy for the fraud or unauthorized conduct of a 
solicitor, or of the officers of the corporation, in such a 
matter, is by an appropriate proceeding inthe court where 
the consent was received and acted on, and in which proof 
may be taken and the facts ascertained.’ Thereupon this 
bill was immediately filed.” 

The court then say : 

“On the admitted allegations of the bill, there was no 
real defense made in the Ketchum suit, and the present 
plaintiff was prevented from making that defence by the 
unfaithful conduct of its solicitor and its directors, and the 
directors of the Atlantic Company. A case of that kind 
is one of which a court of equity will take cognizance,” 


and proceed to remand the case that the matters alleged 
may be inquired into and adjudicated. 
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at issue, and stand for hearing at the next term.” rs 
(Gross’ Statutes of 1871, page 73), and that he failed to ly 
apply for archearing in the Supreme Court, are all cir- n 
cumstances which go to show that the case was not a real 
controversy; and if not a real controversy, the proceed- cit 
Ings are not admissible in evidence against the minorxz ew buia Te 
In the case of Gaines v. Relpf, 12 Woward, 537, Gaines Tr 
‘and wife set torth the decree made in their behalf by the st 
Supreme Court at a former term as having adjudged and et 
decided against all the defendants to the suit then pend- T 
ing, that Myra Clark Gaines was the legitimate child and is 
forced heiress of Daniel Clark, and that she was legally V 
and equitably entitled to receive of Relph and Chew and 
all persons holding under them, the estate claimed by the - 
original bill. The defendants admitted the rendition of r. 
the decre+, but denied its canclusiveness on them, be- id 
cause they said: 
Phe decree was brought about and procured by impo- 
“ sition, combination and fraud between the complainants so 
‘and Charles Patterson, and that therefore it should not 1c 
“ be regarded in a court of Justice for any purpose whiut- yi: 
“ever. That said decree was designed as no honest ¢ Npo- ty 
“ sition of the merits of the case, but was brought about, we 
‘allowed and consented to for the purpose of pleading the ; 
“the same as res sudicata upon points in litigation not 1 
“ honestly contested.” Evidence was received upon. this gs 
point, and the Supreme Court held that the decree of that | 
court in Charles Patterson's case did not atfect the defend- re 
ats, giving as one reason that “ it was no earnest contro- e 
versy. [The decisions of the Supreme Court offered in I, 
evidence in this case cannot affect the appellant, for the s 
same reason, and for the further reason that the Supreme d 
- 


Court had no jurisdiction of the appeal from the decision 


of Dec. 24, IS7O, for two reasons: Be Because hw bond 
“was given as required by the statute. 2. Because said 
appeal was taken to a grand division to which the law 
would not permit it to be taken, without consent of par- 
ties, and the guardian ad /?fem had no power to give such 
consent. The opinion and decision of the Supreme Court 
reported in the 7o Ill. 514, cannot be used as evidence 
against appellant for the reason that the record contains no 
evidence of an appeal from the decre@ therein referred to, 
and so far as appears no appeals were ever perfected to the 
Supreme Court from any decree or order referred to in 
the opinion in that case. The court say: “ No appeal 
“was taken from the decree of Novenrber 13, 1871, but 
‘appeals were taken from some of the decretal orders in- 
“tervening that and the final decree of August 2, 1872. 
The record contains no final decree, nor any decree of 
August 2, 1872, noris there an assignment of errors upon 
any such decree. 

“ Upon these appeals, sav the court, the whole record 
“was brought to this court, and errors assigned, question- 
“ing the propriety of the decree of November 13, 1871, 
“entered in conformity with the directions of this court, 
‘some of the intervening orders, and the final decree of 

August 2, 1872. The questions raised and attempted 
“to be ratsed, were all carefully considered, and the con 
‘clusion arrived at was, that no error could be assigned 
“upon the first decree entered in pursuance of — the 
“ directions of this court; that the points made upon the 
“intervening orders were not well taken, but that the 
‘decree of August 2, 1872, was erroneous, and ought to 
be reversed, for the reason civenin the opinion. These 
views, however, are not clearly announced in the former 


opinion, and it follows also, that the directions contained 
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“an the opinion which have no relation to the matters 
‘involved in) the decree of August 2, 1872, are wholly 
Inappropriate, and may be considered as withdrawn 
from the opinion 
* The judgment which we intended to enter was, that 
‘the sey cral decrees and decretal orders antecedent to the 
“final decree of August 2, 1872, and upon which error 
was assigned, be affirmed, but that the decree of August 
“ 2, 1872, concerning Mrs. Buckners claim in the Spencer 
‘tract, be reversed, and the cause remanded for further 
proceedings in conformity with the former opinion, as 


herein explained and modified, and that each party pay 


half of the costs in this court. 


In the same opinion, the court say: “ A labored 
‘argument has been made to prove the error of the for- 
‘mer decision of the court, and it is charged that fraud 
‘and collusion were accomplished, and incompetent testi 
‘mony introduced to obtain it.” 

“ If this were true, we cannot determine questions so 


‘orave upon ex parte affidavits. Ii there have been fraud 


. > 


7 


‘and collusion, the proper remedy would be in chareery, 


* 


‘and then the parties assailed could have an opportunity 
" at making «t defense: oor, if the at crcu 1s direc ted Dy the 
‘court of final resort, by an application fer a rehearing 

, . . “We cannot examine as te the 
‘merits of the original case, but only as to proceedings 
“ subsequent to the proceedings of the former hearing. 
This shows that the Supreme Court, in overruling the 
motion made January 20, 1873, to set aside and annul the 
judgment of said court, rendered atthe january term, 1871, 
and recall the mandate and dismiss the appeal, becaus 
the said appeal and judgment and mandate had been traud 


ulently procured from the court upon a forged and fraud- 
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ulent record, and by fraudulent practice and deceit prac- 


ticed upon the court and without jurisdiction of the sub- 
ject matter or of the parties of said pretended appeal, did 
so, because it had no jurisdiction over said motion. 

The only appeals shown by the record to have been 
taken and perfected by any of the parties prior to the one 
now before this court, were the consent appeals taken with- 
out bond from the consent decree of Lee. 24, 1870. All 
other cases, of which the Supreme Court took cognizance 
were pretended appeals when none in fact existed. How 
the Supreme Court could have been misled into rendering 
decisions, reversing decrees that never existed, itis perhaps 
not material to inquire. . It is enough, if it can be shown 
that its decision was given in a matter over which it had 
nv jurisdiction. Its decision upon the rehearing granted 
appellees quoted ante, affirming all decrees and deeretal 
orders antecedent to the final decree of \ug. 2, 1872, and 
reversing that of Aug. 2, 1872, when no such decrees were 
before it, is not more remarkable, than the decree caused 
by the appellees, SIX years afterward, to be entered by the 
Circuit Court, professedly in obedience to the mandate 
and directions of the Supreme Court — Instead of: affirm- 
ing all orders antecedent to Aug. 2, 1872, as directed, the 
Circuit Court sets aside such orders. (Record, fp. 393) 

The decision of the Supreme Court upon the appeal 
of the cross-complainants from the decree of December 
24th,1870, was based upon a record that had been altered 
and changed after the issues were made up and without 


the consent of the court. ith the motion file 


IWISION, was 


that important 


Issue 


by’ 


made in the cross-b ifter 


This motion and affidavit were introduce 
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appelices In support of their plea tor another purpose, wa 
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bill were also the counsel of Jane C. Ningsbury, to whom it 


is alleged in the cross-bill, filed Octobe: 


‘ 


sented to the Supreme Court, a lette 


, 


Wills 


1S70, as pre- 


WE 


itten by 


appellant's father, October 23, 1861, in which, tovether 


with tl 


2. Con 


versation 


had 


with her, it is alleged that 


appellant’s father had expressly admitted that he held the 


property inherited by Mary K. 


in trust 


Jane C 


to be 


Kinegsbury’s answer 


restored to 


Buckner 


from her 


her whenever she 


November 22, 1870, no allusion 


CONnVC! sation. 


December 20, 1870, she swears “ 
“munic 


“ person till now 


ating 


desired. 


1s made Lo this 


father 


In 


to the original bill. filed 


letter or 


in her testimony taken in Lyme, Conn., 


it (the letter of Octobe: 


Ri ‘ ord. _ cae 
( 


l cannot 


recollect com- 
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IS7O) to any 


And yet the letter, 
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cross-bill filed nearly two months befor 
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Is it not incredible that the attorneys who drew 


cross-bill, 


and 


three weeks 


afterward 


\Irs 


Kings 


bury sanswer, claiming half the property for Mrs. Buck- 


ner, the validity of the will, and that 
was held in trust by appellant's father, 
omitted from the answer all allusion to s 
matter as this letter and conversation ? 
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decree dismissing the cross-bill without prejudice, and to 


an appeal without bond lhe only error of which h 
could complain upon such a record was the dismissal 
without prejudice, instead of absolutely, amd that he tailed 
to assten Could a more cunningly devised scheme hav 
been invented to deprive an infant of his estate without a 
hearing > All that is asked in this cas: Is, that theappellant 
may have an opportunity to present his defense to thr 
cross-bill, which the record shows he has never vet had 
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RepLy BRIEF. 


THE DECREE OF THE CIRCUIT COURT SHOULD NOT BE AF- 
FIRMED FOR WANT OF PROPER PARTIES. 


ss Counsel for appellees in his brief in his seventh point, 
. page 126, claims that the decree dismissing the bill must 
be affirmed because the necessary parties were not before 


the court to enable it to grant any relief to the complainant, 
and makes the point that the decree sought to be set aside 
vested the title to the property in Mrs. Buckner, who 
| died pending the suit in the Circuit court, and that there 
is no evidence in support of the averment of the bill that 
the property had been conveyed to Gen. Buckner. The 
bill alleges that immediately after the entry of the decree 


against appellant, and on “the 28th day of February, 
« 1872, the said Simon B. Buckner and wife conveyed 
‘unto R. W. Wooley of Louisville, Kentucky, all the 
‘tracts so set off to Mary K. Buckner, and on the same 


* 


* 
A 


* 
. 


day the said Wooley reconveyed unto Simon B. Buck- 


ner all and singular the real estate aforesaid, and the 
+ said Simon B. Buckner is, as your orator is advised 


+ and believes and so charges, in the present full posses- 


* 


‘ sion and enjoyment of all said property and its income, 
‘claiming to be sole beneficial owner by reason of the 
‘+ judicial proceedings aforesaid, and the conveyance of 
+ said Wooley and not otherwise.” (Rec.s 10, 11.) The 
cause was heard in the Circuit court upon a plea filed by 
Simon B. Buckner and Burnside, and an answer in sup- 
port thereof. Neither the plea nor the answer denies 
any of the allegations in the bill except the charges of 
fraud and collusion with Beckwith in the prosecution of 
the legal proceedings which resulted in the decree com- 
plained of. It is well settled that by the filing of a plea 
supported by an answer, the defendant admits all the al- 
legations of the bill not specifically denied in the answer. 
In the case of the State of Rhode Island vy. The State of 
Massachusetts, 14 Peters, 272, this court said: 

“The office of the plea is to reduce the cause to a 
‘single point, and thus prevent the expense and trouble 
‘of an examination at large. But the matters stated in 
‘the bill which are not denied by the plea are admitted 
“to be true. The case of the plaintiff then, as now to 
‘‘ be considered, is as full and as strong as it is presented 
“in the bill where not denied by the plea.” 

In the case of Goodrich vy. Pendleton, 3 Johnson, 
Chancery R., p. 390, Chancellor Kenv, in rendering the 
opinion of the court, said: 


or 
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“The rule is, that the equitable circumstances charged 
‘in the bill, and which will avoid the statute, must be de- 
“nied by the answer as well as by the general averment in 
“the plea; and the answer in support of the plea (and 
“ which is indispensable to its support) must be full and 
“clear, and contain a particular and precise denial of the 
‘charges, or it will not be effectual to support the plea. 
‘The court will intend that the matters so charged against 
“the pleader are true, unless they be fully and clearly 
“denied. The facts requisite to render the plea a de- 
‘‘fense must be clearly and distinctly averred, so that the 
“ plaintiff may take issue upon them; and the answer in 
‘support of the plea must contain particular and precise 
“averments, to enable the plaintiff to meet them, as the 
“object of the answer is to give the plaintiff an oppor- 
“tunity of taking exceptions to the traverse of the facts 
‘and circumstances charged in the bill, which, if true, 
“ would destroy the bar set up. These general principles 
‘of pleading are laid down in Lord Redesdale’s Treatise 
“of Pleading, pp. 212, 214, 236, 237, a work of great 
‘authority on the subject; they are also to be met with 
“in other treatises of established character. (Cooper’s 
“Eg. Pl, 227, 228. Gilbert’s For. Rem., 58. Van 
6 Heythuysen’s Equity Draftsman, p. 443.” 

See also, 
Bogardus v. Trinity Church, 4 Paige, 178- 


196. 


Upon the record as now presented to this court it is 
therefore admitted that immediately after the decree vest- 
ing the title to the property in Mrs. Buckner, the entire 
property was conveyed through the medium of Wooley 
to Simon B. Buckner, and that he has ever since been in 


the actual possession of the property, claiming to be the 


sole owner thereof under the decree herein complained 
of. The deeds set out in the bill are shown by the pub- 
lic records of Cook county, and will be introduced in 
evidence by appellant if their existence should ever be 
denied by Gen. Buckner. It would have been idle upon 
the death of Mrs. Buckner to have made her heirs par- 
ties defendant in view of the conveyance of all the prop- 
erty to Gen. Buckner and his ownership and _ possession 
thereof. 


II. 


THE BILL FILED IN THIS CASE WAS NOT is BILL OF RE- 
VIEW, AND WAS PROPERLY FILED WITHOUT LEAVE. 


Counsel for appellees makes an elaborate argument 
and cites many authorities under his first proposition re- 
lating to bills of review. All of the cases cited relate to 
bills filed by adults. These cases have no application to 
an original bill filed to set aside a decree against a minor 
which right stands in lieu of a provision in the decree 
giving a minor the right to have the case reheard within 
a limited time after attaining his majoritv. Counsel for 
appellee concedes that “the rule of law certainly allows 
“an origmal bill to be tiled by an infant or adult to set 
‘aside a judgment which has been procured through col- 
‘“lusion or impositions practiced on the court. An ¢nfant 
“may file an orginal d/l where the complaint is as to 
“errors on the face of the record.” (Argument, pages 
115, 116.) 

This is well settled by the authorities cited in the orig- 
inal brief in this case for appellant and in the case of 
Gooch v. Green, 102 Ill., 507, 510, the Supreme court of 


[llinois expressly held that “ /he authorities cited which 
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“control the practice where a bill of review ts filed cannot 
“control here.” It is not necessary that the errors com- 
plained of in such original bill should be errors of law 
only. In the case of Auckenbeiser v. Beckert, 41 Mlinois, 
172, it was held sufficient to set aside a decree that the 
evidence upon which it was rendered did not authorize 
the decree. The principal of law permitting a party to 
fle an original bill to set aside a decree already rendered 
against him, while a minor for error is an exception to 


the general rules of law. 


3? 


THE PROPOSITION THAT THE DECISION OF THE SUPREME 
COURT OF ILLINOIS, NOW COMPLAINED OF, WAS REN- 
DERED UPON APPELLANTS APPEAL, IS NOT SUSTAINED 


BY THE RECORD. 


It is contended that neither the jurisdiction of the Su- 
preme court of Illinois nor the correctness of its decision 
can now be called in question by appellant, on the ground 
that it was upon his appeal that the court acted. 

Counsel says: “ An appeal was prosecuted by the in- 
«fant by his next friend, and errors assigned; a record 
“was filed for this appeal. The infant was in court prose- 
“cuting his own appeal. By repeated decisions in a 
“chancery case the whole case is before the Supreme 
‘court without the assignment of cross-errors. ut 1 
‘this case cross-errors were assigued, and the court con- 
« stdercd and decided the whole case on that appeal. The 
‘appeal of the complainants in the cross-bill may be dis- 
“regarded without affecting the result.” (Argument, 


pp. $6, 87.) 
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And again: *« As already remarked Henry W. Kings- 
“bury took an appeal himself from the decree dismissing 
«his original bill, and filed a transcript in the Supreme 
“court at Springtield and assigned errors thereon. /x 
“answer to that appeal Mrs. Buckner and her husband, 
“ with the other appellees, appeared and submitted the 
“case. By this act that court acquired authority and 
“ jurisdiction to hear and determine the appeal irrespect- 
“ive of the appeal taken by Mrs. Buckner.” (Argu- 
ment, p. 88.) 

The errors assigned will be found on pages 352 and 
353 ofthe record. The record shows that an appeal was 
taken by Mary K. and Simon B. Buckner, and also by 
Henry W. Kingsbury, by his next friend. The assign- 


ment of errors is as follows: 


“Sratre or ILveiois — CENTRAL GRAND Division. 
SUPREME CouwrRrT. 
January Term, 171. 


Mary K. Buckner and Simon B. ) 
Buckner, | 


i ” — 
2's. _ Appeal from the Crr- 
Henry W. Kingsbury, Eva Law- 6 = cust court of Cook 
rence, Albert G. Lawrence. county. 


and Jane C. Kingsbury. | 


+ And now comes the said Mary K. Buckner and Simon 
+B. Buckner, appellants, and say that manifest error hath 
‘intervened in the proceedings, of which the foregoing 
“isa record to their injury, and they assign the follow- 
* ing errors, to wit: 

“1. ‘The Circuit court of Cook county erred in dis- 
«missing the cross-bill. The Circuit court erred in dis- 


“ missing the original bill without prejudice. 


~“ 


«2 The Circuit court of Cook county erred in re- 
“ fusing the relief prayed in the cross-bill; and, 

«3. The proceedings are otherwise informal and er- 
* roneous. 

“ Wherefore they pray the judgment of this court in 
“the premises, and that the decree below, so far as it d's- 
‘* missed said cross-b l', be reversed and remanded, with 
“specific instructions to the court be'ow to enter a decree 
«ranting the relief asked in said cross bill, or that a final 
‘decree be rendered in this court, etc. 

+ Goupy & CHANDLER, 
Atloruevs for Appellants. 
R. W. Woo.ey., 
Of Counsel. 


And then comes Henry W. Kingsbury, by his next 
«friend C. Beckwith, and assigns fot error— 

“1. The dismissal of the original bill. 
“2. Refusing the relief prayed by the omginal bill. 
Admission of incompetent evidence in the original 
‘ suit. 

« Wherefore we pray that the decree in the original 
“suit may be reversed and cause remanded. 

C. BeckwITH, 
a Counsel. 


It will be observed that the errors were assigned upon 
a single transcript of the record and that the errors as- 
signed by Mr. and Mrs. Buckner were not, as alleged by 
counsel, cross-errors, and that the only errors assigned by 
Kingsbury related to the dismissal of the original bill, and 
were assigned subsequent to the assignment of errors by 
Mr. and Mrs. Buckner upon their appeal to the Supreme 


court. It is not true that the Supreme court could have 


S 


rendered its decree reversing the order dismissing the 
cross-bill and directing the relief therein prayed to be 
granted upon Kingsbury’s appeal and his errors assigned 
thereon. Neither is it true that Mr. and Mrs. Buckner 
appeared in the Supreme court, as stated, in answer to 
Kingsbury’s filing his transcript with errors assigned 
thereon. Mr. and Mrs Buckner appeared upon their 
own appeal and assigned errors before any errors were 
assigned by Kingsbury, and the errors assigned by both 
are assigned under the cause entitled as of the appeal 
by the Buckners. The inaccuracy of counsel in the 
statements in his brief in regard to these particulars ts 
doubtless due to the great lapse of time, since the orig- 
inal cause was heard, and his uncertain recollection of 
what then transpired. But if the memory of counsel ts 
so little to be relied upon as to matters where it might 
have been refreshed by a reference to the record, how 
little dependence can be placed on it with reference to 
matters not shown of record, and in regard to which it 
could not be refreshed. We think, therefore, the state- 
ment of counsel that the point was made orally on the 
hearing in the Supreme court that Buckner made the 
decd to Kingsbury for the purpose of being free to go 
into the rebel army, should not be entitled to much 
we'ght at the hands of this court in view of the fact that 
no such defense was set up by any of the pleadings or 
alluded to in the printed briefs, or in any way mentioned 
in the elaborate opinion of the Supreme court. It would 
be, to say the least, remarkable that such an important 
point should have been so made and ignored. If made 
and ignored by the. Supreme court in its opinion, it cer- 


tainly would have been the duty of the next friend of the 


nunor to have filed a petition for a rehearing. The great 
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ability of the counsel for the minor is conceded, and if 
the defense now suggested occurred to such counsel and 
was made and insisted upon in oral argument only, and 
was overlooked by the Supreme court in its decision, it 
is, to say the least, very remarkable that in a case tnvolv- 
ing property of such great value the oversight on the 
part of the Supreme court was not called to its attention 
by a petition for a rehearing. Counsel has not favored 
us with his theory as to how and why the unsettled state 
of the country could have been the occasion of convey- 
ing this large estate to an officer in the army just enter- 
ing upon active service, and why scrupulous care was 
taken to avoid any statement in writing that it was held 
in trust, and why the en'ire control of the property was 
turned over by General Buckner, who had had charge of 
it even in the lifetime of appellant's grandfather, and the 
entire absence of any request for any of the proceeds or 
income of the property for a term of years, and the immedi- 
ate reconveyance of the entire property by Mrs. Buckner 
to General Buckner after the entry of the decree, and 
his resumption of the possession and control thereof. It 
is perfectly clear that the conveyance was made by Mr. 
and Mrs. Buckner for the purpose stated in the original 
brief for appellant. Neither has counsel seriously con- 
troverted the proposition that a deed made for sucha 
purpose would not be set aside in a court of equity after 
it had served its purpose. It follows, then, that the evi- 
dence did not justify the decree giving the estate to the 
Buckners, and that said decree was erroneous; that a 
valid defense to the cross-bill was not set up or ins’sted 
upon by the next friend of the minor, and that, as between 
the original parties to the suit, the decree is open to at- 


tack by original bill in all respects as it would be if a day 


1v 


had been reserved in the original decree for the minor to 


show cause why the decree should not stand against 


him. 


IV. 


APPELLANT IS NOT BARRED FROM PROSECUTING THIS SUIT 
BY THE DECISION OF THE SUPREME COURT UPON THE 
SECOND APPEAL. - 


Counsel for appellees says: “ The appellant is estopped 
‘ by the judgment of the Supreme court of Illinois ren- 
“dered on the second appeal November 8, 1873, on the 
“ same errors then assigned, from agairf asserting them.” 
(Argument, I15.) 

The allegations of appellees’ plea that a decree was dtm 
entered on August 2, 1872, from which Kingsbury took 
an appeal to the Supreme court of Illinois, etc., is not 
supported by the evidence. The record does not show any 
such decree or any appeal taken therefrom. But even if the 
allegations of the plea were true, appellant would not be 
estopped from the assignment of any errors by what 
transpired on such appeal. It affirmatively appears by . 
the decision of the Supreme court that said court refused 
to consider any of the errors assigned relating to the , ‘ 
matters now complained of, for want of jurisdiction. - 
Counsel complains of the persistence with which this ), 
litigation is carried on by appellant, and the length of 
time over which it has continued. The original suit was 
certainly conducted with the utmost celerity, the cause 
having been submitted to the Supreme court in less than 
ninety days after appellees’claim was first heard of, and 


within ten days after the depositions were taken in sup- 


If 


port of the cross-bill. Since that submission, counsel has 
always succeeded in preventing appellant having a hear- 
ing upon the merits of the case. Counsel contended, 
when the motion was made in the Supreme court in the 
original cause in 1872, to set aside the order and decree 
of the Supreme court, that the court had no jurisdiction 
to entertain the motion, and was successful in his conten- 
tion. Upon the second appeal to the Supreme court, 
counsel again contended that the Supreme court had no 
jurisdiction or power upon that appeal to hear or deter- 
mine the errors assigned, and was successful in his con- 
tention. Upon the filing of the bill now in ques‘ion, 
counsel contends that appellant is barred from a hearing 
by his two unsuccessful attempts to obtain a hearing in 


the Supreme court of Illinois. 


APPELLANT IS ENTITLED TO RELIEF UPON THE GROUND 
OF FRAUD AND COLLUSION IN PROCURING THE DECREE 


SOUGHT TO BE SET ASIDE. 


Counsel says that this charge is eliminated from the 
case for want of evidence in support thereof. A copy of 
the entire record of the litigation which resulted in the 
entry of the decree complained of, was attached to the 
bill in this cause, and was offered in evidence by appel- 
Jees in support of their plea, and was therefore before 
the court for its consideration. Our contention is, that 
upon the facts shown by such record the conclusion fol- 
lows that the cross-bill was not defended in good faith by 
the guardian ad /item of the minor. We are entitled to 
the inferences which naturally follow from the facts 


shown by such transcript. These facts were open to ex- 
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planation by evidence by appellees, but no such explana- 
tion was offered on the hearing, but a decree was taken 
upon the ground that no replication was filed to the an- 
swer, which was not true in fact. Counsel for appellees 
Says: 

‘It is admitted that this cause was speeded; that it 
“was determined in less time than usual in such cases. But 
“ how was Henry W. Kingsbury harmed thereby? * * * 
“Tt appears from the record in this case that another bill 
‘‘was pending, filed by Mrs. Eva Lawrence, to which 
‘Mrs. Jane C. Kingsbury and this infant were parties; 
“that all the property of the estate was then in the hands 
‘‘of the receiver; that the rents were large and the ex- 
“ penses necessarily great; that the property was im- 
“proved; that the buildings were burned in the great 
“fire of 1871, and large amounts of insurance money 
“collected. It may well be assumed that the interests of 
“these parties was to determine the ownership of the 
‘property and rescue it from the hands of the receiver. 
«But, I may be allowed to suppose, as a matter of argu- 
“ment, that there were ground leases of this property 
‘about expiring, and that the ground was occupied by 
“ buildings owned by the tenants, who were entitled to a 
“renewal of the leases or to payment for their buildings, 
‘and that no new leases could be executed because of 
“the existence of this controversy, and for these reasons 
“that it was the interest of Henry W. Kingsbury to 
“have the court speedily determine who were the owners 
“of the property. I might suppose other facts which 
‘would be consistent with the action of: his solicitor and 
“friends in consenting to an earlier decision of the case. 
‘Certain it is that there is no necessary conclusion of a 
“ fraudulent purpose te be drawn from such action. 
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« What questions did Judge Beckwith, as next friend, 
‘guardian ad /ifem, and solicitor raise in thi§ controversy ? 
“Tt appears from the original bill and from the answer to 
“the cross-bill, as well as from the opinion of the Su- 
“ preme court, that every substantial question was raised.” 
(Argument, 120-121.) 

It is true that the original cause was speeded as no 
cause of such magnitude was ever before or since 
speeded. But the facts above stated by counsel in ex- 
planation of such speeding and the suppositions raised by 
him wholly fail to account therefor. If counsel now 
finds it necessary to account for the conduct of the cause 
by suppositions, why did he not deem it worth his while 
to account therefor by allegations and proofs? The 
principal thing that he lays stress upon is that the build- 
ings had been burned in the great fire of 1871, and that 
large amounts of insurance money had been collected, 
and were in the hands of a receiver. The case 
was speeded and submitted to the Supreme court in 
December, 1870, and January, 1871, and the great fire 
did not occur until October, 1871. No buildings had 
been burned; no insurance money had been collected. 
The suppositions of counsel to explain the haste are 
equally without foundation. The allegation that every 
defense appears to have been made from the original bill, 
answer to the cross-bill and opinion of the Supreme court, 
is not true. The defense that a bill could not be filed to 
set aside a deed executed for the purpose for which the 
deed to Kingsbury was made, is not shown to have been 
made by either the original bill, answer to the cross-bill 
or opinion of the Supreme court, or, we might add, by 
the briefs filed in the Supreme court. Why was a bill 
filed in such haste to procure an injunction to enjoin in- 


14 


terference by the Buckners wih properiy in the hands of 
a receiver of the court? Counsel may be correct in say- 
ing that “ there is no wecessary coaclusion of a fraudulent 
‘¢ purpose,” but certainly there was a call for explanation, 
which has not been answered. But counsel inquires: 
“ How was Henry W. Kingsbury harmed by the speed- 


99 


“ing of the case?” If the original cause had taken the 
ordinary course of a chancery suit of this magnitude, the 
cause would not have been heard in the Circuit court 
until the friends of the minor had known of the existence 
of the Buckner claim,and the same would have been vig- 
orously resisted, as it was immed ately upon their learn- 
ing what had taken place. That such dgfense would 
have been successful there is room for but lit le doubt. 
There is a distinct allegation in the bill in this case that 
neither appellant nor his friends knew of this claim until 
after the entry of the decree. This allegation is as follows: 

‘© And your orator further shows that the filing of said 


. 
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cross-bill and the appointment of said guardian ad litem 
+ and all and singular the action and conduct of said cause 
‘+ from and after the filing of said cross-bill until the 31st 
‘¢ day of December, 1870, are each and every of them 
“ matters to which your orator is an entire stranger, and 
‘¢ that he had‘no actual or constructive knowledge of such 
‘ matters or any of them; that the filing of said cross-bill 
‘and the matters thereof, and the relief prayed therein 
‘ was not brought to the notice of the guardian of the 
“ person of your orator nor any of his friends or relatives 
«+ having his interest in charge, nor did they or any of 
+ them have any notice whatever of the appointment of 
‘ said guardian ad /item or of the filing of the answer by 
‘such guardian a/ /lem or the nature thereof, or the 
‘action thereupon, nor was any equity (inquiry) at any 


| 
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“ time made of the guardian of the person of your orator 
“or any of his friends and relatives as to the existence or 
‘‘ production of any evidence to disprove or qualify the 
‘‘ matters set forth in said cross-bill or any material aver- 
“ment thereof or to produce any testimony that would 
“ be of avail to protect the title of your orator by in- 
‘‘ heritance in and of the estate, the legal title of which 
« descended to your orator upon the death of his father.” 
(Rec., 12.) 

This allegation of the bill was not denied, either by 
the plea or the answer, and is, therefore, admitted and 
furnishes the only and sufficient explanation of the un- 
precedented speeding of the cause, and the agreed appeal 
to the Supreme court. A _ reversal of the decree of the 
Circuit court only gives appellant an opportunity to be 
heard upon the merits of the ownership of this proper:y, 
and it is his persistence in asking for this, that counsel com- 
plains of as a grievance. So far counsel has succeeded in 
securing a denial of appellant’s right to be heard, but ap- 
pellant hopes for better success in this court. 

Respectfully submitted, 
Joun P. Wiison, 
Atty. for Appellant. 
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IN THE 


SUPREME GUURT ge UNITED STATES, 


OCTOBER TERM, A. D. 1889. 


HENRY W. KINGSBURY, 
Appellant, 


vs. 


SIMON B. BUCKNER et al. | 
A ppellees. 


idee it & write. 


The statement of this case by counsel for appellee, 
and especially that part of it purporting to be an “ Addi- 
“tional statement correcting Judge Trumbull’s mistakes" 
(Mr. Goudy’s brief, p. 38, e¢ cetera), makes it proper to 
file a reply calling attention to those parts of the record 
which conclusively show the mistakes of Mr. Goudy, in 
attempting to correct what were no mistakes. On page 
39 of his corrections, he asserts: “It is quite certain that 
portions of the papers were omitted.” Opposed to this 
assumption is the following certificate (Record, p. 173), 
annexed to the transcript of the record, prior to the fire, 


to wit: “I, Norman T. Gassette, clerk of the Circuit Court 


‘6 


“of Cook County, in the State aforesaid, do hereby cer- 


“tify the above and foregoin 


> 


¢ to be a true, perfect and 
“complete copy of all papers on file and all proceedings 
‘entered of record in a certain cause lately pending in 
“said court on the chancery side thereof, wherein Henry 
“W. Kingsbury is complainant and Ambrose E. Burnside 
“et al. are defendants to the bill, and Mary K. Buckner 
‘and Simon B. Buckner complainants, and’ H. W. 
“ Kingsbury ef a/. defendants to the cross-bill.”’ 

“In witness whereof I have hereunto set my hand 
“and affixed the seal of said court, gt Chicago, this third 
“day of January, A. D. 1871. 

[ Seal. ] “ NORMAN T. GASSETTE, 

“ Clerk. 

“Stamp 5 cents (1,114). Jan. 3d, ‘71. 

“ $100 for the record, paid by Goudy & Chandler.” 


This transcript was made up and certified to before 
the destruction of the records by fire, October 9, 1871. 
No records since have been destroyed. Counsel for 
appellee would have the court decide this case on the 
assumption that the record ought to be different from 
what itis. He ts entitled to no presumptions on account 
of lost records. The transcript was made up and certified 
to as complete before the fire, and since then the record 
is extant. 

A second mistake is charged to have occurred “ in 
* Judge Trumbull’s argument, page 34, where he called 
“ attention to the allegation of the plea that the cause was 
“heard December 31, 1870, and a decree rendered as of 
“the 24th of the same month, and then asserts that this 
“allegation is not proved.” (J/r. Goudy’s Brief, p. 4O.) 
What Judge Trumbull did say at page 34, is as follows: 


“ It seems to have been assumed by all parties, as the plea 


we 


“alleges, that, on the 31st day of December, 1870, the 
“ cause upon the original and cross-bills came on to a hear- 
“ing on the pleadings and evidence, and a decree was 
a thereupon rendered by said court as of the 24th of the 
‘same month. The record offered in evidence states that 
* the cause came on for hearing on December 24, 1870, and 
‘not on December 3Ist, as alleged.” That Trumbull’s 
statement is strictly true is proved by the record, page 265. 
The third alleged mistake is, that “ at the bottom of 
“ page four he (Trumbull) states that the deposition of 
“ Mrs. Kingsbury was taken December 28th, four days 
‘after the hearing.” (Goudy’s Statement, p. go.) What 
Trumbull does state, at the bottom of page four, is not that 
Mrs. Kingsbury’s deposition was taken December 28th, but 
that “ depositions were presented, taken by complainants in 
“ the cross-bill, at Louisville, Kv.; Lyme, Conn. , New York 
“ and Chicago, the latter (that is, the deposition at Chicago) 
“ December 28th.". Who made the mistake ? Does not 
the record show that the deposition at Chicago was taken 
December 28th? (Aecord, p. 173.) 
The fourth alleged mistake is the statement “ that the 
only evidence of filing the mandate and redocketing was 
“in the decree of November I 3, 1871 " ‘To correct this 
alleged mistake, Mr. Goudy (p. 41) states: “ The case was in 
“court and notice was served of a motion November 3d, 
“and the court found by the order entered November 4th 
“that all parties were in court.” The order entered No- 
vember 4th had no relation to the decision of the Supreme 
Court or its mandate, but was an order substituting a copy 
of the record and proceedings in the Circuit Court for the 
originals, which had been destroyed by fire (Record, p. 


350), and this court is asked to consider this order as proof 
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of the filing of the mandate of the Supreme Court upon 
notice to the infant! 
Counsel say “Judge Trumbull claims a failure to 
. “ prove the averment that the cause was redocketed upon 
“the mandate of the Supreme Court, October 31, 1871, 
“and that the only evidence of filing the mandate and re- 
“ docketing was in the decree of November 13, 1871, of 
“which the guardian ad /item had no notice.” What is 
there said, is strictly true. The restoration of the records 
| of the Circuit Court destroyed by fire, was not a redoch- 
| eting of the case upon the mandaterof the Supreme Court. 
But upon this gestoration of the records, November 4th, 
and not October 31st, the court is asked to presume, as 
alleged in the plea, that the cause was redocketed upon 
the mandate of the Supreme Court, October 31, 1871. 
(Appelice’s brief, p. 41.) 
The fifth mistake charged in Mr. Goudy’s alleged cor- 
: rections (p. 41), 1s, that “ Judge Trumbull says, in substance, 
“there is no proof of a second appeal to the Supreme 
“ Court from the decree entered in pursuance of the direc- 
a “tions of that court, or from any subsequent decree, ard 
| ‘particularly none from an order of August 2, 1872, nor 
| “ any evidence that any such decree was ever entered.” 
An examination of the 1ecerd fully sustains all that 
is said in the above quotation. | The record will be searched 
in vain for any evidence of a decree entered August 2, 
1872, or of any appeal from any order or decree of the 
Circuit Court, except that of December 24, 1870. The 
evidence of the allowing and perfecting of appeals from 


the Circuit to the Supreme Court is to be found in 


the records of the Circuit Court, and not in recitals and 
opinions of the Supreme Court. Counsel for appellee 


refers to the report of the commissioners making parti- 
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tion, the decree of the court confirming their report 
in part, and an executed writ of assistance (Record, P. 
#2), all of which took place prior to August 2, 1872, as 
evidence of an appeal from a decree of that date. 
Besides this, counsel refers to an assignment of errors in 
the Supreme Court by Anson Sperry, guardian of Henry 
W. Kingsbury, an argument of counsel and an opinion 
of the Supreme Court, as proof of a decree entered 
August 2, 1872; but none of the assignments of error are 
upon a decree entered August 2, 1872; nor does the rec- 
ord show that Anson Sperry was ever appointed guardian 
of the iafant or had any authority to appeal for him; and, 
surely, Henry W. Crawford had no authority as attorney 
to represent the infant. The opinions of the Supreme 
Court, though stated by the master to have beer. offered 
in evidence, are not copied into the record; and, if they 
were, they are not competent to prove the records of the 
Circuit Court, where all the evidence of the taking of 


appeals, if any were taken, is to be found. 


Counsel, at page 46 of his brief, states: “ While it 
appears to be true that, by some inadvertence, a certified 
copy of the decree of August 2, 1872, does not appear 
in the evidence introduced before the master, and that, 
for want of such copy, it was not technically proved that 
‘an appeal was prayed by the guardian of Henry W. 
‘ Kingsbury and allowed, vet it is abundantly proven that 
there was such a decree, as well as three others preced- 
ing it, from which appeals were prayed and allowed.” 
It is denied that there is any such proof in the record as 
counsel asserts, or that any errors were ever assigned 
by anybody upon a_ decree’ entered August 2, 
1872. As to the decree entered November 13, 


1871, the opinion of the Supreme Court, 70 
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Ill. 522, says: “ No appeal was taken from the decree of 
“ November 13, 1871, but appeals were taken from some 
“of the decretal orders intervening that and the final 


9? 


‘decree of August 2, 1872.” What these decretal orders 
were, or that of August 2, 1872, nowhere appears. It 1s 
manifest that the Supreme Court, in affirming all decrees 
and decretal orders antecedent to that of August 2, 1872, 
had no reference to the decree of December 24, 1870, or 
November 13, 1871, but wholly to the intervening orders 
from which the opinion states appeals had been taken. 

At page 47 of appellee's brief, it iS stated “ The more 
‘serious mistake made by Judge Trumbull is in régard to 
“ the alleged fraudulent alteration of the cross-bill. The 
“ bill in this case is full of charges of collusion and fraud, 
“and Judge Trumbull states them as if they had been 
“proved. There was not the slightest effort to prove such 
allegations.” 

Were not all the allegations admitted by Buckner and 
Jane C. Kingsbury, who demurred to the bill and whose 
demurrers were severally sustained? ‘The printed record 
contains an argument by Edward 5S [sham and Henry W. 
Crawford, with an affidavit of Wm. H. Wherland, referred 
toas “ Exhibit D.” Trumbull’s original brief and argu- 
ment were prepared from this printed record, and Wher- 
land’s affidavit referred to, before it was discovered that 
the ‘clerk had, by mistake, copied, as “ Exhibit D,” 
the argument of Isham and Crawford and the affidavit 
of Wherland, instead of the argument of Henry W. 
Crawford. When this mistake of the clerk was dis- 
covered by counsel for appellee, a stipulation was 
entered into, which is copied in counsel’s statement, 
page 49, correcting the mistake, and Crawford's 


argument, to which special attention is called, is printed 


/ 


as an additional transcript to the record, and Trumbull’s 
brief has been corrected so as to eliminate from it the 
Wherland affidavit, although the affidavit is referred to in 
the order of the Supreme Court, entered January 20, 1873. 
(AXecord, p. 394.) But the evidence of the fraudulent 
alterations of the cross-bill does not depend on the Wher- 
land affidavit. It is abundantly established by other parts 
of the record, as shown on page 45 of Trumbull’s orig- 
inal brief and argument. An examination of the entire 
record will show that none of the allegations of the plea 
in reference to appeals from the Circuit to the Supreme 
Court, subsequent to the appeal from the decree of 
December 24, 1870, are sustained by the record. The 
Circuit Court, therefore, erred in finding the issues upon 
the plea for the defendant. 

It is insisted by counsel for appellee that Beckwith 
and Jane C. Kingsbury had no interest in the case, and 
that, therefore, there was no error in sustaining their 
demurrers. If the allegations of the bill are true, Beck- 
with is responsible for any damages his misconduct may 
have brought upon the infant. The record shows, that, if 
what was known as the Spencer tract, which had been con- 
veyedto a trustee by Mrs. Buckner’s father, was part of 
his estate which descended to his heirs, as claimed by Mrs. 
Buckner, Jane C. Kingsbury would have a dower interest 
in it; while, if it was not inherited by his heirs, but the 
title to the sane was absolute in Emily Spencer, as held 
by the Supreme Court (70 Ill. 521), she would have no 
dower interest init) She is also interested as doweress in 
the whole estate left by her husband. The sustaining of 
the demurrers is an error, for which the decree of the Cir- 
cuit Court Would have to be reversed, if for no other 


Counsel for appellee makes the point, page 126 of his 
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brief, that the decree dismissing the bill must be affirmed, 
because the parties were not before the court to enable it 
to grant any relief to the complainant, and insists that Mrs, 
Buckner, while living, and Lily Buckner, who was sub- 
stituted as party complainant to the cross-bill, March 7, 
1877, were vested with the title to the estate in contro- 
versy, and that when, July 19, 1878, the death of Mary K. 
Buckner was suggested in this case, and an order entered 
that the suit abate as to her, there remained no party to 
the suit to enable the court to grant any relief, without 
making Lily Bucknera party. But the bill shows that the 
entire interest in the estate at the time it was filed was in 
Simon B. Buckner, and not in his wife. The allegation 
is, that “ on the 28th day of February, 1872, the said 
“Simon B. Buckner and wife conveved unto R. W. 
Wooley, of Louisville, Ky., all the tracts so set off to 
Mary K. Buckner, and on the same day the said Wooley 
“ reconveyed to Simon Bb. Buckner, all and singular, the 
‘real estate aforesaid, and the said Simon Bb. Buckner is, 
as your orator ts advised and believes, and so charges, in 


‘the present full possession and enjoyment of all said 


“ property and its income, claiming to be sole beneficial: 


‘owner by reason of the judicial proceedings aforesaid, 
and the conveyance of said Wooley.” (Record, p. 710.) 
But it is said, there is no evidence whatever to sustain 
this averment. None of the defendants denied its truth- 
fulness. Instead, two of the defendants demurred to the 
bill, and two others filed a plea in bar. The court sus- 
tained both the demurrers and the plea, and no issue was 
taken upon the averment of Buckner’s ownership of the 
property. There has been no opportunity to furnish the 
evidence of its truth. So far as appears from the state- 


ments of the bill, which, in disposing of the demurrers and 


tn 
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the plea, are to be taken as true, Simon B. Buckner is the 
real party in interest. If this were not so, he would have 
an estate of courtesy, or a right of dower, in the estate of 
his wife, and the suit could be maintained against him as 
surviving defendant. Chap. 1, sec. 12, of the Re- 
vised Statutes of Illinois, declares: “ When there are sev- 
‘eral plaintiffs, petitioners or complainants or defendants 
in an action, proceeding or complaint in law or equity, 
the cause of which survives, and any of them die before 
final judgment or decree, the action, proceeding or com- 
plaint shall not on that account abate, but such death 
may be suggested on the record, and the cause proceed 


at the suit of the surviving plaintiff, petitioner or com- 


- 


‘plainant, or against the surviving defendant, as the case 


‘may be, in all cases as if such persons had been originally 


‘ sole parties to the suit."" No objection for want of parties 
was taken at the hearing, and, if it appeared that Lily 
Buckner had an interest, it would have been competent 
for the court to make a decree without making her a party 
or affecting her rights. 

Counsel for appellee complains, at page 6, that ap- 
pellant offered no evidence to sustain the averments of his 
bill, and asserts (p. 122): “It was evident to everybody 
“that Mrs. Buckner was equitably entitled to a reconvey 
‘ance of the property 

Again, at page 113 of his argument, counsel says: 
“ There is no suggestion that injustice has been done the 
infant.”’ In reply to these assumptions, attention is called 
to the bill of appellant (Record, fp. 23), where it is alleged, 
in substance, that, after the property had descended to 
Mary K. Buckner and Henry W. Kingsbury, by the death 
of their father in 1856, Simon B. Buckner had the entire 


management of the estate till 1861, during all which time 
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he received and disbursed the income as he saw fit, and, 
during the minority of appellant's father, caused a portion 
of the descended lands to be sold and conveyed, which 
were then worth about $75,000; that no part of the con- 
sideration of such conveyance was ever received by, or 
accounted for to, appellant’s father in his life- 
time, or to appellant — since his death, but that 
the entire proceeds were. either appropriated 
by Buckner to his own use or managed so negligently that 
he is chargeable therewith; that the income of the estate 
from 1856 to 1861, received by appellant's father, did 
not exceed the sum of $300, and that the amount appro- 
priated by Buckner to his own and his wife's interest Gur- 
ing that period amounted to, at least, $50,000; that dur- 
ing Buckner’s management he caused incumbrances to be 
put on the property, in the way of mortgages, to the 
amount of more than $120,000, and, while appellant's 
father joined inthe mortgages, the actual transactions were 
directed and carried out exclusively by Buckner, who re- 
ceived allthe money therefrom, and appellant's father never 
received a single dollar of any of the money derived 
trom the incumbrances upon the estate; that, while 
some portion of the mortgage monev- went to 
improve the property, Buckner has never disclosed 
the accounts thereof, and appellant charges that at 
least $75,000 of money derived from mortgages on the 
property were appropriated by Buckner for the private 
use of himself and wife; that said Buckner has never at 
any time made any report of his receipts or disbursements 
while managing said property, and that by reason of his 
dealings with the common estate the shares of the prop- 
erty remaining unsold, justly belonging to the father of 


vour orator at and before May 15, 1861, was largely in 


— 
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excess of the one-half thereof. If it be said the allega- 
tions of the bill are not proven, the answer is that there 


has been no opportunity to prove them. 


In reply to the statement that the decree of Novem- 
ber 13, 1871, was procured upon illegal and incompetent 
testimony of Simon B. Buckner and Jane C. Kingsbury, 
who, being parties to the suit or interested therein, were, 
by the statute, made incompetent, of their own motion, to 
testify, counsel for appellee, in his argument, pages 
94-5, contends that Buckner had no legal interest in the 
event of the suit, because he only “ claimed his legal and 
equitable rights in order to enable him to carry out” his 
purpose of placing “the whole of the property in the 
exclusive control of his wife,” thus making the right of an 
interested party to testify, contrary to the terms of the 
statute, to turn upon the purpose for which he says be was 
interested. Could anything be more absurd, unless it be the 
counsel's other contention that Buckner did not testify 
“of his own motion,” for the reason that his evidence 
was taken on a commission, when the record shows that 
the commission was sued out at his own instance? If this 
be the comstruction of the statute, all that an interested 
party has to do to qualify himself to give evidence of his 
own motion, when the adverse party defends as guardian, 
1s to Cause himself to be summoned asa witness cor be 
examined on a commission Of what value would the 
statute be thus construed? It is, however, wholly im- 
material whether Buckner and Jane C. Kingsbury were 
interested in the suit They were parties, and necessary 
parties, to it, which disqualified them from testifving 

At page 115 of his argument counsel says: “ The 
“rule of law certainly allows an original bill to be filed by 


“an infant or an adult to set aside a judgment which has 
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“ticed on the court. An infant may file an original bill, 
“where the complaint is, as to crrors, on the face of the 

record, It is quite immaterial, in this case, what the 
“bill shall be called Phe vround of relief ts, first, 


errors apparent on the face of the record, and, second, 
“collusion and fraud.” Tlad it been known in advances 
that ippelles would have conceded what ts undoubted 
the true rule of law, it would have saved some labor in 
hunting up authorities to establish it. The concession of 


the right of an infant to file a bill forsrelict against errors 


on the face of the record carries with it the right to relict 


if the crrors enxtst llence it is only necessarv. in this 


. 


case, to point out the errors of law apparent in the record 


to cause a reversal of the decree. These crrors are pointed 


out in the briefs and arguments in behalf of appellant, 


heretof re mie cd. 
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STATEMENT. 


INTRODUCTION. 


The controversy in this case is in regard to real estate 
of great value in Chicago. ‘The appeal is from a decree 
rendered by the Circuit court for the Northern district 
of Illinois, July 19, 1878, dismissing a bill filed by the 
appellant against Mary K. Buckner, Simon B. Buckner, 
Corydon Beckwith and Jane C. Kingsbury. (Rec., 203.) 

The bill was filed in the Circuit court of Cook county, 
Illinois, August 11, 1873, by Henry W. Kingsbury, the 
appellant, then an infant ten years of age, by Eva Law- 
rence, his guardian and next friend, and who was also his 


mother. One of the persons, John J. D. Kingsbury, 


named, as a defendant, was not brought into court. Mary 
K. Buckner, the principal defendant, died pending the 
suit, and it was abated as to her, there being no applica- 
tion to revive the same. 

The object of the bill was to set aside certain judicial 
proceedings by virtue of which the appellant Henry W. 
Kingsbury had been held to be a trustee for Mary K. 
Buckner, and by virtue of which the legal title had been 
vested in her by a deed of conveyance executed in pur- 
suance of the decree of the court. (Rec., 28.) 

The ground on which relief was sought was, jrs?, 
errors appearing on the face of the record, and, second, 
the procurement of the decrees sought to be avoided on 
the ground of alleged collusion and fraud between Mary 
K. Buckner and Simon Bb. Buckner, her husband, and 
Corydon Beckwith, solicitor for Henry W. Kingsbury. 

To this bill a demurrer was interposed by Corydon 
Beckwith and Jane C. Kingsbury. A plea was filed by 
Simon b. Buckner and Ambrose E. Burnside, alleging 
facts constituting an estoppel as to the errors claimed to 
exist on the face of the record, and the same defendants 


answered the remainder of the bill alleging fraud and col- 


lusion by denying the averments of the bill. (Rec., 180, 
IgI.) 7 


The cause stood on demurrer to the bill from October 


16, 1873, until April 16, 1877, when it was dismissed for 
want of prosecution. (Rec., 177,178.) The order of 
dismissal was set aside on motion of complainant’s solici- 
tor, supported by affidavit May 17, 1877. (Rec., 180.) 
On the same day Simon 6. Buckner and Ambrose E. 
Burnside withdrew their demurrer and by leave filed a 
plea to a part of the bill and answer as to the other. 
(Rec., 180.) 


May 23, 1877, the cause was removed from the State 
court to the United States Circuit court on the application 


of Henry W. Kingsbury by his guardian and next friend, 


under the act of 1875. An answer to the petition for re- 


moval was filed setting up the proceedings in the Sate 
court between the time the bill was filed, August 11, 1873. 
and the time the application was made to remove, May 
23. 1877, for the purpose of showing that it was too late 
to remove the case. (Rec., 192-197.) 

December 1, 1877, an order was made on the motion 


o 


of the complainant’s solicitor setting down the cause for 
hearing upon the bill, answer and plea. (Rec., 197.) 

April 27, 1878, an order was entered substituting John 
V. LeMoyne instead of Eva Lawrence, Mr. LeMoyne 
having become the guardian: and at the same time leave 
was given to the complainant to reply to the plea and 
answer. And the order recites that a replication was 
then filed, and the cause was set down for hearing on the 
pleadings. (Rec., 197.) 

May 20, 1878, another order was entered by which the 
order of April 27th was set aside, and the court then 
entered an order reciting that the cause coming on for 
hearing under the order before entered, John V. Le 
Moyne appearing as guardian of the complainant, Henry 
W. Kingsbury, and the defendants by W. C. Goudy, and 
it appearing to the court that Eva Lawrence had resigned 
and John V. Le Moyne had been appointed as her suc- 
cessor, it was ordered that John V. Le Moyne, guardian, 
etc., be substituted for Eva Lawrence and authorized to 
prosecute the suit as if he had been originally named in 
the bill; the order then proceeds: * And the said John V. 
Le Moyne, guardian, as aforesaid, then asked leave to 


file a replication to the defendant’s plea, and a replication 
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to the defendant’s answer, which the court allowed upon 
the condition that the hearing should not thereby be de- 
layed. It is further ordered that complainants close their 
proofs herein by the 15th day of June next, and that it 
shall be in order for either party to set the cause for hear- 
ing on the pleadings and proofs at any time after said 
date for closing proofs.” (Rec., 202, 203.) 

There appears vow in the record a replication to the 
plea, and also to the answer, both of which appear to be 
tiled May 1, 1878. (Rec., 198.) 

May 8, 1878, on the motion of the defendant’s solicitor 
the cause was referred to the master to take proofs and 
report the same. (KRec., 199.) 

May 18, 1878, the master filed his report from which it 
appears that no testimony whatever was offered on behalf 
of the complainant, and that the defendants offered in 
evidence the record of the judicial proceedings sought to 
be set aside, together with two opinions of the Supreme 
court of Illinois rendered on two different appeals; and 
also, the errors alleged by counsel for Henry W. Kings- 
bury, the appellant, as appearing in such proceedings. 
(Rec., 200-378; 391-395.) 

The paper printed in the original record as Exhibit D 
to the master’s report was not the document which was a 
part of h’s report, another having been substituted in the 
transcript sent up by mistake The appellant, however, 
has supplied a copy of Exhibit D, in an additional transcript 
of the record. 

July 2, 1878, the cause was submiited to the court on 
the pleadings and proofs, and it was taken under advise- 
ment. 

July 19, 1878, a decision was made and decree entered | 
which reads as follows: 


- 


) 


‘This cause coming on for a final hearing upon the 
pleadings and proofs, and it being suggested that Mary 
K. Buckner has died since the commencement of this suit, 
it is ordered that the suic abate as to her, and it is further 
ordered and decreed that the demurrer of Corydon Beck- 
with, and the demurrer of the defendant, Jane C. Kings- 
bury, to the bill be severally sustained, and the court 
having found the issue for the defendants Simon b. 
Buckner and Ambrose E. Burnside on the plea filed by 
them, and no replication having been filed to their answer. 
it is further ordered, adjudged and decreed that the bill 
be dismissed for the want of equity, and that the guardian 
of the complainant, Henry W. Kingsbury, pay the costs 
from the funds belonging to his ward.” (Rec., 203, 
204. ) 

December 12, 1885, Henry W. Kingsbury presented 
a petition praying an appeal from the decree just quoted, 
and therein alleged that he was born December 16, 1862. 
The court allowed the appeal on the filing a bond, which 
was not a supersedeas. (Rec., 204-207.) 

A transcript has been filed in this court, and I have 
been furnished with an argument on bvhalf of the appel- 
lant by Mr. John P. Wilson, in which he assigns the fol- 
lowing errors: 

«1, The Circuit court erred in finding the issues for 
the defendants, Simon B. Buckner and Ambrose E. Burn- 
side, upon the plea filed by them. 

“2. The Circuit court erred in finding that no repli- 
cation had been filed to the answer of Simon Bb. Buck- 
ner and Ambrose E. Burnside. 

« 3. The court erred in decreeing that.the bill should 


be dismissed for want of equity. 
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“4. The court erred in not entering a decree in ac- 
cordance with the prayer of complainant’s bill. 

“5. The court erred in severally sustaining the de- 
murrers of Corydon Beckwith and of Jane C. Kings- a 
bury.” (Argument for appellant, ro.) 

The record in this case is badly constructed; having 
papers out of their proper order and containing clerical 
mistakes, but it contains the material Matters necessary 
for the consideration of this court. 

The counsel for appellant seems in the main to argue 
this case as if the original suit was on hearing. Beiore 
the matters involved therein can be openéd for trial and 
decision, the decree from which the appeal is taken must be 
reversed. The appellant offered no evidence whatever to 
sustain the averments of his bill. If there was fraud and 
collusion as alleged, it was necessary for him to introduce 


proof to sustain such averments. The defendants having 


denied all such statements, it was not necessary for them 
to offer proof until testimony had been produced by the 
complainant. The defendants, Simon B. Buckner and 
Ambrose E. Burnside, having interposed a plea of res 
judicata, might properly be required to sustain the same 
by evidence. There was an issue made on this plea by 
the filing of areplication. If in the opinion of the com- 
plainant’s counsel it was insufficient, the proper practice 
would have been for him to move to set the bill down for 
hearing instead of filing a_ replication thereto. The 
replication was general and no exceptions were taken to 
it on that account. 

Every averment of the plea was fully proved by the 
production of the proceedings recited therein. In this 


case all of the defendants might well have demurred to 


> 
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that part of the bill to which the plea was interposed, be- 
cause the bill, together with a transcript of the record at- 
tached thereto and made a part of the bill, exhibited the 
-* facts which constituted the estoppel. Two of them, how- 
ever, saw fit to withdraw the demurrer and filed the plea. 
After issue was joined upon it the ques'ion was not as to 
its sufficiency, but as to whether the proof sustained it. 
In regard to that there can be no question. As to the 


other poriion of the bill, as already stated, there was a 


nee se 


| denial of the statements therein, casting upon the com- 


plainant the burden of proof, and no evidence whatever 


— 


was offered to sustain them. Two of the defendants. 


Mrs. Kingsbury and Judge Beckwith, rested upon a de- 


murrer which was properly sustained, because they were 
only nominal parties, and no relief whatever was sought | 
against them. The only other person who had appeared | 
in court was Mrs. Buckner, anc the suit abated as to her 


by death, no representatives being substituted in her 


stead. On this state of facts the court below properly 
dismissed the bill. I might stop at this point without 
further statement, or argument, but in view of the fact 
that this appeal is prosecuted by eminent counsel who seem 
to rely upon the errors assigned, and the large value of 
the property in question, it seems to be my duty to meet 


the points which have been made, and, perhaps to go 


further by calling the attention of the court to all the 


facts, and discussing the propositions involved. 


POINTS AND QUESTIONS ARISING IN THE CASE IN WHICH ' 


THE DECREE WAS RENDERED NOW APPEALED FROM. 


Mr. Wilson in his statement collects facts from the 


pleadings and evidence in the original suit, not confining 


himself to those presented by the bill which sought to set 
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aside the decree in the former case. The main point 
discussed by him is that the court in the original suit 
erred in its conclusions from the testimony as to facts. 
No such question could be considered by the court below, 
nor by this conrt. It is only material to examine the bill 
to ascertain the alleged errors in the original suit because 
it is upon this ground, if at all, that this court can reverse 
the decree. . 

The bill contains introductory statements before proceed- 
ing with the averments in regard to the proceedings in 
the former suit. Asa part of such introduction the bill 
states that the complainant was born December 16, 1862; 
that his father (Henry W. Kingsbury, after whom he 
was named) was born December 25, 1836, married Eva 
Taylor December 4, 1861, and was killed at the battle of 
Antietam, September 17, 1862; that the complainant 
was born after the death of his father, and was his sole 
heir at law, and inherited all of the property of his fa- 
ther, subject to the dower rights of his mother, and, also, 
the dower rights of his grandmother, Jane C. Kingsbury, 
and that his mother was remarried to Albert G. Lawrence, 
September 26, 1865. 


orandfather of the 


The bill proceeds to show that the g 


complainant, Julius J. Bb. Kingbury died intestate, June 26, 
1856, leaving Jane C. Kingsbury, his wife, surviving and two 
children, Mary K. Buckner, who was the wife of Simon 
3. Buckner, and Henry W. Kingsbury, the father of the 
complainant; That Lily Buckner was the child of Mr. 
and Mrs. Buckner, born March 7, 1858. | 
The bill then states that Julius J. B. Kingsbury at the 
time of his death was the owner of certain real estate, de- 
scribing the same, which by law descended to Mary K. 
Buckner and Henry W. Kingsbury, his children, each 


~ 


being entitled to an undivided one-half. 
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The bill then shows that on the r5th diy of May, 
1861, Simon B. Buckner and Mary K. Buckner made a 
deed, in consideration of one dollar and the natural love 
and affection they bore to their brother Heory W. Kings- 
bury, to him, conveying an undivided one-half of certain 
property in Chicago, describing it, which was sent to 
Chicago and there recorded; and it is alleged that such 
deed was made with intent to pass the title to the father 
of the complainant, who accepted the same, and took 
nossession of the property, and on his death it descended 
to the complainant, as sole heir at law, subject to the 
dower interest therein. i 

The bill then shows that a paper purporting to be a 
copy of a will probated at Alexandria, Virginia, had been 
presented to the County court of Cook county, May 
9, 1870, where it was admitted to record. (R-c., t-8.) 

After the foregoing introductory statements, the bill 
proceeds to state that on the roth of July, 1870, a bill 
was filed in. the Circuit court of Cook county by the 
complainant, Henry W. Kingsbury, by Corydon Beck- 
with as his next friend against Ambrose E. Buruoside, 
Mary K. Buckner, Simon B. Buckner, Jane C. Kingsbury, 
John J. D. Kingsbury, Eva Lawrence and Albert G. Law- 
rence, in which was set forth his ownership of all of the 
property in Chicago by inheritance, and whch prayed 
that the paper purporting to be the will should be de- 
clared invalid and set aside as a cloud on his title. It is 
further stated that on the 3rtst day of October, 1570. 
Mary K. Buckner and Simon B. Buckner filed an answer, 
and subsequently the other defendants filed answers to 
which replications were filed, and on the 31st day of Oct- 
ober, 1870, Mary K. Buckner filed a cross-b'll against 


the original complainant, and Eva Lawrence, Albert G- 


et le ae 


Lawrence and Jane C. Kingsbury, setting up that the 


deed of May 15, 1861, was a deed of trust for the use 


and benetit of the cross-complainants, or one of them, 


and asking that such trust be declared and the property 


reconveved. Corydon Beckwith was appointed a guar- 


dian ad /item, and as such answered the cross-bill, which 


was also answered by Eva Lawrence and Albert G. 


Lawrence. 


The bill further shows that after testimony was taken, 


on the 31st day of December, 1870, a hearing was had 


on the original and cross-bills and a final decree was ren- 


dered as of the 24th of December, 1970, by which both 


bills were dismissed; from which decree an appeal was 


yrosecuted by Mary K. Buckner and her husband, Simon 
| , \ 


6b. Buckner, and also by Henry W. Kingsbury by his 


next friend and guardian ad litem: such appeals were by 


agreement to be prosecuted to the January term, 1571, 


of the Supreme court to be held in the Central grand 


division. 


The bill states that errors were assigned by the re- 


spective appellants in the Supreme court of Illinois at the 


January term, 1571, holden for the Central grand di- 
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vision, and on the 5th day of October, 1871, a judgment 


was entered reversing the decree below and remanding 


the cause with directions to the Circuit court to enter a 


decree. (Rec... 8. Q. ) 


The bill further states that on the 13th day of Novem- 


ber, 1871, without hearing any new testimony, a decree 


was entered by the Circuit court in execution of the man- 


date of the Supreme court, and in obedience to the said 


decree a deed was made by 


the master in chancery to 


Mary K. Buckner, conveying an undivided one-half of 


the property on behalf of Henry W. Kingsbury, which 


II 


deed was by a subsequent decree entered in January, 


1872, contirmed: that a partition was ordered and com- 
missioners appo‘nted to make the same, and_ that such 
commissioners made a partition and filed their report, to 
which exceptiohs were filed and the report was approved 
and confirmed, except as 'o the Spencer tract, which was 
reserved for further order and that further proceedings 
were had in regard to accounts and decrees rendered, a 
copy of all which judicial proceedings are attached to 
the bill as an exhibit. (Ree., 10.) 

It is alleged in the bill that Mary K. Buckner and 
Simon B. Buckner claimed that the legal proceedings ap- 
pearing by the record, exhibited to the court, are valid 
and binding upon the complainant, and that by virtue 
thereof, a perfect title at law and equity has become 
vested in them for the half of the estate descended to the 
complainant—while the complainant claims that said ju- 
dicial proceedings were fraudulent, collusive and erro- 
neous, and insufficient to conclude him in any respect. 
{ Rec., IT.) 

The bill then proceeds to point out alleged errors in 
such judicial proceedings appearing upon the face of the 
record, which are ciaimed to be sufficient for a_ reversal 
of such decrees. 

First. That Henry W. Kingsbury, at the time of the 
filing of the cross-bill, was a non-resident of Illinois, and 
continued such until the entering of the decree; that no 
process was sued out or served upon him, nor was any 
publication, such as is required by the statute in case of 
non-residence, made, and that the only jurisdiction was 
by appointment of a guardian ad ///em, avd answer filed 


by him. 
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Second. That the matters in the cross-bill are not ger- 
mane to those set forth in the original bill, but the cross- 
bill presents anew and independent litigation, and for 
that reason, as well as the want of process or notice, 
there was no jurisdiction to enter the decree upon the 
cross-bill. It is charged that Judge Beckwith failed to 
question the jurisdiction over the person or subject- 
matter, either in the Circuit court or the Supreme court. 

Third. That to obtain the decree in the Supreme 
court and the Circuit court, establishing and enforcing the 
trust, the Buckners with the consent of Beckwith, made 
use of the testimony of Simon b. Buckner, who was an 
incompetent witness and whose deposition was taken by 
virtue of a commission, issued without notice for the 
proper length of time. 

Fourth, That the deposition of Wm. F. Barrett was 
taken by viriue of a commission sued out upon a nouce 
of nine days, while the law required ten, and that portions 
of his testimony were incompetent according to the rules 
of evidence. 

Fifth. That the depositions of Jane C. Kingsbury and 
Ambrose E. Burnside, were each taken upon a commis- 
sion upon notice served upon the guardian ad /i/em upon 
less time than required by law, that being waived, and 
that each of said persons were incompetent witnesses. 

Sixih. ‘That the depositions of D. W. Mitchell, John 
G. Shortall and John Woodbridge were taken without 
any order of said court and without the service of any 
nouce, and without suing out a commission, or service of 
interrogatories. 

Seventh. It is charged that Judge Beckwith, the guar- 


dian ad litem. failed to object to the use of any of said 


* 


- 


depositions or to move to suppress the same, and that he 
failed to bring such matters to the notice of the Circuit 
court or the Supreme court. 

Eighth. That replications were filed to the answers 
on the 24th day of December, 1870, and by the statute 
then in force, the case stood for hearing at the next term, 
on the 16th of January, 1571, and that the hearing of said 
cause and entry of decree before that term, was without 
jurisdiction and the proceedings were: void, and it is al- 
leged that there was no actual hearing in the Circuit 
court. 

sViuth. That the averment in the cross-bill of a letter 
by the father of the complainant to his mother, as ex- 
plained by a conversation with her, were not in the cross- 
bill when the answer and replications were filed, but the 
same were inserted therein after that time without leave 
to amend, and that there was never any issue joined on 
said allegations. 

Tenth. That it was contrary to law to waive an ap- 
peal bond, and that no appeal could be allowed without 
one being filed. 

Eleventh. That the tinal decree was in fact entered 
December 31, 1870, and antedated as of the 24th of the 
same month, so that said final decree might be of apparent 
date more than ten days prior to the first day of the next 
term of the Supreme court, sitting in the Central grand 
division, beginning on the 4th day of January, 1871. 

Twelfth. That the appeal was prosecuted by agree- 
ment of parties to the January term, 1871, held in the 
Central grand division, and that the appeal should have 
been taken to the Supreme court, and heard at a term in 


the Northern grand division; that the guardian ad “lem 
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had no authority to consent to a hearing of the appeal in 
the Central grand division, and for these reasons, the 
Supreme court had no jurisdiction over the subject-matter 
of the bill or person of the complainant. 

Thirteenth, That although errors were assigned upon 
the record in the Supreme court, yet there was never 
any joinder in error by the complainant nor his guardian 
ad litem, nor any rule therefor. . 

The bill alleges that all of these things are errors ap- 
pearing on the face of the record, and they are also pre- 
sented as evidences of collusion and fraud between the 
Buckners and Beckwith. : 

There are other averments of collusion and fraud in 
bill, all of which are denied by the answer. The bill then 
contains the following statements: 

¢ Your orator claims that said conveyance of May 15, 
1861, to said Henry W. Kingsbury was acquired in good 
faith by him, was executed and delivered to him without 
any fraud or mistake and for a valuable consideration, 
with intent to pass title to him, as appears by the terms 
of said deed, and that the said Henry W. Kingsbury 
entered into full and actual possession thereof, claiming 
title thereto, and that such possession of such property 
under such claim and color of title was maintained con- 
tinuously by said Henry W. Kingsbury and your orator, 
claiming by descent under him, from the year 1861 down 
to the date of filing said cross-bill, and during such nine 
years said Henry W. Kingsbury and your orator paid or 
caused to be paid all and singular the taxes which were 
levied and assessed upon the said property; and your 
orator claims and will insist that by virtue of such posses- 


sion, claim and color of title and payment of taxes, your 
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orator was, on the filing of said cross-bill, the absolute 
owner 1n fee simple of all and singular the said property, 
entirely free from all claim, right er equity in said Mary 
K. or Simon B. Buckner, by reason of any of the mat- 
ters in said cross-bill set forth: and your orator shows 
that none of such matters of equity and limitation, favor- 
ing your orator, was disclosed by the pleadings or testi- 
mony or proven or averred or brought to the notice of 
the said Supreme court in any manner, and your orator 
has never had the benefit or avail of such matters. 

And your orator shows that said Simon 5. and Mary 
K. Buckner, in manner and form as aforesaid, and by 
means of illegal and incompetent testimony, and by the 
irregular and fraudulent practices hercinbefore detailed, 
have obtained a decree in this court purporting to divest 
your orator of his inheritance, and have seized upon one- 
half of the estate of your orator and appropriated it to 
their own use and benetit, and the said Simon B. Buck- 
ner is now in its enjoyment, and they do claim and _ pre- 
tend that by reason of such decrees, conveyances, par- 
tition and judicial proceedings they have acquired a good 
and indefeasible title in and to the property once vested 
in your orator, and have full authority to encumber, con- 
vey, aod enjoy the same, and that your orator is conclu- 
ded by such judicial action and has no equity or ttle in 
and to said premises. 

Whereas your orator claims unto your Honors that the 
said court had no jurisdiction to decree said matters or 
any of them as against your orator, and that even if such 
court did have jurisdiction, that such decrees, convey- 
ances and partition were obtained by fraud and irregular 
and undue practice on the part of said Simon B. and 


Mary K. Buckner and the consent of said Beckwith, and 
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that in equity your orator should not be bound thereby. 
but is entitled to be heard as. against said decree, and 


show error therein, and to be restored to his rights in’ 


said property, and to have said Buckners enjoined from 

setting up said fraudulent title against him, and that they 

should be compelled to reconvey the property now in 

his possession, the title to which has been procured by 

their illegal and fraudulent practices as aforesaid.” (Rec.. 
. 

26, 27.) 

The prayer of the bill is as follows: 

« And your orator prays that upon the final hearing 
hereof, the said judicial proceedings by virjue of which the 
said Simon B. Buckner and Mary K. Buckner claim title 
to and enjoy the possession of your orator’s estate as 
aforesaid, shall be declared to have been procured and 
brought about by the illegal and erroneous and fraudulent 
practices of the said respondents, and that the said judi- 
cial proceedings declared to be utterly fraudulent and of 
no effect as against your orator, and that the said estate 
of your orator in the custody of the said Buckners, by 
reason of such judicial proceedings, shall be restored to 
your orator, and the said Simon B. Buckner and Mary 
K. Buckner treated as trustees ex m7 tleficzo of your orator 
and be compelled to yield up the possession of the ‘prop- 
erty seized upon by them, and execute proper releases to 
your orator and account to your orator for the income 
and issues therefrom, and that the said Simon B. and 
Mary K. Buckner and all claiming under them shall be 
perpetually enjoined and restrained from setting up any 
title to said property or interfering with the same in any 
manner under color of such judicial proceedings as afore- 
said.” 

There is a special prayer for a temporary injunction. 
and a prayer for general relief. 


It appears by the bill itself that the main decree en- 
tered by the Circuit court November 13, 1871, was in 
obedience to the special directions of the Supreme court, 
viven on reversing and remanding the cause, and this is 
the principal decree which it is sought to impeach by this 
bill, for error apparent upon the face of the record, and 
on account of alleged collusion and fraud; this being so, a 
demurrer would raise the question as to whether the Cir- 
cuit court of the state could review the proceedings re- 
sulting ina decree entered upon the mandate of the Su- 
preme court, which is a court of last resort. But two of 
the defendants, one of whom appears by the allegations 
of the bill to be a party defendant, withdrew their demur- 
rer and interposed a special plea in bar, in which the pro- 
ceedings in the Circuit court and Supreme court are fully 
set forth. 

The plea sets forth the filing of the original bill July 
19, 1570, by Henry W. Buckner, by his next friend, 
wherein the complainant claimed that he was the owner 
in fee, by inheritance of (Ae whole of the real estate de- 
scribed in the bil’, as heir at law of his father, whe had 
actual title to an undivided one-half, through a deed ex- 
ecuted by Simon Lb. Buckner and Mary K. Buckner, 
dated May 15, 1861, and prayed that his title of inherit- 
ance to the whole of said property should be confirmed 
and established; that an answer was filed by Mary K. 
Buckner and Simon 5B. Buckner, in which they denied 
that Henry W. Kingsbury was the owner of the 
whole of the said real estate, but on the contrary averred 
that Mary K. Buckner was the equitable owner of an 
undivided one-half, and that the deed was a conveyance 
in trust, not intended to vest any beneficial interest in the 


deceased Henry W. Kingsbury. And on the same day 
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they filed their cross-bill, in which it was alleged that the 
deed was executed without the knowledge of the grantee, 
who remained ignorant thereof for several weeks, and 
that it was made without any consideration, contract, ar- 
rangement, bargain or promises whatever, and that the 
sole purpose was to vest the property, in trust, and it 
was averred that Henry W. Kingsbury, in his life-time, 
declared said trust, by his will, and also in a letter written 
by him on the 23d day of October, 1861, to his mother, 
Jane C. Kingsbury, and in the conversation referred to in 
his letter, and they prayed that the deed be declared a 
deed of trust; that the property be reconveyed, and for 
further relief. The proceedings are further set forth, re- 
sulting in a dismissal of both bills, appeals to the Supreme 
court and assignment of errors therein, by both appel- 
lants. 

The plea then avers as follows: ‘ And they further 
say that such proceedings were had in said causes in said 
Supreme court, that on the 5th day of October, A. D. 
1871, the said decree of the Circuit court was reversed 
and said causes remanded to said Circuit court with di- 
rections to that court to dismiss the original bill absolutely 
and to grant the relief prayed in the cross-bill by a decree 
establishing the equitab'e title in said Mary K. Buckner 
to her proper share in all said real estate, and declar- 
ing the said trust and requiring the proper conveyance of 
the legal title to her divested of .any life estate im her 
husband, said Simon B. Buckner (he having renounced the 
same), and of right of dower in Eva Lawrence; that an 
account be taken between said Mary K. Buckner and all 
other parties interested in the estate of Julius J. B. 
Kingsbury, deceased, according to the rules and practice 


of the court of chancery in such cases, and that it be de- 
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creed accordingly: and the said Supreme court, on said 5th 
day of October, A. D. 1571, tiled its opinion in said causes, 
wherein it decided that said deed of the £Sth day ol May. 
A.D. 1861, executed by sad Mary K. and Simon b. Buck- 


nerto said Henry W. Kingsbury, deceased, wasaconvey- 


‘ance of said property in trust for the benetit of satd Mary 


K. Buckner. and that such trust was sulliciently manifested 


and proved by writng signed by said Henry W. Kings- 


‘ = 


’ 


bury, the party who was by, law enabled to declare it. 
and that it must be executed.” (Ree, 183.) 

The plea then avers that the cause was redocketed in 
the Circuit court and upon the mandate of the Supreme 
court on the 1 3th dl t\ of November. IS7 I, a final decree 
was entered containing the pro\ isions directed b\ the Su- 


preme court, ordering a conveyance to Mary nw. Buckner 


free 'from any title or claim of her husband. Simon B. 


Buckuer, and subject to the dower in‘erest of Jane C 
Kingsbury 


Lhis decree appointed Commissioners to make partition 


_—e 


of the property In accordance with the provisions of the 


statute of Illinois, which statute provided for vesting the 
title it) the SC \ eral tenants 1 COTION Dy decree without 
mutual CONVE VANCES. Th pi il then SCLS forth the action 
of the commissioners making parution and allotment to 
Henry W. Kingsbury and Mary K. Bu-kner. | Execep- 
tions were filed, which were overruled, except as to the 
“Spencer” tract, and as to that the exceptions were 
postponed, with leave to take further evidence. The re- 
port and partition was confirm: d, with this exception, by 
a decree entered January 29, 1072, which decree invested 
[lenry W. Kingsbury with the title in fee simple of the 
property allotted to him. subject to the rights of dower 


of Jane C. Kingsbury and Eva Lawrence, and invested 


Hi 
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the said Mary K. Buckner with the title in fee simple to 
the property allotted to her, subject to the dower of Jane 
C. Kingsbury. 

The piea sets forth the issue and execution of a writ 
of assistance in pursuance of the decree. 

The plea sets forth a further decree entered August 2, 
1872, which overruled the exceptions as to the “ Spen- 
cer ” tract and cofirmed the partition a$ to that. 

It also shows an appeal to the Supreme court by Henry 
W. Kingsbury, by his guardian ad /:/enz. 

The bill then sets forth that on the 11th day of Sep- 
tember, 1872, Henry W. Kingsbury in prosecuting his 
appeal, filed in the Supreme court a transcript of the 
record and made an assignment of errors as follows: 

1. The court erred in rendering the decree of No- 
vember 13, 1871. 

2. That the said decree of November 13, 1871, was 
rendered without proof against the said infant, Henry 
W. Kingsbury, and is contrary to law. 

3. That the said decree of November 13, 1871, is not 
in accordance with the mandate of the Supreme court, 
and was rendered without jurisdiction in the said Cook 
Circuit court. 


4. That the court below erred in finding that there 


were incumbrances upon the property described in the 


said decree without having the incumbrances before the 
court, and without any evidence as to the existence, na- 
ture, validity, extent, or amount of such incumbrances or 


any of them. 


5. That said decree of November 13, 1871, ordering . 


a partition, is wholly indefinite and void in this, that it 


orders the said commissioners in partition to take into 


— er Be ee, 
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consideration the encumbrances on the said premises 
without any adjudication as to the amount, extent, valid- 
ity, or nature of such encumbrances or any of them. 

6. The court erred in decreeing any partition of said 
property without decreeing as to the said encumbrances 
and specifically decreeing their nature, validity, extent 
and amount. 

7. The court below erred in making said decree 
without disposing of the interest of said doweresses, Jane 
C. Kingsbury and Eva Lawrence. 

8. The court below erred in receiving or acting upon 
the pretended report of the commissioners in partition at 
the January term, 1872. 

g. The land divided by the commissioners is not the 
same premises described in the decree, and the said com- 
missioners had no warranty or authority to divide the 
same, nor was the same embraced within their oath. 

10. The said commissioners had no authority under 
the law or said decree of partition to determine the exist- 
ence, validity, extent or amount of the encumbrances 
mentioned in their said report, or any of them. 

11. ‘The said commissioners had no authority under 
the law or said decree to apportion said incumbrances 
specified in their report, or any of them. 

12. The said commissioners had no authority unde: 
law or said decree to find or report that interest had not 
been paid on said encumbrances or any of them, or from 
what source the said interest had been paid. 

13. The said report of said commissioners is indefinite 
and void as to the subject of encumbrances and interest. 

14. That the court erred in contirming said report of 


commissioners in partition. 


15. The court erred in rendering any decree of con- 


tirmation without preserving in the record the evidence 
upon which such decree was based. 

16. The court erred in overruling the exceptions filed 
to the said report of commissioners. 

17. Thecourt erred in making any decree of partition 
or allotment of the encumbrances specified in such decree 
when the cross-bill of the said Mary K. and Simon Bb. 
Buckner had no allegation concerning such encumbrances 
and had no prayer for the allotment of such encum- 
brances. 

18. The court erred in rendering aty decree as to the 
said insurance moneys set forth in the latter clause of 
said decree of January, 1872. 

19. The court erred in ordering a receiver appointed 
in another cause to make any report in this cause. 

20. The court erred in decreeing that the receiver 
in another cause should pay over money to Mary K. 
Buckner. 

21. The court erred in decreeing payment of the in- 
surance money in the hands of said receiver without 
reference to the payment by him made. 

22. The court erred in decreeing costs against the 
said infant, Henry W. Kingsbury. 

The plea further avers, that upon the hearing of the said 
cause in the Supreme court Henry W. Kingsbury, by his 
guardian ad /item, made the following points or objec- 
tions to the proceedings of the Circuit court: 

«J, The court had no jurisdiction over the infant to 
render the decree of November 13, 1871, on the so-called 
cross-bill. 
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“Il. The decree of November 13th was rendered 
without sufficient proof against the infant. 

“III. The decree of November 13, 1871, was collu- 
sively obtained against the infant, and is manifestly un- 
just.” 

And he specified as evidence of fraud on the part of 
Corydon Beckwith, former solicitor and guardian ad (len 
of said Henry W. Kingsbury in and about the proceed- 
ings whereby the said decree of November 13, 1871— 
and asked the court to consider: 

«That the guardian ad ///em agreed to an illegal notice 
to take Buckner’s testimony. 

“Tie made no objection to the deposition, when re- 
turned under a void commission. 

“ He made no objection to the incompetency of Buck- 
ner to establish a trust for himself and wife by his own 
oath. 

« He made no objection for the infant toa single inter- 
rogatory propounded to Buckner. 

* Tle accepted an illegal notice to take Barrett’s testi- 
mony and made no objection to it when. returned. 

“ Tle made no objection to the general incompetency 
of the witnesses Jane C. Kingsbury and Burnside or spe- 
cifically to any single interrogatory. 

« Ife consented to the taking the depositions of Wood- 
bridge, Shortall and Mitchell, in a manner not authorized 
by law. 

‘¢ No process or publication was ever taken out on the 
bill of the infant. The litigation was conducted in all 
respects like an agreed case. 

«The guardian ad /item called no witnesses and cross- 


examined none. 


‘ He consented to and expedited, a final hearing on the 
very day the issues on the original bill were closed by 
replication, when, under the law, the cause did not stand 
for hearing until the next term, sitting the third Monday 
in January. 

‘“ He consented to and expedited pro forma decrees in 
the court below, so that, in fact, there never was any 
hona fide hearing. 

“ He permitted the cross-bill to be tampered with after 
issue joined upon it, and without the authority of the 
court by importing into it new and important matter, 
thereby causing his ward’s interests to be tried by a false 


record. 


@ 
“ Instead of requiring the cross-complainant to follow 


what the court has termed “the proper and convenient 
practice,” and procure a reference to the master to take 
the evidence and report the facts, he habitually promoted 
the taking and use of ex par/e depositions in distant states 
before official commissioners, and with every opportunity 
to fabricate and distort testimony. 

‘“ Tle consented for some reason not of record, that a 
false date should be given of the final hearing and decree, 
instead of the true one. 

“Instead of requiring the infant’s adversaries to appeal 
in the ordinary manner required by law, he consented his 
ward's case—into a court sitting in four days thereafter. 

“ Tle filed no abstract of record, allowing the cross- 
-complainant to submit the cause upon an abstract which 
concealed from the court all knowledge of the divers ir- 
regularities committed in taking the depositions relied 
on. 

«“ He failed to bring the infant’s whole defense to the 


notice of the court or to assign proper errors. 
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“ The cross-complainants profited by this collusion or 
gross neglect on the part of the representative of the in- 
fant, and are now in the possession of the fruits of the 
victory over this matter by inactivity. 

“TV. The decree of November 13, 1871, is contrary 
to law. 

“VI. The decree of November 13, 1871, is indefinite 
and erroneous as regards incumbrances. 

“ VII. The report of the commissioners in partition was 
illegal, and the court had no authority to receive or act 
upon it. 

« VIII. The decree of the Circuit court, receiving and 
acting upon the illegal report of the commissioners was 
void. 

“TX. The court erred in directing a receiver in another 
cause to report in this cause, and in ordering such receiv- 
er to pay out funds in his hands to Mrs. Buckner. 

-«X. It was error for the court below to overrule the 
special exceptions and decree a partition of the property 
alluded to asthe Spencer mortgage tract. 

«XI. It was error to decree costs against the defend- 
ant.” 

(Rec., 187, 188 and 189.) 

The plea then avers that on the 24th of May, 1873, 
the Supreme court rendered its decision reversing the last 
decree of the Circuit court, and that on an application of 
Mary K. Buckner for a rehearing, the court, on the 
Sth day of November, 1873, delivered another opinion 
and entered judgment by which the court aflirmed all of 
the decrees except that of August 2, 1872, which was re- 
versed and the cause remanded for further proceedings in 
conformity with the opinion. 


It is also shown by the plea that a motion was made in 
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the Supreme court on the 20th of January, 1573, to set 
aside the judgment of reversal rendered in October, 1871, 
and to recall the manda’‘e issued to the Circuit court, and 
dismiss the appeal, which motion was denied by that 
court. 

The plea avers that on the 7th day of March, 1877, the 
death of Mary K. Buckner was suggestedyn said original 
cause, and Lily Buckner, her daughter and heir at law, 
was substituted as party complainant in the cross-bill in 
her stead, and on the same day a further and final decree 
was entered in accordance with the last opinion of the 
Supreme court. 

The plea concludes with a denial of all the allegations 
as to fraud, misrepresentation or collusion. | 

An answer was tiled which denied all of that portion of 
the bill which charged fraud and collusion. 

It thus appears from these pleadings that the subject- 
matter of controversy was lots § and 6 in block 35, ori- 
ginal town of Chicago, and also a tract of thirty-tive acres, 
more or less, situate in Chicago, known as “ Kingsbury 
Tract ”; that Major Julius J. B. Kingsbury was the owner 
of this property who died June 26, 1856, leaving Jane C. 
Kingsbury, his widow, Mary K. Buckner, a daughter, 
and Henry W. Kingsbury, a son, and that these children 
inherited the title to the property subject to the right of 
dower of the widow, each owning an undivided one- 
half. It further appears that the controversy was in 
regard to the title to the undivided one-half of Mrs. 
Buckner, and this arose because of the execution 
ofa deed of May 15, 1865, by Mrs. Buckner and her 
husband to Henry W. Kingsbury. The question was as to 
whether such deed was in trust for the use of Mrs. Buck- 
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ner, and connected with that question was one as to the 
evidence to sustain the contention that the deed was not 
an absolute conveyance, but only in trust, the statute re- 
quiring that a trust should be evidenced by a writing 
signed by the party to be charged therewith. 

It further appears that the controversy was submitted 
on final hearing to the Circuit court of Cook county, and 
that a decree was entered December 3r, 1870, by that 
court dismissing the original and also the cross-bill; that 
an appeal was taken from this decree to the Supreme 
court of the state, which was one of last resort, by Henry 
W. Kingsbury, and also by Simon B. Buckner and Mary 
K. Buckner; that the decree of the Circuit court was 
reversed and the cause remanded, by a judgment entered 
October 5, 1871; the opinion of the court being found in 
the 58th Illinois, 310; that the Supreme court gave specific 
directions to the Circuit court to eater a particular 
decree d'smissing the original bill absolutely and to grant 
the relief prayed by the cross-bill; that the Circuit court 
in obedience to the mandate of the Supreme court, on 
November 13, 1871, entered the decree which estab- 
lished the right of Mrs. Buckner to an undivided one-half 
of the property free from any claim or title of her hus- 
band and from the dower claim of Mrs. Lawrence, de- 
ciding that the deed of May 15, 1861, was a deed of trust; 
that in execution of this particular decree three other 
orders or decrees were entered, the last of which on 
August 2, 1872; that Heory W. Kingsbury prayed a 
second appeal to the Supreme court assigning as errors 
the same matters now claimed by the bill in this case to 
be error, and among others the en'ry of the decree of 
November 13, 1871, questioning the jurisdiction of both the 
Circuit and Supreme courts; that while said second ap- 
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peal was pending, a motion was made in the Supreme 
court January 20, 1873, at Springfield, to set aside the 
judgment of reversal entered October 5, 1571, to recall 
the mandate issued to the Circuit court to dismiss the ap- 
peal upon the alleged ground that the appeal was taken 
upon a forged record, and the want of jurisdiction, which 
motion was subsequently denied by the Sypreme court; 
that on the 24th of May, 1873, the court entered a judg- 
ment on the second appeal reversing and remanding the 
case holding the decree of August 2, 1872, to be errone- 
ous; that subsequently on a petition for rghearing by 
Mary K. Buckner, the court vacated this judgment and 
entered one confirming all the decrees, including that of 
November 13,1571, except the decree of August 2, 1872, 
which was reversed; that decree relating to the parcel of 
land to which Mrs. Buckner had no title. 

The bill in this case was filed after the decision of the 
Supreme court denying the motion to enter the original 
judgment of reversal, and after the judgment of the 
Supreme court on the second appeal. 


The defendants who plead and answered did not ad- 
mit any of the averments of the bill. All of that por- 
tion which alleged a procurement of the decrees by fraud 
and collusion was denied. All of that part of the bill 
which alleged error in the proceedings was answered by 
setting up the judgments of the Supreme court of 
[liinois. 


The complainant offered no evidence whatever, but he 
may be entitled to the benefit of whatever testimony was 
offered by the defendants. 

The averments of the plea were strictly proved by the 
production of certified copies of the former proceed- 
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By that record the certificate of evidence on the first 
hearing is shown. At the end of it, the following para- 
graph appears: 

«And the court, on objections being made to the com- 
petency of the evidence in each of the foregoing deposi- 
tions contained, thereupon received them in evidence 
herein, subject to all legal objections going to the suffici- 
ency, competency and relevancy thereof under the plead- 
ings in the said original and cross-cause, no objections 
being made, however, to copies of papers produced and 
read in place of the original thereof.” (Rec., 352.) 

In the testimony taken by the master, and reported by 
him, the argument for appellant, Henry W. Kingsbury, 
on the second appeal appears. It is printed in this court 
as an additional record, it being “ Exhibit D.” The 
argument appearing in the transcript as filed with an afh- 
davit of Wherland attached, was inserted by mistake, 
and it should be disregarded on this hearing. The errors 
assigned are to be found on the record, “ Exhibit C,” 
page 377, and they have already been copied in this state- 
ment. | 

By these errors and the argument of counsel, it ap- 
pears that the points were made (1), that the court had 
no jurisdiction over the infant to render the decree of 
November 13, 1871, on the so called cross-bill; (2) that 
the decree of November 13th was rendered without suf- 
ficient proof against the infant; (3) that the decree of 
November 13, 1871, was collusively obtained against the 
infant, and is manifestly unjust—collat'ny and referring 
to the evidence appearing of record tending to sustain 
this point, and among these the want of sufficient notice 
in taking depositions, the incompetency of Buckner and 
others as witnesses, and the alleged neglect of the guard- 


28 


peal was pending, a motion was made in the Supreme 
court January 20, 1873, at Springfield, to set aside the 
judgment of reversal entered October 5, 1571, to recall 
the mandate issued to the Circuit court to dismiss the ap- 
peal upon the alleged ground that the appeal was taken 
upon a forged record, and the want of jurisdiction, which 
motion was subsequently denied by the Sypreme court; 
that on the 24th of May, 1873, the court entered a judg- 
ment on the second appeal reversing and remanding the 
case holding the decree of August 2, 1872, to be errone- 
ous; that subsequently on a petition for rehearing by 
Mary K. Buckner, the court vacated this judgment and 
entered one confirming all the decrees, including that of 
November 13,1571, except the decree of August 2, 1872, 
which was reversed; that decree relating to the parcel of 
land to which Mrs. Buckner had no title. 

The bill in this case was filed after the decision of the 
Supreme court denying the motion to enter the original 
judgment of reversal, and after the judgment of the 
Supreme court on the second appeal. 

The defendants who plead and answered did not ad- 
mit any of the averments of the bill. All of that por- 
tion which alleged a procurement of the decrees by fraud 
and collusion was denied. All of that part of the bill 
which alleged error in the proceedings was answered by 
setting up the judgments of the Supreme court of 
Illinois. 

The complainant offered no evidence whatever, but he 
may be entitled to the benefit of whatever testimony was 
offered by the defendants. 

The averments of the plea were strictly proved by the 
production of certified copies of the former proceed- 
ings. 


29 


By that record the certificate of evidence on the first 
hearing is shown. At the end of it, the following para- 
graph appears: 

«And the court, on objections being made to the com- 
petency of the evidence in each of the foregoing deposi- 
tions contained, thereupon received them in evidence 
herein, subject to all legal objections going to the suffici- 
ency, competency and relevancy thereof under the plead- 
ings in the said original and cross-cause, no objections 
being made, however, to copies of papers produced and 
read in place of the original thereof.” (Rec., 352.) 

In the testimony taken by the master, and reported by 
him, the argument for appellant, Henry W. Kingsbury, 
on the second appeal appears. It is printed in this court 
as an additional record, it being “ Exhibit D.” The 
argument appearing in the transcript as filed with an afhi- 
davit of Wherland attached, was inserted by mistake, 
and it should be disregarded on this hearing. The errors 
assigned are to be found on the record, “ Exhibit C,” 
page 377, and they have already been copied in this state- 
ment. 

By these errors and the argument of counsel, it ap- 
pears that the points were made (1), that the court had 
no jurisdiction over the infant to render the decree of 
November 13, 1871, on the so called cross-bill; (2) that 
the decree of November 13th was rendered without suf- 
ficient proof against the infant; (3) that the decree of 
November 13, 1871, was collusively obtained against the 
infant, and is manifestly unjust—collat‘ny and referring 
to the evidence appearing of record tending to sustain 
this point, and among these the want of sufficient notice 
in taking depositions, the incompetency of Buckner and 
others as witnesses, and the alleged neglect of the guard- 


fig Ee OI PR OEY ae 


PES earns pyre ne 


A 
39 


ian ad /item in not properly presenting the infant’s case, 
claiming from these facts appearing of record that there 
was sufficient evidence of collusion and fraud; (4) that 
the decree of November 13, 1871, 1s contrary to law, and 
under this head claiming that no trust had been estab- 
lished; and (5) alleging other errors as to the subsequent 
decrees. | 

The first opinion of the Supreme" court is reported in 
the 58th Illinois, at page 310, and was offered in evi- 
dence, but is not copied in the record. 

The opinion shows that the court decided that the deed 
of May 15, 1861, was not accepted and was not deliv- 
ered until about the 8th of July of that year, when Henry 
W. Kingsbury, the grantee, was first informed of its ex- 


istence by Buckner, in an interview held in Washington. 


The court further held that there was no implied trust 
created by it, but there was an express trust, holding 
that the provisions of the will of Henry W. Kingsbury, 
made March 25, 1862, and the statements of a letter 
written by Henry W. Kingsbury to his mother, October 
23, 1867, taken in connection with a prior conversation 
between them, referred to in the letter, substantially es- 
tablished the trust, under the rule of law permitting the 
introduction of parol testimony in explanation of such 
trust, and taking the whole together with the proof, it 
was sufficient to show that the deed was made in trust 
for the use and benefit of Mary K. Buckner, the sister of 
Henry W. Kingsbury, the grantee. 


The concluding portion of the opinion is as follows: 


=> 
“From the best investigation we have been able to 
give to the question, and the authorities which bear upon 


it, we have arrived at the conclusion, that inasmuch as the 
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written evidence clearly establishes the existence of a 
trust, parol evidence of the words referred to in the let- 
ter is admissible for the purpose of describing or defining 
what was meant by the letter, as showing the truth of 
the transaction. 

“To search for artificial rules by which to exclude such 
evidence, beyond the just demands of the statute of 
frauds, would be an attempted removal of some of the 
most favorite maxims of courts of equity; would be the 
exercise of astuteness in the ways of defeating the plain 
intentions of the parties, and aiding in the consummation 
of a fraud; for, when a trust is once established by legal 
evidence, equity regards every attempt by the trustee to 
appropriate the trust property to himself, to the exclusion 
of the rights of the cestus gue (rust, asa fraud, contem- 
plated upon the latter. 

«The late Henry W. Kingsbury was, as this case shows, 
not only a trustee of the property, for his sister, but he 
was an honest trustee. [by the last act of his life, in this 
respect, he designed to, and did, admit the existence of 
the trust, and endeavored to execute it. Immediately after 
his death, his widow, one of the defendants, in a letter to 
the mother of her deceased husband, recognized and 
admitted the trust, so far as she was concerned, in the 
most express terms, and seemed distressed at the sug- 
gestion of any obstacle to its immediate execution. 
Though her relations in life, and to the cesta? gue trust, 
became afterwards changed by another marriage, yet it 
is incredible that if she has been cognizant of the efforts 
which have been made to conceal the most important item 
of evidence of her former husband’s relation to this vast 
property, and to wrest it from its proper channel, she 


can view them otherwise than with feelings of sorrow 
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and regret. Her conduct has been the subject of severe 
criticism by counsel, but we are inclined to believe that 
she, like the unconscious infant whose name appears as 
plaintiff in the original bill, is but the involuntary instru- 
ment in the hands of designing men, who stand in no 
such relation to the memory of the deceased trustee as 
does Eva Lawrence. 

«The trust being sufficiently manifested and proved by 
writings, signed by the party who was, by law, enabled 
to declare it, it must be executed. 

« This conclusion renders unnecessary any discussion of 
the question made by appellants in thé cross-bill, as 
to the sufficiency of the acknowledgment of the deed by 
Mary K. Buckner, or of the question made by appellant 
in the original bill, as to the execution and probate of the 
will; because, if properly executed and admitted to pro- 
bate, the will would be governed by the laws of this 
state, where the property is situated; and the posthumous 
birth of the infant Henry W. Kingsbury, would, by those 
laws operate as an aba:ement of all devises of property 
so situated. (Gross’ Statutes, p. 800, Sec. 16, Wills.) 
Besides, the testator was incapable of divesting the prop- 
erty held in his name, for the use of Mary K. Buckner, 
by any devise he could make. 

“The decree of the court below, dismissing both bills 
without prejudice, must therefore be reversed and the 
causes remanded, with directions to that court to dismiss 
the original bill absolutely, and to grant the relief prayed 
in the cross-bill, by a decree es'ablishing the equitable 
title in Mary K. Buckner, to her proper share of the real 
estate described in the deed of May 15, 1861, declaring 
the trust, and requiring the proper conveyance of the 


legal title to her, divested of any life estate in her hus- 
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band, (he having renounced the same,) and of all right 
of dower in Eva Lawrence: that an account be taken 
between said Mary K. Buckner and all other parties in- 
terested in the estate of Julius J. B. Kingsbury, deceased, 
according to the rules and practice of the court of chan- 
cery in such cases, and it be decreed accordingly.” (58 
Ill., pp. 336, 337, 338.) 

The opinion of the Supreme court on the second ap- 
peal was offered in evidence, but is not copied in the 


record; it appears in the 7oth IIL, at page 515. The 


first portion of that opinion reads as follows: 

«This case was before the court at a former term. As 
we shall not go behind the decision then made, it is nec- 
essary to understand it. The cross-bill of the Buckners, 
upon which the decision was based, was for the purpose 
of having a trust declared, a re-conveyance of real es- 
tate, and a partition. The court then decided that the 
deed from Mary K. Buckner and husband to her brother 
was not originally properly delivered to be effectual, but 
that it became operative by the subsequent act and 
declarations of the parties; that there was an express 
trust manifested, and the decree of the court below dis- 
missing the bill was reversed, and the cause remanded, 


‘with directions to dismiss the original billabsolutely, and 


to grant the reiief prayed for in the cross-bill, by a decree 


establishing the equitable title in Mary K. Buckner to her 
proper share in all the real estate,’ ” ete. 

« Every question was then settled ana became res 
adjudicata, except the actual interest of Mrs. Buckner in 
real estate. This was subject to future inquiry and addi- 
tional evidence. It was directed that she should have 
“her proper share,” and this must be ascertained by the 
court below. It was not definitely fixed and determined 
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by the former opinion. If her father, before his death, 
had alienated a portion of the property, she could not in- 
herit such portion, and it would form no part of her 
proper share. 

+ A labored argument has been made to prove the error 
of the former decision of the court, and it is charged that 
fraud and collusion were practiced, and incompetent tes- 
timony adduced, to obtain it. If this were true, we cCan- 
not determine questions so grave upon ex parte allidavits. 
If there have been fraud and collusion, the proper rem- 
edy would be in chancery, and then the parties assailed 
could have an opportunity of making a defense; or, if 
the decree is directed by the ccurt of final resort, by an 
application for a rehearing. 

‘Upon the former hearing, after full argument, this 
court decided that Henry W. Kingsbury held the prop- 
erty conveyed by the deed from Mrs. Buckner and hus- 
band to him, as trustee; that the trust had been mani- 
fested by a writing, and that she had an equitable title to 
a share in the estate. The cause was remanded to ascer- 
tain her share, and not to determine the trust. The lat-. 
ter had been established by the declaration of this court. 
This appeal is prosecuted from the decree making parti- 
tion, and can bring before us no other question, except 

questions incident to the order for partition. We cannot 
examine as to the merits of the original case, but only as 
to proceedings subsequent to the decision at the former 
hearing. If the course suggested and so strenuously in- 
sisted upon by the counsel for appellant, was pursued by 
Appellate courts, litigation would never cease, new coun- 
sel, as in this case, would make new arguments and pre- 
sent additional points for adjudication, and the most reso- 


lute persistance would finally settle the rights of the par- 
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tivs. The appellate power of this court wonld then be 
exercised more over its own proceedings and judgments 
than those of inferior courts. 

“The trust relation between the parties was established 
by the former decision and the court has not the power 
to reverse it. We might overrule it, but this would 
manifest a vacillation which would destroy all respect 
for the court. The proper mode would have been 
an application for a rehearing in apt time, and then the 
suggestions now made would have been entitled to con- 
sideration. 

«This is the doctrine of the courts, as definitely settled 
by repeated decisions: //allawhush v. McConnell, 12 Iil., 
203: Washington Bridge Company v. Stewart, 3 How., 
413; Brawder vy. McArthur, 7 Wheaton, 58; Southard vy. 
Russell, 16 How., 547: roberts v. Cooper, 20 How., 
407. 

« After remandment of this cause by this court, the 
court below rendered a decree in accordance with the 
mandate of this court, and appointed commissioners to 
inquire as to incumbrances upon the property, and to 
make partition.” (7o TIL, 515, 516, 517.) 

The court then proceeded to discuss the questions 
arising subsequent to the decree of November 13, 1871, 
and held that there was error in including the tract of 
land known as the Spencer tract in the partition proceed- 
ings, and for this reason decided that the decree must be 
reversed, and concluded with some suggestions as to 
proceedings in the court below. 

The petition for rehearing was presented, and it was 
allowed. when the court delivered the following opinion: 

«Per Curiam: A rehearing was ordered in this 


cause upon the present appeal, not for the purpose of re- 
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considering the case upon the merits, or to change, or, in 
any substantial sense, to modify our former decision, but 
to render the opinion of the court more explicit, and pre- 
vent misconception of its meaning. This seems demanded 
by the peculiar state of the record, which was inadvert- 
ently overlooked, and the language employed in the opinion 
to which our attention has been called by ¢he application 
for a rehearing. When the cause was before us upon a 
former occasion, the principal questions involved were 
definitely settled. The decree of the court. below, dis- 
missing both the original and cross-bills, was reversed, 
and the cause remanded, with directions to grant the re- 
lief prayed by Mrs. Buckner’s cross-bill. (58 Ill, 310.) In 
pursuance of those directions, a decree was entered in the 
Circuit court November 13, 1871. This decree estab- 
lished the principal rights of the parties, and the court 
proceeded to carry them into effect, which involved the 
necessity of entering three subsequent decretal orders, 


and on August 2, 1872, another and final decree. This 


decree disposed of a controversy arising between the 


parties upon proceedings for partition, involving a claim 
by Mrs. Buckner to a share in what is called the * Spencer 
tract,’ as a part of her father’s estate, and by that decree 
her claim was allowed, from which an appeal was taken 
on behalf of the infant, Henry M. Kingsbury, to this court. 
No appeal was taken from the decree of November 13, 
1871, but appeals were taken from some of the decretal 
orders intervening that and the final decree of August 2, 
1872. 

‘Upon these appeals the whole record was brought to 
this court, and errors assigned, questioning the propriety 
of the decree of November 13, 1871, entered in confor- 


mity with the direction of this court, some of the in- 
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tervening orders, and the final decree of August 2, 1572. 
The questions raised and attempted to be raised were all 
carefully considered, and the conclusion arrived at was, that 
no crror could be assigned upon the first decree, entered 
in pursuance of the direction of this court, that the points 
made upon the intervening orders were not well taken, but 
that the decree of August 2, 1572, was erroneous, and 
ought to be reversed, for the reasons given in the opinion. 
These views, however, are not clearly announced in the 
former opinion, and it follows also that the directions con- 
tained in the opinion which have no relation to the mat- 
ters involved in the decree of August 2, 1872, are wholly 
inappropriate, and may be considered as withdrawn from 
the opinion. 

«The judgment which we intended to enter was, that 
the several decrees and decretal. orders antecedent to the 
final decree of August 2, 1872, and upon which, error 
was assigned, be aflirmed, but that the decree of August 
2, 1572, concerning Mrs. Buckner’s claim in the Spencer 
tract, be reversed, and the cause remanded, for further 
proceedings in conformity with the former opinion, as 
hervin explained, and modified, and that each party pay 
half of the costs in this court.” 


(70 Ill., 52", §22, 523.) 


On this proof the court below ,could not do less than 
find the averments of the plea proven. As its sulliciency 
was not questioned, the court was obliged to tind the 


issue for the defendants. 


As to that portion of the bill which alleged collusion 
and fraud, as there was no evidence except such as might 
be furnished by the record itself, the Supieme court of 


the state having held that these were not errors which 
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justitied a reversal of the former decree, @ fortiori, they 
could not be received as sutlicient evidence to prove the 
collusion and fraud alleged in the present bill. 

In concluding this statement, I call the attention of the 
court to the fact that it has never been claimed through 
all these proceedings, and is not now claimed, that Henry 
W. Kingsbury, deceased, paid to Mary RK. Buckner any 
consideration for said deed. It has been sutficiently ad- 
mitted at all times, and is now by the argument of coun- 
sel, that the deed was made without consideration with 
the expectation that Mrs. Buckner would Be allowed to 
recover the property, and that Henry W. Kingsbury in- 
tended to return it and made an attempt by his will to do 
so, which only failed because of a revocation by the birth 
of a posthumous child. The effort has been, and 1s, to 
enable the present appellant to retain Mrs. Buckner’s 
property because of rules of law which counsel assert are 
sufficient to enable him to perpetrate the fraud by retain- 


ing the property which he does not own. 


ADDITIONAL STATEMENT, CoRRECTING JUDGE TRUM- 
BULL’s MISTAKES. 


Since writing the foregoing, I have been furnished with 
a statement and argument by Judge Trumbull, and it 
seems to be necessary to point out some mistakes con- 
tained in it and make proper corrections. It is more 
appropriate to insert the reference to them here than in 
my argument. 

It is claimed that the plea was not proved. ( 7rum- 
bull’s Argt., 34.) 


This record shows that all of the files and records of the 
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original suit in the Circuit court were destroyed in the 
great fire of October 9, 1871, and that they were restored 
by filing a certified copy of the transcript in the Supreme 
court. The exhibit attached to the bi!l in this case shows 
notice served on Beckwith, Aver & Kales, solicitors for 
complainant in the original bill, and defendants in the 
cross-bill, and on Corydon Beckwith next friend and 
guardian ad /item for Henry W. Kingsbury, minor, that 
a motion would be made on the 4th of November, 1871, 
for leave to file the annexed record in place of and as a 
substitute for the record and papers lately destroyed by 
fire. (Rec., 29. 30.) Then follows a certitied copy by 
the clerk of the Supreme court, which is made a part of 
the bill. (Rece., 10.) A certified copy of the substitute 
with the netices were offered in evidence in support of 
the plea. (Rec., 207.) The order in pursuance of such 
notices was entered November 4, 1871. (Ree., 356, 
357-) This order recited that proof was made to the 
court that due notice had been given by the parties mak- 
ing the motion to all the other parties accord ng to the 
rules and practice of the court. 

The rule of the Supreme court of Illinois, ] ke that of 
this court, does not require a complete copy of a record 
to be incorporated in a transcript filed in prosecuting an 
appeal, but only such parts and so far as may be mat: rial. 
It follows that many things not regarded as material are 
omitted. It is seldom the practice to include commiss ons 
to take depositions, or the beginning or ending, or cer- 
tificate, merely copying interrogatories and answers, Or to 
include other papers which are not pertinent to the ques- 
tions to be presented on the appeal. 

So in this case it is quite certain that portions of the 


yapers were omitted. Again it is quite common to find 
4 | 
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clerical mistakes in a transcript, and frequently a wrong 
date. When the printing is done typographical errors 
occur. 

After the fire, which destroyed all of the business part 
of Chicago, including all public records, the best substi- 
tutes for restoration attainable, were used. But pre- 
sumptions in favor of judicial proceedings were a neces- 
sity, and no appearances of minor mistakes or want of 
papers or parts of record have been allowed to prevail. 
Any other course would have been destructive of impor- 


tant private and public rights. 
@ 


The transcript from the Supreme court was the best 
substitute that could be obtained in this case, but it was 
by no means perfect as to details. 

Some of the points made by Judge Trumbull are met 
by these considerations. 

Anexample occurs in Judge Trumbull’s argument, page 
34, where he called attention to the allegation of the plea 
that the cause was heard December 31, 1870, and a de- 
cree rendered as of the 24th of the same month, and then 
asserts that this allegation is not proved because the re- 
cord shows that the hearing was on the 24th of Decem- 
ber, referring to page 265 of the record. In other parts 
of his argument he many times says the decree was en- 
tered on the 24th, and at the bottom of page 4, he states 
that the deposition of Mrs. Kingsbury was taken Decem- 
ber 25th, four days after the hearing. Now whatare the 
facts. It is true that the clerk, in making his transcript, 
by way of putting in a connecting link says that on the 
24th day of December, 1870, the following proceedings 
were had and then sets out the final decree from which 


the appeals were taken. Judge Trumbull has this sup- 
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port and no more.’ But by reading the decree itself, we 
find the following: “ And it is further ordered that this 
decree be entered as of the 24th of December, 1870.” 
This shows the hearing was on a subsequent day and if 
a full transcript had been made such day would have ap- 
peared. We find the certificate of evidence was signed 
on the 31st day of December, 1870. (Rec., 266.) The 
bill in this case alleges that the hearing was on the 31st 
day of December, 1870, and a final decree entered as of 
the 24th. (Rec., 9.) That fact is made the basis of the 
claim for error by all counsel preceding Judge Trumbull, 
and it remains for him to claim that depositions were 
taken and inserted in the record after the decree was 
actually entered. 

Judge Trumbull claims a failure to prove the averment 
that the cause was redocketed on the mandate of the Su- 
preme court, October 31, 1871, and that the only evi- 
dence of filing the mandate and redocketing was in the de- 
cree of November 13, 1871, of which the guardian ad 
litem had no notice. (Arg., 35.) The case was redock- 
eted and the mandate was filed, and the guardian had 
notice, it is quite immaterial as to the day on which it was 
done. As before stated the case was in court and notice 
was served of a motion November 3d, and the court found 


_ by the order entered November 4th that all parties were in 


court. It may be presumed that the case was properly 
reinstated. The decree of November 13, 1871, says it 
was. 


Judge Trumbu!! says in substance there is no proof 
of a second appeal to the Supreme court from tie decree 
entered in pursuance of the directions of that court, 
or from any subsequent decree, and particularly none 
from an order of August 2, 1872, nor any evidence that 
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any such decree was ever entered. He also says that 
there is no evidence that the — court had atlirmed 
the decrees prior to that of August 2, 1872. (Arg., 34, 42.) 
For these reasons, he claims that the opinion in 7o Illinois, 
514, rendered on the second appeal cannot be considered 
by this court. 

On examination of the record I find ,that it does not 
contain the decree of August 2, 1872, and there is that 
much foundation for Judge Trumbull’s position, and 
no more. 

The evidence. reported by the master shows a de- 
cree of November 13, 1871 (Rec., 358): the report 
of the commissioners making partition (/4., 361); a de- 
cree confirming the report with other provisions (/é., 
368); an executed writ of assistance in pursuance of that 
decree (/é., 373); a judgment of the Supreme court May 
24, 1873, in an appeal of Henry W. Kingsbury, by his 
guardian Anson Sperry vs. Mary K. Buckner and Simon 
5. Buckner, reversing the decree of the Circuit court of 
Cook county and remanding the cause (/b., 375); 
order September 19, 1573, —— a rehearing on ap- 
plication of the appellees (/., 375)3 a judgment in the 


same case entered November 8, 1873, afirming all or- 


ders and decrees entered by the Circuit court of Cook 
county prior to August 2, 1872, aad reversing the decree of 
August 2, 1872, and remanding thecause (/é., 376). To 
these is added the certificate of the clerk of the Supreme 
court of the Northern grand division that the foregoing 
is a true copy of proceedings in an appeal of the above 
entitled cause (Henry W. Kingsbury by his guardian 
Anson Sperry vs. Mary K. Buckner, Simon B. Buckner 
and Jane C. Kingsbury), the appeal being entered Sep- 
tember 11, 1872, in said Supreme court (Rec., 376). 
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The master’s report also contains a certified copy of 
the assignments of error in the same case. (Rec., 377.) 
These errors have been previously copied in this state- 
ment. They question the decree of November 13, 
1871, the decree of January 25, 1872, confirming the par- 


¢ the date of them, 


tition, and other decrees, without giving 


among which was that of August 2, 1872. 

The master’s report also includes the points and argu- 
ment of Henry Crawford, solicitor for Henry W. Kings- 
bury and his guardian, which is printed as an additional 
record. 

This argument claims there was error in the decree of 
November 13, 1871 (Addn. Rec., 6); that said decree 
was rendered without sufficient proof (/é., 10); that it 
was collusively obtained (/4., 19); that it was indefinite 
and erroneous 1s regards encumbrances (/é., 35); that 
the report of the commissioners in partition was illegal, 
etc., (/6., 37): that the decree confirming the report was 
illegal and void (/4., 39); that the court erred in directing 
the receiver in another cause to report in this cause, and 
ordering such receiver to pay out the funds to Mrs. 
Buckner (/6., 39). After making these points as to the 
decree entered in pursuance of the mandate of the 
Supreme court, and subsequent decrees thereto, the 
decree of August 2, 1872, was taken up, and it was 
insisted that it was error for the court to overrule the 
special exceptions, and decree a partition of the property 
alluded to as the Spencer tract. (/0., 40.) In addition, 
the two opinions of the Supreme court, rendered upon 
the second appeal, are in evidence, no objection having 


been made to them. 
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It appears from the last opinion that there were three 
decrees entered after that of November 13, 1871, to carry 
into effect the last named decree and that on August 2, 
1872 another and final decree was entered, which de- 
cree disposed of the controversy in regard to the “ Spen- 
cer tract,” and that appeals were taken from the decrees, 
including that of August 2, 1572, entered subsequent to 
that of November 13, 1871. It is further stated in the 
opinion that upon these appeals the whole record was 
brought to this court and errors assigned questioning the 
propriety of the decree of November 13, 1871, entered 
in conformity with the direction of the court, some of the 
intervening orders and the final decree of August 2, 1872. 
The court stated that it was their intention in the former 
opinion to direct that judgment be entered affirming all 
of the decrees except that of August 2, 1872, and as to 
that, that it be reversed and the cause remanded for pro- 
ceedings in conformity with the opinion which was, that 
the Spencer tract belonged exclusively to Henry W. 
Kingsbury. 

The master’s report shows that an order was offered 
in evidence which reads as follows: 


“ Henry W. Kingsbury, by his ) 
guardian, Anson Sperry, 


So. Appeal from the 
Circuit Court of Cook 
County. 


c's. 
Mary K. Buckner, Simon B. [{ 
. Buckner and Jane C. Kings- | 
bury. | 

On this day again came the said parties, and the court, 
having diligently examined and inspected as well the rec- 
ord and proceedings aforesaid as the matters and things 
therein assigned for error, and being now sufficiently ad- 


vised of and concerning the premises, are of opinion that 
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in the record and proceedings aforesaid, and in the ren- 
dition of all the orders and decrees rendered and entered 
in said cause by the said ‘Circuit court of Cook county 
a . prior to the 2d day of August, A. D. 1872, there is no 
error. Therefore it is considered by the court tha tthe said 
orders and decrees so rendered in the proceedings afore- 
said, prior to the 2d day of August, 1872, be, and the 


same are, in all things confirmed. 


And the court being further of the opinion that in the 
rendition of the decrees in the record and proceedings 
aforesaid on the 2d day of August, A. D. 1872, there is 
manifest error. 


Therefore it is considered by the court that, for that 
error and others in that record and proceedings aforesaid, 
the decree so rendered on the 2d day of August, A. D. 
1872, by the Circuit court of Cook county, be reversed, 
annulled and set aside, and for nothing wholly esteemed 
and that this cause be remanded to the Circuit court of 
Cook county for such other and further proceedings as to 
law and justice shall appertain. 

And it is further considered by the court that said ap- 
pellant recover one-half of the costs of and from the 
appellees, and have execution therefor, and that the ap- 
peilees recover one-half the costs from the appellant, and 
have execution therefor. 

I, Cairo D. Trimble, clerk of the Supreme court in and 
for the Northern grand division of the State of Illinois, 
do hereby certify that the foregoing is a true copy of the 
mandates and decrees of court below, commissioner’s re- 
port, writ of possession, judgment of this court, order 
for rehearing, and second judgment thereon, contained in 


the transcript of proceedings of the Circuit court of the 
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county of Ceok, filed on appeal entered September 11, 
A. D. 1872, in the said Supreme court in the above en- 
titled cause, of record in my office. 

In testimony whereof I have set my hand and affixed 
the seal of said Supreme court, at Ottawa, this roth day 
of May, in the year of our Lord one thousand eight hun- 
dred and seventy-eight. 


’ * 
Seal of the Supreme Cy D. TRIMBLE, 
an. | Clerk of the Supreme Court.” 


(Rec., 376.) 


While it appears to be true that by some inadvertence 
a certified copy of the decree of August 2, 1872, does 
not appear in the evidence introduced before the master, 
and that for the want of such copy it was not technically 
proved that an appeal was prayed by the guardian of 
Henry W. Kingsbury and allowed, yet, it is abundantly 
proven that there was such a decree, as well as three 
others preceding it, from which appeals were prayed and 
allowed; that a transcript of the whole record was filed 
in the Supreme court, and errors assigned thereon by the 
guardian of Henry W. Kingsbury; that his counsel was 
heard in support of such alleged errors, and the cause 
was decided upon a second appeal. 

The proof was taken before the master in the presence 
of John V. Lemoyne, who was not only guardian ad 
litem, but actual guardian of the person and property of 
Henry W. Kingsbury. No objection was made before 
the master, or before the court. It is too late to raise a 
question as to such a defect in the proof for the first time 
in this court, on an appeal thirteen years after the cause 
was finally disposed of. There can be no doubt whatever 
as to the fact that the defect could be instantly supplied 
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in this court, if the rules permitted it, or in the court be- 
low in the event that the case should be remanded. 

The more serious mistake made by Judge Trumbull is 
in regard to the alleged fraudulent alteration of the cross- 
bill. The bill in this case is full of charges of collusion 
and fraud, and Judge Trumbull states them as if they had 
been proven. There was not the slightest effort to prove 
any such allegations. They are libelous, and without 
any reasonable foundation whatever. 

A motion was made before the Supreme court sitting 
at Springfield in January, 1873, to vacate the order of 
that court entered at a preceding term reversing the 
original decree and remanding the cause. <A copy of the 
record showing the entry of such a motion, and its de- 
nial by that court was introduced in evidence before the 
master. (Rec., 394, 395-) 

The grounds of the motion are stated in that portion 
of the record containing the making of the motion and 
it is there stated that the mover refers to, and makes a 
part of his motion, a copy of the original cross-bill, and 
the affidavit of Wm. H. Wherland attached thereto, and 
the other affidavit filed and exhibits thereto. But these 
affidavits and this copy of the cross-bill were not offered 
in evidence. Judge Trumbull on page 13, of his 
argument copies an aflidavit of Wherland as a part of 
Exhibit G, referring to page 394 of the record. That 
affidavit is not a part of Exhibit G, and is not to be found 
on that page of the record. The original transcript and 
printed record shows as Exhibit D, an argument of 
Isham and Crawford made in support of that motion and 
at the end of that argument is printed the affidavit of 
Wherland. (Rec., 379, 391). This argument was not 
Exhibit D, and that exhibit has since been reprinted by 
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the appellant’s counsel as an additional record; and a stip- 
ulation is filed that the argument together with the affi- 
davit attached thereto, printed in the original record is 
there by mistake, and is not to be considered as any part 
of the record now before this court. 

In view of the gravity of these charges and the manner 
in which they are being treated by counsel, I think it 
proper to state that counter-affidavits of Simon B. Buck- 
ner, Corydon Beckwith, Benjamin G. Ayer, Francis H. 
Kales, George Chandler and W. C. Goudy were filed in 
opposition to such motion before the Supreme court, 
which effectually answered all charges of collusion or 
fraud and contradicted the affidavit of Wherland. I would 
be quite content to let the affidavit of Wherland stand as 
a part of this record if these affidavits could also be intro- 
duced for consideration. It does appear by the record 
that the motion was dented, and that is all that is material 


in support of the allegations of the plea. 
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STIPULATION AS TO AMENDMENT 
OF THE RECORD. 


— 


In tHe SuprEME Court or THE UNrIrep STATES. 
OcroBer Term, A. D. 1889. 
Henry W. Kingsbury, ) 176. 
Appellant, Appeal from the Circuit 
z's, . court of the United States 


Simon B. Buckner, e/ a/., | for the Northern District of 
Appellees. | Sllinors. 


It is stipulated and agreed that the brief of Edward 5. 
Isham and Henry Crawford, together with an affidavit 
of William H. Wherland following the same, appearing 
in the printed record at pages 379~-391, were inserted by 
the clerk of the court below by mistake, and that they 
form no part of the transcript of the record in this court, 
and that he omitted the brief of Henry Crawford which 
should have been inserted as Exhibit D in place of the 
brief and affidavit above mentioned, which said Exhibit 
1) has been printed as an additional transcript of the 
record, and is to be substituted for the aforesaid docu- 
ments sent up by mistake. 

It is further stipulated and agreed, that there is a mis- 
take in the printed reco.d on page 375 where the words 
“in vacation after September term, A. D. 1873,” at the 
top of the page should have read: in vacation after the 
September term, A. D. 1872, and ought to be followed 
by the words, May 24th, 1873: this correction being 
made to correspond with the original document on file 


in the court below. 
Joun P. Winson, 


LyMAN TRUMBULL, 
Solicitors for Appellant. 
W. C. Goupy, 
for Appellees. 


Ciicaco, December 13, 188q. 
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PoINTS AND AUTHORITIES. 


A BILL TO SET ASIDE A JUDGMENT OF A COURT OF LAST 
RESORT FOR ERRORS APPARENT ON THE FACE OF THE 
RECORD CANNOT BE MAINTAINED IN A LOWER COURT, 
AND WHERE IT IS ALSO BECAUSE OF NEWLY DISCOVERED 
EVIDENCE, THE LEAVE OF THE COURT RENDERING THE 
JUDGMENT MUST FIRST BE OBTAINED. 


Southard v. Russell, 16 How., 570. 

Ricker v. Powell, 100 U.S., 105. 

Lube Eq. Pl., by Wheeler, p. 177. 

Story Eq. PL. 9th Ed., § 403. 

Dennison v. Goehring, 6 Pa., 402. 

Hlaskel v. Raoul, « McCord Ch., 29. 

Brewer v. Bowman, 3 J. J. Marsh. (Ky.), 
492. 

Price v. Carey, 4 Ga., 570. 

Watkins v. Lawton, 69 Ga. 672. 

Blight v. Mclilvoy, 4 Mon. (Ky.), 146. 

McCall v. McCurdy, 69 Ala., 71. 

2 Barb. Ch. Pr., 92. 

Mitf. Pl., 88. 

Coop. PI., gt. 

Strader v. Byrd, 7 Ham., 184. 

McCall v. Graham, 1 Hen. & Munf. Va., 
13. 

Ryerson v. Eldred, 18 Mich., 490. 

Roberts v. Cooper, 20 How., 480. 

Washington Bridge Co. v. Stewart, 3 
How., 413. 


ae Lae. “hy RE ll gi la ai 


THERE ARE NO ERRORS ON THE FACE OF THE RECORD 
=— we . WHICH WOULD JUSTIFY REVERSAL. 
ITI. 


THE CIRCUIT COURT HAD JURISDICTION OF THE SUBJECT- 
MATTER OF THE CROSS-BILL. 
Story’s Eq. Pl., SS 380, 392. 
2 Dan. Ch. Pr., 1,548. 
Underhill v. Van Cortlandt, 2 J. Ch., 339. 
Nelson v. Dunn, 15 Ala., 501. 
Hlurd v. Case, 32 lll., 49. 
‘Fones v. Smith, 14 Iil., 229. 
Lloyd v. Kirkwood, 112 Ill., 330. 


Y a 
IV. 
THE CIRCUIT COURT HAD JURISDICTION OF THE PERSON OF 
THE INFANT, AND NO PROCESS WAS NECESSARY TO 
BRING HIM INTO COURT. 
Rev. Stat. Ill., Ch. 21, Secs. 24-30. 
Fleece v. Russell, 13 Ul., 32. 
Reed v. Kemp, 16 Ill., 448. 
Story Eq. Pl., Sec. 404. 
Watkins v. Lawton, 69 Ga., §70. 


—“.-_ V 


THE SUPREME COURT HAD JURISDICTION OF THE FIRST 
APPEAL, AND THE INFANT WAS BOUND BY THE CONDUCT 
OF HIS SOLICITOR IN THE CASE. 

Tillotson v. Hargrave, 3 Mad., 494. 
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Levy v. Levy, tbid., 245. 
Wall vy. Bushby, t Bro. C. C., 484. 
1 Dan. Ch. Pr., 74. 
‘alston v. Lahee, 8 Clark (lowa), 27. — 
Dow v. Fewell, 21 N. H., 486. 
Mills v. Dennis, 3 J. Ch., 368. 
People v. Supervisors, 40 Ill., 125. 
wens V. McKethe, 5 Gil.,79. 


VI. 

IT Is NOT COMPETENT FOR THE COURT IN THIS SUIT TO 
CONSIDER ERRORS AS TO THE DETERMINATION OF 
FACTS, BUT ONLY ERRORS OF LAW. 

Griggs v. Gear, 3 Gil., 10. 

Willamette Bridge Co. v. Hatch, 125 U. me 

S., 7. 

Whiting v. Bank, 13 Pet., 6. 

Aennedy v. Bank, 8 How., 610. 

Putman v. Day, 22 Wall., 65, 66. 

Buffington v. Harvey, 95 U.S., 99. 

Thompson v. Maxwell, 95 U.S., 397. 

heard v. Burts, 95 U.S., 391. 

Shelton v. Van Kleeck, 106 U.S., 534. 

Nickle v. Stewart, 111 U.S., 776. 


VII. 
OBJECTIONS [fO DEPOSITIONS WHICH GO TO THEIR FORM, 
AND OBJECTIONS TO THE INCOMPETENCY OF WIT- 
NESSES MUST BE MADE BEFORE TRIAL, AND CANNOT BE 


ALLOWED ON THE HEARING. 
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t Green Ev., § 421. 
Moshier v. Kuox College, 32 Mil., 162. 
Aimball y. Cook, 1 Gilm., 424. 

— . Frink v. McCreery, 4 Gilm., 424. 
Corgan v. Anderson, 30 Ill., 95. 
Lockwood v. Mills, 39 Ul., 602. 
Phy v. Clark, 35 Ul., 377. 
Suift v. Castle, 23 Ull., 2414. 


VIII. 


NONE OF THE ALLEGED ERRORS ARE AVAILABLE TO THE 
APPELLANT BECAUSE HE WAS A MINOR. AN INFANT IS 
AS MUCH BOUND BY A DECREE AS AN ADULT. 

Chambers, Ch. Jur. of Infants, 772, 795, 

7;799: 

Enos v. Copps 15 Iill., 278. 

Wadhams v. Gay, 73 Ul., 424. 

fess v. Voss, 52 Ill., 472. 

Lioyd v. Kirkwood, 112 Ill., 337. 

McPherson on Infancy, 386. 

Herman on Res. Adj., 179. 

Freeman on Judgts., § § 151, 513. 

Wall v. Bushby 1 Brown’s Ch. Cas. 484. 

Tillotson v. Hargrave, 3 Maddox Ch., 494. 

Levyv. Levy, 3 Mad., 131. 

Gregory v. Molesworth, 3 Atk., 626. 

= Morrison vy. Morrison, 4 Mylne etc., 225. 

Palstonyv. Lahec, 8 Clark, (lowa), 27. 
Foyce v. McAvoy, 31 Cal., 273. 
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IX. . 
INFANT COMPLAINANTS ARE ALWAYS BOUND BY A DECREE 
THE SAME AS ADULTs. 
Brook v. Hereford, 2 P. Wms., 519. 
Hanna v. Spott’s Heirs, 5 B. Mon., 362. 
Williamson’s Heirs v. Fohn*’s Heirs, 4 Mon.., 
{(Ky.) 256. 
Fameson v. Mosely, 4 Mon., (Ky.) 414. 
McClay v. Morris, 4 Gil., (Ill.) 383. 
Brown v. Armistead, 6 Rand { Va.) 594. 


X 
THE COLLUSION, FRAUD AND LACHES ALLEGED IN THE 
BILL WAS NOT PROVED. 


X I, 


THE STATEMENT IN THE DECREE APPEALED FROM THAT 
NO REPLICATION HAD BEEN FILED TO THE ANSWER 
DOES NOT JUSTIFY THE REVERSAL. 


XII. 


THE DEMURRERS OF JUDGE BECKWITH AND MRS. KINGS- 
BURY WERE PROPERLY SUSTAINED. 


XIII. 


THE DECREE DISMISSING THE BILL MUST BE AFFIRMED, 
BECAUSE THE PARTIES WERE NOT BEFORE THE COURT 
TO ENABLE IT TO GRANT ANY RELIEF TO THE COM- 


PLAINANT. 


<a Rape 
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ARGUMENT. 


For the last two decades I have maintained the contro- 
versy onthe side of my clients in this matter single- 
handed against large odds as to numbers. During that 
time I have encountered four next friends, three guard- 
ians ad /item, five regular guardians and five different 
sets of lawyers. With every change “the old straw has 
been threshed over again.” ‘The questions have become 
stale with me, and [ may not be able to do my client 
justice at the present time. 

There is not a single clement, according to the ordi- 
nary principles of common honesty, or natural justice, or 
conscience, or equity in favor of the claim asserted by 
Henry W. Kingsbury, who seeks to hold a large and 
valuable property which never belonged to him or his 
father. He sets up the statute of frauds to accomplish a 
fraud. Represented as he has been by his mother, and 
her husbands, by his next friends and guardians, sanc- 
tioned by the court, and by his legal guardians appointed 
by the court having jurisdiction of such matters, every 
question has been presented which could be invented to 
enable him to accomplish the fraudulent purpose of ob- 
taining property to which he has no claim. While an 
infant, incapable of exercising judgment for himself, he 
was not to be charged at the bar of conscience with any 
of these designs; but, since he has reached the age of in- 
dependent judgment he has followed in the footsteps of 
his friends. 

It is admitted that this property was inherited by Mary 
K. Buckner and Henry W. Kingsbury, the elder, from 


their father, Major Kingsbury, who died in 1556, so that 
each owned an undivided one-half. Mrs. Buckner con- 


tinued the owner of her share, unless she was divested 


by the deed of May 15, 1861. It is admitted that the 


deed was made without any consideration, although the 
property was substantially all that she owned, and that it 
was of the value of many hundred thousands of dollars. 
The deed does express a legal, but not a valuable, con- 
sideration. It was made upon the consideration of one 
dollar and natural love and affection, and so was a volun- 
tary deed. There was no reason why Mrs. Buckner 
should give up all of her inheritance to her brother, who 
owned as much property as she did. For the want of a 
better reason for claiming the ownership of this property, 
the son of the brother sets up that the deed was made in 
contemplation of the husband of Mrs. Buckner going into 
the confederate army. There is no law under which 
this property could have been forfeited to the United 
States as a penalty for the alleged treason of General 
Buckner. If there was, there is no justice in allowing a 
private party to claim the property as a penalty for his 
disloyal act. The evidence in the original case shows 
conclusively that the deed was not made in contemplation 
of such an act: that no such intention existed at that time: 
that General Buckner intended to divest himself of all his 
interest in his wife’s property; and the Supreme court of 
Illinois, in deciding the case, accepted his disclaimer and 
directed a conveyance to be made to Mrs. Buckner free 
from all claim by him by reason of his being a husband 
and father. The position of the appellant is, that he is 
entitled to his aunt’s property because her husband was 
guilty of an act disloyal to the government. There is no 
statute, nor any law, nor any decision, anywhere, in any 


country, that would sustain such a position. 
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These, however, were questions for the consideration 
of the court in the original case, and they do not now 
properly arise. This case must be decided upon other 
principles. I have referred to these matters for the pur- 
pose of calling attention to the fraudulent and unjust char- 
acter of the appellant’s claims. He was a complainant 
in the bill now before the court, and the rule which re- 
quires a complainant to come into a court of equity with 
clean hands and a just claim applies to him quite as much 


as it applied to the complainant in the original suit. What- 


ever force there may be in that principle it applies to him 


now, and was of itself a sufficient reason for dismissing 


the bill in the court below. 


A BILL TO SET ASIDE A JUDGMENT OF A COURT OF LAST 
RESORT FOR ERRORS APPARENT ON THE FACE OF THE 
RECORD CANNOT BE MAINTAINED IN A LOWER COURT, 
AND WHERE IT IS ALSO BECAUSE OF NEWLY DISCOVERED 
EVIDENCE, THE LEAVE OF THE COURT RENDERING THE 
JUDGMENT MUST FIRST BE OBTAINED. 


By the judicial system established in this country there 
is a court of last resort where litigation must end.  Liti- 
gation cannot travel around a circle by going from the 
inferior to the superior court and back from the superior 
to the inferior, and again from the lower to the higher 
court. The decision of an appellate tribunal, by what- 
ever name it may be called, must necessarily be final and 
conclusive and no other litigation can be had except by 
the consent of that court. 


Under our system of laws provision is made for the 
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correction of errors committed by the lower courts. An 
appeal or writ of error may be prosecuted to an Appellate 
or Supreme court, where questions as to errors of law 
may always be reviewed, and in many cases also ques- 
tions of fact. A party is also able to have a correction 
of errors by filing a bill of review in the court where 
judgment was rendered. In such a case that court will 
have the power to correct its own mistakes. These may 
be errors apparent on the face of the record, or the 
grounds may be outside of the questions actually pre- 
sented and decided, as in case where the judgment has 
been obtained by fraud and misrepresentation, or, that 
evidence material to the controversy shall be newly dis- 
covered. The method of a bill of review is perhaps 
older than those by appeal or writ of error. To a large 


extent, in this country, the latter has superseded the for- 


mer; still, the right remains in a proper case to appeal 


to the court in which the judgment is rendered to correct 
its own mistakes. One of these methods is equivalent to 
the other. A party toa suit cannot take an appeal or 
writ of error, and at the same time prosecute a bill of re- 
view. The object in each case is the same, so far as er- 
rors are apparent on the face of the record. 

There has been some conflict in the decisions of the 
courts as to whether a bill of review will lie for the vaca- 
tion of a judgment of acourt of last resort upon the 
ground of newly discovered evidence, or for fraud; but 
there has been none where the object was to correct er- 
rors appearing on the face of the record. A rule which | 
would permit an appeal to a court of last resort, where the 
decisions of the court below should be called in question 
and sustained, and would permit, afterwards, the court 
from which the appeal was taken, to sit in judgment on 
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where a decision has taken place on an appeal, unless the 
right is reserved in the decree of the Appellate court, or 
permission be given onan application to that court di- 
rectly for the purpose. This appears to be the practice of 
the Court of Chancery and House of Lords, in England, 
and we think it founded in principles essential to the proper 
administration of the law, and to a reasonable termina- 
tion of litigation between parties in chancery suits. I 
Vern., 416; 2 Paige, 45; 1 McCords Ch., 22, 29, 30; 3 
J.J. Marsh, 492: 1 Hen. & Munf., 13; Mitford’s PI. 88; 
Cooper’s Pl., 92; Story’s Eq. Pl., § 408.” 

« Neither of these prerequisites to the filing of the bill 
before us have been observed. 

‘“ We think the decree of the court below, dismiss- 
ing the bill of review, was right and ought to be af- 


tirmed.”’ 


In Aeicker v. Powell, 100 U.S., 105, this court held, 
that a bill of review, on the ground of newly discovered 
matter can only be filed on special leave, which depends 
on the sound discretion of the court to which the applica- 
tion is made, and it was further decided that where the 
bill contained averments of errors of law as well as newly 
discovered matter, that the bill could not be prosecuted 
even as to the errors on the face of the record without 


leave. 


Other authorities will be cited, but without going 


further it is clear that the apvellant in this case is con- 
cluded in so far as he raises questions as to errors of law 
on the face of the record. The principal decree, which 
settled the rights of the parties, and declared the deed of 
May 15, 1861, to be a deed of trust for the use of Mrs. 
Buckner, was entered November 13, 1871, in pursuance 


of the mandate and special direction of the Supreme court 
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of Illinois, and thereby it became the decree of that court. 
All of the errors alleged by the bill in the present case, if 
any existed, were in the record prior to the decision by 
the Supreme court, and to the entering of that decree, 
and so it becomes a bar to any further proceedings in the 
Circuit court. 

On the second appeal to the same court these particular 
matters were alleged to be errors, and the result was an 
affirmance of the decree of November 13, 1871, and of 
the subsequent decrees except the last, of August 2, 1872. 
which related only to a small part of the lands in con- 
troversy, and that has been awarded to Henry W. Kings- | 
bury in pursuance of the direction of the Supreme court, 
by a decree of March 7, 1877. (Ree., 393.) 

There is no claim of newly discovered evidence in the 
bill filed in the present case. ‘There is a claim, however, 
of collusion and fraud. No leave was given bv the 
Supremé court for the filing of this bill. If the rule of 
law requires consent of the appellate court where the 
judgment is rendered in order, to enable a party to file a 
bill to set aside the judgment on the ground of fraud, then 
this bill could not be maintained, but it is unnecessary to 
enter into a discussion as to what the law is on this point, 


because no proof was offered to sustain these statements 


of the bill. Onproven allegations cannot sustain the juris- 


diction of the court. ‘This case stands precisely as if it 
had been tiled to correct errors on the face of the record 
alone. Judge Trumbull has cited Pac. 2. BR. of Mo. v. 
Pac. fy., 11t U.S., 506, as an authority to sustain this 
bill. That may be a justification for filing a bill to set 
aside a judgment of the Supreme court in a lower court 
where the ground is fraud alone, but it is not applicable 


to the case of a bill for errors apparent on the face of the 
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record. It appears in that case that a bill was filed to 
foreclose a mortgage in which a decree was rendered; on 


appeal to this court the decree was affirmed; then a_ bill 


was filed in the lower court alleging fraud and collusion 


in the entry of the decree which had been thus affirmed. 

A demurrer was interposed to the bill and sustained. 
On appeal to this court the judgment was reversed and 
the cause remanded. The principle as to whether such 
a suit could be maintained to set aside the judgment of 
the Supreme court is not referred to in the opinion, and 
no points made by counsel are furnished in the report. 
The question as to whether such a bill could be_ prose- 
cuted without the leave of this court was not raised or 
decided, but the court quoted from the opinion, in the 
case as reported in the ror U. S., 296, an extract which 
might be considered as equivalent to leave to prosecute 
in the court below a bill to set aside the judgment. As 
before stated, it is not necessary to go into a discussion of 
this point, because the elements of collusion and fraud are 
practically eliminated from the case now to be considered 
by this court. 

A bill of review is analogous to a writ of error at 
common law; the object of it is to correct, alter or re~ 
verse a decree. 

Lube, Eq. Pl. by Wheeler, p. 177. 
Story Eq. Pldg., 9th Ed., § 403. 


In Dennison v. Goehring, 6 Pa., 402, 


where it was held that a bill of review would not lie 
after affirmance of the original decree on appeal, said, 
page 403: 

‘¢ A bill of review is in the nature of a writ of error, 
and its object is the examination and reversal of a decree 
made on a former bill signed and enrolled.” 
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In Haskel v. Raoul, 1 ‘lcCord’s Ch., 29, 

The court say: 

“An appeal in England being attended with an ex- 
pense which few can bear, a rehearing or review may 
be necessary. But here the court of appeals is accessible 
to all, and in the exercise of its legitimate powers can 
and does answer all the beneficial purposes which can 
arise from bills of review for error in the decree.” 

In Brewer v. Bowman, 3 J. J. Marsh, Ky., 

The court said: 

«There are two cases for which bills of review may 
be prosecuted: 

“1, Errors apparent upon the face of the record. 

«2, Matters dehors the record. 

* Bills of review of the first class cure errors in a 


maanner analogous and equivalent to the remedy, by writ 


of error.” 

In Price v. Carey, 4 Ga., 570, 

The court say: 

«A bill of review is in the nature of a writ of error. 
and its object is to procure an examination and alteration 
or reversal of a decree made upon a former bill, which 
decree has been signed and enrolled.” 

In Watkins v. Lawton, 69 Ga., 672, a bill was filed to 
vacate a decree which had been aflirmed by the Supreme 
court, and it was held the bill could not lie to reverse such 
a judgment or decree for error apparent on the face 
thereof. 

That case is an authority also upon the question of 
jurisdiction of person and subject-matter by a cross-bill 
where the defendant was an infant, directly applicable to 
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the other points raised in this case. Indeed it may be 
said to be on all fours with the case at bar. 

In Blight v. Mcllvoy, 4 Mon., Ky., 146, 

The court said: 

« But so far as this bill of review seeks to change the 
last decree, and show reasons why the last should not 
have carried the former into effect remains to be consid- 
ered. To this a positive bar is presented to relief by 
the remedy attempted. No question on this point can be 
made or presented, but what might have been made be- 
fore this court on the writ of error, when the last decree 
was had on the first writ of error, and that decree is al- 
ready aflirmed. If the present plaintiffs in error then 
failed to make the questions and points which they might 
have done, they are barred from making them afterward 
either in this court, or by bill of review on the face of the 
former decree in the court below, which is an analogous 
and equivalent remedy.” 

In McCall vy. McCurdy, 69 Ala., 71, 

The court say: 


«There is much of difficulty in defining the errors of 


law apparent on the face of the decree, which will sup- 


port a bill of review. The bill partakes of the nature 
of a writ of error, or of an appeal, in our system, the sub- 
stitute for a writ of error. Though of the nature of a 
writ of error which is said to have led to its introduction 
into the practice and procedure of courts of equity, and 
though each is a remedy for the reversion and correction 
of errors in final decrees, it cannot be said they are con- 
cnrrent and co-extensive remedies. Green v. Jenkins, 1 
De. G., F. & J., 454. The errors upon which a bill of re- 
view may be founded would be open to examination and 
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correction ona writ of error. There are, however, errors 
which will support the writ, not available as a basis for 
the bill. Ona writ of error, the whole record is drawn 
under the consideration of the court, and advantage may 
be taken of all errors and irregulariues which may have 
intervened in the course of the proceedings, if they have 
not been waived, as well as errors apparent. The error 


of the decree in any respect, whether it be of law or fact, 


is open to inquiry and to correction. The errors which 


will support a bill of review are errors of law apparent 
on the face of the decree. ‘There must be error in sub- 
stance, of prejudice to the party complaining, apparent 
on the face of the pleadings, proceedings or decree.” 
After a decree has been affirmed in the court of last re- 

sort, no bill of review is allowed. 

2 Barb. Ch. Pr., 92. 

Mitf., Pl., 88. 

Coop. Pl. gt. 


And when the original decree has been affirmed on a 
bill of review, no subsequent bill of review can be al- 


lowed. 
Strader v. Byrd, 7 Ham., 184. 


Brewer v. Bowman, 3 J. J. Marshall, (Ky.) 492. 
Hleld: 

Bill of review for error apparent on the face of the 
record cures errors in manner analogous and equivalent 
to writ of error. 

Therefore affirmance upon writ of error bars bill of 
review for any error which existed in record,-but which 
was not assigned nor inquired into by this court. 


So reversal upon writ of error or appeal, with directions 
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how to render decree, and a decree rendered conformably 
by inferior court, bars bill of review to inquire into errors 
which were in record but not noticed by this court. 

McCall v. Graham, t Hen. & Munf., (Va.) 13. 

“The defendants obtained a decree in the County court 
of Richmond against the complainant upon a second ver- 
dict found on the common law side of that court in a suit 
in chancery brought under the peculiar circumstances of 
the case to recover the mense profits of an estate to 
which they were entitled, and which had been in the 
possession of the grandfather of the present complainant 
for many years. The decree was for the sum of £818, 
gs., 5d. An appeal was taken to this court and the de- 
cree affirmed. Upon an appeal to the court of Appeals 
the decree of this court was aflirmed, which decree of 
affirmance was entered in this court. 

“The complainant at March term last, obtained leave 
of the court to file her bill of review, in which she states 
among other things, (1) the errors which she supposes 
appear upon the face of the proceedings; (2) that the 
depositions read at laav, upon the trial of the issue, were 
not with her consent or that of her counsel; and (3) that 
the evidence now produced has come to her knowledge 
since the trial at law of the issue in the County court, 
and of which she was not then informed, which reasons, 
she alleged, were sufficient for this court to reverse the 
former decree. The court, upon receiving the bill of re- 
view, awarded a supersedeas, and now a motion was 
made for its discharge “dy the court.” So much of the 
bill of review as seeks a reversal of the decree, for the 
errors complained of in the proceedings which have been 
before the court of Appeals, this court must reject, be- 
cause it has no power to revise the decisions of that court; 
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neither ought it to have any such power, for it would 
lead to endless litigation. If there was any doubt about 
it, the case of White v. Atkinson, 2 Call., 378, would 
be clear authority against it; but it is one of those cases 
which admit of no doubt, and if, when the bill was 
offered, it had been sent to a master with orders to strike 
out all impertinent matter, the little that would have re- 
mained would clearly have shown that it ought not to 


have been received.” 


Ryerson v. Eldred, 18 Mich., 490. 


In this case the court held that no bill of review lay 
upon a decree of the Supreme court, saying: 

« We can pay no attention to the proceeding in the Cir- 
cuit court allowing a bill of review. The decree com- 
plained of is a decree made by this court sitting as a court 
of last resort, and if any such bill can be permitted at all 
it can only be done by the leave of this court.” 

By reference to the record and statement preceding 
this argument, it will be seen that on the second appeal 
counsel for the present appellant raised every question 
wherein error is now alleged, and the Supreme court of 
the state having overruled them, that decision is final and 
conclusive; no bill of review upon this ground can be 
maintained. 

Among the errors alleged, it is claimed that the Circuit 
court had no jurisdiction of the person of the infant or 
the subject-matter set up in the cross-bill, and that the 
Supreme court sitting at Springfield had no jurisdiction 
of the appeal, and, hence, that the judgment of that court 
and the decree rendered in pursuance of its directions 
are mere nullities, and do not prevent the same questions 


from being presented upon a bill of review. 
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In Foberts v. Cooper, 20 Howard, 480, this court says: 

«On a writ of error to this court the judgment of the 
ccurt below was reversed, and the record remitted for 
further proceedings, in pursuance of the judgment of this 
court. The report of the case in 18 Howard, 173, ex- 
hibits a full statement of the facts, and of the questions 
of law arising thereon, as decided by the court, which it 
is unnecessary to recapitulate. On the last trial, the Cir- 
cuit court was requested to give instructions to the jury, 
contrary to the principles established by this court on the 
first trial, and nearly all the exceptions now urged against 
the charge are founded on such refusal. But we cannot 
be compelled on a second writ of error in the same case 
to review our own decision on the first. It has been set- 
tled by the decisions of this court that, after a case has 
been brought here and decided, and a mandate issued to 
the court below, if a second writ of error is sued out, it 
brings up for revision nothing but the proceedings subse- 
quent to the mandate. None of the questions which were 
before the court on the first writ of error can be reheard 
or examined upon the second. To allow a second writ 
of error or appeal to a court of last resort on the same 
questions which were open to dispute on the first, would 
lead to endless litigation. In chancery a bill of review is 
sometimes allowed on petition to the court; but there 
would be no end to a suit if every obstinate litigant could, 


by repeated appeals, compel a court to listen to criticisms 


on their opinions, or speculate of chances from changes 


in its members. See Svzer v. Alany, 16 How., 173: 
Corning v. Troy Sron Company, 15 How., 466; //imely 
v. Frose, 5 Cranch., 515; Canter v. The Ocean Jusurance 
Company, t Pet., 511; The Santa Maria, 10 Wheaton, 
431; Martin v. Hunter, 1 Wheaton, 355;and S7bda/d et, 
al. v. United States, 12 Pet., 488.” 
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In Washington Bridge Co. v. Stewart, 3 Howard, 413, 
the court delivers the following opinion: 

« This cause is now before us upon an appeal from a de- 
cree from the Circuit court, made by it upon an auditor’s 
report, in conformity with the mandate issued by this 
court, when the cause was before it upon a former oc 
casion. 

“ The appellants did not except to the auditor’s report 
in the court below. 

«“ When the cause was tried upon the first appeal, the 
decree of the Circuit court was aflirmed by a divided 
court. 

‘We are now asked by the counsel for appellants to 
permit him to re-examine the decree of the Circuit court 
upon its merits, affirmed as it was by the Supreme court, 
upon the ground that the afirmance was made when this 
court had not jurisdiction of the case: the first appeal hav- 
ing been taken upon what has since been discovered to 
have been an interlocutory, and not a final decree. 

«The Supreme court certainly has only appellate juris- 
diction, where the judgment or decree of the inferior court 
is final. Dut tt does not follow, when it renders a decree 
upon an interlocutory and not a final decree, that it can, or 
ought, onan appeal froma decree in the same cause, which 
is final, examine into its Jurisdiction upon the former oc- 
casion. 

“the cause is not brought here in such a case for any 
such purpose. It was an exception, of which advantage 
might have been taken by motion on the first appeal. 
The appeal would then have been dismissed for the want 
of jurisdiction, and the cause would have been sent back 
to the Circuit court for further proceedings. But the ex- 


ception not having been then made of the alleged want 
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of law arising thereon, as decided by the court, which it 
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report, in conformity with the mandate issued by this 
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«When the cause was tried upon the first appeal, the 
decree of the Circuit court was aflirmed by a divided 
court. 

‘We are now asked by the counsel for appellants to 
permit him to re-examine the decree of the Circuit court 
upon its merits, affirmed as it was by the Supreme court, 
upon the ground that the afirmance was made when this 
court had not jurisdiction of the case: the first appeal hav- 
ing been taken upon what has since been discovered to 
have been an interlocutory, and not a final decree. 

“The Supreme court certainly has only appellate juris- 
diction, where the judgment or decree of the inferior court 
is final. Put it docs not follow, when it renders a decree 
upon an interlocutory and not a final decree, that il can, or 
ought, onan appeal froma decree in the same cause, which 
is final, examine into tts Jurisdiction upon the former oc- 
casion. 

“the cause is not brought here in such a case for any 
such purpose. It was an exception, of which advantage 
might have been taken by motion on the first appeal. 
The appeal would then have been dismissed for the want 
of jurisdiction, and the cause would have been sent back 
to the Circuit court for further proceedings. But the ex- 


ception not having been then made of the alleged want 
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of jurisdiction, the cause was argued upon its merits, and 
the decree appealed from was affirmed by this court. Its 
having been affirmed by a divided court, can make no 
difference as to the conclusiveness of the aflirmance upon 
the rights of the parties. 

“It is settled, that when this court is equally divided 
upon a writ of error or appeal, the judgment of the court 
below stands affirmed. Fiésnge v. Bank of the United 
States, 11 Wheat., 59; the case of The Antelope 10 
Wheat., 66. Having passed upon the merits of the de- 
cree, this court has now nothing before it but the pro- 
ceedings subsequent to its mandate. So this court said 
in Himley and Rose, and in the case of the Sant Maria, 
5 Cranch., 314; 10 Wheat., 431. Its decree became a 
matter of record in the highest court in which the cause 
could be finally tried. Zo permit afterwards, upon an 
appeal from proceedings upon tts mandate, a suggestion of 
the want of jurisdiction in this court, upon the first appeal, 
as a sufficient cause for re-examining the judgment then 
given, would certainly bea novelty in the practice of a court 
of eguily. The want of jurisdiction is a matter of abate- 
ment, and that is not capable of being shown for error to 
endorse a decree upon a bill of review. Saall the appel- 
lant be allowed to do more now than wou!d be permitted 
ona bill of review, if this court had the power to grant 
him such a remedy? 

“Jf he was, we should then have a mode for the re- 
view of the decrees of this court, which have become 
matters of record, which could not be allowed as an as- 
signment of error for a bill of review, in any of those 
courts of the United States in which that proceeding is 
the ordinary and appropriate remedy. 


«The application has been treated in this way, to show 
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how much at variance it is with the established practice 
of courts of equity. It might, however, have’ been dis- 
missed, upon the authority of a case in this court, directly 
in point. Skillern’s Executors v. Mays Execcutors, 6 
Cranch., 267, and upon the footing that there is no mode 
pointed out by law in which an erroneous judgment by 
this court can be reviewed inthis or any other court. In 
Skillern’s case, the question certitied by the court below 
to this court for its decision, was, zhether the cause should 
be dismissed from the Circuit court for want of Jurisdte- 
tron, after the cause had been removed to the Supreme 
court, and this court had acted upon and remanded the 
cause tothe Circuit court for further proceedings. This 
court said: ‘It appearing that the merits of the cause 
had been finally decided ia this court, and that its man- 
date required only the execution of its decree, it is the 
opinion of this court that the Circuit court is bound to 
carry that decree into execution, e//hough the jurisdiction 
of that court ts not alleged in the pleadings. The jurisdic- 
tion of this court, in that case, was as defective as it is said 
to have been in this. When that case was before this 
cuurt, though the judgment of the court below on it 
would have been reversed, upon motion, for the want of 
jurisdiction on the face of the record, the defect having 
escaped the notice of the court and of counsel, and the 
court having acted upon its merits, it determined that its 
decree should be executed. The reason for its judgment, 
no doubt was, that the motion to dismiss the case in the 
court below for the want of jurisdiction, after it had been 
before the Supreme court by writ of error, and had been 
acted upon, would have been equivalent, had it been al- 
lowed, to a decision that the judgment of thiscourt might 
be reviewed, when the law points out no mode in which 


that can be done, either by this or any other court. 
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“The want of power in this court to review its judg- 
ments or decrees, has been so frequently determined by 
it, that it is not now an open question. Such is the re- 
sult of what the court said in Himely and Rose, § Cranch., 
314. The court says in Jlartin vy. Hunter's Lessee, 1 
Wheat., 304, in reply to the allegation that its judgment 
had been rendered when it had not jurisdiction: ‘To this 
argument several answers may be given. In the first 
place, it is not admitted that upon this writ of error ‘the 
former record is before us. In the next place, in ordi- 
nary cases, a second writ of error has never been sup- 
posed to draw in question the propriety of the first judg- 
ment, and it is difficult to perceive how such a proceed- 
ing could be sustained on principle. A final judgment of 
this court is supposed to be conclusive upon the rights it 
decides, and no statute has provided any process by 
which this court can reverse its judgments. Ia several 
cases formerly adjudged in this court, the same point 
was argued, and expressly overruled. It was solemnly 
held that a final judgment of this court was conclusive 
upon the parties, and could not be re-examined.’ In 
Browder v. McArthur, 7 Wheat., 58, counsel applied 
fora re-hearing; the court refused it, saying a subse- 
quent appeal brought up only the proceedings subsequent 
to the mandate, and did not authorize an inguiry into the 
merits of the original decree. The same is said with 
equal positiveness in the case of The Santa Maria, 10 
Wheat., 442. To these cases we add an extract: from 
the opinion of the court, given by the late Mr. Justice 
Baldwin, in ex parte Sibbald, 12 Pet., 442. That case 
called for the most careful consideration of the court. 
** Before we proceed to consider the matter presented by 
these petitions, we think it proper to state our settled 
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opinion of the course which is prescribed by the law for 
this court to take, after its final action upon a_ case, 
brought within its appellate jurisdiction, as well as that 
which the court whose final decree or judgment has been 
thus verified, ought to take. Appellate power is exer- 
cised over the proceedings of inferior courts, not on those 
of the appellate court. 

‘The Supreme court has no power to review its de- 
cisions, whether in a case at law or in equity. A final 
decree in chancery is as conclusive as a judgment at law. 
t Wheat., 355; 6 Wheat., 113, 116. Both are conclu- 
sive of the rights of the parties thereby adjudicated.” 
These cases are decisive of the motion made in this case. 


It is settled by the decisions of this court in the cases 
cited that a bill of review for errors appearing on the face 
of the record, where the decree or judgment has been 
rendered by aconrt of last resort, will not be entertained, 
even where there was a want of jurisdiction, when the 
question was not raised in the Supreme court. A fortror/, 
as to all other errors. 


II. 


THERE ARE NO ERRORS ON THE FACE OF THIS RECORD 
WHICH WOULD JUSTIFY A REVERSAL. 


Even if the appellant was not concluded by the decision 
of the Supreme court of the state as to alleged errors, it 
is clear that none existed which would have justified a 
reversal. I will take up in their order, the various points 
raised for the purpose of showing that the proceedings 
were regular, or, if irregular, that no error was made in- 
jurious to the appellant, which would produce a reversal 
of the decree. 
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“The want of power in this court to review its judg- 
ments or decrees, has been so frequently determined by 
it, that it is not now an open question. Such is the re- 
sult of what the court said in Himely and Rose, § Cranch., 
314. The court says in Afartin v. Hunter's Lessee, 1 
Wheat., 304, in reply to the allegation that its judgment 
had been rendered when it had not jurisdiction: ‘To this 
argument several answers may be given. In the first 
place, it is not admitted that upon this writ of error the 
former record is before us. In the next place, in ordi- 
nary cases, a second writ of error has never been sup- 
posed to draw in question the propriety of the first judg- 
ment, and it is difficult to perceive how such a proceed- 
ing could be sustained on principle. A final judgment of 
this court is supposed to be conclusive upon the rights it 
decides, and no statute has provided any process by 
which this court can reverse its judgments. Ia several 
cases formerly adjudged in this court, the same point 
was argued, and expressly overruled. It was solemnly 
held that a final judgment of this court was conclusive 
upon the parties, and could not be re-examined.’ In 
Browder v. McArthur, 7 Wheat., 58, counsel applied 
fora re-hearing; the court refused it, saying a subse- 
quent appeal brought up only the proceedings subsequent 
to the mandate, and did not authorize an inquiry into the 
merits of the original decree. The same is said with 
equal positiveness in the case of The Santa Maria, 10 
Wheat., 442. To these cases we add an extract from 
the opinion of the court, given by the late Mr. Justice 
Baldwin, in ex parte Sibbald, 12 Pet., 442. That case 
called for the most careful consideration of the court. 
** Before we proceed to consider the matter presented by 
these petitions, we think it proper to state our settled 
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opinion of the course which is prescribed by the law for 
this court to take, after its final action upon a_ case, 
brought within its appellate jurisdiction, as well as that 
which the court whose final decree or judgment has been 
thus verified, ought to take. Appellate power is exer- 
cised over the proceedings of inferior courts, not on those 
of the appellate court. 

“The Supreme court has no power to review its de- 
cisions, whether in a case at law or in equity. A final 
decree in chancery is as conclusive as a judgment at law. 
t Wheat., 355; 6 Wheat., 113, 116. Both are conclu- 
sive of the rights of the parties thereby adjudicated.” 
These cases are decisive of the motion made in this case. 


It is settled by the decisions of this court in the cases 
cited that a bill of review for errors appearing on the face 
of the record, where the decree or judgment has been 
rendered by a court of last resort, will not be entertained, 
even where there was a want of jurisdiction, when the 
question was not raised in the Supreme court. A _/fortror7, 
as to all other errors. 


II. 


THERE ARE NO ERRORS ON THE FACE OF THIS RECORD 
WHICH WOULD JUSTIFY A REVERSAL. 


Even if the appellant was not concluded by the decision 
of the Supreme court of the state as to alleged errors, it 
is clear that none existed which would have justified a 
reversal. I will take up in their order, the various points 
raised for the purpose of showing that the proceedings 
were regular, or, if irregular, that no error was made in- 
jurious to the appellant, which would produce a reversal 
of the decree. 
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The point which would strike one as being the most 
serious on a statement of it is the alleged want of jurisdic- 
tion of the Circuit and Supreme courts, and it is claimed 


that there was no jurisdiction, because the matter of the 


cross-bill was not germane to the original bill, and so 


there was a want of jurisdiction of the subject-matter, and 


that no process was issued upon the cross-bill against the 


infant defendant, and so there was a want of jurisdiction 


of his person. Neither of these positions can be maintained. 


1. Lhe Circuit court had jurisdiction of the subject- 
matter of the cross-bill, and of the person of the infant 
defendant. 


a. The cross-bill sought relief touching the same sub- 


ject-matter as the original bill. 


The question of jurisdiction is to be determined by an 


inspection of the pleadings. It is claimed that the subject- 


matter of the cross-bill was foreign to that of the original 
bill; that the questions presented by the cross-bill were 


not germane to those involved in the original bill. What 
is the subject-matter presented by the original bill for 
determination? We answer that it was the title to the 
whole of the real estate formerly owned by Julius J. B. 
Kingsbury. It was alleged that complainant was sole 
owner of the land in fee simple, subject to certain incum- 
brances, that he acquired title to it by inheritance from 
his father, who obtained the title to one-half by inheritance 
from his father, and the other by a deed from his sister, 
joined by her husband, and that there was a cloud there- 
on by reason of a will recorded in the County court of 
Cook county. The prayer was that the will be set aside, 
the complainant be decreed the sole owner of all the real 
estate, and a perpetual injunction be granted restraining 
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Mrs. Buckner and her husband, as well as other defend- 


ants, from claiming title to any of the land or interfering 


with the rents or profits of the property. 


Suppose that an answer had been put in admitting the 


averments of the bill in regard to the manner by which 


the complainant acquired title, which would include the 


deed of May 15, 1861, omitting all statement that it was 


a deed of trust, and Mrs. Buckner the equitable owner, 


. and making issue oaly in regard to the will, what decree 


would have been rendered, upon a finding that there was 


no valid claim under the will, because of the effect created 


by the birth of a posthumous child? Clearly, a decree 


according to the prayer of the original bill, declaring the 


title to be in the complainant, and enjoining Mrs. Buck- 


ner, with the other defendants, from claiming the land or 


its profits. She would, by such a decree, be forever de- 


| barred from asserting that she was the owner in equity 
of one-half of the property, and entitled to an account of 
rents from the delivery of the deed of May 15, 1861; she 
could not be heard to say that such conveyance was a 
) deed of trust. 

The statements of the original bill compelled Mrs. 
Buckner to set up the facts touching the deed of May 15, 
1861, in her answer as a defense to the relief asked; the 
same facts entitled her to the relief sought by the cross- 
bill. The object of the original bill was to establish and 
confirm the complainant in the title. It is true that the 
original bill set forth the supposed claim of the defend- 
ants to be under the will, but that in no wise prevented 
each of them from presenting the true claim to the land. As 
a matter of fact, John J. D. Kingsbury claimed only under 
the will, and Gen. Burnside claimed only to be executor 
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of the will, but Mrs. Kingsbury claimed a devise under 
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the will, and dower independent of it, while Mrs. Buck- 
ner claimed by devise under the will, and also under the 
trust executed by the apparently absolute deed of May 
15, 1861. By what rule of equity is a defendant pro- 
hibited from litigating alone the claim of the title sup- 
posed by the complainant to be the one relied on? 


Suppose that an absolute deed is in truth a mortgage, 
and the mortgagor subsequently ob‘ains a tax title, which 
is a cloud on the title, and the grantee in the deed (really 
mortgage) files a bill against the mortgagor, alleging 
that he is owner by virtue of this very deed, and asking 
to confirm and establish his title, remove the cloud and 
enjoin the mortgagor from all interference with the land 
or its title, will any one pretend that it is improper for the 
defendant to set up the facts in his answer, file a cross- 
bill, and ask a decree allowing him to redeem? 


The original bill states that Julius J. B. Kingsbury died 
June 26, 1856, intestate, and seized of the real estate in 
controversy, and leaving a widow, Jane C. Kingsbury, 
and two children, Mary K. Buckner, the wife of Simon 
B. Buckner, and Henry W. Kingsbury, the father of the 
complainant. 


The bill then states: « That on or about the 15th day of 
May, 1861, the said Simon B. Buckner and Mary K. 
Buckner, his wife, by their deed of that date, duly exe- 
cuted and acknowled, granted, bargained, sold and con- 
veyed to the said Henry W. Kingsbury, the father of 
your orator, one undivided half of ” the property de- 
scribed. 

The bill then states that the father of the complainant 
married, was killed in battle, and that the complainant was 
born as a posthumous son. 
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The bill then avers: “ That the said Henry W. Kings- 
bury, father of your orator, died intestate, and seized in 
fee simple of all the real estate hereinbefore described; 
and your orator now ho!ds all the said real estate by in- 
heritance from his said father, subject to the dower es- 
tates of his said mother, and of the said Jane C. Kings- 
bury therein; and also subject to certain incumbrances 
still outstanding against the said property, or some por- 
tions thereof.” 

The bill then proceeds to set forth the proceedings in 
another case, wherein a receiver had been appointed, who 
was managing the property, etc. 

The bill then states the making of the will, the at- 
tempted probate in Virginia, the record thereof in Illi- 
nois, and certain reasons why the will and proof were in- 
valid. 

The prayer for relief is: «That the said instrument 
hereinbefore referred to, purporting to be the last will 
and testament of the said Henry W. Kingsbury, deceased, 
may be declared invalid and of no legal force and effect 
as a last will and testament; that the proceedings of the 
County court of Cook county, hereinbefore referred to, 
admitting the said instrument to record, and directing 
that the same be treated as good and available in law, in 
like manner as wills executed in this state, may be re- 
versed and set aside, or declared to be null and void, 
as constituting a cloud upon your orator’s title to the real 
estate hereinbefore described; /hat your orator’s right and 
title by inheritance to the estate hereinbefore mentioned, as 
the posthumous son and only heir at law of the said Henry 

W. Kingsbury, deceased, may be confirmed and established; 
and that in the meantime the said Ambrose E. Burnside 
and certain other of the defendants hereinafter mentioned, 
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may be enjoined and restrained from interfering or inter- 
meddling with the said estate claimed by your orator, as 
aforesaid, or with the rents, issues or profits thereof, and 
from attempting in any way to obstruct or interfere with 
the said John Woodbridge in the performance of his du- 
ties as receiver aforesaid, and that on the final hearing of 
this cause the said injunction may be made perpetual; and 
that your orator may have such other and further relief 
in the premises as the nature of his case may require, and 


ee 
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to your Honors seem meet 

The persons afterwards mentioned as those against 
whom an injunction was sought, were: Ambrose E. 
Burnside, Mary K. Buckner, Simon B. Buckner,and John 
J. D. Kingsbury. | 

In answering this bill, the defendants, Mrs. Buckner 
and her husband, admitted that a deed, dated May 15th, 
1861, purporting to convey to Henry W. Kingsbury, de- 
ceased, the property described, was signed and acknowl- 
edged, but they expressly deny that they granted, bar- 
gained, sold and conveyed the title to said real estate, as al- 
leged mm the bill of complaint, but, on the contrary, the 
sole purpose was to vest the legal title in him to hold in 
trust and not to create in him any beneficial interest 
whatever. The answer waives any -interest of Gen. 
Buckner in the trust or property, for the benefit of his wife, 
and proceeds to set out the evidence of the trust, so as to 
take it out of the statute of frauds. It also denies the 
invalidity of the will, and submits the question, as to 
the effect of the posthumous birth to the court. 

Thus it will be seen that the pleadings in the original 
Suit put in issue the question as to the sole ownership by 
the complainant as to the land and the conveyance of an 
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undivided half, as deed of bargain and sale, by Mrs. 
Buckner and her husband to her brother. 

It was clearly necessary that the defendants should ac- 
cept the issue tendered to prevent the relief asked. 

The same facts contained in the answer, were set up 
in the cross-bill, and they again were answered by the 


original complainant and the other defendants. 


It seems to us to be too clear for argument that the sub-- 
matter of the litigation, in the original suit, was the land 
and the title to tt, and not merely the questions in regard to 
the will, 
A cross-bill is a bill filed by a defendant touching the 
matters in question in the original bill. 

Story’s Eq. Pl., § § 389, 392. 
Pe) 


2 Dan. Ch. Pr., 1,548. 


A cross-bill may set up additional facts not alleged in 

the original bill, relative to the same subject-matter. 
Underhill v. VanCortlandt, 2 J. Ch., 339° 
355: 

So, although the allegations of a cross-bill must relate 
to the subject-matter, it is not restricted to the issues of 
the original bill. 

Nelson v. Dunn, 15 Ala., 501. 
fHlurd v. Case, 32 Ull., 49. 


In Fones v. Smith, 14 Ill., 229, the Supreme court ex- 
pressly decided the point, now made. Smith filed a bill 
against Jones, alleging that he had become the owner of 
land by purchase under an execution, and that there was 
a mistake in the date of the execution, and asking 
to have it corrected. No denial that there was 
such a mistake was made, but Jones set up 
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certain facts in his answer, and also filed a cross-bill con- 
taining the same, by which it was alleged that the judg- 
ment itself was satisfied and no title passed by the sale, 
and asking to have the title declared in him and the judg- 
ment satisfied. The court below struck the cross-bill 
from the files, and such action was assigned as error. 
The court say: “No fitter case could be imagined for 
a cross-bill than the one which is’ presented by these 
pleadings. The complainant, in the original bill, seeks 
relief by having evidence of his rights perfected, which 
he claims under a sale upon two executions issued upon 
judgments at law. Those rights depend not only on the 
validity of the executions themselves, and the sales urder 
them, but also upon the judgments upon which the exe- 
cutions were issued, or may depend upon them if the 
purchaser was aware of the alleged circumstances affect- 
ting them; so that those judgments, executions, and the 
sales under them, * * * = and all circumstances and 
facts connected with them, constitute the subject-matter 
of the original bill. The complainant, in that bill, claims 
that he has equitable rights beyond what appear on the 
face of the proceedings which are the basis of his rights; 
* * * Jones, on the other hand, insists that so far 
from Smith having any equitable rights in the premises, 
beyond what were apparent on the face of the proceed- 
ings, he himself had latent rights growing out of the sama 
subject-matter, which it is the duty of a court of equity 
tv make manifest in his favor, * * * That Smith 
had too much evidence of legal rights in the premises, 
instead of not enough.” 

In Lioyd v. Airkwood, 112 Ml., 330, it was decided that 
where a plaintiff after having obtained a decree against 
an infant owner of land establishing a resulting trust as to 
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two-thirds of the land and investing him with the legal 
title, filed his bill for ‘a partition of the premises and the 
infant after answering filed a cross-bill to impeach and set 
aside the decree, under which the plaintiff derived title, 
on the ground of error in the proceedings it was held that 
such cross-bill was properly filed and that it was error to 
dismiss the same as not being germane to the original bill. 


- Upon these authorities, as well as others which might 
be cited, the practice in I]I!nois clearly allows the filing of 
a cross-bill where the original bill sought relief in regard 
to a portion of the land, or as to one chain of title, and 
that it was proper for a defendant to set up any claim 
that he might have to other parts of the land, or by vir- 
tue of another title. if there had been an omission on 
the part of Mrs. Buckner to assert that the deed of May 
15, 1861, was a deed of trust and that she was the owner 
of an undivided one-half of the land, and a decree had 
followed, it would have been a bar against any future suit 
brought by her to assert her rights. It was absolutely 
necessary that she should set up whatever claim and title 
she had to the land which Henry W. Kingsbury claimed 
by his original to own free from any claim by her. 

b. No process was necessary to bring the infant com- 
plainant into court. 


The revised statutes of Illinois, Chap. 21, Secs. 24 to 
30, inclusive, provide for filing a cross-bill and the mode 
of proceeding upon it. Under these provisions of the 
statute no process was necessary to bring the parties to 
the original bill into court, but the cross-bill was regarded 
as an adjunct or part of the original suit and the whole 
together as constituting but one case. 

Fleece v. Russell, 13 Ml., 32. 
Reed v. Kemp, 16 ill., 448. 
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In England a cross-bill was not only an independent suit 


but might be filed in another court. 
Story Eg. Pld., Sec. 404. 


Independent of the statute of Illinois the cross-bill 
would be a new suit, and be treated as a separate pro- 
ceeding. In such a case process would be necessary, but 
by the statute a cross-bill is a mere pleading in the origi- 
nal suit and auxillary to it, and both are to be heard to- 
gether. Henry W. Kingsbury filed the original bill and 
brought the complainants in the cross-bill into court as 
defendants. He was therefore already in court and no 
process was necessary to bring him in. Being in court, 
the case proceeded as if he had been brought in by the 
service of process. 

After the cross-bill was filed a rule was entered on the 
defendants to answer it within fifteen days. (Rec., 73.) 
Subsequently Judge Beckwith was appointed a guardian 
ad litem, and he did file answer. The other defendants, 
Eva Lawrence, the mother of Henry W. Kingsbury, and 
her husband, also answered by Beckwith, Ayer & Kales. . 
(Rec., 79.) 

The answer of Henry W. Kingsbury, by his guardian 
ad litem, was not a mere form, but one of substance; each 
of the material statements of the cross-bill was answered 
_ specifically. An issue was made as to the character of 
the deed of May 15, 1861, and the statute of frauds was 
expressly plead. An issue was also made in regard to 
the will of Henry W. Kingsbury. (Rece., 74-79.) To 
this answer a replication was filed. (Rec., 85.) 

It is admitted that a court in Illinois could not acquire 
jurisdiction of the person of an infant by the appointment 


of a guardian ad litem. It has been held in numerous 


in 
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cases that an infant defendant must be served ‘with pro- 
cess in order to give jurisdiction of his person, and that 
in the absence of such service the appointment of guard- 
ian ad /item, is irregular, and does not cure the want of 
such service. Of this character are: 
Campbell v. Campbell, 63 Ill., 462, 
McDermid v. Russell, 41 Ml., 490, 
Hickenbotham v. Blackledge, 54 Ill., 316, 


ff 


which cases are cited by Judge Trumbull in his brief. 

But there is no case in Illinois which hold that an in- 
fant complainant in an original bill must be served with 
process upon a cross-bill in order to obtain jurisdiction of 
his person. In the case last cited, where the defendants 
were infants, and no summons was issued or service had 
on the minors, and a guardian ad /?/em was appointed for 
them, who filed an answer, it was held that there was a 
want of jurisdiction. In that case the minors were not 
even named as defendants in the bill, and the first appear- 
ance of their being parties was the appointment of the 
guardian ad litem. The court say: 

«The minors should have been made parties, either 
plaintiff or defendant, avd if the /a//er, a sammons should 
have been issued against and served.upon them. Unless the 
bill had made them defendants, the court could not do so 
by merely appointing a guardian ad /ifem, and his enter- 
ing their appearance. They should, at least, to become 
parties, have been named by the bill, and a summons 
issued against them and served, 1/ defendants. Not be- 
ing parties to the bill, the court had no power to render 
any decree affecting their interests in this real estate, and 
in that the decree was erroneous.” 


It is claimed by Judge Trumbull that the minor had no 
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notice of the filing of the original suit, or of the cross- 
suit. It is true that the bill alleges that neither he nor 
his kin had any knowledge of his proceeding, but there 
is not the slightest evidence to sustain such an allegation. 
The original bill was signed by Judge Beckwith as next 
friend, and he made an affidavit as to the truth of its 
statements, in which he made oath that he was the next 
friend of Henry W. Kingsbury, a minor, the complainant 
in the bill. 

In view of the participation of the mother and other 
friends of the minor in the subsequent proceedings, it is 
quite idle to make any such pretense. 

c. The Supreme Court had jurisdiction of the first ap- 
peal, to hear and decide the case. 

By section eight of article six of the constitution, it 1s 
provided that appeals and writs of error may be taken to 
the Supreme court, held in the grand division, in which 
the case is decided, or, by consent of parties, to any other 
grand division. 

The decree was rendered by the Circuit court, and 
therein it is stated, “ And the parties aforesaid in open 
court agree that such appeals may be prosecuted to, and 
.the record filed in the Central grand division at i's next 
term, and that one record may be used for both appeals.” 

The record was filed at Springfield, and thereon, 
Henry W. Kingsbury, by his next friend, assigned errors, 
and Mary K. Buckner and Simon B. Buckner assigned 
errors. There was no formal joinder by either party, 
but the appellants and appellees, the infant by his next 
friend, guardian ad “item, and counsel appeared and 
argued the errors assigned. The case was taken under 
advisement, and subsequently, the decree below reversed, 
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and the cause remanded with specific directions to enter a 
particular decree. 


It is now said that the action of the Supreme court was 
without jurisdiction, because the infant, by his next friend 
and guardian ad /item, could not legally consent to the 
hearing of the appeals in the Central division. 


The appeals were taken and perfected; by the usuaj 
rule, the record would be filed in the Northern grand 
division; but by consent it was filed in the Central. 

The appeal could not have been dismissed even on 
motion, because it was properly perfected. The only 
remedy would be by motion in the Supreme court to 
strike from the docket and to refuse a hearing in the 
Central division. The jurisdiction of the court over the 
subject-matter was complete in any division. In case of 
an appeal no process issues to the appellee, because it is 
a continuation of the case and the parties go with it, and 
therefore the court has jurisdiction of the person. Unless, 
however, consent is given and entered of record in the 
court below, or the appellee voluntarily appears, the 
court cannot hear the case in another division from that 
in which the judgment is rendered. It is not, therefore, 
a question of jurisdiction, but merely a question as to the 
place of hearing. 

When the consent is given and entered of record, or 
when the appellee appears to an appeal in another : divis- 
ion, he cannot afterwards, even on motion, have the cause 
striken from the docket. 

The infant is in court, so the question is whether the 
next friend and guardian may consent to a hearing, at a 
time and place, when and where, the law will not compe/ 
the hearing. We think no authority can be found, and 
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none has been cited, going so far as to hold that the pro- 


ceedings in such case are either irregular or void. 


An infant is bound by the conduct of his solicitor in a 
cause. 


Tillotson v. Hargrave, 3 Mad., 494. 
Levy v. Levy, lbid., 245. 

Wall vy. Bushby, 1 Bro. C. C., 484. 

t Dan. Ch. Pr. 74. 

falston v. Lahee, 8 Clark (Iowa), 27. 


Although a court will not usually enter a decree by 
consent, where infants are concerned, without an inquiry 
whether it was for their benefit, yet, when once a decree 
has been pronounced without that step, it is considered 
of the same authority as if such an inquiry had been made 
and a certificate that it would be for their benefit. 

Dan. Ch. Pr., 164. 
Dow v. Fewell, 21 N. H., 486. 
Mills v. Dennis, 3 J. Ch., 368. 


In this case the consent was given by the parties in 
open court and entered of record, and it is to be pre- 
sumed that the court assented to it for the benefit of the 
infant. 

No suggestion of injury or prejudice is made, or can, 
in the nature of things, be made. 

Again, an appeal was prosecuted by the infant by his 
next friend, and errors assigned; arecord was filed for 
this appeal. The infant was in court prosecuting his own 
appeal. By repeated decisions, in a chancery case the 
whole case is before the Supreme court without the as- 
signment of cross-errors. But in this case cross-errors 
were assigned, and the court considered and decided the 
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whole case on that appeal. The appeal of the complain- 
ants in the cross-bill may be disregarded without affect- 
ing the result. 

It is said that there was no joinder in error. By the 
well-established practice, a joinder in error is a matter of 
form, equivalent to a s¢mz/ifer in making an issue of fact, 


and when the appellee appears and argues the errors, he 


is estopped from making an objection on that ground. 


As we propose to present more fully the law and prac- 
tice, where infants are concerned, in a later part of this 
argument, we think any further discussion of this point 
now unnecessary. 

By the constitution of the state one Supreme court is 
created with Appellate jurisdiction. The state is divided 
into three grand divisions, in each of which a term of 
court is to be held. Section 8, article 6, provides that: 
‘Appeals and writs of error may be taken to the Su- 
preme court in the grand division in which the case is 
decided, or, by consent of the parties, to any other grand 
division.” 

The court had jurisdiction of the case properly ap- 
pealed, no matter where the term was held. The state 
was divided into grand divisions for the convenience of 
litigants and attorneys. Where parties to an appeal con- 
sent to the hearing of the case out of the division in 
which the case was decided, or appeared and submitted 
the case, the proceeding was entirely regular. A 
party could not be compelled to try his appeal out of his 
own district: but if he consented and submitted his cause 
there was no want of jurisdiction. The cases cited by 
Judge Trumbull on this point sustain this view. 


In People v. Supervisors, 40 lil., 125, it was held that 
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a writ of mandamus, where the Supreme court . had 


original jurisdiction, should be made returnable in the 
second grand. The effect of the decision was merely to hold 
that the defendant in such a case could not be compelled 
to appear out of the grand division in which he resided. 


In Owens v. McKethe, § Gill., 79, it was merely held that 
all cases removed into the Supreme court by appeal or 
writ of error, went to the court held in the division in 
which the same was decided, unless the parties, by con- 
sent, sent them into the adjoining division. 

Goforth v. Adanis, 11 Ill., 52, is to the same effect. 


All of these cases, however, were under the constitu- 
tion of 1848, and were not under that of 1870. 


As already remarked, Henry W. Kingsbury took an 
appeal himself from the decree dismissing his original 
bill and filed a transcript in the Supreme court at Spring- 
field and assigned errors thereon. In answer to that ap- 
peal Mrs. Buckner and her husband, with the other ap- 
pellees, appeared and submitted the case. By this act 
that court acquired authority and jurisdiction to hear and 
determine the appeal, irrespective of the appeal taken by 
Mrs. Buckner. The questions, however, were necessarily 
involved or decreed in either one of such appeals. 


It is, however, claimed that a minor is not bound by 
such acts, and that no consent can be used against him. 
I will hereafter refer more fully to this point and cite 
authorities which show that an infant is bound as to the 
conduct of his case by his solicitor as much as an adult. 


2. The evidence was not insuffictent to justify the decision 
of the Supreme court, or the decree of November 13, 
1871. 


Counsel argue this case as if the court had considered 
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all the evidence appearing in the record, and that it was 


necessary that all of itshould be considered to sustain the 


decree. Complaint is made of the conduct of the guar- 


dian ad /item’in not taking proper steps to exclude incom- 
petent testimony and to suppress depositions which it 1s 
alleged were not taken in conformity with the statute. 
They seem to overlook entirely the statement in the cer- 
tificate of evidence which reads as follows: 

« And the court on objections being made to the com- 
petency of the evidence in each of the foregoing deposi- 
tions contained, thereupon received them in evidence 
therein subject to all legal objections going to the suffi- 
ciency, competency and relevancy thereof under the 
pleadings in the said original and cross-cause; no objec- 
tions being made, however, to copies of papers produced 
and read in place of the original thereof.” (Rec., 352.) 

This statement in the record shows conclusively that no 
consent was given by the guardian ad ///em as to the evi- 
dence, except as to the consideration of copies instead of 
original papers; as to all other matters it is stated that 
objection was made and the court following the usages in 
the trial of judicial cases received the same subject to 
such objections. The presumption is that no illegal tes- 
timony was considered in reaching a conclusion. If there 
was enough evidence to justify the result reached, it is 
immaterial how much illegal and incompetent evidence 
was presented to the court. 

The principal point made by Mr. Wilson in his argu- 
ment is on a question of fact. 

He contends that by the evidence, it appears that the 
deed of May 15, 1861, was made in contemplation of the 
entry of Gen. Buckner into the confederate army, and he 
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refers to the evidence in the case for the purpose of show- 
ing that a wrong conclusion on the facts was reached by 
the Supreme court as well as the Circuit court. 

He states that the attention of the Supreme court was 
not called to the point which he now raises and refers to 
the opinion which he says contains no a'lusion to this 
phase of the case. It is true that the opinion does not 
take up and discuss in direct terms the effect of this tes- 
timony on this point, but it cannot have escaped the at- 
tention of counsel that the Supreme court directed the 
entry of a decree restoring the title to Mrs. Buckner, to 
her property, free from any title or interest from her 
husband. It may well be presumed that this result was 
reached by the court, not only because of the disclaimer 
in the cross-bill, but on consideration of this identical 
question. Aside from the absence of a formal discussion 
of this question in the opinion, there is nothing to show 
that the attention of the court was not called to this ques- 
tion, and that it was not fully considered. The counsel 
appears now in this case for the first time. He was not 
present at the argument of the cause, and therefore can- 
not know what questions were discussed. I happen to 
know that this, among other questions, was pressed upon 
the attention of the court in the oral argument and that 
none of the complaints of neglect now made, have any 
foundation in fact. It has never been my misfortune to 
meet a stronger opponent, and a more forcible defense 
than I encountered in the person of Judge Beckwith in 
this case. 

In a suit of this character it is not competent for the 
court to consider errors as to the determination of facts, 


but only errors of law. 


OI 


In Grigys v. Gear, 3 Gil., 10, the Supreme court of 
[liinois say : 

« A bili of review may be brought for error of law 
which is apparent upon the face of the record itself. In 
such a case no question is raised as to the propriety of 
the determination of the matters of fact or the evidence 
upon which the decree is founded. But it is only upon 
matters of law as arising upon the facts which are to be 
taken as absolutely true, as’ stated in the decree, that any 
question can be raised. By decree here, must be under- 
stood not only the final judgment of the court, but the 
pleadings also, the substance of which according to the 
English practice, is recited in the decree. So that in 
passing upon the errors assigned in the bill of review the 
court will look through the bill, answer, the facts as found 
and determined in the original cause, and into the adjudi- 
cation made thereon.” 

It has been the practice in Illinois to recite the con- 
clusions as to facts in the decree itself, because of a 
statute which allows oral testimony. 

The decree of November 13, 1871, recites: 

“ And it appearing to the satisfaction of the court that 
the complainants tn the cross-bill executed the deed bearing 
date May 15, 1861, to Henry W. Aineshury, deceased, a 
copy of which was attached to the cross-bill and to the dep- 
osition of Simon B. Buckner as Exhibit A, and that the 
sam: was a deed of trust conveying the premises therein 
decribed to the grantee for the use and benefit of the 
erantors, to be conveyed upon request.” Rec., 358. 

The finding of the court as to that fact is in the record 
and it was recited in the decree, and is conclusive when 
a bill of review is filed for errors apparent on the face 


of the record. 
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This rule of law has been settled beyond any con- 
troversy. 
Willamette Bridge Co. v. Hatch, 125 U. 
S., 7. | (= 

Whiting v. Bank, 13 Pet., 6. 
Kennedy v. Bank, 8 Wow., 610. 
Putman v. Day, 22 Wall., 65, 66. 
Buffington v. Harvey, 95 U.S., 99. 
Thompson v. Maxwell, 95 U.S., 397- 
Beard v. Burts, 95 U.S., 391. 
Shelton v. Van Kleeck, 106 U.S., 534. 
Nickle v. Stewart, 111 U.S., 776. 


It is scarcely necessary in view of these authorities that 
I should go into an examination of the deposition of Gen. 
Buckner. 

The inference of Mr. Wilson, is directly contrary to 
the facts, taking the whole deposition into consideration. 
It appears that at the time the deed was made, he had no 
intention or even expectation of entering the confederate 
service; that the purpose of so doing was not formed 
until three days before he took that step, which was 
September 16, 1861, and that the deed was made to ac- 
complish a purpose which had been in contemplation for 
two or three years. 

It is true that the Supreme court in its opinion quoted 
from the testimony of Gen, Buckner, but it was only to 
establish the proposition that the deed had been delivered. _ 
His entire testimony might be stricken from this record 
without affecting the decree which was rendered. In the ( 
absence of his testimony, and that of Mrs. Kingsbury 
with the letter written to her by her son, there would 
have been no sufficient evidence of an express trust, but 
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there was proof by the other witnesses which would have 
established an implied trust. In either event Mrs. Buck- 
ner was entitled to a restoration of her property. 

Gen. Buckner was a Competent Witness. 


Admitting that Gen. Buckner would have been an in- 
competent witness by the rules of common law, because 
a party to the record, or because of the relation of hus- 
band and wife, or both, yet, by the statute of 1567, he 
became competent. 

He is included in the language of the first section, 
which declares, “That no person shall be disqualified as 
a Witness in any civil action, suit or proceeding, except as 
hereinafter stated, by reason of his or her interest in the 
event thereof, as a party or otherwise.” By this pro- 
vision he would be a competent witness in this case, un- 
less he is within one of the prohibitions mentioned in the 
statute thereafter. 

It is claimed that the second section does disqualify a 
witness occupying the position of Gen. Buckner. Let us 
see. The words are: “No party to any civil action. 
suit or proceeding, or person directly interested in the 
event thereof, shall be allowed to testify therein ef his 
own motion, or in his own behalf, by virtue of the fore- 
going section, when any adverse party sues. or defends as 
* * * the heir * * * of any deceased person, 
* * * un'ess when called as a witness by such ad- 
verse party so suing or defending.” 

For the purpose of the argument it may be considered 
that Gen. Buckner was both a party and interested in the 
result of the suit, that the proceeding was against an heir 
of a deceased person, and that he was not called by such 


heir, yet he is not by these terms brought within the pro- 
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hibition,vbecause, firs/, he does not testify of his own mo- 
tion or in his own behalf; and second, the heir is not an 
adverse party within the meaning of the statute. 

It is important to understand the position of the wit- 
ness. The original bill makes him a party merely be- 
cause he is the husband of Mrs. Buckner; there is no 
other reason whatever. There is no averment that he 
has done, or proposes to do, any wrong to the complain- 
ant, or claim any interest in the premises. No relief is 
asked against him, except to restrain him from interfering 
with the land or its issues. The cross-bill is filed in the 
name of Mary K. Buckner and Simon B. Buckner against 
Henry W. Kingsbury, the heir, and others. In the cross- 
bill, Simon B. Buckner, for himself, alleges that it was his 
intention, by the deed of May 15, 1861, to place the 
whole of the property in the exclusive control of his wife, 
and he only claims his legal and equitable rights in order 
to enable him to carry out such purpose, and offers to 
allow any decree the court may see proper to render, to 
confer the sole control and benefit of the property on his 
wife, her heirs and assigns. 

The prayer of the cross-bill corresponds with this alle- 
pation. 

The property was the separate property of the wife; 
the deed of May 15, 1861, was for her exclusive benefit, 
and the cross-bill was filed to declare and enforce that 
trust. 

We therefore say that Gen. Buckner had no legal in- 
terest in the event of the suit, and that Henry W. Kings- 
bury was not an adverse party to him. The statute has 
no such narrow meaning as a person on the opposite side 
of a case; it frequently happens that co-plaintiffs or de- 


fendants are adverse in interest. 
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It also follows that Gen. Backner did not testify in his 
own behalf, but in behalf of his wife. He did not testify 
of his own motion. His evidence was taken by commis- 
sion issued according to the statute, on a notice given for 
the defendants to the original suit and the complainants to 
the cross-bill. The law compelled the evidence; it was 
not voluntary. 

The only other provision in this statute which it is pre- 
tended prohivits the witness from testifving,is the fifth 
section. That section reads: * No husband or wife shall, 
by virtue of section one of this act, be rendered competent 
to testify for or against each other, * * * except in 
cases where the wife would, if unmarried, be plaintiff or 
defendant, * * * and except, also, in cases where 
the litigation shall be concerning the separate property of 
the wife; * * * in all which cases the husband and 
wife may testify for or against each other, in the same 
manner as other parties may under the provisions of this 
act.” 

This expressly declares, that by the provisions of the 
first section, a husband shall be a competent witness for 
his wife, where she would be a party, if unmarried, or 
where the controversy 1s in regard to the separate prop- 
erty of the wife. Gen. Buckner is admissible on either 
of these grounds. 

It often happens that a party to a chancery suit has 
some interest in the result with another, but of a different 
character. In such cases the witness is competent, al- 
though the court will disregard the evidence as far as it 
promotes the interest of the witness, and will not grant 
relief in favor of the witness upon his own testimony. So 
here, Gen. Buckner was competent for some purposes, 


and could not be excluded entirely, though the court 
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would not, and did not, grant him any relief whatever. 
This court directed a decree to be entered, ordering a 
conveyance to be made to Mrs. Buckner divested of the 
life estate of her husband. 


Mrs. Kingsbury and Gen. Burnside are also competent 
witnesses. 

If Gen. Buckner is competent, a fortior7, Mrs. Kings- 
bury and Gen. Burnside are. Neither of them had. the 
slightest interest against Henry in the litigation presented 
by the cross-bill. Mrs. Kingsbury was a co-defendant 
with him, and Gen. Burnside not a party at all. 

The notice of the purpose to sue out a commission to 
take the deposition of Gen. Buckner was sufficient. 

It is true that the statute requires a notice to be served 
by the party desiring a deposition on the opposite party, 
ten days before the time fixed for its issuance... But, as 
the object of this provision is to enable the opposite party 
to file cross-interrogatories, the time may be waived. This 
will not be denied, when the party served is an adult, but 
it is claimed that the infant cannot by his next friend guar- 
dian, or solicitor, waive this notice. 

It will be impossible for the counsel to point out any 
injury that occurred to the infant in this case, or that could 
occur in any other, by sucha waiver. It is a step in the 
case, subiect to the management of the solicitor, and when 
time to his satisfaction is afforded, it is sufficient. 

No authority has or can be cited to show that such 
waiver cannot be made. On the contrary it was decided 
long ago, that the solicitor representing an infant, might 
consent to the use of voluntary affidavits as evidence. 


Tillotson v. Hargrave, 3 Mad., 494. 
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It is said, however, that the notice was served and 
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waiver made by Judge Beckwith, three days before he was | 


t, Ais 


appointed guardian ad /item. Such seems to be the fact, 
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as the record now appears. Itis probable that there was 


some mistake in making the transcript of the record in 


- the date of the order, and the original is new destroyed 
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by fire. However that may be, Judge Beckw'th was the 


next friend of the infant in the original suit, and a service 
on him would be sufficient to sustain this deposition. | 


Although it might be taken to use in the original p'ead- | 


ee - 


ings, it could be read in support of the cross-biil in the 
same case. 

But Judge Beckwith assumed to be the guardian ad 
litem, and he was not only the next friend and solicitor, but 
he became guardian by order of court five days before 
the commission was issued. This curedany defect existing 
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and enabled him to file cross-interrogatories. The most 


that can be claimed is, that it is a harmless irregularity, 


and one which was waived by the omission to move to 
suppress. 
The notice of the purpose to sue out the commission to 


take Barrett’s deposition was sufficient. 


| The notice, in this instance, and the acceptance, were 


the same as in the former, except that the time was nine 
days, and the order naming the guardian had been en- 
tered. | 

The depositions of Mitchell, Shortall and Woodbridge 


were well taken. 


There was an appearance and cross-examination by all 
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the parties. The notice was either given, or the object 
Was attained without one. 
Co. of Green v. Bledsoe, 12 Ull., 267. 


There were no cross-interrogatories filed on behalf of 
the infant when the commissions issued, du/ ‘he same solic- 
ttors made a full examination of all the witnesses tu the 
name of Mrs, Lawrence, who was the mother and guar- 
dian of the person of the infant. No injury was done to 
the infant, but every fact was brought out, and he has 
had the benefit of it. 

Unless such objections are made 7 //mine, they are 
waived, and cannot be ailowed on the hearing. 

An objection to a witness because incompetent, must 
be made as soon as the facts showing interest, are known. 
Formerly the rule required that it should be made before 
an examination in chief, and, when a deposition was 
taken, that it should be interposed before proposing cross- 
interrogatories; but it is now relaxed so as to allow the 
objection to be made at a later stage, but not after the 
grounds are known. 

1 Green on Evid., § 421, e¢ seg. 


In the case of J/oshier v. Auox College, 32 Mll., 162, 
which was a chancery case, the court say: “ The testi- 
mony of Patterson is objected to as incompetent on the 
ground of interest. It was taken in writing before the 
master in chancery, and reported to the court. * * * 
No objection was then made to him as incompetent for 
any cause, nor did the plaintiff in error move to suppress 
the deposition before the hearing; it was, therefore, too 
late, on the hearing to raise the objection. The rule has 
been long settled that an objection of this nature must be 
made before the trial of the cause. 

Aimball vy. Cook, 1 Giim., 424. 


| 
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In Frink v. MceCreery, 4 /b., 377, this court said, it is 
a well established and universal rule on the circuit, that 
all exceptions to depositions that go to their form, or to 
the incompetency of the witnesses, must be made before 
the case is called for trial, and submitted to the jury. So 
in the case of Web) v. The Alton M. & F. Ins. Co., 3 1b., 
225, this court said, if the witness was disqualified on the 
score of interest, the objection should have been taken in 
the court below, by a direct application to exclude the 
deposition. .A party is not permitted to remain silent 
while the cause is progressing, and then raise such ob- 
jections at the hearing, or in the Appellate court.” 

The objections based on the service of the notice cover 
purely matters of form, which must be made by motion 
to suppress. | 

Corgan v. Anderson, 30 Ill., 95. 
Lockwood v. Mills, 39 MI., 602. 
Phy v. Clark, 35 Il., 377. 


. 


But the evidence is sufficient to sustain the decree of 
November 13, 1871. 

The practice in chancery in regard to depositions is de- 
fined in Swift v. Castle, 23 Ill., 214. 

It is there held that when a party conceives there is 
any irregularity or informality in taking proofs, he may 
move to suppress the depositions, but questions as to the 
pertinency of the evidence, or as to what is material and 
proper to be considered in rendering a decree, are re- 
served to the hearing. The chancellor considers that only 
which is legal evidence. It follows that ¢he court does 
not reverse because there is illegal evidence in the rec- 
ord filed in the appellate court, but the inquiry is, 
whether there is sufficient evidence to sustain the de- 


cree, 
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It is assumed by counsel that if the testimony of Gen. 
Buckner is rejected, there is nothing on which relef 
could be afforded under the cross-bill. This is an error. 

This court, in the opinion, decided that the making and 
tiling of the deed of May 15, 1861, without the knowledge 
or assent of the grantee, was not a delivery, and his as- 
sent is found in the evidence of Buckner, who first in- 
formed Henry of the conveyance. But the court also 
found the language which was then used to be an accept- 
ance of the trust, as well as thedeed. There is no other 
evidence of this conversation, and this is the only fact re- 
ferred to in the opinion as proved by Buckner, which does 
not appear by other testimony. Suppose his deposition 
is rejected: one of two things would follow, either there 
would be no evidence of the delivery of the deed, and the 
title would be left in the grantors, or some other evidence 
must be found in the record to show the assent of Henry. 
so as to constitute a delivery of the deed. 

The next occasion, when Henry is shown to have re- 
quired any knowledge of the deed, is proved by Mrs. 
Kingsbury. She says: “In August or September, 1861, 
here, in Old Lyme, I had a conversation with my son. 
I asked him in regard to his sister’s property, whether it 
had been turned over to him (Henry), and told him 
Simon had told me so. He replied, ‘* Zhat 7s so, but 
don't look concerned; it ts only turned over to me for safe 
kecping; it will be restored to her? (Ree., 111.) 

This language, while it implies assent to the deed, yet 
more explicitly than the brief conversation in Washington 
between Gen. Buckner and Henry W. Kingsbury, proves 
the express trust for Mrs. Buckner. This view would re- 
lieve the case of all embarrassment in regard to the admis- 
sibility of this conversation to show the terms of the trust. 
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Or, in other words, the evidence of Gen. Buckner is not 
prejudicial to the infant, but rather in his favor, because 
it proves the delivery of the deed and leaves more doubt 
as to the sufficiency of the evidence to bring the case 
within the rule required by the statute of frauds. 

The next occa-ion when Henry is shown by the evi- 
dence to have acted touching the conveyance, is proved 
by the letter of October 23, 1861, in which he says: * / 
spent all the morning with Burnside yesterday. [le states, 
as [ told you, that Simon had made over all the Chicago 
property that was held in his name to me. A new power 
of atllorney ts therefore necessary from you and myself. 
We madeone out. lstgncd it. Burnside will send it to 
you. L send youacopy for your own keeping, and keep one 
myself” 

The power of attorney mentioned, was from Henry 
und his mother to Gen. Burnside, dated October 22, 1861, 
authorizing him to manage all the business of the Kings- 
bury estate in Chicago. 

This would make the delivery of the deed relate back 
to the time of the conversation with Mrs. Kingsbury, and 
prove the express trust. 

The court held in the opinion that the trust was mani- 
fested and proved by the letter of October 23, 1861, with 
power of attorney, referred to therein, and by the will. 
Without the deposition of Gen. Buckner, the terms of 
the trust were proven by these papers, and the conversa- 
tion by Henry with his mother referred to in the letter. 
The result in this case would not be affected by rejecting 
the evidence of Gen. Buckner. 

But if there was a failure to prove an express trust, the 


evidence would effectually prove an implied trust, and the 
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result would have been the same. If there was sufficient 
legal evidence in the record to sustain the decree of 
November 13, 1871, it is not material to determine 
whether there was illegal testimony in the record or not. 

An appeal bond is not a condition of the jurisdiction 
of an appellate court. The appellee is entitled to one 
for his protection. The appeal is effected when one is 
allowed. If no bond is filed when that is made a_ condi- 
tion, either by order or statute, or an insufficient one 
is filed, a motion to dismiss will be sustained, unless the 
omission is supplied. But if no objection is made, and 
the appellee appears and submits the cause, there is no 
want of jurisdiction. 

The case of C., P. & S. BR. BR. Co. v. Trustees, etc. 
104 I[ll., 91, cited by Judge Trumbull, does not decide. 
there was a want of jurisdiction, after an appearance and 
submission. There the order allowing the appeal was 
not complied with, and no transcript was filed. A motion 
was made to affirm and answer was made that subsequent 
to the allowance of appeal, a bond had been made. But 
the court merely held the case was improperly on the 


docket and struck it therefrom. 


ITI. 


NONE OF THE ALLEGED ERRORS ARE AVAILABLE TO THE 
APPELLANT, BECAUSE HE WAS A MINOR, 


If Henry W. Kingsbury had been an adult when these 
proccedings were had, there would be no claim of error. 
But it is alleged that the case could not be taken up for 
hearing in the Circuit court before the adult parties could 


force a trial; that the appeal could not be prosecuted to 
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the Central grand division by consent; that an appeal 
bond could not be waived; that the time of the statutory 
notice for taking depositions could not be shortened by 
agreement, and that the solicitor of the minor party could 
agree to nothing or waive nothing during the progress of 
the proceedings before the court. ‘This contention rests 
entirely on the fact that the original complainant, one 
of the defendants to the cross-bill, was an infant under 
twenty-one years of age. 

At the threshold, it is important that the character of 
his case should not be lost sight of-—that it should not 
be confounded with others unlike it. In this case the in- 
fant entered court by his next friend, to contest the claims 
to the defendants; the cross-bill was filed as a part of the 
defense, and a guardian ad Litem was appointed. The 
person selected as guardian was not suggested by the op- 
posite party as a mere matter of form. The same individ- 
ual who had filed the original bill, as next friend, was ap- 
pointed by the court as guardian. He was also solicitor 
for the adult parties in interest wth the infant, one of 
whom was the mother and guardian of the person, and the 
other her present husband, and eminently fitted for the 
discharge of his duties. The usual and formal answer 
Was not put in for the infant, but one special in its char- 
acter, making all the defenses which could be made by 
an adult. ‘The witnesses were all cross-examined by the 
the solicitors for the mother of the infant and her husband, 
developing fully all the facts. The trial and argument 
were not matters of mere form, but the original bill was 
prosecuted and the cross-bill defended for the infant by 
the person who was next friend, guardian ad “fem, and 
solicitor, with all the ability and vigor possible. If all the 


points made by the present counsel were not made for the 
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infant, it was because, in his judgment, they could not be 


sustained. 


We apprehend that different treatment is required: in 
such a case from one where the infant had no real repre- 
sentative, and the case 1s conducted ev parle by the op- 
posite party. 

We very freely admit that the law requires service of 
process on an infant defendant, and that jurisdiction can- 
not be acquired of his person, by the appearance of a so- 
licitor. It is true, however, that he may submit to the 
jurisdiction of the court by a voluntary appearance as 
plaintiff by his next friend, and a decree rendered in such 
case will bind him the same as an adult. We admit un- 
reservedly that a decree cannot be taken as confessed 
against the infant, or upon admissiuns in the answer of the 
guardian, which may be prejudicial to the infant. It ts 
true, too, that the court scrutinizes the proceedings with 
closeness where au infant is interested. The law like- 
wise gives him the privilege of reviewing the proceed- 
ings by an original bill, instead of a technical bill of re- 
view; it allows either a day in court, or writ of error, or 
bill to set aside a decree after he reaches his majority. 

These, however, are the chief, if not the only advan- 
tages allowed, because of infancy. In the conduct of the 
proceedings, it is the duty of the court to see that the 
rights of the infant are protected, to appoint some one 
competent to represent him, and compel him to perform 
the duties of the place. The proceedings being con- 
ducted under the eye of the court, with these safeguards, 
the infant is bound the same as an adult, in the actual 
management of the case by those representing him. In 


all litigated cases in chancery, the infant is represented by 


solicitor as well as by guardian or next friend. It has al- 
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ways been the practice in such cases, to conduct the pro- 
ceedings, so far as evidence and trial is concerned, for an 
infant, the same as for an adult. The reason is that ad- 
missions may be made for the benefit of an infant, and 
where the court can see that it is for his benetit, the pro- 
ceeding being in the presence of the court and subject to 
its control; in such cases the admission will be sustained 
and bind the infant. The reasons securing him the priv- 
tleges accorded, do not apply to such a case. Any other 
rule would clog the wheels of the court and work great 
injustice. 

It is the practice in England, and in some of these 
states, to allow an infant a day in court when he reaches 
his majority, to show cause against the decree, and an 
omission of such a provision has been held to be an error 
which would reverse the judgment. But that rule has 
been confined to cases where a conveyance was required, 
which could not be executed until the defendant attained 
fullage. In other cases no such provision was neces- 
sary, and the infant was concluded by the decree as much 
as an adult person. 

Chambers on Ch. Jur. of Infants, 772, 795. 
799: 

But no such practice prevails in Illinois. There the 
right of appeal or writ of error, or bill of review exists 
for five years after a minor becomes of age. He can 
show cause by one of these methods, but no other. Sub- 
ject to these provisions he is as much bound by the pro- 
visions of a decree as an adult. 

F’nos v. Copps, t5 Ml, 278. 
Barnes v. Hazzeclton, 50 Ul., 430. 
Wadhams v. Gay, 73 MUl., 424. 
Hess v. Voss, 52 Ill, 472. 

Lloyd v. Kirkwood, 112 Mll., 337. 


106 


+ An infant is as much bound by a decree and éy a// the 
proceedings in a cause asa person of full age, and cannot, 
nor can his representatives open proceedings, unless upon 
new matter, or on the ground of gross laches, or of fraud 
and collusion, which will annul the proceedings of courts 
of justice as much as any ovher transaction. The know- 
ledge of the next friend (if there is no collusion) is the 
knowledge of the infant; and, generally speaking, the 
latter is as much bound by the conduct of his solicitor in 
the progress of the cause.” 


McPherson on Infancy, 386. 


“The weight of authority is that an infant defendant 
is as much bound by,a decree in equity or a judgment at 
law as a person of full age, and if a judgment or decree 
be absolute against him he will not be permitted to ques- 
tion it, except upon the same grounds that a judgment 
can ' e questioned by’ parties sa? juris; that is, for fraud, 
collusion or error.” 


Ilerman on Res Adjudicata, 179. 


« The general tendency is to regard the plea of infancy 
as a personal plea which may be waived. And whether 
such plea is interposed or not, a judgment or decree 
against an infant, properly before the court, is as obliga- 
tory upon him as though he were an adult, except in 
cases where he ts allowed time, after coming of age; to 
show cause against the judgment or decree. If an ab- 
‘o'ute decree be made against an infant he is as much 
bound as a person of full age, and will not be permitted 
to dispute the decree, except upon the same grounds 
which would be available if he were an adult.” 


Freeman on Judgments, § 151. 


tsi 


«A judgment against an infant is not void. The usual 
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sractice 1s to insert a provision allowing an infant a dav 
» o 


after he becomes of age to show cause against a decree 


. pronounced against him. And except where the practice 


has been changed by introducing a modification of the 
common law in this respect, the omission of this clause ts 
an error which will undoubtedly be corrected on appeal. 
According to some of the authorities, the right to show 
cause against.a decree is the absolute right of every in- 
fant defendant; a right which is not taken away by the 
omission to provide for it in the decree, and which may 
be enforced by bill of review or by original bill, showing 
that upon the facts the original decree is improper. But 
the better opinion is that, ‘an infant defendant is as much 
bound by a decree in equity as a person of full age: 
therefore, if there be an absolute decree made against a 
defendant who is under age, he will not be permitted to 
dispute it, unless upon the same grounds as an adult might 
have disputed, such as fraud, collusion or error.’ ” 

Freeman on Judgments, § 513. 

Dan. Ch. Pr., 205. 

In 7i/lotson v. Hargrave, 3 Maddox Ch., 494. 


One argument in support of a motion in above case 
was that the solicitor who was said to have concurred in 
the use of atlidavits was concerned for infants, and that 
his concurrence could not bind them: but as to that the 


«infants 


vice chancellor observed that generally speaking, 
were bound, as much as adults were, by the conduct of 
their solicitor. 


In Wally. Bushby, 1 Brown’s Ch. Cas., 484. 


Held that a decree taken by consent will bind the in- 
fants in the case, because it is presumed the court pro- 


ceeded on the idea it would be for their benefit. 
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+ Generally speaking, the latter is bound by the conduct 
of his solicitor in the progress of the cause.” 


McPherson on Infancy, 386. 


In Levy v. Levy, 3 Mad., 131, the vice chancellor said: 
«+ An heir is in these cases entitled to an issue, dev/savit 
vel non; the court cannot refuse it if asked for; but if the 
counsel for the infant heir is clear, from the evidence, 
that there is no ground to impeach the will, he is well 
justified in declining to ask for an issue.” 

In Gregory v. Molesworth, 3 Atk., 626, the lord chan- 
cellor says: “She is as much bound, though an infant, as 
a person of full age; I know of but one case that is an 
exception, Lord Effingham vy. Sir Fohu Napier, 2 Peere 
Wil, gor. * * * It is right to follow the rule of 
law, where it is held that an infant is as much bound by 
a judgment in h's own action, as if of full age; and this is 
general, unless gross laches, or fraud and collusion appear 
in the prochicn am7, there the infant might open it by a 
new bill.” 


It is decided in Jorrison vy. Morrison, 4 Mylne and 
Craig, 225, that infant defendants are as much bound 
by a waiver of irregularities as an adult. 

See, Also 1 Dan. Ch. Pr., 4 Am. Ed., 163. 
Tillotson v. Hargrave, 3 Mad., 494. 


In ftalston v. Lahee, 8 Clark (Iowa), 27, the court 
say, “. The fourth objection is based on the reception of 
evidence by the court, by permission of the guardian, 
which was otherwise inadmissible; the objection refers 
more particularly to the affidavits of certain persons, 
made and filed in the cause, and used by consent of 
parties, instead of the testimony being taken upon inter- 


rogatories, in the usual form of depositions. Infants are 
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) as much bound by the conduct of those who con- 
duct their cause as adults, provided their conduct be doxa 
fide, and it has been held * * * that if the solicitor 
aoe for the infant assents to and acquiesces in the mode of 
proceeding, the infant will be thereby bound.” 
If the answer contain any admission, which it is ex- 
pressly for the benefit of the infant to make, as where an 
rr infant claims an interest under the same instrument as 
| the plaintiff, and as where the party claims as devisee 
under a will, and the infant defendant claims aiso as devi- 
see, but is heir at law of the testator, no further proof is 
necessary, and the cause may be set down on bill and 
answer without replication. 
McPherson on Inf., 406. 
t Dan. Ch. Pr., 240. 


In Brook v. Hereford, 2 P. Wms., 519, a testator de- 


erandchildren and their 


vised certain property to two g 
heirs. One of the grandchildren died, leaving an infant. 
This infant brought this bill for partition. The Lord 
e Chancellor decreed the partition. Then it was objected 
that the will of the testator under whom the infant plaint- 
iff Brook claimed was not proved, but the court said: 
“This will not be material; for an infant, when plainl/f, 
is as much bound, and as Little privileged as one of full 
age. 

In Flanna v. Spotts’ errs, 5 B. Mon., 362. This case 
—— decides the same thing, viz: that infant complainants 
| stand exactly like adults and have no more right to ques- 
: tion the decree hereafter, than if they were adults. 

In Williamson's Heirs v. Fohuson’s and Nash's Ilerrs, 
4 Mon. (Ky.), 256, the court say: “ Another objection 


ane S -— ——-—ee - - 


is that no time ts given in the decree to the infant heirs 
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of Williamson [the plaintiffs below and in error] to show 
cause against it. That was not necessiry, bec.use as in- 
fant complainants they are bound by. the decree.” 

In FYameson vy. Moseley, 4 Mon. Rep. (Ky.), 414, 
Mosely exhibited his bill against defend ints, some of 
whom were infants. Court en‘ered an interlocutory de- 
cree—from which, by consent, bothsides appealed. The 
Court of Appeals entered a final decree, with directions. 
After the mandate was entered in the Circuit court some 
of the infants, who had arrived at full age, presented an 
answer and petition to open the decree. The lower court 
refused and the decision was affirmed on appeal. 

The court say: | 

* When the decree of 1819 was pronounced in the 
Appellate court, and that opinion, decree and mandate 
sent down to the Circuit court to be executed, it was final 
in its effects, and beyond the power of this court or that 
to change, reverse or annul. * * * In an anony- 
mous case, 7 Cranch, 1, and Skellern’s Executors v. 
May's Heirs, 6 Cranch, 267, similar attempts to rehear 
or avoid the decree of the Supreme court of the United 
States received the like decision in that court, to which 
many more examples might be added. <A contrary de- 
cision would involve the contradiction of an appeal from 
a decree of the appellate tribunal to itself. 

* * * ~ - 

“ But it has been argued that this case is an exception be- 
cause of the infancy of some of the defendants. The inter- 
ests of infants are in the general so far regarded that no 
decree in the courts of original jurisdiction should be pro- 
nounced against them, without giving day to show cause 


after full age: and the rule is, that an infant arriving at 
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full age, may put in a new answer, make defense and ex- 


amine witnesses anew. So it is ruled in Bennet v. Lee. 
2 Atk., 531, .Vaprer v. Efingham, 2 Pr. Wms., 403. But 
an infant when plaintiff is as little privileged, unless under 
extraordinary circumstances, and is as much bound ‘by a 
decree, as a person of full age. So the rule is laid down 
in Gregory V. Molesworth, 3 Atk., 627: Brook v. Here- 
ford, 2 Pr. Wms., 519, and Lenuet ve. Lee, 2 Atk... 531. 
The present appellants were p/arniifs in an appeal in this 
cause, against Moseley formerly, upon their complaint, and 
in Moseley’s cross-appeal, the decree of 181g was pro- 
nounced; no day was given in that decree to show cause 
against it, and there is no precedent in this court to show 
cause against it, and there is no precedent in this court of 
such reservation in decrees, to which infants are parties.” 

The only case cited by appellant’s counsel to the effect 
that a deposition of an incompetent witness, not objected 
to for that reason, will be disregarded in rendering a de- 
cree, or that the guardian cannot consent to the use of a 
deposition nat taken in pursuance of law, in the case of 
Fischer v. Fischer, 54 Ill., 23I. 

We have been unable in all our researches to find any 
other. That case was argued ex parte, and the decree 
Was properly reversed. The ground on which the re- 


versal is placed, was a want of service on the unnamed 


‘infant. While the other points mentioned were properly 


before the court, vet after the decision of the case on the 
other ground, these remarks were, perhaps, in the nature 
of dicta. It was also apparent in that case that no de- 
fence had been made, that the case was conducted by 
collusion between the mother of the child and the com- 
plainant. It is clearly distinguishable from the case now 


under consideration, and it seems to us, so far as it re- 
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jected the deposition of the party on the ground of in- 
competency, not sustained by authority. The objection 
to the deposition of the other witness was that it was not 
taken before any officer, and did not constitute even an 
athidavit. 

An Illinois case as to the effect of a judgment where 
an infant is plaintiff is that of 

McClay v. Norris, 4 Gilman, 353, where a writ of 
error was sued out by an infant to reverse a decree of 
foreclosure in the Circuit court. It was objected that the 
infant had no right to a writ of error, but must bring a 
bill in the lower court. 


The court after citing the act of July 1, 1829, regulat- 


ing the Supreme and Circuit courts say: 

« This statute is broad and comprehensive in its terms, 
and seems designed to embrace every case in which an 
erroneous decree or judgment may have been rendered in 
the Circuit court. Such a construction of this law can- 
not operate to the prejudice of any parties. For if an 
infant sues out a writ of error, and a decree in this court 
is passed against him, such decree would be conclusive as 
well against him, as it would have been, had he attained 
full age, both under the provisions of the statute before 
recited, and upon the principle /ha/ he 7s a plaintiff in the 
writ of error, and as such, concluded by the judgment or 
decree. We/ttamson’s [Heirs v. Fohuston & Nash's Hetrs, 
4 Mon., 255. 

“It must be apparent, then, that itis most beneficial to 
the opposite party that an infant should prosecute his 
writ of error at the earliest period after any error in the 
record may have been discovered, without waiting until 


he arrives at full age. For it cannot be disputed, that 


, 
113 


when his minority had ceased, he would by the English 
practice, in a case like the present, be entitled to show 
error on the face of the decree, the effect of which would 
be to reverse the judgment in the same or a similar man- 
ner, and with like effect upon the interests of the parties, 
as would result from a reversal in this court.” 

In Fovee v. Me Avey, 31 Cal., 273, the court say: 

* An infant defendant is as much bound by a decree in 
equity as a person of full age, and will not be permitted 
to dispute it, except upon the same grounds as an adult 
might have disputed it, such as fraud, collusion or error. 
If merely erroneous, it is not void, but may be corrected 
on appeal. If fraudulent, or obtaned by collusion, it 


must be attacked in a direct proceeding, and cannot be 


attacked collaterally. A judgment against an infant 


where the court has jurisdiction, which does not give the 
infant a day after arriving at age, to show cause against 
it is not void, and cannot be attacked collaterally.” 

In Brown v. Armistead, 6 Rand. ( Va.), 594, the court 
sav, page 602: 

«+ The question is, whether a dismission of the plaintiff's 
bill would not so far bind the infants as to preclude them 
hereafter from impeaching the title of plaintiff. I incline 
to think it would. I know very well that the general rule 
is, that an infant defendant is not bound by a decree, if 
when he arrives at age he can show error in it; and to 
enable him to do this he has a day given him, which 1s 
generally six months after he comes of age. But an 
mnfant plaintiff is as much bound by a decree as an adult. 
Even an infant defendant may be bound by a decree, if 


made for his benetit.”’ 


It will be remembered that the infant was an appellant 
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in the Supreme court, as well as an appellee; that he was 
a complainant in the original bill, as well as a defendant 
in the cross bill; and that the final decree was entered 
when and where both bills were pending. According to 
all the cases, some of which we have cited, the infant is 
as much bound by the decree in such a case as an adult, 
and can only get behind it for such causes as would be 
available to a person of full age. 

There is no suggestion that injustice has been done the 
infant; that any evidence has been omitted which would 
be for the benefit of the infant or change the result. The 
idea seems to be to obtain a reversal of the former decrees 
for any reason, and then if the court will hold the witnesses 
to be incompetent, the infant would be able to hold this 
immense property for the want of proof, and not because 
he is equitably or honestly entitled to it. Does such an 
object command the approval of this court, or of any 
honest mind? The infant stands, in the effort to go back 
of the adjudication and to obtain a rehearing, as a plaintiff. 
Will the court aid such a plaintiff? The rule is estab- 
lished that a court will not aid a voluntary grantee, who 
holds without consideration. The appellant is that, and 
more too, a dishonest trustee. 

Counsel say all they want is an opportunity to make a 
defense, yet no defense is set up. It is not even sug- 
gested that any new evidence exists, or that the result 
could be changed. Judge Beckwith in the answer to the 
cross: bill, and in the original bill itself presented all that 
could be advanced in favor of the claim of ownership of 
Henry W. Kingsbury. But it is said Gen. Buckner was an 
incompetent witness, that Mrs. Kingsbury was also in- 
competent. As I have before shown there is nothing in 


these legal propositions, and their testimony is disregarded. 
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The cause of Mrs. Buckner was fully sustained. There 
can be nothing to commend a case to a court of equity, 
which must stand on the suppresion of the truth, where 
justified by rules of evidence or not. 

I have nothing more to say on this branch of the case. 
There are no errors of law on the face of the record of 
the original suit, which would reverse the decrees, on an 
appeal, or writ of error, or bill in equity. The appellant 
is estopped by the judgment of the Supreme court of 
Illinois, rendered on the second appeal, November 8, 1873, 
on the same errors then assigned, from again asserting 
them. The principal decree of November 13, 1871, 
which settled the title to the property was the decree of 
the Supreme court, a court of last resort, and such a 
decree cannot be impeached in a lower court for errors 
apparent on the face of the record. The only remedy 
would be by an application to that court; it could not be 
made successfully to the Circuit court. 

If there was no collusion, fraud, or gross laches, the 


decree dismissing the bill was not erroneous. 


ig 


THE COLLUSION, FRAUD AND LACHES ALLEGED IN THE 
BILL WAS NOT PROVED. 


Having fully discussed that branch of this case relating 
to the errors alleged to appear on the face of the record, 
the remaining question is as to the alleged collusion and 
fraud. 

I have not deemed it necessary to refer to the nature 
of this bill. The rule of law certainly allows an original 


bill to be filed by an infant or adult to set aside a judg- 
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ment which has been procured through collusion or im- 
positions practiced on the court. An infant may file an 
original bill where the complaint is as to.errors on the 
face of the record. It is quite immaterial in this case 
what the bill shall be called. The ground of relief is 
first, errors apparent upon the face of the record; and, 
second, collusion and fraud. 

The bill claims that there was a failure on the part of 
Judge Beckwith, who was next friend and guardian ad 
litem, to claim all the advantages in behalf of Henry W. | 
Kingsbury which he might have asserted in his behalf. - 
These things consist, in allowing two commissions to be . 
issued for the taking of depositions, one upon a service of 
eight days, the other upon a service of nine days, when, 
by statute, he was entitled to ten days’ notice, and of a 
failure to object to said depositions for that reason when 
they were returned; of a failure to cross-examine the 
witnesses as next friend or guardian ad (é/em; of a sub- | 
mitting the case for final hearing in the Circuit court at a } 
term before that at which he could be compelled to go 
into a hearing; of consenting that the appeals should be ® 
prosecuted to the Central Grand Division instead of the 
Northern Grand Division, thereby anticipating the time 
when he could be compelled to submit the appeals by two 
months; and, of a failure to apply for a rehearing in the 
Supreme court. — | 

These matters appear of record. Mr. Wilson claims 
that they are sufficient to establish the charge of collu- 
sion, fraud and laches. 

The bill, however, goes further, and charges that the 
decree was obtained by fraud and misrepresentation, and 
by the concealment of facts material to the controversy, 


and by the use of false and fraudulent pleadings and tes- 
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timony. That Judge Beckwith had been counsel for 
Buckner and had knowledge of these facts, and collusively 
assisted the Buckners in such concealments; that Gen- 
eral Buckner and Mrs. Kingsbury were incompetent wit- 
nesses, and that he permiitted their depositions to be used 
without objection; that after the cross-bill, answer thereto 
and replication were filed, the cross-bill was fraudulently 
altered by inserting allegations with reference to the let- 
ter and the conversation alluded to therein, in said cross- 
bill; that the cause was never submitted to or heard by any 
judge of the Circuit court; that a judge who had no 
knowledge of the proceedings or the matters in question 
was induced to signa certificate of evidence, and, in short, 
that the case was a contrived one by agreement between 
Mary K. Buckner and her husband, Simon 5. Buckner, 
made with Judge Beckwith, the next friend, and guar- 
dian ad litem. 7 
These serious charges in the bill were false and libel- 
ous. Not the slightest effort was made to prove them. 
John V. LeMoyne was the guardian of Henry W. Kings- 
bury when the testimony was taken before the master 
and when the final hearing was had in the court below. 
The record shows that he was present when the evidence 
was taken, and on such final hearing, yet not a syllable of 
evidence was introduced to prove these grave charges. 
Mr. Wilson in his argument complains that Judge 
Beckwith and General Buckner were not placed upon 
the stand by the defendants to contradict these statements. 
Judge Trumbull in his argument refers to the charges in 
the bill and treats them asif proven. Among other things 
he refers to an affidavit of Wherland, which was no part 
of the testimony and was copied in the transcript by the 


clerk in error. The stipulation filed in this case signed 


Its 


by counsel on both sides admits that such affidavit was 
never offered in evidence. It is true: that the record in 
the Supreme court produced before the master and at- 
tacked to his report as Exhibit G, refers to an affidavit of 
Wherland and other papers as the foundation of a motion 
to vacate the former judgment and recall the mandate, 
but the matters submitted to the court in opposition to 
such motion do not appear in the record. It is shown 
that the motion was denied. I would have been quite 
content to have the affidavit of Wherland, and the other 
papers accompanying it as the foundation of that 
motion, appear in the record if the affidavits which 
were filed in opposition thereto could also be considered. 
As such affidavit has been inserted and _ printed in the 
record, I think it no more than justice to the assailed par- 
ties to state to this court that the motion. was answered 
by affidavits of Simon B. Buckner, Corydon Beckwith, 
Benjamin F. Ayer, Francis H. Kales, George Chandler, 
and W.C. Goudy, all of the persons who could be sup- 
posed to have any knowledge in regard to these matters. 
If the complainant in the present case had seen fit to call 
Wherland as a witness, or to introduce any further evi- 
dence tending to show the alleged collusion, it then would 
have devolved upon the defendants to produce their evi- 
dence to contradict and meet such testimony. Doubtless 
the reason why no such evidence was attempted was _ be- 
cause Mr. Le Moyne well knew that it was not founded 
in truth, and could be successfully overcome. 

Considering the high standing and reputation of Judge 
Beckwith, saying nothing about that of General Buck- 
ner, such charges seem to call for no answer. It is in- 
credible that a man of Judge Beckwith’s character and 


standing should intei meddle in a litigation in which he 
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had no concern, and in regard to which he was not em- 
ployed. The idea that he filed the original bill without 
the authority of the immedia’e relatives of the infant, or 
that he conducted this litigation without their approval is 
absurd. If such charges were true, his name ought to 
be stricken from the roll of attorneys, but such charges 
are too contemptible todemand any serious answer from 
him. 

It is true that he permitted commissions to issue with- 
out requiring a ten days’ notice, and that he did not object 
to the depositions for want of a notice for that length of 
time when they were subsequently filed. 

It is true that he might have postponed the final hear- 
ing from the 31st day of December, when the case was 
submitted, until the last of the following month. — It is true 
that he might have required the case to go to the Supreme 
court in March, at the term to be held at Ottawa, instead 
of in January preceding, at a term to be held in Spring- 
tield. It is also true that he didn’t cross-examine the wit- 
nesses on behalf of the infant, but he caused a far wiser 
course to be pursued. Proceeding upon the theory 
that an infant admitted nothing, and that the cause must 
be proved as against him, he caused his partner, Mr. 
Ayer, to file specific objections to many of the interrog- 
atories and to particularly cross-examine the witnesses 
on behalf of Mrs. Lawrence, the mother of the infant. 
(Rec., 283, 295, 305, 315, 332.) 

In this manner Judge Beckwith served the interests of 
his infant client effectually, without in any way waiving 
any of his rights. 

It is not true that no question was raised in regard to 


the competency of the witnesses or the relevancy of the 
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evidence received subject to them. 
What prejudice could possibly arise to Henr 


Kingsbury by allowing a commission to issue upon 
statute ¢ 

What injury would be inflicted upon him by ; 
the Supreme court in January instead of March ? 


terrogatories propounded in his name instead of the 
of his mother ? 


determined in less time than usual in such cases. 


how was Henry W. Kingsbury harmed thereby ¢ 


the interest of an infant to prolong the litigation abo 


improper motive because of the speeding of a case. 


sentatives in court, and to the court itself, why an 
disposition should be obtained. 


Mrs. Jane C. Kingsbury and this infant were pi 


that all of the property of the estate was then i 


testimony. On the contrary, as heretofore stated, the 


record shows that such objections were made, and the 


vy W. 


a no- 


tice one or two days shorter than the time required by 


i final 


hearing of the case in December instead of January ? 


How would he be harmed by a submission of the case to 


What 


fact could have been elicited from the witnesses by in- 


hame 


It is admitted that this cause was speeded; that it was 


But 
Is it 


ut his 


property? Was all the time that could be obtained in 
court for the conduct of the case to be insisted upon and 
thereby his expenses increased? Was it necessary to 
infer a fraudulent purpose because the final disposition of 


the case was advanced? There is no presimption of an 


On 


the other hand the presumption would be, if any existed, 


that there was some good reason apparent to his repre- 


early 


It appears from the record in this case that another 


bill was pending filed by Mrs. Eva Lawrence, to which 


ities: 


n the 


— 


I 


2! 


iF hands of the receiver; that the rents were large, and the 
i expenses necessarily great; that the property was im- 
proved; that the buildings were burned in the great 
fire of 1871, and large amounts of insurance money col- 
lected. It may well be assumed that the interests of these 
parties was to determine the ownership of the property 
and rescue the management of it from the hands of. the 
receiver. But, I may be allowed to suppose, as a matter 
if of argument, that there were ground leases of this prop- 
| ‘ erty about expiring, and that the ground was occupied 
i by buildings owned by the tenants who were entitled to 
a renewal of the leases or to payment for their buildings, 


and that no new leases.could be executed because of the 


existence of this controversy, and for these reasons that 


stp te oo_ 


it was the interest of Henry W. Kingsbury to have the 
court speedily determine. who were the owners of the 
~ property. I might suppose other facts which would be 
| consistent with the action of his solicitor and friends in 
consenting to an earlier decision of the case. Certain it 


| is that there is no necessary conclusion of a fraudulent 


purpose to be drawn from such action. 
What questions did Judge Beckwith, as next friend, 


guardian ad litem, and solicitor, raise in this controversy? 


It appears from the original bill and from the answer to 
the cross-bill, as well as from the opinion of the Supreme 


court, that every substantial question was raised. Henry 


W. Kingsbury, by inheritance, held the legal title to an 
undivided one-half of this property, and such title had 
been derived through a deed made by his aunt to his 


father. There was no evidence whatever attainable 


which would show that Henry W. Kingsbury, the father, 
purchased this property from his sister. The deed was 


a voluntary ‘one upon its face. The only defense which 
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could be made was the claim that there was a want of 
legal testimony to establish the proposition that Mrs. 
Buckner was still the owner of the property and entitled 
to a reconveyance of the legal title, and to that end to 
insist upon the provisions of the statute of frauds, which 
required a certain kind of evidence. Judge Beckwith 
was justified in the belief that there would be a want of 
testimony to sustain the claim of Mrs, Buckner. Nothing 
but the inherent justice of her cause enabled her to suc- 
ceed. A court, without any strained effort, could have 
so applied the rules of law as to defeat her, but it was 
evident to everybody that Mrs. Buckner was equ tably 
entitled to a reconveyance of the property. That fact, 
and that fact alone, enabled her to obtain a decision in 
her favor, and an application of the rules of law so that 
such a result could be accomplished. Judge Beckwith 
presented as a defense to the cross-bill, and in mainte- 
nance of the original bill, every question which had any 
substance or merit in it, The solicitors who have 
since been complaining of his management might have 
undertaken to protect the interests of this infant, by 
moving to suppress the depositions for the want of a ten 
days’ notice; by objecting to a hearing in December and 
claiming that the case should be heard in January: by in- 
sisting that an appeal should be taken to the Northern 
Grand Division; by claiming the filing of the appeal bond, 
which only would recover the costs, to be made and paid 
by the appellant; by filing cross-interrogatories to the 
witnesses in the name of the infant, and, in short, to insist 
ona technical compliance with every rule of practice. 
But, cuz dono, would that change the result, or have en- 
abled Henry W. Kingsbury to hold this property? If a 


motion had been made to suppress the depositions and it 


rr 


oe 
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had prevailed, a new commission would have been issued. 
If objection had been made to hearing the case at the 
time it was submitted, it would not have been heard until 
the later date; and so on to each of these other ques- 
tions. 

It is to be particularly remembered that it is not 
pretended that any evidence could have been produced by 
Judge Beckwith to contradict or qualify the testimony 
submitted to the court. It is not now claimed that if a 
rehearing could be had that any new testimony could be 
introduced, or that a different result would be reached. 
The object seems to be to obtain a rehearing, with the 
hope that in the lapse of twenty years, by the death of 
witnesses or the loss of evidence, Henry W. Kingsbury 
may be enabled to hold this property against justice and 
equity. 

If the alleged errors appearing on the face of the rec- 
ord, were not suflicient to procure a reversal in the 
Supreme court of Illinois, they are not sufficient evidence 
to justify a conclusion of collusion and fraud, and it ts not 
now pretended by counsel that there is any other evi- 


dence to justify the averments of the bill on that subject. 


THE STATEMENT IN THE DECREE APPEALED FROM, THAT 
NO REPLICATION HAD BEEN FILED TO THE ANSWER, 
DOES NOT JUSTIFY A REVERSAL. 


The filing a general replication to an answer in a chan- 
cery suit is only a mere form. Where parties proceed 
to a hearing upon evidence in the absence of one, the 


court will not allow the answer to be taken as true: it 
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will be assumed that one was filed, and the case will be 
heard upon that theory. It is quite immaterial whether 
one was filed or not, when there was no evidence intro- 
duced by the complainant to support his bill, and the 
statement in the decree, being error,is not injurious to the 
appellant. 

It mav fairly be inferred that if a replication was on 
the files when the decree was rendered that it was mis- 
laid, so that one did not appear. The _ record 
now shows that a replication was filed May 1, 1878, 
and an order entered on the 27th of April allowing a 
replication to be filed. (Rec., 198.) Another order was 
entered on the <oth of May, 1878, by which the one of 
April 27th was vacated, and Mr. Le Moyne, guardian, etc., 
then asked leave to file a replication to the plea anda 
replication to the answer, which the court allowed upon 
condition that the hearing should not thereby be delayed. 
(Rec., 203.) It may fairly be inferred that there was 
no evidence on the files on the 20th of May, that a repli+ 
cation had been filed on the first of May. Mr. LeMoyne 
then made application for leave to file at that time, which 
was allowed. I will not undertake to say that these rep- 
lications were not filed on the first of that month, but it 
would seem that if filed, that fact was not known to the 
court nor to counsel, nor even to Mr. LeMoyne, who had 
filed them. If there was any objection for the want of a 
replication when the cause came on for final hearing, 
that objection should have been made known. This 
record shows that the bill was filed August t1, 1873; 
that a demurrer was introduced, and no steps were taken 
bv the complainant to prosecute the suit until April 16, 
1877, when it was dismissed for want of prosecution; on 
motion of complainant’s solicitor that order was set aside 
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and the case restored to the docket. The case was. im- 
mediately removed on the petition of the complainant 
from the State court, and it appears that from that time 
the defendants were insisting upon a hearing. The 
court made orders indicating that further delay would 
not be allowed. The record shows that the parties, by 
their solicitors, were present at the final hearing, and no 
point was made as to the want of a replication. 

As no testimony whatever was introduced to sustain 


the bill, the absence of a replication is not error. 


Vi. 


THE DEMURRERS OF JUDGE BECKWITH AND MRS. KINGS- 
BURY WERE PROPERLY SUSTAINED. 


One of the errors assigned by appellant is the action 
of the court below in sustaining these demurrers. It is 
claimed that thereby the parties who filed them admitted 
the statements of the bill to be true, and, as they were 
sufficient on their face to obtain relief, that the demur- 
yers should have been overruled. 

Neither Judge Beckwith nor Mrs. Kingsbury were 
necessary, or even proper parties. Mrs. Kingsbury had 
a dower interest in all the property of her husband. It 
was immaterial to her whether the fee was owned en- 
tirely by Henry W. Kingsbury, or by Mrs. Buckner, or by 
both; her interest would not be affected. She had no in- 
terest whatever in the original suit except to have her 
dower allowed in all of the property. It was of no con- 
sequence to her whether the decree should be set aside 
or not, so far as it decided the question of ownership be- 


tween her children. 
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Judge Beckwith had no personal or pecuniary interest 
in the result of this suit. No decree was sought against 
him, none could have been rendered. No admission of his 
by demurrer could justify the court in setting aside the 
title vested in Mrs. Buckner by the decree. For these 
reasons there was no error in the action of the court be- 


low in sustaining these demurrers. 


ZG F 


THE DECREE DISMISSING THE BILL MUST BE AFFIRMED 
BECAUSE THE PARTIES WERE NOT BEFORE THE COURT 
TO ENABLE IT TO GRANT ANY RELIEF TO THE COM- 
PLAINANT. 


There is an averment in the bill that Mrs. Buckner 
had made a deed to Wooley and that Wooley had made 
a conveyance to Gen. Buckner, but there 1s no evidence 
whatever to sustain such an averment. 

The decree which the complainant sought to impeach, 
divested Gen. Buckner of all interestin the property, and 
established the right of Mrs. Buckner to that portion set 
off to her by the commissioners in making the partition. 
Noone ofthe other defendants had any interest in that ques- 
tion. Gen. Burnside was made a party because he was 
namedasan executor in the will which was revoked by the 
posthumous birth. John J. D. Kingsbury was made a 
party because he was named as a legatee. As Henry W. 
Kingsbury succeeded in a decision against the will, he 
does not now complain of the decree on that point. Mrs. 
Iva Lawrence and Mrs. Kingsbury were made parties 
because of their respective dower interests. There is no 
dispute in regard to them. The material and necessary 


parties to the bill which sought to impeach the decree in 
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the original suit, were Henry W. Kingsbury, who was 
the complainant, and Mary K. Buckner, who was the 
real defendan*. She was made a_ party and her appear- 
ance was entered by filing a demurrer. (Rece., 177.) Be- 
fore the decree was entered on the tgth of July, 1878. 
Mrs. Buckner was dead, and by her death the suit abated 
as to her. She was not, therefore, a party when the de- 
cree was entered. If the complainant wished to preserve 
he suit as to her or her representatives, it was his duty 
to have it revived, and the representatives made parties: 
without them the court had no authority or jurisdiction to 
proceed. 

It appears in this record that on the 7th of March, 
1577, Mrs. Buckner was dead, and on that day an order 
was entered in the orginal suit wherein her death was 
suggested, and her daughter, Lily Buckner, was substi- 
tuted as a party complainant in the cross-bill. (Rec.. 


392.) On the same day a tinal decree was entered as to 
the Spencer tract in pursuance of the special direction of 
the Supreme court on the second appeal. (Rec., 393.) 

It thus appears not only that Mrs. Buckner was dead, 
but that her daughter had been made a party in the 
original suit, sixteen months before the final hearing of 
this case in the court below, vet, Lily Buckner was not 
made a party to this suit, and on this record she stands 
as the heir at law of her mother, and vested with the 
title to the estate in contro\ ersy. The decree could not 
be impeached or set aside without her presence in court. 
She was a necessary party. 


W. C. Goupy. 


for Appellees. 
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IN THE 


Supreme Court of the Guited States. 


OCTOBER TERM, 1889. 


No. 176. 


HENRY W. KINGSBURY 
V8. 


SIMON B. BUCKNER et At. 


APPEAL FROM NORTHERN DISTRICT OF ILLINOIS. 


° REJOINDER FOR APPELLEES. 


W. C. Goupy, 
For Appellees. 


JUDD & DETWEILER, PRINTERS. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


No, 176. 


HENRY W. KINGSBURY 
vs. 


SIMON B. BUCKNER ert At. 


APPEAL FROM NORTHERN DISTRICT OF ILLINOIS. 


REJOINDER FOR APPELLEES. 


Two reply briefs have been filed, one by Mr. Wilson and 
the other by Judge Trumbull. Some points therein seem to 
justify the appellees in making answer to them. Other 
points haye been sufficiently discussed. 


7 


ee 
\ ~ 
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I. 


Proper Parties Not Before the Court Below to Authorize a Decree 
for Complainant. 


In answer to the last point made in my argument (page 
126), both counsel refer to an averment in the bill that the 
interest of Mrs. Buckner had ceased by a deed from her, 
joined by her husband, to R. W. Wooley, who had conveyed 
to Buckner, and claim that this allegation is admitted be- 
‘ause it is not denied in the plea or answer. 

Reference is made by Mr. Wilson to State of Rhode Island 
vs. State of Massachusetts, 14 Peters, 272, and Goodrich vs. 
Pendleton, 3 John. Ch., 390, as authority. Neither of these 
cases apply to the case at bar. In the first case there was a 
plea only, and it was correctly held that the matters in the 
bill not denied by the plea were adinitted. There was no an- 
swer. In the second case there was a plea supported by an 
answer. That is not this case. The bill proceeds for relief 
on two grounds—first, fraud in procuring the decree; and, 
second, error on the face of the record. As to the first, so 
far as the averments of the bill relate to that, there is an 
answer denying everything; as to the second, there is a plea 
of estoppel. 

But the rule of law is settled in Illinois. This case was 
commenced in the circuit court of Cook county, where the 
decrees were rendered, to set them aside. The plea and 
answer were filed in that court. Afterwards, on complain- 
ant’s application, the case was removed to the United States 
court. By the rule of law governing the State court where 
the answer was filed an allegation not admitted or denied 
must be proved by the complainant. This was laid down 
at an early day in De Wolf vs. Lang, 2 Gilm , 679, and has 
always prevailed. ~~ 

Judge ‘Trumbull refers to averments of the bill that Buck- 
ner had charge of the property before 1861, when he re- 
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ceived rents, for which no account had been rendered. 
These statements were not admitted or denied and not sus- 
tained by any proof. The same rule applies. 

Judge Trumbull says Buckner had a life estate as tenant 
by the courtesy, and so wasa proper party. Even if he had, 
that did not dispense with making Mrs. Buckner’s daughter 
a party, who had the fee; but he had no such estate. By 
the decree of November 13, 1871, he was divested of that 
title and all interest, in pursuance of the directions of the 
Supreme Court. 

Mr. Wilson volunteers the statement that these deeds are 
of. record and can be produced to prove the truth of the 
averments. This justifies me in saying that the alieged 
deed of Mrs. Buckner did not divest her of the control of the 
property. 


IT. 


The Conclusions of Fact are not Proper for Consideration on this 
Bill or Appeal. 


Mr. Wilson insists, in his reply on the point presented in 
his original argument, that the deed to Henry W. Kings- 
bury, May 15, 1861, was made to enable Buckner to enter 
the Confederate service. I have cited authorities to show 
that in a case where it 1s sought to set aside a decree for 
error appearing on the face of the record the Court will not 
review the conclusions of the court rendering the decree as 
to the facts, but oniy consider questions of law. 

Irrespective of such rule, the bill in this case made no 
complaint of the decision or decree on that point. It was 
not presented asa ground for relief. No issue was made. 
The bill specified the alleged errors, and this was not one of 
them. 

A complainant must succeed, if at all, on the case made 


by his bill. 


4 


The bill merely claims that the deed of May 15, 1861, 
was an absolute conveyance made upon a good considera- 
tion, and raises no question as to the right of the grantors 
to establish it as a trust. (Record, 6, 26.) 


IIT. 


Allegation that Beckwith Filed the Original Bill, &e., Without 
the Knowledge of the Relatives of the Minor. 


Mr. Wilson refers to an averment of the bill, on page 12 
of the Record, that Judge Beckwith filed the original bill as 
next friend, acted as guardian ad litem in answering the 
cross-bill, and conducted the proceedings without the con- 
sent or knowledge of any of the relatives or friends of the 
infant until after the entry of the decree. He claims that 
these statements are not denied, and therefore stand admit- 
ted. The conclusive answer is that these averments are a 
part of the charges of collusion and fraud, and are une- 
quivocally denied by both plea and answer. (Record, 190, 
191.) 


IV. 


The Error Assigned in the Supreme Court Presented Every 
(Juestion for Decision. 


Mr. Wilson properly corrects a statement of mine that 
cross-errors were assigned. ‘Technically that was not so; 
but there was a decree dismissing the original bill of Henry 
W. Kingsbury without prejudice, in which he sought to 
establish the title in himself to the whole of the property, 
and dismissing the cross-bill of Mrs. Buckner, in which she 
sought to establish a trust in an undivided half. From this 
decree Henry W. Kingsbury appealed, and Mrs. Buckner 
appealed. One transcript was filed for use in both appeals. 
The record shows that there were two appeals docketed and 
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separate judgments of reversal in each. (Record, 355, 356.) 

The errors assigned by Henry W. Kingsbury questioned 
the decree so far as it Was against him. He had no oceasion 
to complain of the dismissal of the cross-bill ; that was in 
his favor. The Buckners assigned errors, complaining of 
the decree so far as it was against them. ‘These different 
errors brought before the court every question involved. 

Both appellants were in court prosecuting the respective 
appeals, and therefore within the jurisdiction. No joinder 
in error was necessary by any statute or rule of court. 
Submission of the case on the errors assigned was all that 
was required. 


We 


The Judgment on the Second Appeal is an Estoppel as to T hese 
Alleged Errors. 


Judge Trumbull claims that the decision as reported in 
70 Illinois, 514, and the judgment then rendered by the 
Supreme Court (Record, 376) is nota bar, because the decree 
of August 2, 1872, and the order of appeal therefrom is not 
in the record, although there is evidence that there was an 
appeal, in which the opinion was delivered and the judg- 
ment overruling all errors assigned, except the one as to the 
decree of August 2, 1872, which was sustained. He also 
claims that none of the assignment of errors are as to that 
decree. He also quotes a sentence from the opinion to the 
effect that appeals were taken from the decrees subsequent 
to that of November 13, 1871, for the purpose of showing 
that such decree was not affirmed on the second appeal. 
(Reply, 5.) 

Mr. Wilson insists there is no estoppel because the court 
held the decision and judgment on the first appeal was con- 
clusive, and that the decree of November 13, 1871, entered 
as required by the Supreme Court, was not subject to review 
on a second appeal, and therefore he says the court declined 
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to consider the errors as to that decree for want of jurisdic- 
tion. It might be deemed a sufficient answer to Mr. Wilson 
to say that, @ fortiori, such errors could not be considered 
by the lower court on a bill filed to set the decree aside. 

But the facts as to this point are these: An appeal was 
not taken from the decree of November 13, 1871, but when 
the subsequent decrees were entered appeals were taken, and 
it was claimed that such appeals brought up the whole ree- 
cord, including the decree of November 13, 1871. If Judge 
Trumbull had continued his quotation from the opinion 
such a statement would have appeared. Twenty-two errors 
were assigned, and eight of them were as to the decree of 
November 18, 1871. The court treated that decree as before 
it by the appeal, and expressly affirmed that as well as the 
other decrees entered before August 2,1872. Errors 14 and 
16 were expressly as to the decree of August 2, 1872, and 
these were sustained and that decree reversed. 


VI. 
The Demurrer of Beckwith and Mrs. Kingsbury. 


Judge Trumbul! claims that the demurrer of Judge 
Beckwith and Mrs. Kingsbury admitted the allegations of 
the bill as to fraud and collusion, not only for themselves, 
but also for Mrs. Buckner, the real party, and for Gen. Buck- 
ner and Gen. Burnside, who answered and pleaded denying 
such averments. It is true that the parity who demurs ad- 
mits, but for himself alone. 

He says Beckwith was a proper party because he would 
be liable in damages for his fraud, and Mrs. Kingsbury was 
a proper party because she had dower in the Spencer tract 
if the decision was against Hlenry W. Kingsbury, and other- 
wise if for him. 

The answer is that the question of Beckwith’s liability in 
damages was not involved, and a decision against Henry W. 
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Kingsbury would not only be no bar, but would furnish 
him his very ground of action, if the allegations were true. 
As to Mrs. Kingsbury, the Spencer tract had been allotted 
to Henry W. Kingsbury, and he was not seeking by this 
bill to disturb it. It may be added that although the record 
shows a mortgage to Swan which had been foreclosed was 
signed by Major Kingsbury, yet it does not show that Mrs. 
Kingsbury ever signed it, and therefore her dower right 
could not be affected by the decision. 

Neither Judge Beckwith nor Mrs. Kingsbury were proper 
parties, and no relief was sought against them. The de- 
murrer wus properly sustained. 

W. C. Goupy, 
For Appellees. 
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Exuisit “A,” Sueer 1. Filed June 11th, 1884. 
Schedule of Creditors of Brown, Bonnell & Company.— Exhibit to Special Master’s Report. 
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Ren er | , Amount reported by the raster. 
When filed. Name of petitioning creditor. Residence of creditor. Nature of claim. | aot eZ : ____| Order in which creditors aN 
| cialimed. mast! | shall be paid. marks, 
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: 7 Edward H. Kellogg _-_________ New York, N. Y..----. | Dogue | 127 64 127 64— 10 14 SR “pee ieterie cae: 
7 Allegheny Coal Co.............| Youngstown.0..-- 7777 Do errr att eeeeee eee: | 723 35 723 35 — 58 70 eS | Me 
: : Chalmers Spence Co. -__._____- New York NY... = Tot ames tn ne me een nnn enn e | 150 20 150 20 | 12 00 a | 0b  shinddunmediaies 
= % Alberta Coal Co.-----..... New Lisbon.0... Worm mne en nnn nen wenn. | 189 51 189 51 15 91 ee ee 
i 14, S. Obermayer & Co by ecabendnieniinaes acnaias Cincinnati O an eee Do LLL LS OO ORM Cee 247 S80 247 80 18 59 266 39 | Do. Dibeeined Hees bn 
. ” A. Garrison & Co._.---_. Pittsburgh, Pa oe eee 4 ee Ee ee ee T ree | 86 58 86 58 7 O1 9359, Do. ---------..--... 
: “ William Liggitt...-. 9 [aedivilec O... oP ang peas ca ee eae | 196 92 196 92 16 25 413 17 Do. ...-------------- 
aa. Joseph C. Brenneinan _-...._. niin a y= llr al cpaied beeen | 35 60 35 60 2 31) S791) Do. ..-....-.......- 
be ‘ First National Bank_____.____. Garrettsville.O........ Li. ble 7 ‘din oe he st | 505 38 505 38 37 89) 543 27 Shs: aliinaice iidhciacehaiiicas ante Claim ass’g’d to J. D. Boyle & Co., Pitts. 
eS 15, John B. Vinton__.._.....___. Youn gstown.  pppabaetas A able as Indorser on Ayer’s note... 5,761 50 5,761 50 440 74 6,202 24 SU ieee dori cual nthe 
a i wry ot I ce cen i a,j) nao eabibaha ERP © 2022 Sees ceeces emne cuss | » oes 90 552 90 41 46. 594 36. Do. < See Seeas 
: iort & Foreman _____________ eS | aRRRRRBS be p:o-ecerheete Lae ee 19,057 39 19,057 89 1,296 21| 20,358 6) | “Bo... 
. 16, Woods, Perry & Co. _-._._____- ae aero “ogee © CORSON wae esas cece cows! 39 03 39 03 | 2 92 Oba fo 
i W. 1. Rickey... SS plains:  @iiiebeetetes tere | 596 46 596 46 — 49 39 | gs “ecapegees: 28 
. : Sharon Coal Co. .---.._._____- —-. -liibieetiemente tere 21 60 21 60 | 1 57 | Site te 
i | P. Jacobs i eae Youngstown . ohilialed. Ras: D "POW CeQmeas sesee ones sees 297 44 297 44 | 23 O04 | 320 48 a e cence | 
& Erskine & Co. ....--.-.....___ ab iia eet tate oa SOON eemnne cose comens 4,510 75 4,510 75 - 338 30. 4,349 05 Do. -----.-_._...._.| { Withdrawn and cancelled Nov. 12,’85. See letter filed 
Pg . Lowell Limestone Co..__.._____ Lowellville, O........... 4 WAAR OOe Came Cmewcnas aces 5,946 88 2,645 71. 38 ee with claim. 
~ 4 Adams & Westlake M’f’g Co..__| Chicago, Ill._.....-.777777  Piceesocmmemnecete eee 2,206 64 2,206 64 156 30) ! fo “Seereeeageeas: Total claim and int. $6,404.79; Cr. admitted of 
Brier Hill Stone Co.____. Brier Hill, 0........_..__ | ate captrttcsns: cate 7 4 44 50 3 61) 45 11 eee eS ae © $3,758.70. See claim. 
- : 90° 21 90 1 80 | — sk 
224,880 94 | 221,198 63 | 15,339 75. 236,530 43 | 


74 Exuisit “A,” SuHeer 2. Filed June 11th, 1884. 
Schedule of Creditors of Brown, Bonnell & Company.—Exhibit to Special Master’s Report—Continued. 
h | | Amount reported by the master. 
3 sacs ae , | . , Amount Order in which creditors Remark 
“ When filed. Name of petitioning creditor. | Residence of creditor. Nature of claim. chideonl shall be paid. marks, 
3 | | Principal. Interest. Total. 
| : $224,880 94 | $221,198 68 | $15,331 75 | $236,530 43 
48 May 17, | Rossie Iron Works .....-..----| New York, N. Y....-..---- Note and account —............-- 8,433 43 8,433 43 653 62 ee GO | FUO Pi ccncdke ccddabecee 
49 | “ a“ | Martin Quigley -.....--.-..--- Go 8 SS TE Fe 6 i bas aon cde dn bane 3,019 91 3,019 9] 266 14 3,086 05 i. dibawamad ae mete 
50 | “ a“ | Joseph H. Davis .............. Sewickley, Pa............. ER erry Sees ary eo ee: 20 16 20 16 1 61 21 77 A. |: Giaididdeinteb gbbinchid. adel 
51 & ss | A, EE ettiicadvensanee .... *. ee a a ei 6 60 6 60 50 7 10 Re res Ep mere 
52) “ “s | I a ee — Youngstown, O._------~--- For labor performed ---.~--.---- 1,020 25 1,020 25 117 32 1,187 57 EMA. ébebandanbeasiok 
53 | « 18, Second National Bank._.__. .__- | ee ESS Fee ar Re ee, Ce eee er eee 15,262 26 14,740 89 972 99 15,713 88 Ree RE, eer ee See supplemental report. 
54 | « «“ First National Bank... .___-_. | 5 Oe es eae Liable as indorser on 9 notes of 49,754 05 49,754 05 3,154 51 52,908 56 Hb @idsiacsonnndace 
| Ayers & Sons. 
55 | “ a“ William Cornelius, Treas.....~- | a lo: 5, heist eecead Be ep i pee ee eee GRU8 WS esd cones ee eee — Paid in full. 
56) « a Park, Brother & Company ---- .- | Pileneren, Fa. ....cescan- REID 6 bedtik cone 6 06s Rb sO 138 96 138 96 10 07 149 03 EG WiktndbS dicgiiiiedh eibend 
57 | “« «“ Standard Oil Co. --_. ---. ~~. _ Youngstown, O._---------.- i, widbbunbcbanemboguad hens 309 04 302 82 29 99 382 81 A: Gcbipseiines Gaepeihcihinded 
58 | a oe Atwood & McCaffrey Pee es | Pittsburgh, Se ee eee  -aiimia aie euemmnaueiias —— 8 55 8 55 68 9 23 Sy”: site dhiaetihaihit ties triads 
59 | « 21, 8 eer | FICK cnt ancncnsesen Indorsers on 2 notes Ayers & 8._-- 9,955 75 9,955 75 663 31 10,619 06 ED °° dea della Welptalinbubin tints 
60) « «“ Edwin Bell & Son_..._..-__--- | Youngstown, O.....--- --~- RAE a snind is snccticniebssinis 1,137 51 1,137 51 85 31 1,222 82 Ea eee, 
61 és oe Youngstown City Water W’ks_- a ee | DL. nes wedeie enn gel oad 47 52 47 52 3 51 51 03 i * wetnthe senmeudiviata 
62) « 23, ee SS ere | “ diese invecemenial TN tiebinhtr dis waihiie Renee se 2,467 87 2,467 87 180 57 2,648 44 a, : -gimiiik seshaiaisidieaddiitie 
62) « «“ Andrews & Hitchcock ..__-. -__- | * preees ef et 20,306 02 20,306 02 1,520 23 21,826 25 TL . éenens sabusesblen 
64 | « a“ ee PON. Piiscnncass ceens DOD a. sinddd cctnicmmniainde 187 49 137 49 10 56 148 05 i sedi epieiibeakcobeiisdhag Adasaias 
65 * “ J. H. Outhwaite & Co. .....__._. Cleveland, O...---._--.-_- SS téitboidin Cucoes cdmbedainns 940 09 940 09 64 65 1,004 74 eS op eee 
66 « 24, Nelson P. Reed & Co. ..-------- Pittsburgh, Pa. _....------ A, . indinehiad ectienies anleieed ecbasi 9 60 3 60 37 3 97 ke: inttnown cubis neene 
67 | « «s CD TREES “ sbi cial Repairs on mills ---.-------..---- 216 27 216 27; + 1612 232 39 | First lien -...--...-.... Mech. lien claimed to date, Feb. 6, ’83. 
68 | « “ Milliken, Boyd & Co..---.----- Youngstown, O.....--- ~--- DEED 6 tena tdickenins conden 213 50 213 50 20 19 233 69 | Pro ruta.......-.......- 
69 25, Electrical Su ply REE Ansonia, Conn, ...--...--- EO ipdemsuiintannabalties anbnts womans 364 15 364 15 28 22 392 37 Te” scum embeeadenn 
70 “ “6 United Pipe a a aE Oil City, li STA. nate eebeedealiinsipiereitasie aitanbcaeigitnlteay 318 84 318 84 30 55 304 39 |. epee atte lpeeaicenastinnia 
71) « “ cA”) =e Allegheny City, Pa. _.-..--| Liable as ind’s’rs on Ayer’s notes-.- 16,952 46 16,952 46 1,289 64 18,242 10 Se, IRR SCRE a Lien claimed by attachment and suit still pending in 
72 “ -Himrod Furnace Co. .--------- Youngstown, O...--------- TEE cAiniderenate: 6 duepadetmeiban 9,826 94 9,826 94 741 93 10,568 87 Sk sttctivedatsannsedl . aan ak a W. dis. Pa. 
m3) « «“ | Retemes Oat Ob, «non couccaud ROS nae sae BI shins atin mitics aac hail waned 4,238 02 4,238 02 321 70 4559 72 Rs ES Se a 
“4 | « 26, rs SO aera | Cleveland,'O......-.....-. Liable as ind’s’rs on Ayer’s note_-- 14,256 50 14,265 50 976 36 15,232 86 A: sahaiduitnantbebiletduiieibdies 
75 “ | CE . . cincinamsiiaen _ North Hope, Penna._------ ACCoUUe ......20cwwwe ne coe cone 116 45 116 45 9 01 125 46 ED ctr’ wveusibiiaimncabierh 
"6 | « «“ =H. L. & E. A. Schwartzenberg --| Cleveland, O.-.----------. BIO. ‘cccnsne coenes enness suns 164 40 164 40 13 15 177 55 BO. cneweses denwasns 
77 “ és | een Ce On ee A gS Le ee re ee cere ee gree ey Ree Sy 44 55 44 55 3 56 48 ll | ESSE ss Pee ee: 
“3 | « “ | John 8. Williams ....--~-- .--- Youngstown, O..---------- For ch y gen. m’g’r & 17,683 81 17,683 81 2,127 95 19,811 76 Db.  eaietesanadiinebasiiaaaal 
| | | money loaned. 
m9 | « 28, | Hartley & Marshal .2_.-------- PD, ncccnneses| MRMNMNE dudninn vnc camccuchsaiie ’ 3,200 29 3,200 29 256 02 3,456 31 i ‘cdhudinns aiseldediaeta 
80 /  “ rT | Crocker Brothers aa aaah ial el New York, N. Y eee ee we eee Do. POP GO HOSS CROSSE CPSC? CET 195 87 195 87 16 36 212 23 Do. ee eee Ne ret 
81 | «“ a Phillips, Stewart & Co._---- .--. tt. | Diguen occe eves oo BAR émadeeecccacs csns cheap d8 30 58 30 4 52 62 82 Ee i skeet Cait at 
8? | rT 29, Menominee Mining Co ncaa el Milwaukee, Wis. mee ce one Do. SH PBMODS COGS BASS OOS OOF? 2,849 92 2,849 92 171 96 3,021 88 Do. eT el ee ee 
eg) « ‘ _B.F. Rafferty ..-.-..----.----! Pittsburgh, Pa. -.--- ..-.-- i  pgekibtibeseennece ot ---- 181 52 181 52 15 73 197 25 Ty: gates ean ectacws 
g4 « | Florence Mining Co._---..--.--- | Milwaukee, Wis. ---------- Cogent “ ete ore and claims 69,751 41 98,203 91 3,011 09 SEUE GL GAR gamed ons ceee es Master’s report filed and excepted to, but not acted on 
ria or breach thereof. ’ ° 
85 | « ‘ - Witch Hazel Mining Co. ------- | Youngstown, O......------ BORO 6. ones s0ns owae 10004 eeuel 1,089 90 1,039 90 72 79 1,112 69 i Seguesseteondees | 
83 «“ | Park & Westlake..-.---------- | eg e aa. Vache cauisac ate: ee 262 74 262 74 21 02 ET ee oi ge 
7 “ “ First National Bank ___.---___.._ | Mercer, ER ea ae eee ees Indorsers on Ayer’s ROGGE. «6 cddmee 10,650 10 10,650 10 716 27 11,366 3o7 Do. Seeeene cace eoeece 
88 6 o | Mayer & Lowenstein -------~--- rae Saw eg Wi vecedadns as ss gy ------- ---- -------+----- A o A... 25 4 00 P 25 i : “bw eawe oomh Gani 
89 30, - MeMillan Oil Co...-_-- .--- -_-- i | "7, Beene Debates sce raccmn ctehun 69 32) 79 32 ol 17 10 49 Tn: Gaels aeocseiial Held as collateral security thirt 
QD * 6 | (Commercial National Bank... PERE Raa eeee: igre Indorsers on 11 Ayer’s a 60,102 O4 | 60,102 94 3,617 v4 63,720 88 RAE Seen eS ERE Ae each, secured by first ee ae ee 
91 « 31, | American Nail Mach. Co. -----. Ashtabula, O..---.----.--- Account ---..--.-----------.--- | 11 52) 1] 52 86 12 28 i *'¢ t#ereneoesmuinen property ; validity of lien not yet passed upon 
92 June 1, | Pittsburgh & L. E.R. R. Co..--- ane anne --a2--a=o--s=---| Aecount for freight-——-————-——-- | 22,855 99| 10.288 51| 1,158 59} 11,892 10] De. oases Lap ent flpeoran By asd je ied ve - 
93. «« «“ Lorenzo Lane_..-.....-...--..| Youngstown, O....-------- Indorsers on Ayer’s notes ---- ---- 0,011 26 5,011 26 415 89 5,927 15 ee ette Co’s, Penna., but lien disputed and suit still pending. Few filing 
94 és 2, ' Melntosh, Hemphill & Co. i ae Pittsburgh, Pa. ie ‘oti Siaiiiiiadied mchiiueal BORE i cuudinn bubedadinndea emu 385 60 ! 385 60 40 55 | 426 15 Do. 22e@ee esce seeee = pope = > R. a has filed a written Statement admitting 
| | — leave the schnell Aas it toast = 1884 85 no June A 1884, will 
$584,721 75 | $551,733 99 | $38,705 83 | $590,439 82 petition. (See supplemental report.) PaPers filed with 
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No. of claim. 


Exuisit “ A,” Sueet 3. Filed June 11th, 1884. 


Schedule of Oreditors of Brown, Bonnell & Company.—Exhibit to Special Master's Report—Continued. 


Amount reported by the master. 


Remarks. 


ees : . , : Amount i i i 
When filed. | Name of petitioning creditor. Residence of creditor. Nature of claim. no ae ae 
, Principal. Interest. Total. 
$584,721 75 | $551,733 99 | $38,705 83 | $590,439 82 
in ' ae Di eee ee For am’t paid by him as accommo- 37,499 66 37,499 66 2,552 78 40,052 44 | Pro Rata .........-.-.-- 
1 dation ind’s’r for def’ts. 
a t |) 4 peeeeereer — eee For am’t paid by him as accommo- 37,499 68 37,499 68 2,529 50 40,029 18 es 
dation ind’s’r for def’ts. 
“ « Henry Wick & Co. ----. ------- mM . geet Indorsers on Ayer’s notes ....---- 11,004 31 11,004 31 786 47 11,790 78 Tipe ica 
“ “ r Parke Alexander Po eee Se Akron, O oe coeece ene coas Account et eee 124 40 124 40 9 33 133 73 a 
« «“ Wick Bros. & Co. .........----| Youngstown, O........-..- Ind’s’r on 4 notes of Ayer & Sons 27,250 25 27,192 92 2,015 5 29,208 51 ee 
3 and maker on one note. 
«“ 6 Man’f’rs’ & Traders’ B’k_ ..-- ---- so | . eae Judgment at law...--.- e0—s coee 9,973 78 9,973 78 694 85 10,668 63 — | Ce 
& “ I Oe °°" ~ peetenetidiiien Bal. on acc’t and as ind’s’r on 541 40 454 48 120 13 574 61 ee 
. Ayers & Sons’ notes. 
«“ " The Pensayivania Co. ....<< .cctlshgiilt~cieasctuncecnscccs Ind’s’rs & makers of notes & f’g’ts_ 20,954 65 19,389 33 1,383 64 20,772 97 — 
« ri wey fee Youngstown, O.....--.-.-- On contract for coal royalties. ___- 947 08 947 08 71 61 1,019 69 — ee 
« g ia OT.) | eeeinidnia SONG éatibscaqueveddst cco cont 5,487 64 5,487 64 406 80 5,894 44 — 
«“ «? Oe een 5: Pittsburgh, Pa. ..........- Fe ee eee 455 48 455 48 38 72 494 20 — 
‘ “ Moth We of W Ve. cas Wheeling, W. Va....------ Indorsers on Ayer’s notes -...---- 5,417 63 5,417 63 410 84 5,828 47 . sone ceases coe 
« 9, Oe ae Pittsburgh, Pa. .........-- BREED <ccccnccece qsnnsecesess 228 99 228 99 19 46 248 45 ee 
I Oe i ni ee << "‘pepenenbute ik -  ddcstind dibinsipecailiny ~eipats 608 36 608 36 84 97 693 33 --  qmeeaii ae 
. ° Deaeer Gane Oe..acccsascceces enn conen Bh. @caswessnwe acamente sane 182 68 182 68 13 28 ek ie 
6 12, Struthers Iron Co...-.----.-..-- Struthers, Lh: éeendansownas OB cence cncnesecsens ence ccee BPPEO BY fences ence cwcclaccwasscnwss|sccscoenee: nn Paid in full ~----...--... 
“ 66 Nat’l R’k of Fa ette > See Uniontown, Pa [© Gee Coeeee Indorsers on 13 Ayer’s notes..-.... 72,547 49 72,584 92 4,840 03 77,424 95 Pro Rata eee eee oom Poecee 
« 13, Port Royal Coal & Coke Co.....| Youngstown, O.....---.--- Account -....---..------..----- 109 10 109 10 § 18 117 28 M  enen= --<-4 “ote 
«44 Citizens’ Nat’l Bank ......----- Pitisburgh, Pa. ....--.---- ‘Ind’s’rs on 14 notes, Ayers & S. --- 68,854 25 68,854 25 4,922 34 73,776 59 | Less 3,745.81 = 70,030 78 
Less int. from 
Nov. 7th, ’83. 1 
| 69, 
‘6 «“ Second National Bank_....-...| Ravenna, O.......-...-.-- . ..* - noe 33,495 79 33,495 79 2,211 87 90,707 66 |..nncccecnconssessneenes 
“ . Niagara Refining Co. -----.---- Gy AE Peer ne ewes mann nnn en nn nen nn nnn 99 66 |.----------~--|----------.-|-------.------|---- sonncene ee at  epeagea 
6 15, Geauga Sav’g & Loan Asso. ..-- Chardon, pt 4 ellie kT fall — “* - sod on 2 notes of 11,383 38 11,383 38 868 90 12,252 i 0 ew wwne ons a 
yers ns. | 
. . Ashcroft Man’f’g Co. ...-..---- New York, N. Y......-.---- Account ~---. ---- -------------- 5 00 5 00 40 5 40 0 Mneeeeesepece- 
° 16, Savage Fire Brick SM dacnawnenn New Camberland, W. Va.-- Do. ----------------------- 148 24 148 24 11 12 159 36 " ee yogepan 
“ «“ D. B. Chambers... .:.......:: Youngstown, O..------.--- For services rendered ...-..-.-- .. 898 33 898 33 63 78 962 11 PE etatetetes po--- 
« “ Importers’ & Traders’ Nat. B’k__| New ork, i. Bc arasocwnclaieeed coqeewuneuasbewroedsennond 63,000 00 47,000 00 3,175 22 50,175 7 ee yaaa 
6 18, Imperial Coal Co. _........___. Pittsbu h, ee Account and notes .---.---..-.--- 7,182 94 7,182 94 513 70 7,696 64 i 
«“ « Wore See ea Dunbar | [Se Money loaned and services rend..- 735 35 735 39 59 15 790 50 
6 sad Chas. L. Mackey i ee Youngstown, oes > | SE CENNES coccoccceseeees 33 56 33 56 2 67 36 23 Preferred 
‘“ ‘“ “ ts ee ee 187 62 292 12 19 38 311 50 e 
“49, nia 1 ae | aes 145275 | 1452 75) 104 84) 4,587 59 | Pro Rata ——---— 
" 20, Phenix Fire Brick W’ks__-___- Pittsburgh, Pa. --.-. .----- Do. -.--------------------- 551 05 551 05 38 57 589 62 : 
“ 21, 6 9 5 ipl lle mtate ata es Com. on sales of iron, etc.-------- 1,205 05 1,205 05 102 43 1,307 48 : 
a. Hubbard Nat’l Bank ___....__- HubbaitO..0:...-..;----- BAG ansinwcn cdo esos cwcseeece- 11,150 70 11,150 70 857 70 12,008 40 ‘ 
se a Jackson Iron Co............_ __ (Reese On contract for ore sold-_-.-.--. —- 10,944 26 10,944 26 1,125 43 12,069 69 ve 
“ “6 Lake Superior SENS: Se teagtiadaet ; Bog en 66 Dittateietetatatets 12,038 92 12,038 92 1,113 60 13,152 52 
“ - Henry Q. Bonnell & others le Youngstown, O Ga ee On contract for use nail nickers- -- 1,794 80 1,004 76 30 14 1,034 90 : 
“92 William B. Conway -___-_..___- Werreditl.....-..-.------ For royalty on links and pins ---- 111 00 111 00 7 99 118 95 : 
> . American Manufacturer___.____ Pittsburgh, Pa. -.---------| Account ----------------------- 50 00 50 00 3 74 53 74 a. 
“ 3 Warren Iddings -...__._..____ Warren, 0..-.-.----------| For royalty on links & pins ------ 111 00 111 00 7 95 118 95 * 
“ i Republic Iron Co..----_... Cleveland a dt Seidel Contract .------ etateietetetaieteeaneatetes 40,285 25 40,285 25 799 00 41,064 25 “ 
66 os Clarence Walker___.._..__. Butler Pa alin TR Professional services rendered ---- 150 06 150 00 11 25 161 25 2 
« 28, ~—| Cartwright, McCurdy & Co._-__- Youngstown, 0..-.-------- Account ----------------------- 90 93 90 93 6 97 ol ¢ ie 
4 s First National Bank_-___..-____ 5 * £« 2a Notes .--- ---- ------------------ 5,656 87 5,606 87 342 10 5,998 57 -! 
i 25, Goeppinger & Resch ~-________ Youngstown eae Konan Account ----------------------- 16 13 16 13 1 28 17 36 ‘ 
, . Stambaugh, Thompson «& Co,___ ee Do. ~---------------------- 6 70 6 70 ol mi 21 
6 6 Morris Hardware gt ES Sena Do.  ca<- -o-<e eo wn cn ne ne one 31 17 31 17 2 38 33 55 ; 
I 1,108,405 72 | 1,035,760 06! 71,071 57! 1,106,830 68 


Held as collateral security sixteen bonds of $5,000 each, 
secured by 1st mortgage on all def’ts’ property ; va- 
lidity of lien not yet passed upon. Same as opposite 


claim No. 95, above. 


Lien claimed on 200 shares Mahoning Coal Co. stock. 


Claims as security and that it holds contract for title to 


Struthers furnace, Struthers, Ohio. 


See supplemental report filed Jan. 13, ’85. 


Lien claimed by att. suit in U.S. circuit ct., W. dis. Pa., 
but lien disputed and suit undetermined. Since filing 
rt the petitioner admits a cr. of $3,745.81 on 


this re 
their claim. See petition. 


Void. See claim 3. 


Claim to hold as collateral security two thousand fifty- 
nine shares, the capital stock of Brown, Bonnell & Co. 
Lien by attachment claimed in suit pending in U.S. cir. 


ct., W. dis. Pa. 


Preferred claim to extent of $19.87, for services rendered 


within 6 mos. 


Preferred claim to extent of $104.50, for services ren- 


dered. 


Assigned to Fayette Brown, receiver, after the filing of 
this report and by him cancelled. See ass. filed. 
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Exuisit “A,” Sueet 4. Filed June 11th, 1884. 


Schedule of Creditors of Brown, Bonnell & Company.—Exhibit to Special Master’s Report—Continued. 


k Amount reported by the tnaster. 
= When filed. Name of petitioning creditor. Residence of creditor. Nature of claim. —- "hha Remarks. 
E Principal. Interest. Total. 
$1,108,405 90 | $1,035,760 06 | $71,071 57 | $1,106,031 63 

142 | June 25, cited Youngstown, O._.-.------- ROE a intense dicenanceins inn 1 90 1 90 14 2 04 | Pro rata.......2..22.--- 

143 6 “6 A. B. Brownlee & Co..--------- a ee TK acaipatts debits bieubels eee 6 00 6 00 46 6 46 -. csaneianapiasiny thle teat 

144 6 ti Nicholas Frich IR, Rag ee ._ rr Se Do. SS O2SG2SSE 662206 262026 20280080 76 05 76 05 5 79 81 84 Do. eee mw em mw we ome 

145 | « « Eltis Planing Mill Co. ----.----  ...... aeeeiaeal A actedudammedéeneenaanie 37 32 37 32 2 84 40 16 .: . cncasenceiee owen 

146 6s “c . » st [pie eeners gag Naan tO! MEE ES ahs I a an a 17 70 17 70 1 35 19 05 eae rene 

147 “ “ Geo. H. Dingledy a a es RE Meghann eS I a ee 12 59 12 59 98 13 57  : See 

148 | « 26, Robert Hunter & Co.....------ Sa eR Es: ssainesaialaibiginiadl detect aes 50 00 50 00 4 00 54 00 Th: conancutaventiiie Lien claimed by attachment in com. pleas court of Alle- 
149 | “27, Pittsburgh Steel Cast. Co. ------ Pittsburgh, Pa. ---..------ DO. --nnnnnccnenneencnn esos 46 84 46 84 3 51 BO M6 i De .22--ecsdec gheny Co., Pa. Suit still pending. 
150 “6 6 Cleveland Roll. Mill Co.....---- Cleveland,.O. .....--..---- | 550 35 555 35 44 35 599 70 DO, 22-20 cntsce oo. 

151| “ 29, Dillinger & Co. --------------- West Bethany, Pa. ---.---- RA. cenceds covcenencccon econ 25 73 25 73 3 16 28 89; Do. .---+..----b..-. 

152 | “ 30, Laing & Davison.-.----------- Pittsburgh, Pa. .....------ SE < lesestannanaeetinheenesnihntacnisicleihcheasiia 1,196 68 1,196 68 87 96 1,284 64 DO. . aacowesdtUGhisice 

153) « «“ Ww i ¢ } SO “Se Oo eee Account for freight.......--.---- 571 87 571 87 42 88 614 75 DO, encencconnacenne 

154| July 2, Wheatland: Bessemer Steel Co. _- ;. eae Se Account —------- SRE ees 180 00 180 00 15 30 195 30 i... .-inaliabdabinsaneeacauaiach Holds as collateral security $80,000 of 1st-m’tg’e bonds on 
1B5 | 9, "| “35 ), "ee Cleveland, O..----.-----.- SESE ARES aie  SN Seam 50,000 00 50,000 00 3,208 33 53,208 33 BOD. - cecealobese ith Gttaca property of def’ts. Validity of lien not yet passed upon. 
156) “ 10, Alexander & Co. .-.--.-------- Allegheny City, Pa. -.----- BEES .cncneccncweese ccocoes 257 80 207 80 20 62 278 42 Do. ...-.-----.s---- 

157 | “ «“ OT ae Cleveland, O.....---.----. | SEES aS a greene 37,499 66 37,499 66 2,549 61 40,049 27 i. catsesindesaGiiiatis Same remarks as opposite claim 155. 
158 | “ 19, Brier Hill Iron & Coal Co. ----- Youngstown, O... .ccsac conclenoscnce coco cccocewe cowcce cocce- 10,500 00 10,492 62 713 86 11,206 48 ae re | 

159 6 “6 Manning, McKeown & Go. ----- | GOES NCS: See DD spaisdnwneaden Ged ents 27 15 27 15 2 03 29 18 ih. . himeener-qcied watdeaan 

160 | “ 20, Kirk, Christy & Co. ..--------- Warren, O....--.----.---- DO, ccccnccccccnccccccescee 139 94 139 94 13 50 150 44| Do. ---------------- 

161 | “ 21, Jarecki M’f’g Co., Limited-_.--- Se a asvtdbessenpabewmenecues 17 20 17 20 1 29 18 49 ia Ses fo 

162) * 93, Reid Bros........... OS Dunbar, Pa.--.....--.---- i  qdbinedicnbediienaebeess 5,699 71 5,699 71 427 48 6,127 19 Si . -chanedanediiiiniiees 

163 | “ as E. W. Powers & Co. -..-.-.---- Youngstown, O..---------- Do. ~.--------------------- § 32 8 32 58 8 90 Do. -------. --- =<<<- 

164 | “ 26, I ik eer Labor performed ..---.----..----- 279 75 279 75 19 58 eR eS 

165 oe 28, Farmers’ & Mech. Nat’] B’k ..--.| Mercer, Pa....--------.---- ai atlcahin eal lee menn one == -- 11,017 64 11,017 64 793 94 11,811 58 TL. wee cannqdiimes 

166| “ 31, Farmers’ Deposit & Sav. Asso. --| Poland, O..--.------------ a as ind’s’r on notes of Ayer’s 5,642 13 5,642 13 320 58 5,962 71| | Do. ---.-------.---- 

ns. 

167 | “ . Shenango Machine Co., L't’d ~--| Sharon, Pa. ..-------- ---- Account - -------------- -------- 20 48 20 48 1 64 22 12 Do. ------------..--- 

168 | August 1, American Ex. Nat’ B’k.___-__- New York —--.....--.----| Liable as ind’s’rs on Ayer’s notes -- 10,620 44 10,605 71 813 32 11,419 03 | Do. ---------------- 

169 ° « Pittsburgh Nat’l B’k of Com. __— Pittsburgh, en ae ”: as ~- 10,932 81 10,932 81 756 61 11,689 42 BAO. . - cadimwodsliGisnee 

170| « 8, loon Cl Ole Negaunee, Mich. ...--.----| Contract for iron ore-.----------- 1,236 58 1,275 92 311 78 1587 70 | | Do. .....-<-.-i-4- Master’s report filed, but not disposed of 
171 6 és Third Nat’] Bank _______ ._. __. New York, LESS ae BD sciceiiihiciaiibiey ep Ria enna eempniinnie 2,949 76 2,949 76 183 27 3,133 03 Do. Ones ce 6o8e coatee 
172 as 14, First Nat?l]l Bank .._..________. Warren, SS el eae ae Liable as ind’s’rs on Ayer’s notes -- 16,836 97 16,836 97 1,178 67 : 18,015 64 TO... esacaddadiiitestia | 
173 | Sept. 3, John Geddes _.-...-.---.----- SG eee BBO «cre cwcnncccococcnccne- 9 75 9 75 1 03 10 78 | Do. ----------~----- 

174 | “ 6, Sidney Strong -..-....-.__-__- Youngstown, O..---.-.---- Professional services- ~~~ ~.-------- 152 50 152 50 18 50 171 00 Do. ---------------- 

175 | “ “ Monongahela Nat’l Bank______- Brownsville, Pa. .------~-- Liable as ind’s’rs on Ayer’s note-- 33,022 42 33,022 42 2,183 07 30,205 49 | Do. ~.----------.-~-- 

176 | Oct. 20, Webb, Hart & Co.......--_..-_| Boston, Mass...----.------ TD cn doncsncosihincecouatios 393 07 393 07 29 94 423 01) Do. ----------.----- 

177 | Feb. 21, ’84 | Lloyd G. Reed, assignee --__.. -- Nn Aesouns ....- nnccwen ce cece sns- 1,455 65 |-.----.--------|------------|------ -------- Do. ---------------- Claim covered by petition No. 125. 

$1,309,903 00 | $1,235,819 40 | $84,830 52 | $1,320,649 92 
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